465, 473 iAth Car 1044),
1504
A sentencing coirl

upt of contraband

cert. demied, — US, —, 112 5.Ct

nreponderance of the evidence. ol
Regtrepe. 348 F.2d 654, 661

ed Stales
fkth Cir 1991} jen banel, ceri demied,

112 S.Ct 1584, 118 L Ed.2d 211

IS,

[T] The fact that the disiret coury exar-
cised lemiency in sentencing Anyanwua did
not preciude it from finding that Egbuniwe
was sceountable for the amount o
possessed by other members of the conspas
aey. OFf COmited Staley v Corpenter, B1d
F.od 1131 1135638 (Bth Ur. 1990 (holdomg
ithat the Sentencing Luidelnes do pob pro
hibit ro-defendants
ume cTimd from recelving meonsstent sen-
LEnees| L defendant who partwcipates 10 a

mspiEracy may be held responsible for all
ubstantive offenses commitied by b e
conspirators m furtherance of the copspir
wey, sven if he did not directly pastieipate
in their commission. DUmited Sigres 0 Fas-
guez. 558 F.2d 1387, 1393 #0h NG 1568,
cert, demied, 488 U5 10§4\108)5.Ce B4T
102 LEd2d o758 (1589

At Egbuniwe's gfniencieg bearng, the
distriet eourt found Yhat he was aceounts-
ble for the herdin pogsessed by other mem-
bera of the copspwaty, The record demorn-
strates tht The distriet court's eonclusion
= not early erronesizs. Egbuniwe was
presefit AL 4 lunch mesting at his spart-
mgny/when [jemba, Arum, and Iroksmeje
digchaded the plan to smuggle herpin from
Migeria. Egbuniwe's phone records indi-
cated that several calls were made to ndi-

nermin

pariipalsng  n the

viduals mm Detroit who had u.p:reﬂ-cl Lo puae
chase the heroin. Egbuniwe telephoned
Arum and Irokameje's motel room immedi-
ately after they asked [jemba to pick up
the heroin which they had smuggled from
Nigeria. Durng this telephons conversa-
vinn, Egpbuniwe asked Arum why he hod
not contacted Egbuniwe the previous day
Eghuniwe then asked for Arnshi's room
number, Arnshi had traveled with Anvan-
wiy to Migeria, bought thelr plane tickets,
and arranged for Aovanwu to swallow her-
ain in Nigeria.

the mote| room w PICK
up the heroin, Egbuniwe warned Arom and

When he came t
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Iroksmeje w “get away from this place
Egboniwe told them that [_||:|.-|hu_ wanted
“this thing to be removed
Shortly after his arrest. Egbuniwe’s beeper
wis actvated. The phone number of [jem-
ba’s business appearsd on the display. The
paging company records demonstrated the
ljemba had rented the pagerf Mursover
Egbuniwe’s phone numbec embuin/Arishi's
phone book

from here

The above ovidendes dmonstrates that
the district court didho® clearly err

finding chat, gy _aNpreponderance of the
evidence, Egbupher was p knowing partici
pant in & cONSpirRcY o distribute over 1004
griams a8 hefeth

AEFIRMED

MINISTHY OF DEFENSE (OF THE
[SLAMIC REFUBLIC OF IRAN,
FlaintifT-Appellant,

L
OULD, INC. Gould Marketing, Ine.,
Hoffman Export Corporation, Gould
Internntionsl, Ine. Defendanis-Appel-
e,

MINISTRY OF DEFENSE OF THE
[ISLAMIC REPUBLIC OF IRAN,
Plaintiff-A ppelles.
¥.

GOULD, INC., Defendant,
and

Giould Marketing, Ine.. HoifTman Export
Corporation. Gould [nternational.
Ine.. Defendants=Appellants.

Noa. §1=-55135, 91-55134.
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Ninth Cireuit
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Corporation brooght breach of con-
tract claim agsmst Iran before the iran



MINISTRY OF DEFENSE »

Cliw as #9 F.2idl T84 (%th Cir

Limted Snes LiRImS 1riodnal, and I.'il.!'.

brodght couftercliims. The Trbdanal or

iered award for Iran, and corporatson a3

el Liter affirmance I s syt
initer jurisdicoon, 887 F.2d 1357, the Unn
ad Skares Dmtriet Court for the Central

kard A

ifornin, H

Imbunal’s

I'sArl 1A PAFT

J
LiTa 1o i it in part and both lean and
arporabon apperled. The Court of Ap-

peals, 'Seanniain, Circait Judge, held that
ilter ago of

sLWELTTL

(1) parent corporation was not

& |:'.'|i'- sadsadary, 12 WS

TS e
witan jurnsdiction of Tribonal; (3) Tribanal
did not relnquiEn s guthonty Lo

=1l |

Mage

BWLFT ) FEMEND Lo ASTRET SOUFL Wil

warranied [of conaideration of PropEnl Lo

FEENENT POTFLOR Of AWAFE WhAEER Woakl
ViOGLe sLaTube
A ffirmed in part

remonoed

iLna

Vaciabed i part

. Corporations @=] .53
Corporation was ol
wholly owned subsidmry, so that thers was

alter egn” of k=

no justification for percong corporate veil;
corparation and subsidiary had kept corpds
rate officers and finances separate Zhot
balanced profits and losses separatey, Snd
had not commingled fonds, thers was no
indication that eorporntion had feafeflent
Intent In PUPCHASITE OF mainiinmy sobaidi
ary, and theére wos no (noschilon that sub-
sidiary could not satpfy Swerd against it
even thoogh two demastents ineorrectly re-
lerred 1o subsulacy N thrinion of corparne
tion, modificagion tg one contract of subsid-
ary was sigoed by official of corporation
applicatignfhr #xport license for subsidiary
wis completed by corporation, and eorpora-
voghangd Tabsidmry were represented by
L ME

RIEOrmevs

L Internationnl Law &=]]
Hurden of that

States Claims Tribunal exceeded jrs

digtian i party opposing confirma

tion of arbitration sward

nrOVIng lrnn- L nited

{LLS-

ress

L Imternational Law &=]]

LSETFElOn h reviIEwWIng
Iran-1 States

nquiry 15 whnether Inibu-

Lourt has |scle
prbitracion award
Claimz Trbunal

naed

GOULLD [N
Lz

65

nal wward deals with differspee ot cone

emplated by or ot following within terms
i arbitraton 3 USC.A

=8 =1LE A I "

- VEREHME Of Lhe Recogniton

ubfmassann Lo

nd Arbitral

e 201

Enforesmient [  Forewn

Awards, ArFL ¥, 68 el B U SCA

L International Law =3

Monetary award by Iran-United States
Tribunal to lran pursoant to e
exceed scopefof
SOAULRLSE:
TIEIME AEAInSt cOrporatan arose ogl ofheon
tracts which were subject maties Of cofpo-
ration s clams before Tribondl, award re
solved those claims and counterelsfms. and
[ran submitied brief asking f9r eguitable
accduntmyg, even though lrah mitally pled
breach of contrast “Chebry
imend e plead®py’ to tnclode request for

Clmims
ftable aoovimmbBing o ot
LrOMmratan

ubmizsion to [ran's

sl dsl ot

equiable aecounting Convention on the
recognitionamS Enforcement of Foreign
Arbitral Qewealgls, Art V. F 1L B USCA

& 20 b
hointernational Law &=11

]| PV EWITE ."ln-lj:r. artutral award
indEr New York copvention, court exnm-
ines whether award exepeds scope of aub-
MIssonE 0 Arbiiraton, oot whetheér award
exceeds scope of parties’ pleadings, techni-
sl plending error cannot be basis for re
fusing o confirm forelgn arbitral award
Conventian on the

Becognition and En-
forcement of Foreign Arbitral Awards,
irt. ¥, § L. 9 USCA.

note

§ 2l

f. International Law =13

Sentence in arbitraton award of [ran
r.-l'.l-n.ll.".l iLiI.[l:'.'u l|-|iLI:|'.!'i
Iran's counterclaims on merits did not elim-
inate Tribunal's aothority to make awaed
io lren but rather. rejected breach of eon-
truct theory contained im lran's connter
claims where entire remainder of award
WES devoted o expluning legal theory un-

I'mibinal dismissing

lerlyving award and how amount of award
was cilewlated
1. Ambeus Cuartae =]

Coury of Appeals would not consider
new facts submitted by State Department
n appellste brief as amicus curiae relating
o proposal o mpeement portion of arbrira-

tion award of [rag-United States Clabms
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Tribunal to Iran which was pronsbited by
irms Export Control Act \rms Export

ontrod Act, E§ 1-51, as amended, 22
USCA. 58 2751-0796: F.H.AP.Hule 28(1)
22 UsCA

S, International Law @]

Remand to distriet eourt was warrani-
ed far consideracon of State Department
proposal to implement portion of arbitre-
tion award of Irmo-United States Claims
Tribunal awarding possession of communk
ition equipment o [mn which wouold vio-
late Arms Export Control Aet; proposal to
store equipment sell 1t 10
United Btates, and give procesds to Iran
ke not been presented to distret court, no
record had been developed regarding factu-
al or legal status of warshouse
pctions taken by parties since enry of dis-

trici COUrt's order in connecton with wane

N WEreOouse,

H any

house or bicense to transfer [ranian asseta
to Iran within United States, and scopg o
regulitions on transfer of [raningd aSsets
kad not been explored. Arms Bxpagt Qoo
trol Aet, § 4b, 4} as amended] X WS.C.A.

£ FTRlb. di

Richard E.M. Braltehinld, Anthony J. Van
Patten, Armdt & Wan Patien, Los Angeles
Cal, bor rI:L;r.L:.f{ appellant
Mare Sefslay, Thomas L. Abrams, and
Joy, Bargymiore, Jonea, Day, Heavis &
Pope®, Washington, D.C. for delentants
el VESTE

g

af

Elrdbeth A, Cavendish, U3
Justice, Washington, D.C., for amicus curi-
e, 1.5

Lhept

Appesal from the United States [Matriet
“ourt for the Central District of Californz

Before: BRUNETTI. O'BCANNLALIN
and T.G. NELSON, Cireuit Judges
IBCANNLAIN
[ran seeks to enforee a forelgm artitral
award againat 1S federal
qurt. The distriet court dismissed one de
fendant, Gould, Inc., because it was not the
ilter ego of apy party to the arbicracon,
and we The distriet court con

Cireuit Judge

nationals in

affirm.
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frmed the sward agminst the remamng
defendants, but modified the Specilic per-
formance part of the awnrd. We pffirm m
part and vacate in part such confirmation
and modifieation of the award and remand
for further procesdings

In 1975, the government of [Fan entered
into an agreement with Helfman Export
Corporaoon (“Hoffman (o9 the =sale of
military communicatigns epfipment and re-
lated services to [femeln Janeary 1978, all
sharea of HofffMin fwek were acquired by
Gould, Inc gor that year, in Apnl 1978,
Hoffmandmowm i “hl:"r.:."“'ﬂ-'ll"-:l AnAICIArY
if (rould, Ine., antered into & second agree-
mentwith the government of lran to pro-
yilie, mayre military eommunications eqguip-
mRnLsind services

The Unied States embassy in Teheran,
iran, wat sedéd and diplomabx personnel
taken hostage om November 4. 1975, See
Minisiry of Defense of the Ielamic Repub
lie of Iran v Gouwld fme (Groudd [IT) 887
F.2d 1357, 1358 (8th Ckr.1989) (pror proe
ceeding in this case), cert, demied, 454 U5
1016, 110 S.Ce 1818, 108 LE4dSd 494
{1290). Performance of the 1975 and 1978
agreements was disropied. [fd at 1360

Early in 1980, Hoffman filed suit against
the Ministry of Defense of the |slamic Re
public of Immn (“lmn”} in federal district
court, alleging bresch of contract Jd
Hepnwhile, the governments of the LUnited
States and [ran reached an agreement to
end the hostage crisis The countres
il.b‘_l'l:'l."i:l.. imter Al to sestablish the lran—
United Stutea Clumms Tribunal (*'Claims Tr
bunal” or “Trbonal™), & foram i “wheth
nationals of either COUNITY COusd present
ther claims against the government of the
other.” [Id at 1358, The Claims Tribunal
would alss have jurisdiction over “anmy
counterclarmms arshg oot of the sime
transaction.” Jfd OUmn Janowry 18, 1961,
Preswient Carter ssusd Executive Orders
mplementing the agreement with [ran, and
Pressdent Reagan, who was inasgurated
the following day, “issved am Executme
Order mtfying the implementing Orders
President Carter had Emsoed.” [fd ac 1360,
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Reagan “suspended™ all claims

Fresident

téd States coarte that fell within the

irisdwtion of the Claims Tmbunal. fd. at
L1360 The Suprems Court opheld the Pres
ident’s wuthorty to order sueh
Dames & Moore ¢ Regan, 453

SUEPENSI0R
ol eliims
=, 664

BEE. 10 S

Leeordingly, the dis

WILHOUT

L.Ed.2d $18 (1941

trict court  dizmissed nrefudics

Hoffman's
agnmst lran
;

Croeermment & Stofe of fran, 5135

sreach of CORELTECL

[ _-\-.'1 ] .-l|"‘| .'-:'l'I cTAe I'l‘l]r |I

e T ] g

Hamnk 1

= :\-;\._;..l‘- shal, SEd (LN ml 19E1)

Hod then brooght claams against

ran be

ore the Claims Tribonal alleging
brescti of the 19756 and 197TF contricts
fromdd [ff B8T F2d at 1360. [ran m

filed countercinms apamnmst Hoffman abs

[arn

dleging breach of contracr. fd  Duoring
pendency of the arbitral preceedings
Hoffman was merged nto Gould Market-
g, Ine, ("GMIYL  Durng this tme, all
shares in GMI were owned by Gould [ner-
loe. ("G and all shares in GLL
Thus

nationnl
WEPE | U ow ﬁr"l I':l '-.'l:-L.ll. ITIIL'
xM] was Hoffman's successor in mmiterest,

lls-owmed sub

ind, as was Hof
sidiary of Gould, Ine. GMI was sabstiog
ed for Hoffman az the cluimant inthe
T}

T, A Wi

pending arbitration before the Claimf

bunal

-~

1883, the Claims THbunal
nterlocutory award) Cowld
Warketing, [nc Mingfira™y Naf'? De
fevize of fran (Gouid N P [man=L.E.CL
Trik.Rep. 147 (1988 The Pribunal rejscted
both parties’ bresch of contract claims, con-
cluding insteashehat “[plerformance had be
come essenfsally impossible.” fd at 154
Av Decesmber [NTH, strkes. nots and ath
er civihaieie’in the coarse of the [slamic
Revwmlpteon "hag created classic foree muo

O July #
ssued an

ierN conditions at least in [ran’s major
cithes.” [d. ot 162-58. The nomperform-
ance of both parties was not & breach be

S e

extstence of

msd-1%79 Ap-

ontinged
had oy

Th

= TR E
mgidiard cORditlans
ened mto a of the Hoffman
Mmistry contract The Tribg-

il ordered “Turther brefing and oral ar

termimnation
o AL 154

1. The Claims Tribunal defined force mimpeure as
wociel and economuc forces bevond the powe

OF DEFENSE

Clor mes S8 F 3 T8l iy Cly

UML), INC
(L]

ihi

Fument on Uw renernl guestion of what
consequences should result from the dis
harge of the contract throurh frustration
or impossibility Tl

Un Uetober 27, 1533,

nllowing both piar
brefs, & hearing was
Gould Marketing, fne v Minisiry
i the fa ic af fran

ties' -|.|-'I'|'~| RI0E | ['
Hizld

af Defenee

tie Republ
frould I, & Irman-U 5.C0 Tab. Ren

(1984}

RS e
i s &

Meither Party believe[d

hould be left in the

ChRat i
nosstom in whech 0§
wias found following the frostration of the
contract.” fd  [nstesd bath Al g e ] WrE™a
compensation for goods and seryees ‘o
vided without payment and reimBarsement
[ e SErvices
fd at 2%. [ran also
persiated [0 its claim for digages under o
breach of contract theorw, Id

The Claims entered a3 final
awnrd on Jonoedd) The Trbonsal's
ingquiry wag steajgphtforward: for bath the
1876 and=1N{8 rcoptracts, it sought to
ascortlin the extent to which Hoffrman
',-:':[r'-l‘l'.ler.' s contractual abligations untl
gchy, performance wis made impossibie
and.achether, based on such performance, it
ienttled to recelve further payments or,

f payvments where poods

Were never received

TrRbaga)

18Ry

i the contrary, muost return to the Minds
>4

iry part of the payments it received” [of
at IS Aftar procesfing e bw itemm
through both the 1990 and 197H contracis,
and delermining what GMI's predecsssar
man had performed, and what [man
had paid, the Tribunal concluded that GMI
ywed [ran #8640 247 13. fd at 288 [n
addition. the Trbunal stated that GM1 was
‘obiigated to make available” to [ran cer
Lain comMmUnIcAbEnS equipment in the pos
samion af ML Ja

lran confirmaton and enfopee
ment of the Claims Tribunal award by fil
np =uit in distriet court  Although
GMI was named in the Claime Tribunal
iran also sought enforee
ment LEninst Hoffman, and
GII. GMI GI1
icollectively “respondents™) filed a motios
if subject-matter furis-

The

SRR
Y

award, aee id.
Could, [ne.,

Gouwld, lne., Hoffman, and

o dEmiss for lack

T

t rould ITF _E8T F.2d ar 1361

il e siace
Jue mligence

1o conirgl cheodgh che exercese al
& @y 153




tistrict court held that 12 had jorsoseisnn
en farcement unoger
L=l § 2, whieh grants juriadietion o
Ovar CILME RRsIng [rom cer
tatn foreign arbitral owaeds. fd at 1362
The distrmct court certified the question of

BEAr IFEN S ACtion

federal cours

jurisdiction for interlscutory appeal, and
we agreed to hewr such appeal pursusant to
LEC 1283 b). Jfd

.
2 1= i
- [ y

Th= court afformed holding TRt
Claims Tribunal award fell under the Con

vEntion onm the

Lhe

Recognitson and Enforce-
Foreign Arhitral Awards (the
‘New York Convention™ or “Lonventson )
because the award “(1) arfalse put of a
legnl relationship (2 which [was| commer

ment of

¢l in mature and (3 which |was| not en-
tirely domestc in scope.” Jd The court
repecied respopdénts argument Lhat
award dwl nal an arbitral
agreement in writing to which the parfses
voluntarily submitted.” as required uhger
the Mew York Convention, construfigthe
srreemeant between and fhe U Bited
States establizhing the Ulnims=] tbviepal “'as
rEpresening Lhe WrOen Agresment 5o ne-
1963, The ot was also
gnable to find in the Sen%ention & require
ment, urged by respotidents, that awands
must be based fn e nutional arbitraton

Lhe

r._|.|I1I

MEFtVe

LFan

quired. {d. ot

law of o statelthet ig'n party to the Lonven
tion in ordére he enforesable. o
Becausethn award here fell ander the Con
vengitn, and “Congress vested federal dis-
iFiCL fourts with original :l.l.FIEd.I["'.'II"'F- IvVEr
inyestion or proceeding ‘falling under the
Cowention, '~ 1d &t 1362 (guoting & U.5.C
5 35, the couart concluded that the sirict
purt had jurisdiction to bhear [ran's em-

L16aE

I
k1ol

forcement suwit Jfod o
to the distrwt coart
for cross motions for summary judgment
The distriet coart held “as a matier of law
that the plaintiffs have failed to show Lhal
Gould, Ine. was the aler ego of Hoffman
Export Corporation, Gould Marketing, Ine.,

The cass returned

2. To recapitizlabe the changes in corporaie stric-
tiore fooen 1979 unkld IPER: BHofiman was an
independefil cofporation W O [WTR im0
Gomald, lne. purchased Hoffrmas, and ihersafoer
iperated Hodffman ad a whollv-owned swossd:
ary; i |98], Hoffman was merged imio anogher
whallyowned subsdiary of Gould [ne. named
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r Gotld [nternational, [pe.” and dismissed
Gould, Ine, with prejudice from the case
The distriet court confirmed the £36 mil
ol AWAR AZLINET Che reMmLIInE respon:
dents, but modifmed the owond 0 ope Pe
spect were relieved of the
shligaton o Iran the
communications sguipment becfuse the dis-
trict court determuned that “dowy 80 wolld
United States expori-restrictions

if thess

Respondents

MKy EVILIADE 0

Cp L H R
The court addext, howEvee, \Chat
restrictions are [ifted\within o reasonable
time after this Under & entered, then the
defendants miadt Fevlrn oFf make available
thi eguipmént S Wirected by the Award’

[ran dppeale-the dismssal of Gould, [ne
15 afarty, Fa
matioh, af the mopetary porton of the
5w A Both partes appeanl the Qisiric
fourt's modification of the speeific per
farmance portion of the awand We v

pondents appeal the conflir

juriadietion over this timely appeal of a

fimal judgment of the disinct cour] onder
8 US.C § 121

[11 lran urges that Gould, Ime. should
be remsiated a5 & PEY 0 i RCODn
Gould, Ine. was not & party to the 1975 or
1978 contracta nor to the ariration that
ensaed from  such Indeed,
Gould, Ime. kad no connection to Hoffman
when Hoffman entered ioko the 1975 con-
Moreover, the Claims Tribumal =n-
tered itz award of 32,8 mulbon and commis-

CORLTLCta,

tract.®

neeabhnns eqiipIment Agamet GM] alons, de-
spite knowing that (rould, [ne, was the sode
shareholder of GM1, See Gould IT 6 [ran-
U S.CLTrb. Hep. ot 285 lran
however, that Gould, Ine 15 the alter ego of
GMI, and henece is liable for the judgment
debts of GMI. [n the altermaove, Iran
argues that there = at least a geoune
sxuy as to whether Gould, Ine. is the alter

CONCEDEE,

ego of GMI, and that accordmgly Summary

Geild Marketing, Inc. ("GMIT); as ssccessor 1o
Hoffman, GMI was subsiiuied for Hoffman in
ihe Claims Tribunal procesdings: in 1984, GMI
was merged (nio yet anoiber whollv-owned sub
sidiary al samed Gowld lobern
thonal. Inc

Gould, [pe
"G
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Ciim wa #0% Fld Thd ™k T

nudgment dismissing Gould, [ne. with preju-

dice was imappropriate

case law aof rthis creair has
generilized federal
substantive law on disregard of [the] corpe-
ralE SOy
ALl & Moredand Engpg 605 F.2d4 1105,
1111 {9th Cir 15791 “To determine wheth-
er atockholders are personally lnble for the
debts of their corporations, this court relies
on three [actors: the amount of respect
given w the separate wentity of the corpo-
the raudulent

A8 the
evalved.? “a sort af

has developed. Seymonr |

raticn by s shareholders
mtent of the incorporators. and the degree
of injusties visited on the tgants by rec

agTInNm af the forporalé enticy Labgr
ery Cileam-up Contract Adman  Treust
Fund v ['marte Clean-up Sere., Mne. 736

F.2d 518 524 (9th Cirl984) (ating Sep-
griete

mour, 605 F.24 ar 1111}

[n applving the first prong of the test

we ok to whether “sufficient respect wis
paid the corporate formalithes Sew Sey-
monr, 805 F.248 at 1112, Goulg, Ineé. sap

ported 13 SOmmAary _Iud;.:'r.wn'. motion for
dmmisssl with an affidavit of s Assistant
Secretary. The affidavit states that Hoff-
mnn, GMI, and GII were managed by thein
aan corporate afficens distinet from thes
of Gould, Inc, had separate boards gof di-
rectors from Goald, Ine Kept siparale
minutes of mestings of their bofrds, “wod
held eeparnie  ahareholdess \ feeelings
Hoffman, GMI and GIL/keptStheir own
sank pecounts, Dnancial Secophts, and 1o
come tax statementaqeThey sccounted for
thetr profits and (lossey separately from
(rould. [ne., andwo\astets or fonds were
rommsngied
1. We nale Witachether we isould follsw sur
own casesNy incorporate California law imio
fpderib 8w e 1 N thirely Free Sroem donbi
o Bamcn Naciomal de Cuba v, Sabbanms, 178
L. 394, 415 B4 5.1 923, 938, 11 L.Ed.2d B4
(el [Tries of imernational las ol mol be
eft to divergend ansd perhaps parocchisl staie
nAETareLElneE ol g Karmen o Kempar F
BEry, — - 111 SCn [VEE. 1017, LE4
L Eddd 152 ¢ 199] ) {"The presumpiion that stae
law should Be Ifcorporaien Gig Iederal com
mon law i particularly firong 15 anesd in which

i p=

provales pasised nave eSlered Bgas re.alicfihiie
wilh Ine expeciacion 1B 15 ryghss and obsi
dasiarns woulc =" EDVETEED OV T W

Jaros LOTpOTALIDN AW B O0OF fUCH AMed

-]

The evidence advanced by lran to show
that the corpornie vedl must be pierced is
slim, On two documents submitted togeth-
#r to the Claims Tribunal early in the ars

ke il

tration, Hoffman's attorneys incorpecthy re-
‘division’” instead

fa .-..L,-uld:u.r:.' aof Goild, [ne. A modifies-
twon B0 one of the contracts betwesn Hoff-
man and [ran was signed by one “Roy 5
Johnston, For: Gould, [ne” The document

fareid to Hoffmen =5 &

expressly states, however, that it repre
seniE an agreement between lran and
Hoffman, "o subsidiary of Gould, [nc.™

iran submits a copy of a denied applicatsf
far an export for commiunicaiion
equipment, completed by Gould Yptedman
in this actwiNall ‘respon-
jents are represented by the asme attor

nEys

L kL o

2180 noles that

In the face of GodlRAne's uncontradict:
ad representationsthat all corporate formal-
ities have been ohserved, these solmted im-
cidents cited hy [fan do not
Fenie Gaue as Lo whether Crould, Inc
wis sifficwently respeciful of Hoffman,
GMI. and )GI1's separate identities

establish a

THeswcond prong of the corporate entoy
iest requires us to look for “any fraudalent
mbent |\ I'ﬂn'nlng' the corporation. .:Cr:y-
mour, B05 F.2d ar 1112-13. Courts “find
evidence of fraudulent intent in the failure
af the meorporators adeguately to capital-
2@ the corporation at its meeption.” La-
borers, T36 F.2d at 524. [ran points to no
evidence of undercaprtalization, such as in-
sufficient eapital “to operate [the] busineas
and pay s debiz as they mature” [d
Hoffrman was an independent firm when
purchased by oold, Ine. in [97H. There =

A &nv evenl, Califormin law an pierceng the
cOfEOrElE vl (8 suibsstane ey Emiier 1o the rale
ERnouneed iR Ol EEIER Ser Menker v Frapp
g Co, 39 Caldd 290, 216 CalRpsr. 441, 250,
TOZ P24 &0]. &8 | |985) [requirermnents (o pierce
e corporase veilk "1 1) thad there be such umity
il imieresi and ownership that ihe separae per
sonalities of the corporaton and ihe individual
no longer extsi mnd (1) that, if the acia are
wreated as those of the corporation alome an
Adgiibbe reaily will fallow™). Under 1be (Be1s
af this case. applicatson of California and feder
al low dicimie the same resub




simpiy no ndeaton of any fraudalent in-
tent on the part of Gould, Ine. in purchas-
ng Haffman
and its successors as wholly-owned subsid
Aries

or 1N mantnimng H':r-l'r'l'.a.r.

The third prong directs our aitenton to
‘the degree of injustice visited on the it
gunts by recognition of the corporate ent
iy, Seymour, Bl F2d ar 1111. lran has
produced no evidence that Hoffman, GMI,
and GIl wodld be unable to satsfy the
award agaimst them had
made such & showing, however, “inability
to eollect coes not, by raelf, consttate an
meguaitable resnlt.” Seymour, 605 F.2d at
1113, lran has fasled demonstrate neg-
QICy 0 FEeCOETIEINE the SePErEte corporae
identities of Gouwld, Ine. and GII and its

Even if [ran

predecessors

Under this analysiz thers = no reason
here to peerce the corpornbe vel and eXpose
the shareholder, (rould, Inc., to ladalify
Viewing lran's evidence in the mostfayor
able fight. & few mstances Jaff-
man's relationahip to Goald, lAc. wiemsla-
beled do not create o Fenfing =foe &8 o
rould, Ine's separatendss-from Hoffman
and its successors. Welalfirm the distriet
dismissal of, Sould, Ine
setion with prejadice)

whEre

rovart s from thas

111

(2] Fhspandents contend that the
Claifis 'mbunal sxcesded its junsdiction n
randering an award in favor of [man. The
bgrden of proving that the Claims Tribunal
syceeded it jurisdiction rests on respon
dents, us the party opposing confirmutoen
of the award. Lo Socwele Nabwnole Pour
La Recherche Shohern Notural Re-
sources (o, 585 FSupp. 57, 61 (B.DN.Y
1987, a/ffd. 733 F.24 280 (2d Lir), ceri
BE3. 1056 5.Ct 251, HI
LEd2d 188 (1684), Respondents’ burden
s substantial because “[tihe pubbe policy
n faver of intermational arbitration &=
strong.” Fotochrome, Ine o Copal Ca,
517 F.2d 512 516 (2d Cor.1975)

[3] The dstret court's=—apnd hence this
sourt e—review of o forsign arhitration
uite circumseribed. The sward
f the Claims Tribunal bere has been beld

g ias 1.8
dented, 4ol U5

AWaArd

%i0 FEDERAL REPORTER 2d SERIES

a fall ander the New York Convention
romdd [T BET F.2d at 1368, Congreas has
given federal courts junsdiction to Rear
actons falling under the New York Con-
8 UEC § 204, More parocular-
¥, 4 party Lo i foreign arhitration may
spply to federal distriet court "fop.an order
confirming the award as againsf as®other
party to the arbitmton.” 970.367% 207
The district court ks  DNgle™Wmcretion
Tt]he court shall confifm the ¥ward unless
it finds one of the grovgds for refosal or
deferral of recognitien er enforcement of
the award spoesfieel in the [New York] Con
fd (emphosis added)

VETVLN

vention.”

Artecld WV af the Néew York LConvention
liats the Peasons why “[rlecognition and
enforeament of the award may be re

fuged Convention on the Hesognition

nnd/ Enforcement of Poemigm  Arbitenl
Awarda, art V, § 1, reprinied fm 8
US.CA 21 note (WestSopp.1991)
[hereinafter Mew York Conventon] Al

uses the
language of “jurisdiction” &5 & groand for
refusing to enforce a artatral
award, respondents apparenty zeek o in-
voke section licl
court may refuse to recognize and tw en-
foree an award i “[t]he sward deaks with a
difference not contemplated by or not fall-
ing within the terms of the submission to
artubtration, or | conkaing decisions aon mak-
ters beyond the scope of the submissson to
wrhitration.” New York Convention, art
V. § lie). Becaose a “general pro-enforee
mant bias nformied) the Convention.” Par-
soms & Whittemore Oversens Do v So-
ciete (remerale de [ Tndusine du Papier
fRokta) 508 F.2d 860, 371 2d Cie 1874,
section 1iel “should be construed narrow

-
¥, na. &b 2B

though no secton of Article ¥
farren

Under that provissm, &

Thus, our inguiry, as framed by the New
York Convention, 18 whether the Claims
Tribunal award “denls with a difference
not contemplated by or not f:..l:ng within
the terms of the submisgion to arbitratien.”
We have previcualy held that the agree
ment between [ran and the United =tates
sreating the Ulaims Tmbunal was the “sob-
in this case. (Gowuld
T BET F.2d at 13683. The agreement De-

meEsn to arbitration
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tween [ran snd the United States. ofter
referred to as the Al Ao
ted of two parts. Jd ar 1358, The

econid part, the Leclarabion af the Lonern
ment of the Lemperatic snd Popular He

L'eClarator

triunal 1tne

An miernational

AroiErad

[ran-United States Clatms aill
hereby established for the purpoes
{ecoding claims of nationals of the United

=iates agminst [ran

& Which arses ool

tract, transaction or cccurrence that con
LE FHLERE
i- B l'.l-
LS CLTrib Hep.
[4] We have litth pulty ronel

denls with &

[hal Che EwWErd

sEME within the terms of th
wrthin
T

national’s San

Talling

submission o arddtrabon,” that

the Claims Settlement
ubject maiter of the

here = obvious the 1970 and WI5 con

tracts between Hoffman afi™~lgan [t =

FCLBIMS

Heschigsne

[recinration

equally evident that Ira@eg \cour

arzd | out of  theéss Maptracis

e aWard resolves QUartidims ant coanter

cluims connected o niracts, i
clearly falls withgn Wetele [1 of the Claims
Settlement [Nclargtion, and honee doss not
pxceed e ginge ol

Jdz i

AL W ©

the submimsion Lo Lrhki-
Resgpondents argue. however
Claima® Tril
hassd on Iran's eounterclsims
av%ard is not based on the same il theo

IAEkl oward IS [E]S

AS Thatl SCECEen the piepdings 1

Hald dgitRiagi]

Aller Fejectng the
Y Argued by bolh
SEN iamages o

0OF DEFENSE v

Clie ma wd F 2 Tidl ik Clr

GOULD, INC.
12|

=]
=]
el

AT g Y s Claims Tribunal allowsd

-

gmental T bReling and oril Srgument on

ne general Question o1 whal cons

shoidld resull
contract theough frustracion or
. 1. Tl

¥ LrFladil
Lpparently

NN e dIECORrEs

L RIOL]
lran—L =t
[ran

amend its plendings, it subs

-4 Although

EN&T an afcodr

determ
the Defense Minisory
Brel of

Tribunal Qe 27, If

T

iran., =u

tted S Lhe

L T,
AT Q)]

M #uch an
[ran-1' 5.0

pccurate, then, Yo say that the

It is maot

awnrd =

indeed. [rmn sub-

based bl il:,f.l.! thédry consmtent

| pin

nitted & brief\ alking,

equitible gectmaing. The

vward f@emdb inconsistent wath

stanfe B bran's ather

the legnltheory espoused m

pleadings |
5] We 1 o decide

whether the pleading rules of the Claims

Jafalpi ®) 1%
PR ¥

Aater ol [ar an

Llaims Imbonal

LA HiED-

poSELTION

rEinal

oEgLECTen AT

which lran
NEYE 0 RN
ribuinal require & party formally to amend
reflect the additon of an
because in

t5 plendings
alternatve legal theory
the [ormalities of
pleadings are simply mot within the scope

Linder the New York LCon-
SLAT iR WA
cupeeds the soope of the Claims Ssttlement
whether the award ex
cepdn the scof the partes’ pleadings
1, techpienl pleadmg error, such as that

HE

pvent delwiencies In

| 0T rEVIewW

TENTION,. Wwa wWETRer The

g lmrmtaom,

THNL

LhEErel S annot be the basis for our

i foreign orbite

relusing o
AWLrd

apondents dlgo make much of the
thie and of

mpl's statemeant ot
i} fismmizs ing |
Cluims

i was
Under the
if award agalnst &
. natson {f lran must be

hilkesdl on 4 Ccoupterciiom LG &5 AGcQar




See Claim
Zattlement Declaration, Art [H1) 1
5. CLTrb.Rep, at 8. Thus
the Clnims Tritunol scetually meant that

bhrought by the 'S snadomal
Iran-

to the #xtent

Ll LIS MIEEINE TN &

RS TR L

wiortld also D& #llmInETng (8 AUThorty w0

nake pn award o [ran
spntext, the Ulums [rbunal stated

¥ ) - .
Marketing. [n:

auld 5 obligated t
pay to the Respondent. Ministry of De
fapiea of Hepublic [ean,

of the [slamse
U5 £.640.247.13
The counterclnims are dEmeEsed on the

THETTLE

froufd [ & Iran<U.5.CLTrib.Rep. at Z53
These two sentences appear to be flatly
contradictory. Un the one hand, the

“lnims Tribunal awarded lran $3.6 million

Yet on the other hand it dimissed the
Yy COUNRETTIRIETSE WPpOT  SIICa aefi af
SWAFT !'_'I'I:'-\.'\-.:\."::\.' 2 AEs Lifeen !l‘.l'.r
INunl meaning, theéss wo Senieftes are

mutually We procesd _apder
the assumption, however, that the{Cloims
Trbunal &= not rratonal Oof S Sehéae
then, cannot meas What it in:
timily appears

ArOnEIELenL

EnTENCes
Tramd
Aloske Pipeline Rate Podrs, b6 Lo, 631,
G40, 98 5.CL 2053, _J0BE 56 L.Ed.2d 5b]
Injerpreting & =siatute, th
court “has some\scope’ for adopling o re

mean. & kig re

116781 (When

strcbed rathet thiln a Literal or usdal mein-
ing of its ®Koede where seceptance of that
meaning Weauld
Love@ Akpmar, A58 F. 24 1347, 1354 (9th
Cir 19N 1f possible, we must
apparefily conflicting provimons a sensible
reagding that avoids redundancy or surplus
P 1035, 108

152,

#ad to absurd resuboa™)

Five

drming, 40 L=
104 L.Ed.2d 4038

=Lt 181

|':|-;|_|:|:||_I Lhe AWard &n & whoke, L 3ppeRrs

that the Claims Tribunal meant merely to
bpeach af

refect tha coniract :l'.l"ul'_-' vt

knd ndat B
Aside from
HER DU T e coub-
entire

taived in lemn's counte:
elffiARLE ([ O%WM (UrSQCTEE

Lhig one

lnims

sentence

terclmims. the remamider af Lhe

8. The Claims Tridi | was wware el LS. D

harTod FERponDET m exporing 1o lrap such
Menl Umder [hese curciEmsiances. wiich
are bevond the conirol GMI], the failure af
GMI| o expor the eguipmend 1o [ran cannot

OeZ CONSRETEI | part Seinr CHA

ATOMEN ] O | IES

#6% FEDERAL REPORTER. Id SERIES

VWP devited o eXplaming the |legal
LEEOFY UnGeriving the award and how the
1.6 oo i tied I&
seems highly implausible that, after {ifteen
pages of d

mallpon  fiofure  was

tuiled explanation of the legal
and factesl bagis for the awerd, the Claims
Tritbunal ntended o negate &t the end of
ts opimion evervthing that came befgfs it
Uhe ordinary meanmng of the sfienee’ dis-
messing lran's countercinims gl ngains
the weight and force of fevery Wther sen-
lEnce 10 Uhe Lwand

We conclude thagea Ber@ible rending of
giEmSsing CounLEr
claims, one thalavols repdering the entire
rest of thediwied Gbasurd or superfluous, is
that the Tribunal meant no more than to
dismsi. e legal srgument
sget piajms. The Tribunal coald not have
oot phat i wis dismissing the very eoun
LT ILITE

the sentence [ran's

contiined In

upon which 2 award was basad

v

miking a MORETAry awsrn
{avor, the

[n addition t
n lran s Claims Tribunal alsa
ordered GMI to “make available™ to [ran
mertamn communications equipment.  (eop i
i, & lean-l15.CLTrb.Rep. ac 288, The
equipment in question was in the posses-
sion of Hoffman for repairs and other rea-
sons when the izlamic Hevolutson began,
and has been held by the Tribunal to be the
property of lran. /d

ot IH7

Both partes agree that export of such
squipment from the United States o lran
is probibited by U5, law because the Secre
tary of State has determined that [ran sup-
ports acts of mlernatonal LerrorIsm.

=5 11.8,0 § PTROb), id)

15E4).Y

.“:l'l'
49 Fed.Reg. 2,836
Accordmgly, the dEtmet eourt o
teriad
The Awird & modified 7 that the delen
dants are not required this
equipment or make it available because
doing =0 would violate LUnited States ex
WGFL PERLrictions However, if

to return

ese

GMI] be debuted with the valee of thal oquap

meent. Huoil, as & balee, [GMI] is under an obli
xlron MaKkc I5e Lo [ g [ 0 AT .-:||.I|'|
ment] available o [Iran].” Goudd I & [ran-

USCLTribRep. ar 179
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restrictons are lifved within 3 reasonable

time after this Order is entered. then the

jelendants must Fearn or

AHE EVEL-

ible the esquipment as directed by the

A wnred

Hoth parties ntest this port of the court's

rider, [ran uwrges that the distrsel cour

kave affirmed the award as = e

a R FIEH

& TR contend thal the oourt showkd

[ove e d the award im whole because

this portion sontrary to public policy
The State Department argues,
for the first time in this
brief amicus curas [iled by
i Justice on the eve of omal 1
ment, that the Claims Tribanal award eould
e satafied without violating federal ex
ort restretions by makmg the équipment
['mited States
The Stnte Depurtment alleges that [ran ks
LETESMEns

Lpparent:

IEation, I &

tne LAl

TRENT

ArEd

availahle to Irmn im ke

i Warehousng with & ware
nouseE o varEemia, a6 thatl such warehouss
could sceept the equipment for lran
sould then be sold from the
with the pro-

The Swate Depart

L he
eyt
warehouse to & third party
[l ]
ment also alleges that, after entry of the

going to lran
arder Demng appenled hers, o letler was
went to lran and to FESpOROENtE SUEEesTIing
this approach, and pledging the State [l
nartment & finding 4 bavee
for the equipment who could lawially use

e axpart it

ARLINLANCE 1A

7] Ewen assuming thai/the State Le-
partment 18 .--|-_|~_-|-i.|.- corTeet 8 10 asserton
that the proposed tromsfefyof the squip
ment o the ¥irginm waighouse
snt with the ArmfinExpott Control Aet, 22
URC & ZTT51D4 \at least twn mEges are
presented b% Lhts proposil
tepositing Sl equipment o
R OO
port PesSuriction
reguintary

i ConEst

First, even i
the Yirginia
woluld not run afoul of the ex-
lzws, there = &
B EEfEd OF Che
Treasory Lepartment which bars the [Fans-
LERels L

weparnte

i b

fer within the L.3 of

FANE

Iran. absent a 1 the Treasury
Department e 3l 3 £15de)

rase was argued
submitted a
if Federanl RHule

Two months after ths

the government etter to thia

*HUFL Under the awthorty

of Appetlacs Procedurs =3)), aEserTing thak

(OF DEFENSE v

Chie ma ¥ F Jd Ted (W& Cir

GO,

1T

ING, ~9

SUEN & [ICERSE NAS besn granted by the
Treasury Department o respondests
Hule 250 permits o party to bring new

rufhoriires o the attention of the sourt: it

ROt Qs brINE mewW  &vidence

Trans-Steriing

through the back door

Hible, B0d Fod 52
L3986}, We decline to go outmide the record
o consider new focts submitted by
party at this

el (9th Cir

# nan
stage of these proceedings

Second, it & unclear whether o plan tha
essentially amo
ment and EIVIng over [he procesds Lo | rinny
would actually [lfll the terms afthm
award, whieh USIE pPAFTICUEST pledes Of
eqguipment that mist be “mode avalibised
w lran, To the degree that tHe Gtatd De
nartment plan does pot mest Yhe |#tter of
the award. but 5 more Aol o § sompro-
mise settlement. [ran's Soduistcence (n the
waould be negded,
declined to expresy e

to selling the equip

ifan hns so far

Y IEWSs O

iRn

Lhe prd

poOBEl LFTILAEAMEnT

[8] The istrict court was denied an op
portuniif Lo ‘eefisider the warehousing ar
rangement gow urged by the Bwate Depan
ML=l onsaguent e FECOrd DRSS Deen
develnped regarding the
wfatus of the Virginia warehouse or regard-

jog any actions taken by the partes since

factual o Megal

sptry of the distriet sourt's arder in conpes-
tion with such warehouse or obtaining &
Treasury license. Also, because it was as
sumed that the export restrictions barred
making the squipment available o lran
the scope of the Treasury regulations on
the tranafer of Iranian assets has not been
explored. Because resolution of the issues
raised by the State Department approach
depends in part on factunl determimations
regnrding., inter aba, the existenss snd sto
g of the VieFgins warehouse ond the se-
tons of the partes [ appiying for or re
reiVIng & Treasury l'EFIEIJ"II'I'.'i?'.'I'. lICENEE, We
Ching 1t Dbast 0 allow the QISETICT court the
hance to address these msues m the firac

natance

Aceardingly. We VACATE And Temand {or
further proceedings that portion of the dis-
et court 8 order that conpcerned specific
periormanee of the Claims Tribunal sward

We express no views at this Gme on the
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egality under the New York Convention of
the district court' s Actions CONCErTLLE Spe-
cific performance of the sward, or on
whether the 3tats Department' s proposal 18
copsmtent with federal low or fulfills the
torms of the oward

s
¥

We vicate the Gmincl court s oFdér o
the extent it comcerns that part of the
Claims Tribunal award which ordered GM]
to make available to Iran certain equip-
ment. knd remand for further proceedings.
We affirm the district court’s order in all
yther respects

Ench side shall bear [ta own costs.

AFFIRMED IN PART, VACATED IN
FART AND REMANDED

UNITED STATES of America,
PlaintifT-Appellant.

W
Vinay S00Dy Defepdant-Appelles.

UNITED STATES of America,
PlaintifT-A ppellant,

Y.

David CRISOSTOMD, Defendant-
Appelles,

o, Bl=10670, F1=-10641.

Uniteed States Court of Appeals,
Ninth Cirewt

Argued and Submitted June 132, 1882,

Diecided July 2, 1902

Urited States appealed from orders of
the United States Dhstrict Court for the
[Hatrict of Guam, Alex Munson, and Ed-
wird Rafeedie, JJ., vacating mabsas petr
twoners’ convictions based upon appellate
decision entered subsequent to their convie-
tiona, The Court of Appeals, Schrosder,

Cirewit Judge, heid that habeas petitioners
were entitled to retroactive apphication of
decision holding statute under which they
were convicted mapphcable to Terntory of
Guam

Affirmed

I. Habegs Corpas ®=§42

In determining whether dndesiging de-
fect in petitioners’ prosecytiing & such that
collavernl relief |s warranted ) appropriate
nguiry = whether clayned error of law is
fundamental defectwhich inberently re-
sults in complet® mBchkrmage of justice and
whether It presents exceptional
stanees wiers ased for remedy affordsd by
writ of habeis SOrpus £ apparent

CIrTum

2. Coptts &=108(1)

Uptrs of collatern] review are open for
pautbners who can show, through mter
vening change m law, that they could mot

have committed substantive offense ath
which they were charped
L Courts &1}

Retroactive appbication of Sordailo,

holding that federal bribery statute is inup-
plicable to Territory of Guam, was required
on habeas petitions filed by Guam publie
officials convicted under that statute pror
to Pordalla, even though they failed to
raise imsue of applicability of statute unti
posteonviction collateral proceedings. 18
US.CA. & 6B6

i, Habeas Corpus =462

Pubbe of ficials of Goam, whose convie-
tions under feders]! bribery statute were
mvalidated on petitions for habeas corpus
due to intervening decision holding that
statute did not apply to Guam, could not be
deemed, by operation of low, to have besn
convicted under statute spphicable o “pub-
I offieials" acting on behalf of LUnited
States: statutory term “public official” re
quired explieit showmg of feders! respona:
hiliey, latter statute did not expressly apply
to Termtory of Guam, and latter statute
was not charged I either of petitioners
informations nor did they have opportumity
to defend Agamst charge 18
U CA. §§ 201, 686,

ELECT
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il the sward spainal det promaiming de feslisis, Lo maadi
firud glee ageecidlic pediomance pan of the awanl We aflsm s
el was e in panl wech comfirmstion s madilicetion ol
e wwail sal remennd lur Banfer procesdings

lm 1974, the govermnment of lna ewtered s an sgiceisent
with lkeliman zpan Corpuraisss (] lodfman™] fur ihe sale of
milnary communications eyuipmen) and selied servioes o
bian la Maiiiary 197K, ol shaedis of Bledlman sind wein
soyuired by Cioubl bew. L ster sl year, in Apl 1978, ol
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NINTH CIRCUIT GENERALLY UPHOLDS AWARD TO IRAN IN GOULD

The Ninth U.S. Circuit Court of Appeals has upheld 2 $3.6 million agivigral.s#ward in
favor of Iran against subsidiaries of Gould Inc., and agreed with a lower Gould
should be dismissed from the case because it was not the alter ego atly "party to the
arbitration. meﬂ+1tmmmﬁ¢dm=¢mﬁ:rm:tﬂwcrmmm *-m gt how the U.S

parties should carry out the arbitration panel's order that comm

possession for repair should be retumned to Iran, given cxisting

musﬁuvmmltﬂg istrv_of Defense of the Islamic Rety
et al, Mos. 91-55135 and 91-35136; Text in Section C). 7\

The underiving dispute concemed pmcrnmm:yﬁ‘ﬁi fimen Export Corp., which sub-
sequently became a Gould subsidiary, under a mili unications equipment and serv-
ic2 contract it bad concluded with Iran. The Irag=il.5. Claims Tribunai found that perform-

ance ultumately was cxcused because of [%glﬂg but found that Iran was owed
53,640,247.13 after examining what Iran m Wl for and what work had been performed.

toss cquipment in their
fxpurt controls imposed by
"ﬁ' of Iran v. Gouid. Inc.

Iran then filed a request with . District Court to enforce the Tribunal’s award.
The lower court granted Gould Inc. on grounds it was not a proper party under the
alter ego theory, then confim 150 the three subsidiary defendants.  As 0 performance
conceming TJ]: COMMUAICations. pIoperty in the mspuuch::m possession, it "'Ell:!:‘l-'E!d them of

refurn or make :w.ﬂ the’ :quipm:nl as directed by the Award.”
P ¢
Appeal
N\

In i Eﬁ&li of the lower count’s finding, Iran urged thar Gouid Inec., should be
Teinstat a parry, while Gouid and its subsidiaries appealed confirmation of the monetary
the pames appealed the performance portion of the award.

The appellatc pancl wrned first to the question of whether Gould Inc. should be

' and found no cvidence to pierce the corporate veil and expose Gould 1o liabiliry.

ewing [ran's evidence im the most favorable light, the panel said, it found only a few

instances where its relationship to Hoffman Expont Corp. was mislabeled as to their status

with onc another. It said it found no evidence to conmwradict Gould's separateness from
Hoffman and its sucesssors. It therefore upheld the lower count's dismissal.

Next the panel examined the claim by Hoffman and the other respondents that the
Claims Tribunal exceeded its junsdiction in rendering the award to Iran. The appeals court
said its review of a foreign arbitration award is quite circumscribed. [t went on to examine
the terms of the Algiers Accords which led 10 formation of the Claims Tribunal, and said the

United States

= COPYRIGHT 1992 MEALSY PUBLICATIONS, INC,, WAYNE. PA

Page 18 of 21



INTERNATIONAL
ARBITRATION REPORT

Vol. 7, #7 N July 1982

dispute berween the parties clearly met the terms of the accords. Moreover, it found that the
::mﬂiypmﬂidadbyth:nwdmmgh'tbylnninlm pleadings before g Tribunal.

Dismissal Technicality

The panel also turned aside arguments by the Gould adiatees’ that the Tribunal's
statement at the end of the award “dismuss(ing) Iran’s coun " made it unable to
subsequently rule that Iran was due $3.6 million. It wrote, ’3&: g the award as a whole,
it appears that the Claims Tribunal meant merely 1o breach of contract theory
contained in Iran’s counterclaims. . . . It seems highly’ usible that, afier fifteen pages
of detailed explanation of the l:g:l and factual basi®\for the award, the Claims Tribunal
mtended to negate at the end of its opinion w;qfﬁqg\gf‘thﬂ came before it. The ordinary

meaning of the senence dismissing Iran's coumerciagns goes against the weight and force of
every senience in the award.”

The pancl concluded that a sensibie yeading of the sentence dismissing Iran’s counter-
claims is that the Tribunal meant ng morg than w dismiss the legal argument contained in
those claims.

Vacating the lower y's, order with regard to the equipment still in the respondents’
p::s.sn:ssmn the p:au:lsu;i..bh ﬁlrun agreed that its export to [ran is prohinited by current
restrictions. However, it noked an amicus curias brief filed with the appeals court arguing
that the equipment | '’ warchoused with other goods belonging to Iran, then sold oif 1o
a third party, wul}ﬂ!gpm:ls going o Iran. The appeals pane] said that because the Dismict
Court was hnppnrummrmmsudnrswh:plmfunhnpmmdmnsshwldbu
conducted onthat Proposal. It added that it was expressing no views as to the legality of such

a plan, whethex4f wouid be consistent with federal law, or whether it would fulfill the werms
of the,; ,

\Qim was represented by Richard EM. Brakefield of Los Angeles and Anthony 1. Van
of Amdt & Van Patten, also of Los Angeies. Gould and its subsidiaries were repre-

ted by Marc S. Palay, Thomas L. Abrams and T. Jay Barrymore of Jones, Day, Reavis
&Fﬂgﬂﬂfﬁl’ﬁhﬂﬂﬂﬂ.ﬂﬁ.

[RAN-U.S. CLAIMS TRIBUNAL DISMISSES CLAIMS BY [TEL, SEACO

The Iran-U.5. Claims Tribunal last month dismissed two claims against [ranian re-
spondents by U.S. shipping companies, one by SeaCo Inc. (Award No. 531-260-2; Text in
Section D) and the other by Itel Corp. (Award No. 530-290-1).

United States
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