ordinarily would be collaterally estopped
from ml.‘inpl'_mg' thas wmsue.

[9, 18] However, the Sapreme Court
has recogmized that the use of coilateral
estoppal “offensively” by a plaintiff may
implicate fairpess concerns pot present
when the doctrine is used as an affirmative
d.tf!llle. Parklons Hmn]r Ca. il El'r.l:lrr.
438 1.8, 322, 320-331, B9 5.CL 845, B50-52,
58 LEd.2d 552 (1979), and sceordingly has
granted district courts “broad discretion™
to permit or deny its application. Jd at
331, 99 5.Ce. at 652, |n this case, since the
Court has before it the same parties who
appesred at the Fair Housing Board, these
copcerns are somewhat lessened. Thers is,
though, ome partienlar item in the resgrd
that troobles the Court namely, the-fast
that the person presiding at the” Bearing
may have madvertently misled the defen-
dant as to the copsequences ©f the Board's
decision:

s Homan L the e¥ent it 8 pot

setiled at this level Jowmnt you to know

that the next Fl‘dttd'r;re would be either
conciimbon ¢r\imio’ Federal Court™.

"M, Soman: ... Either of you have a
right.to) appeal the decision of the Board
ifitothe Federal Court with that decision.
Efthaf mide™. Tr. at 101, 102
Thése comments may well have |eft Mr
Hirte with the mistaken impression that he
could “appeal™ the Board's decision to this
Court However, the remarks were made
at the very conclusion of the hearing, so
the fact that Mr. Harte may have believed
that an appeal to this court was poasible
thoa could ot have affected his defenss at
that procesding. In any event, competent
counse] waoald have known that such a pro-
opdore was impossible. Furthermors, Mr.
Harte was represented at all 4mes by coun-
sel, which significantly miGigates, in the
LCoart's view, any possible unfairnesa to-
wardds him. [n sum, the Court believes
that the use of offensive collateral estoppel
would not be onfair in this case. Accord
mgly, plunuffs moton for partal som-
miry judgmest on liability is granted. -
Counsel are to appear for jury selection
on May 27, 1991, w try the @sue of phin

118 794 FEDERAL SUPPLEMENT

Fdi

Eff's damages, as well a3 plaintiffy linhig.

ty and damages on defendant's countes.

claim,
50 ORDERE.

Application of YORK HANNOVER
HOLDING AG. Plaintiff,

L

AMERICAN ARBITRATION
ASSOCTATION,
Defendant,

nrd

MeDermoii Internationnl, Ine. MeDer.
mott (versens [avesiment Company
M.V McDermott Internationsl Trading
{Holland 1) B.Y. McDermoti |nierna-
tional Trading (Hollamd 2) BY.
MeDermort International Trading | Hal-
land 1) H.Y. McDermott International
Trading (Holland 4) BY. and McDer-
motl International Trading { Holland 5
B.Y.. Intervenors—Defendanis.

In re ARBITRATION BETWEEN YRR
HANNOVER HOLDING, AG. AND
MeDERMOTT INTERNATIONAL,
INC.. &t al

Mo 892 Chv. 1643 (CSHL

United States District Court,
2D, New York

June 22, 1992

Party to arhitradon sought to remove
from state eomrt action broaght by the
athar party challenging constitubon of ar
bitration panel The Distriet Court,
Haight J., beld that (1) state court action
related to the arbitration agreement be
tween the parties so that astion was remov-
able under the terma of the Convention on
Recognition and Enforceldiited States
Arbitral Award, and (&) -:npﬂa.ga-ﬂ.-rd:ﬁ:ﬁ

e r
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tut
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YORK HANMOVER HOLDING . AM. ARBITRATION ASS'S 119
Clim na 78 FScpe. 118 (EONY. 199035

i the state court action consented to re-
meaval.

Motion to remand denied.

i. Removal of Cases &==]1%])

Removel of scton challenging consts-
wion of arbitration pasel from state to
{ederal court was not governed by peneral
removal statute but, rmather, by the Conven-
tion on the Recogmition and Enforecment
{ Formign Arbitrm] Awards. 8 USCA
E 205 I8 US.CA § 1441

2, Hemoval of Cases 3=15(1)

Cases consouing the general removal
statote are instructve in evaluating remoy-
al procedurs under the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards. 9 USCA. § 205 28
UECA. § 1441

1L Removal of Cases =17

Circomatances of one partys mterven-
tion in state court action brdugfhs by other
party to arbitration againgt'the Arbitration
associstion challengingeapstitution of the
arbitration panel did not préclude interven-
ing party from cemoving the action to fed-
eral pourt. SIS CH § b | LY

i. Removal of Clises &51

Dafendapt adequately consented to re-
movihwhere it was given nolce of removal
wisch\ it “signed after adding the phrase
tBas No Objection To" above the phrase
SConsented Ta" 9 USCA § 206

E Removal of Cases @=19(1)

Petition filed m state eoort by ane pas
ty to arhitration agamst artitrobon kasocm-
tion challengmg copsttution of the arbitrs-
ton panel related to the arbitration agree
ment and thos was subject to removal up-
der the Convention on Recognition and En-
forcement of Foreign Arbitral Awards
(New York Copvention), 9§ US.CA § 205

k. Removal af Cases #=1%1)

Provision of the Convention on Recog-
mition and Enforcement of Forelgn Arbitral

-:1'4'?1111: (Mew York Convention) for remov-
8 to federal court does not apply only to
=i Eate eonrt scton secking W enfores an

arhitration agreement or o enforee or set
aside po arbitral award, 9 USCA § 205

- Lacher & Lovel-Taylor, New York iy
(Gernld Moss and Andreas F. Lowenfeld of
counsel), for pleimtf.

Fieldman Berman & Hay, ‘Wew York
City, for intervenors-defendants.

MEMORANDOM\OPINION
ANIFORDER
HAIGHT, Distrint Judga:

Following removal of this action from
state colrt( pliintiff moves for remand

Hackground
Plaintff York Hannover Holding, A.G.
("Yerk™) and imtervenors-defendants

MelDermott International, Ine. and related
companies (hereinafter collectively “MeDer-
mott™) are engaged in o signifieant com-
mereial arbiabon adminsstersd by the
American Arbitraton Asseemton (CAAATL
The anderhying contract betwesn York and
MeDwrmott provided for arbitration of dis-
putes in Mew York under the AAA's Lom
mercial Arbitreton Bales. The arbitracon
clagse in the contract {urther provided that
each party would appoiot an arbitrator and
the two party-appointed arbitrators woukd
sppoint o third, peutral arbitrator who
would be chairman of the arbitration panel,
Failing agreement by the party-appointed
arbitrators, the AAA would appoint the
chairman, In point of fact, the arbitrators
appainted by the parties could not agres on
the panel chairman, and the AAA sppoint
#d him. The erbitration clagse forther pro-
vided that the parties consented to the jur
isdiction of this Court “for the enforcement
of this Agreement.” The AAA's rubes, by
which the parties agreed to be boond in the
arbitration clause, provide: “Neither the
AAA por any arbitrator in & procesding
under these rules is 3 Decessary party in
judicial procesdings relating to the arbitra-
ton.” Hule 47(hL

During the hearings but before award

the arbitrator appointed by York redifnited Sta
complaining of misconduct by the char@gge 2 g

of the panel. The arbitrator appointed by
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d in & ketter dated December
snedl o the AAM cans adminis.
letter expreased the hope that
1d “re-examine this entire pro-
bring about “an immediate
' the arbitrabion pansl
= to the resiguation of York's
¢ AMA convened an ndmiedis-

phrase “Consented To" and signed the ne
tee of removal. In an affidavit previously
filad with the state court, the AAAL's coun.
sel had stated that “in erder to preserve im
impartial status,” it “doss not wish to par
ticipate In this lidgation and has encour
aged the real party to the arbitration o
move o mtervens herein "

raw

By “real par

N 121
=motl ciaims &
ik in the arbe
s & stake in the
nitration panes,
o eonforms o
s mre boond by
g court PlT-i-'lj':"I'I'
retoss from of
ration hearng-
re directly and
ite Ot RCEMGM:
o 1ntErvene had
sles of ‘Civil Pro-
7 of -.-I;rht woiihd
{7). \Ab the very

Ao jon would be ap-
rence on January 16, 1882 £ the AAA meant Mclermott Counsel’s £ %z. 1 peed not
d M - Were represent- affidavit went on o say that the AAA “has the &, a5 noted, Jus-

i at confprencs. After g DO interest in the ooteome af the arbites 8%  pder or interven-
ange of correspondence, the Som and will abide by the decsion of the 5 w offect of that
s parties & letter dated Jang- court” Counsel for the AAA had earlier the  paet with the fall
ppomtng & different tdividg- wTIHER D eounsel for York, Hatng Im Ao rileges of & party
m-gmmm arbitratoe Eponse Lo the state coart order £o L4 Tu) ) :'I.:Eh'- Lo refmave
«f February 3, 1992 the AAA cause s, | reject the sug:
arties that it had reaffirmed As the mpartis] administrator of (the 3r gc-  ipers that Meler-
ant of the original newtral ar bitration the AAA does not generalyap or led Justice Greso-
mnel chairman, pear or participate in judicidl peoceedings th, BbeDCONS 8O 83 Lo
atinfied with the AAA'S re relating &0 the arbitrateg~The AAAL iy EMOVIDE the case.
:'tlmpl.lJ.E.L af it ortgunal &b should not have besa nafned os & party- wi status 48 AN inter
¢ conduct of the panel chair: nieferar_':lnl.. limtc':lun »ﬂi}ll of the Huoles jur  mitiating removal
ingly York filed a petition prowvines L"1.l:|l'. thd AAN s nat a “neces- da tis entitled to re
mme Court of the State of BAFy ParTy . Oz 1441is) where it s
ww York County, seeking or- In these greumstances, York moves to srr jelendants’ joindes
the AAA to remove the pan- remand the\cise to state court MeDer U 14 MWogre'ls Feder
g the arbitration pending & mott ppposediremand. The AAA has filed g st 517-19 (1931}
& petition, York's petiion po papérs/ Counsel for York submits an b  therefore depends
w AAA as responcdent At offSdadit qooting coonsel for the AAA as as original respan:
muﬂ (Greenfield, J.) \ saying that it has no objeetion to remand. the @ reguisite comsent
d not appear. Coune ea; :d by MeDermott
-mott appeared and soaght Discussion qu US.C. § ledlial 80
vene and to file opgesiten [1] The parties agree that the arhitrs- me ot in o mult-delen-
: Greenfield grantad MeDer- tion agreement at bar, between {oreign cor . pver removal EQE

itervene from the bapch and
riefing schediile,

porations and providing for arbitratos o
Mew York, falls under the Conventoo.

elendant. See, 20,

hen removed the case to this
mott alleges federal goes-
based upon the Comventom
tion and Enforcement of
able Awards of Jupe 10,
by the United Statea and
ymestic law by Publ. 31-
81, 1570, B4 Stat 692, as
ed at § USC §§ 201-207
'ﬂ"-L
{eDermott tendered the no
to the AAA'S peneral coun-
+ ander the typed statement
American Arhitraton As-
AAA's connsel pdded the
1 Ojecthon To" above the

See B USC. § 202, Accordingly removal
af the action from state to federal court =
gpoverned oot |:|:.-' the general removal stal-
ute, 28 UEC. 5§ 1441 #f seq, but by ¥
USC. § 205 which provides in pertnest
part
Where the subct matier of an acthon oF
proceeding pending in' & state court re
lates to am arbitration agresment of
award falling under the Conventon, the
defendant or the defendants may, at aoy
time before the trial thersaf, remove
such action or procesding to the distct
court of the United States for the distnce
and division embracing the place whers
the action or proceeding i pending. The

ass.1968) (“The rule
, defendant an ahdo-
A defendant who
ass must, therelore,
pther defendants LW
rathon. )
gnanimous consant
g ol ‘;Fl,jl LT I Ll i
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fmil or formal partes " whose wisghes “may
be disregarded.” 14A Wright Miller &
Cooper, Federal Practice and Procedure,
§ 3731 ot 507-08 (1986L The parties de
vote considerable effort to debating wheth-
er the AAA B o pominsl party. [ need not
resolve the issne. Assuming in York's fa-
vor that the AAA is pot & nominal party,
its consent to removal & sofficently evi-
denced by the endorsement it general
eounse] made wpon the notiee of permoval
prepared by counsel for MeDermott

[4] As ooted MeDermott tendered to
the AAA & notee of removal citing that
was “Consented To" by the AAA Coanasl
for the AAA did mot strike the phrase
“Consented Ta" She let it _gtagd bat
wrote above that phrase: “"Has No Objee-
tom Ta" York argues #Feruodsly that
the juwtaposition of (thess ) phrases b
fraught with significsnes. [ disagres
What emerges o) thess procesdings =
the AAA'S absoloté deétermination to pre
serve total nfutrality. The AAA desires to
remain 4 Switserfand surrounded by war-
ring engdes, the better to ddischarge it
usefilNDoction as & source of alternative
dispnia resolution. [ think it likely that the
AAA's counse] added the phrass “Has No
Objfesion To,™ to the phrase “Consented
To™ because the former phrase sounds pas-
sive to the ear and the latter phrase sounds
pctive. [n any event these semantic dis-
toctions come o nothing. The AAA con-
pepted W MeDermott's removnl becanses it
had oo objecton. Lonversely, the AAA
had no obhjection because it sonsented. The
propriety of removal cannot be made to
depond on sueh linguistie niceties,

The dispmetion comes o nothing becanse
even i the AAAL's counsel had stricken ot
the phrase “Consented To" and substitwted
the phrase “Haa No Objection,” it would
have suffiesd to permit resmoval. See, 24,
Colin K w Schkmidt 528 F Supp, 3155, 358
59 (D.ELL1981) (oral statement st confer-
ence by counsel for nop-agning defendanta
that they “would have no objection o™ the
removal probon and “agreed that the is
sues were more appropriantely before the
federal court” satisfied the requirement of
unantmity of copsent among defendants);

7% FEDERAL SUPPLEMENT

Sicinskd = Relismcs Funding Corp, 461
F.Eupp. 849, 652 (3.D.N.Y 1978} ipetition
signed by onmly one defendant’ sadafied
where petiton represefted-that co-defen

dant consented to refovall, York cies ng -

authority to the contrary. [ conclude thag
MeDermott's removal potition & oot proee
durally defectiye:

| must thersfore consider York's alterng-
tve argument, that removal is not justified
undénd 1E.C, § 206, [ reject that conteg.
Lot as well

(5.6] Secton 35 allows removal if the
sabject matier of the state court actiom
“relates o an arttrabon agneement
falling under the Convention While
the parties do pot cite & case on all four
with the case i bar, and 1 have found
anne, | conclisde withoot diffleulty that the
peistion York filed in state court “relates to
[the] arbitration agreement’” between itaslf
and MeDermott. A sufficient relationship
exists between the provisions of the arbe
tration agreement and what York seeks to
sccomplish in the acton. The arbitraton
agresment providea for the manner in
which the arbitrators are appointed. That
provision is supplementad by the parties
agreement to be bound by the AAA rules
In consequence. the appointment process a8
directed by the rules forms an integral part
of the arbitraton agreement York seeks
by i3 acton to reverse the AAA's impe
mentation of those rales and expel from
office the presestly appombed artelrafor.
[t eannot be reasonably argoed that che
sction does not “relate” to the parties’ arbi
[ration agresment

York contends that § 205 appliea anly to
state court acbons seeking to enforce an
arbitradon agresment or to enforce or et
aside an arbitral award No case law or
legslative history = cited for so morrow 3
construction, which & inconmistent with the
plain language of the statate. [f Congress
had intended to mit removal to state sourt
proceedings Lo compel arbitration or oo
firm or vacate an award, it could easdy
have auid so

While the cases coostruing § 55 are

aparse, such “Th':'mFUi'\iwg'[éf@gnM
o brosder construction ISE L‘wzfrmfrlfﬂ'
age 4 o0
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file

pptes” Thin Court has sssomed § 205 pe-
* moval jurisdiction over state court actions
* pvalving partes not bound by arbitration
'+ apgresments, where the state court claims
_; ipvahned the same subject matter 35 claims
. being saserted in pending arbitratons.
' Com S.A v [CC Tankers, inc., No, 88 Civ
274, 1985 WL B1E1S (ED.M.Y., May 10,

gal Industry Co., 442 FSupp. T8, 80, Bl n.
1 BDNYINTL Ser also Matter of Fer

rora SpA., 441 FSapp. TTR, T19-80 and
80 m. 2 (S.D.N.Y.197T), gffd 580 F.2d 1044
¥ (24 Cir. 1978 (petition to stay pending arbi-

% ° yraton removed under § 206)

For the foregoing reason, York's petition
to remand this action to state court = de-
e,

It s 50 ORDERELD,

Joaguine MARTORELL,
ERTARIGE, FlaintifT,

James McELWEE, Senior ParoleUHTicer,
James White, Parole (MTicer, William
roggine. Parole Officer. Anthony K.
Umins, Commissioner N.¥.5. Parole
Bonrd, Eugene 5. Caliender. Commis-
sianer, N.Y .5 ParoleHoard, Hodriguez
Rivera, Chairman, 5.5°5. Parole Board,
Defendants.

N 50 Civ. 4147 (CSH).

Unitnd) States District Court,
E2D New York

July & 1992

State prisoner brought cvil rghts se-
tion challengping length of hs confinement
The District Court Haight, J.. held that
where there are po ongoing conditions af
confinement impleated and any award of
damages would be entirely dependent wpon
reanfution of validity of duration of state

_1889% Dale Meiols Corp. v. Kiwa Chemi- -

MARTORELL v. McELWEE 123
Ohiw aa TR FRaps. 120 (DMLY, 195D

prSOTET & confinement, he muost farst ex-
hanst state remedies

Stayed

1. Civil Righta =184
Hpbeas Corpus &=319

, Federal civil rights statute permits
state prisoper to bring action before the
federal eourts immediatsly, but habeas cor.
pas reqiares exhauston of svailable stafs
remedies before court can conmider the
matter 3 USCA § 22540E N\ 8
USCA § 1881

2. Civil Hights #=115
State prisoner coull fet wse federal
ervil Fghts action toeehallenge durstion of

hiz eonfimement of to dhtatn his relesss on
parole, 42 U.S0ON J 1983

1. Civil Rights =20

Whers\no ongoing conditions of com
fimement @re impheated n civil mghts com-
plaint &9 any award of damages o staie
prisoper would be entirely dependent upon
the resolution of the validity of the dors-
gon of his confinement. be mast Grst ex-
hanst state remedies &5 required by habeas
corpus statute. 28 USCA. § 2254(bE 42
US.CA § 1983

4. Action =H8(5)
Federal Civil Procedure &= TREAE

Court which determined that state pris-
oner whose civil rights claims {or damages
were dependent upon rescluton of valdity
of the duration of his claim was required to
first exhaust his state remedies as required
by the federal habeas corpus statute woald
stay action pending exhaustion rather than
dismissing it 28 USC.A. § 2854(bg 42
USCA § 1953

Jnn.quuu- Martoreil, pro se.
Robert Abrams, Atty. Gen of the State

of M.Y., New York City (Susan A. Winston,
n-f i;l:ll.i.l'llll"ll_ f:-:r defendants,
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. to copy The Report in its enrirery withowt prior permiszion nz:fw.iaafjﬂ?ﬁ
m;uafmmﬂmmﬂﬁnﬂqdmafﬂﬂmwipﬂm BEF Lse cag
5 she copving of documents for ase i legal submssions fo the courts. Mareover, lerrpumh
to those seeizng to copy and distribure arrcler or sections of the publicarions ther hold parnfuls
ask . -me&g:lmgmmqmpﬂmﬂm
mﬂﬂﬂf‘m WW W FPLE TR SR TR ST N I TS QSR I:"i ROCCEE |
gnfy are meaiiahle g1 o disesunt of 50 percent. W:lm cowzacs our CircuianiRthesarmme: L POUL

INTERVENING DEFENDANT EST@HID%G ACTICN

NEW YORK — An mntervening da:" judicial procssdings reiated to arbitra-
tion iz entitled 1o tnitiate removal of the :1 sun: to federal court F it is anie o secure

the onginal defendamt’s joinder, U.S.
Diisirict of New York mied in di
Eoiding A G, v, American A

No. 92 Civ. 1643 [CSH], ...-@ _
Following a AJ dispute, York Hanover Holding A.G. and McTermot [nier-
national Inc. entered a5t undes the Amenican Aronmation Associaton {AAA)L During
inted arourator guit afier alleging misconduc: =v the sansl chair-

d the AAA to recast the ::l:l[:l:.

v b

a i:i:;:.:i:‘:" 5 monon for remand (Yark Banoves

Jun:'g: Charles 5. Haight Ir. of the Southem

ssociation and MeDernnt Intentional inc. e 3i.

Nhe WA insiend =afiined e sanel choirman, York Ses Senncn Js.:u:n

ot

Couney Supreme Cour 1 comee! the recasimg. Counsel for the

atonraciual clause swung tl:un “the A3A 3. .. [oot] & nec=ssary sany in Judiciai
reiated 1o the arbiration,” did oot attend the petition hearing, wnere counsel for
ott persuaded Justice Edward J. Gresafield to grant the pany status as an intervening
L

McDermon subseguently invoked statuiory provision 9 United States Code ar 205 of
the Convention on the Recognition and Enforcement of Foreign Arbitrabie Awards and
removed the action fTom Justics Gresnfieid’s sumte court w0 Judge Hnight's federsi court

Counse!l for the AAA signatured McDermort's aotice of removal. wstfving It e AAA

“consented w™ and “hafc] no obiection 0" it Meither did the AAA objec: 0 York's moticn
o0 remand the case.

s sePTEIGHT T5E) MEALTY TUS| CATIONS NC. WAYHE. B4 United States
-1 Page 6 of 7
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Motion For Remand Denied

In a June 22 opinion, Judge Haight rejected both York's
arguments for remand.

York argued that the removal was procedurally incorrect
than the AAA. initiated it and because the AAA did not join i
starutory provision 205. Judge Haight wrote, “Neither con

The judgs found that McDermon is entitled m&%\ ammaval of the action as an
misrvening pamy granted full defendants nghts by jgsd resafisid, Judge Haight wrowe

aiso, “The AAA"s [requisite] consent to removal :catly svidencsd by the snderssment
its couns=i mades on the notice.” That AAA's -:m:d the piress “Sas no obje=tion

to" below the phrase “consented 10" “co ] : he said. Alones or togethe:r. both
phrases “suffics 1o permit removal.” the Ej%:u::r: aded.

v @L{'mn 205, wnich allows removal if the maker in

ifazion.” appiies only to state coun acuons secking (o
ns sach 25 this conie=stng 3 pansl's CONSUUTOR.

York also argued that stan
the judicial proceedings “rziates
eaforss an agrssment and not

gresd. Lismissing York's argument as coptary o both the

nguage, the judgs found ihar “a sufficiem rel n:.nnsmn EXIStS
jon and wiat York sezks w accomplish in this acuon” for the statuts

Judgs Haight agaj
statutss’ ::;1512"[‘- st
berwe=n the . . . ardj
0 apply.

YorgQe/isoresenied by Cetald Moss of Lacher & Lovell-Tavior and Andreas F,
Lowenis! York. Counsel for McDermeu is risidman, Serman & Hav of New York.

@ LOUISIANA JUDGE EE"'USES TO BACK DOWN FROM ARBITRATION ORDER

A Louisiana federa] judegs has refused to amead his earlier order thar partes imvoived
in an insurancs cOvVerage dISpute must arbitrate their claim, os Dmﬂd-."‘ for by an aroitration
c:ause i the undsriving msurancs poilcy (MeDermon intenational Ine. v, Ligvds Underwriz-
&5 of Toncdon, =t al. (Ses Marca 1002, Jage 3},

Mo "'iv:""'""ut' Internstional Inc.. had asked thar the juris amend bis decision of
St February, Of 0 SeTUIV his oroer ior appeal

United States
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