
400 
an administrative claim with FDIC. The 
"no prejudice" language of paragraph 
(d)(5)(F)(u) draws the distinction that per­
mits all the provisions of subsection (d) 
to function together harmoniously. A 
lawsuit filed before the appointment of 
FDIC as receiver is therefore subject to 
different rules than a lawsuit filed after 
appointment. A lawsuit filed before the 
receivership follows an essentially nor­
mal course while the FDIC's claims pro­
cessing mechanism proceeds simulta­
neously. 

771 F.Supp. at 1168. 

The plain meaning of legislation is con­
clusive, except in those rare cases in which 
"the literal application of a statute will 
produce a result demonstrably at odds with 
the intentions of its drafters." United 
States v. Ron Pair Enter .. Inc. , 489 U.S. 
235, 242, 109 S.Ct. 1026, 1031, 103 L.Ed.2d 
290 (1989). The purpose of FIRREA to 
expeditiously and fairly dispose of the bulk 
of claims against failed financial institu­
tions, however, is best served by the contin­
ued adjudication of suits instituted prior to 
receivership. As already discussed, admin­
istrative disallowance of a claim does not 
bind the claimant, and the district court 
makes a de novo review of the claim. 
Therefore, imposing a potentially lengthy 
stay for exhaustion of administrative pro­
cedures in a case commenced in August of 
1988 carries a risk of substantial prejudice 
to parties other than the RTC. See also 
Marc, 771 F.Supp. at 1169 ("To read the 
jurisdiction limit as not drawing a distinc­
tion between suits filed before and after 
the receivership would lead to the waste of 
considerable legal efforts."); Callahan, 
758 F.Supp. at 64. 

In sum, since there exists no inconsisten­
cy in the relevant statutory provisions of 
FIRREA, the Court is expressly prohibited 
from departing from the clear meaning of 
the terms. Pursuant to Sections 
1821(d)(5)(F)(ii) and (6)(A), RTC is not enti­
tled to a stay pending exhaustion of admin­
istrative proceedings. 

Circuit has not yet issued a position on adminis-

LEMENT 

Ill. Conclusion 

For the foregoing reasons. RTC's Motion 
for Stay pending exhaustion of administra­
tive proceedings is DENIED. 

SO ORDERED. 

o i 1·~IY:-:":::.::-"':-:'="';;:' .:"I 
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TESORO PETROLEUM 
CORPORATION. 

Plalntiff. 

v. 

ASAMERA (SOUTH SUMATRA) 
LTD_. Defendant. 

Civ. A. No_ SA- 91-CA-<l937. 

United States District Court. 
W.O. Texas. 

San Antonio Division. 

June 17, 1992. 

Petroleum corporation filed complaint 
to vacate arbitration award and motion to 
determine jurisdiction and venue. The Dis­
trict Court. Prado, J .. held that: (1) under 
Federal Arbitration Act, only proper feder­
al court in which action to vacate arbitra­
tion award may be filed is court in and for 
district wherein award was made; (2) 
Southern District of New York was proper 
jurisdiction and venue for complaint; and 
(3) action to vacate arbitral award is not 
action or proceeding falling under Conven­
tien on the Recognition and Enforcement 
of Foreign Arbitral Awards and. thus, Con­
vention does not provide basis for suit to 
vacate arbitration award.. 

Case dismissed. 

1. Arbitration .... 77(1) 
Under Federal Arbitration Act, only 

proper federal court in which action to va­
cate arbitration award may be filed is court 

trative requirements for pre.receivership suits. 
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TESORO PETROLEUM v. ASAMERA (SOUTH SUMATRA) LTD. 401 
Cit ... ,.,., F..8upp. 400 (W.D.Tex. 1992) 

in and for district wherein award was 
made. 9 U.S.C.A. §§ 1 et seq., 100a). 

2_ Arbitration ¢=o77(!) 

The Southern District of New York, 
rather than the Western District of Texas, 
was proper jurisdiction and venue for com­
plaint to vacate arbitration award where 
arbitration proceeding took place in South­
ern District of New York and arbitration 
award was entered in Southern District of 
New York. 9 U.S.C.A. § 10(a). 

3_ Statutes ¢=ol88 

[n construing statute, most persuasive 
evidence of congressional intent is wording 
of statute. 

4. Arbitration ¢=o76(1 ) 

Action to vacate arbitral award is not 
action or proceeding falling under Conven­
tion on the Recognition and Enforcement 
of Foreign Arbitral Awards and, thus, Con­
vention does not provide basis for suit to 
vacate arbitration award. 9 U.S.C.A. 
§§ 201 et seq., 203, 204, 207; Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards, Arts. I et seq., V, 
subd. I, 9 U.S.C.A. § 201 note. 

Gerald Thomas Drought, Martin, 
Drought & Torres, San Antonio, Tex., Law­
rence A. Waks, Varet. Marcus & Fink, Aus­
tin, Tex .. for Tesoro Petroleum Corp. 

Paul Andrew Drummond, J ohn G. Lewis, 
Groce, Locke & Hebdon, San Antonio, Tex., 
C. MacNeil Mitchell, Breed, Abbott & Mor­
gan, New York City, for Asamera (South 
Sumatra) Ltd. 

PRADO, District Judge. 

ORDER 

On this date the Court considered the 
Motion to Detennine Jurisdiction and Ven­
ue' filed by Tesoro Petroleum Corporation 
on November I, 1991. 

1. The stipulation was approved by the Court on 
October 27, 1991. 

Introduction 

This suit stems from an arbitration pro­
ceeding that took place in the Southern 
District of New York. The arbitration 
award was entered on September 6, 1991, 
also in the Southern District of New York. 
On September 9, 1991, Tesoro Petroleum 
Corporation (Tesoro) filed its Complaint to 
Vacate an Arbitration Award in this Court, 
seeking to have the arbitration award 
(award) set aside. On September 18, 1991, 
Asamera (South Sumatra) Ltd. (Asamera) 
filed suit in the Southern District of New 
York, seeking to confirm the award. 

In order to conserve their own and the 
Court's resources and to avoid inconsistent 
procedural rulings, the parties entered into 
a stipulation I pursuant to which they 
agreed that this Court would initially deter­
mine whether jurisdiction and venue are 
proper in the Western District of Texas as 
opposed to the Southern District of New 
York. 

Background 

The dispute at the heart of this action 
concerns certain overriding royalty inter­
ests that Asamera claims Tesoro owes to it 
pursuant to a contract between Tesoro and 
Redeo (Indonesia) Limited', referred to as 
the "1971 Farmout Agreement" (Agree­
ment). The Agreement provided in part: 

12. ATbitTation. Any dispute between 
Redeo ... and Tesoro arising out of this 
Agreement shall be settled by arbitration 
in New York, New York, according to 
the Commercial Arbitration Rules of the 
American Arbitration Association, then 
in effect. 

It is not disputed that Asamera properly 
invoked the arbitration clause in April of 
1990, when it commenced an arbitration to 
compel Tesoro to pay the disputed over­
riding royalty interest. The arbitration 
award was made on September 6, 1991, 
awarding Asamera a 2% overriding royalty 
interest for the 20 year life of a 1989 
Technical Assistance Contract. 

2. Redco (Indonesia) Limited is Asamera's prede­
cessor in interest. For case of reference the 
Court will henceforth refer to both Redco and 
Asamera as "Asamera". 
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402 798 FEDERAL SUPPLEMENT 

Tesoro is seeking to vacate the arbitra­
tion award in this case. The only issue 
before the Court at this juncture is wheth­
er the Western District of Texas or the 
Southern District of New York is the prop­
er forum for doing so. 

Tesoro contends that the issue is primari­
ly one of venue. and argues that venue is 
proper in Texas in this case pursuant to 
two statutes, the Federal Arbitration Act 
(FAA), 9 U.S.C. § 1 et seq., and the Conven­
tion on the Recoguition and Enforcement 
of Foreign Arbitral Awards (Convention), 9 
U.S.C. § 201 et seq. Tesoro argues that 
this court has subject matter jurisdiction 
over this case both pursuant to diversity 
jurisdiction and federal question jurisdic­
tion, and that since this is the first filed 
case it takes precedence over the later filed 
action by Asamera. Tesoro also argues 
that this Court has personal jurisdiction 
over Asamera under the Texas Long Arm 
Statute and the Minimum Contacts Test. 

Asamera argues that section 10 of the 
FAA vests exclusive jurisdiction to vacate 
an arbitration award in the United States 
District Court for the district in which the 
award was made; in this case, the South­
ern District of New York. Asamera also 
contends that the Convention does not pro­
vide a legal basis for an action to vacate an 
arbitration award, and that insufficient 
contacts exist between Asamera and this 
forum to establish personal jurisdiction 
over Asarnera. These issues, involving 
construction of the FAA and the Conven­
tion, have not been squarely decided by the 
Fifth Circuit. 

1. Federal Arbitration Act. 

[l) With respect to vacating arbitration 
awards, the FAA provides as follows: 

In any of the following cases the United 
States court in and for the district where­
in the award was made may make an 
order vacating the award upon the appli­
cation of any party to the arbitration-

(1) Where the award was procured by 
corruption, fraud, or undue means. 
(2) Where there was evident partiality 
or corruption in the arbitrators, or ei· 
ther of them. 

(3) Where the arbitrators wer 
of misconduct in refUSing to e gu.lt) 
the hearing, upon SUfficie:'~ 
shown, or in refusing to hear e .~"" 
pertinent and materisl to the VI .... 

versy; or of any other misbeha conl>t>. 
which the rights of any p";;O~b, 
been prejudiced. " 

(4) Where the arbitrators e.c""" 
their powers, or so imperfectly e.j 

d h •• .. cute t em that a mutual, final 
d f · 'te d th ' and e ml awar upon e subject matte 
submitted was not made. r 

(5) Where an award is vacated and th 
time within which the agreement • . d r .. qUll"e the award to be made has no 
expired the court may, in its discretion

l 

direct a rehearing by the arbitrators: 
9 U.S.C. § 10(a). 

Similarly, section 9 of the FAA, dealing 
with actions to confirm and enforce arbi!l-a. 
tion awards provides: 

If no court is specified in the agreement 
of the parties [to arbitrate], then such 
application [\.0 enter a judgment on the 
arbitration award] may be made to the 
United States court in and for the district 
within which such award was marle. 

9 U.S.C. § 9. These two sections are often 
referred to interchangeably as containing 
similar jurisdiction and venue provisions. 
See Enserch Int 'l Erploration, Inc., v. At· 
tock Oil Co., 656 F.Supp. 1162, 1164, n. 5 
(N.D.Tex.1987). 

Two circuits have ruled on the effect of 
sections 9 and 10 of the FAA. The Ninth 
Circuit, interpreting these sections as juris­
dictional limitations, has held that jurisdic­
tion to confirm or vacate an arbitration 
award lies exclusively with the district 
court for the district wherein the award 
was made. See Central Valley Typo­
graphical Union. No. ..6 v. McClatchy 
Newspapers, 762 F.2d 741, 744 (9th Cir. 
1985); United States ez reL Chicago 
Bridge & Iron Co. v. ETS-Hokin Corp. , 
397 F.2d 935, 939 (9th Cir.1968). See also 
Enserch Int'l Erploration. Inc_, v. Attock 
Oil Co., 656 F.Supp. 1162 (N.D.Tex.1987). 

The Second Circuit, on the other hand, 
has interpreted these sections as venue pro-

T( 

visions and 
·."e and nc s' . 

",here a suit 
can be brol 
rator]J rech 
u. /rfcGregor 
18-19 (2d Cil 
Reynolds, h 
ce1'~ denied. 
89 L.Ed.2d 6 
106 S.Ct. 18 

The Fifth 
dressed this 
prepakt Cm 
Cir.), cert de 
42 L.Ed.2d 7 
under 9 U.S. 
suit to confw 
the district 
made. Id., a 
appears to h 
by I4section 9 
ciples of co 
waiver. Id. 
not interpret 
in this case. 

In another 
case the cour 

[W]e are nc 
tion 9] doe 
forum for 
Rather, the 
may apply 
district whe 
seek its .. 
does not pn 
ern District 
appellants' . 
bitration, fr 
ter arbitrat 
court aptly 
erwise woul 
of the Arbit 
stays of litil 
der entered 
where arbitr 
lead to ult 
omitted.) 

3. The arbitratit 
specified Califo 
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cu ... 79' f,Supp . ..., (W.D.TeL 1992) 

visions and has held that they are permis· Purdy v. Mona Int'l. Ltd, 867 F.2d 1521. 
sive and not mandatory with respect to 1523 (5th Cir.), cert. denied. 493 U.S. 863, 
where a suit to confirm or vacate an award 110 S.Cl 180, 107 L.Ed.2d 136 (1989). 
can be brought. Motion Picture Lobo· While this language appears to support 
ratory Technicians Local 780. I.A. T.S.E. an interpretation that the forum provisions 
v. McG-regor & Werner. Inc. , 804 F.2d 16, of the FAA are permissive, the fact is that 
18-19 (2d Cir.1986); Smiga v. Dean Witter this part of the opinion is dicta. In Purdy 
Reynolds, Inc .. 766 F.2d 698 (2d Cir.1985), the suit was originally filed in state district 
cerL denied, 475 U.S. 1067, 106 S.Ct. 1381, court and was subsequently removed to 
89 L.Ed.2d 607 reh. denied, 475 U.S. Jl51, federal court where a motion to compel 
J06 S.Ct. 1808, 90 L.Ed.2d 352 (1986). arbitration was filed.' No arbitration had 

The Fifth Circuit has not directly ad· 
dressed this issue. In City of Naples v. 
Prepakt Concrete Co., 490 F.2d 182 (5th 
Cir.), cerL denied, 419 U.S. 843, 95 S.Ct. 76, 
42 L.Ed.2d 7J (1974), the court held that 
under 9 U.S.C. § 9, the proper place for a 
suit to confirm an arbitration award was in 
the district where the award had been 
made. Id., at 184. However, this decision 
appears to have been influenced not only 
by usection 9'5 command," but also by prin­
ciples of comity, judicial restraint, and 
waiver. Id. Therefore, this Court does 
not interpret Prepakt as deciding the issue 
in this case. 

taken place and no award had been made. 
Thus, the court in Purdy seems to be fol· 
lowing the rule set forth in several cases 
that if a court is originally seized with 
jurisdiction of a case and issues an order 
compelling arbitration, that court's jurisdic· 
tion continues with respect to subsequent 
motions to confirm or vacate the award. 
See Smiga, 766 F.2d at 706; NIl Metals 
Services, Inc. v. ICM Steel Corp., 514 
F.Supp. 164 (N.D.1I1.J98J). Therefore, this 
Court also finds that Purdy does not pro­
vide controlling precedent on the issue of 
whether this suit to vacate an arbitration 
award made in the Southern District of 
New York can be properly maintained in 

In another more recent Fifth Circuit this districl 
t • ~I 

case the court stated: t The Court f"mds that the most thorough 
[WJe are not reluctant to hold that [sec. analysis of this issue is set forth in En· 
tion 9) does not establish an exclusive serch Int 'l Erpioration, Inc. , v. Attock Oil 
forum for suits upon arbitral awards. Co" . 656 F.s~pp. 1162 (N.D.Tex.1987). 
Rather, the section says only that a party ~lle Ensercil. IS not controlhng authonty, 
may apply to the federal court in the thIS Court agrees WIth both the analYSIS 
district where the award was entered to and the conclUSIon of the court m that case . 

seek its enforcement. This language [2.3] As the court in Ensercil. observed. 
does not prevent the court in the South· in construing a statute, the most per· 
ern District of Texas, which stayed the suasive evidenee of congressional intent is 
appellants' action pending California ar- the wording of the 8tatute. Sierra Club 'V. 

bitration, from reopening that action af· Train., 557 F.2d 485, 489 (5th Cir.1977). 
ter arbitration is concluded. As one The language at issue in this case is as 
court aptly pointed out, to conclude oth· follows: 
erwise would seriously conflict with § 3 In any of the following cases the United 
of the Arbitration Act which authorizes States court in and for the district where-
stays of litigation, because a "stay" or· in the award was made may make an 
der entered in a forum other than that order vacating the award .. . (Emphasis 
where arbitration would occur could only added.) 
lead to ultimate dismissal. (Citation 9 U.S.C. § 100a). A straight·forward read· 
omitted.) ing of this provision reveals that the per· 

3. The arbitration agreement at issue in Purdy 
specified California as the place where the arbi-

tration was to take place.  
United States 
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TESORO PETROLEUM v. ASAMERA (SOUTH SUMATRA) LTD. 405 
Cite .. 791 f..5upp. 400 (W.O.Tu .. 1992) 

This language does not appear to this mand an arbitration award. The court ob­
Court to authorize a suit to be initiated for served that: 

the purpose of vacating an arbitral award, [U]nder the Convention a party has three 
but instead sets forth the specific, limited years to move to confirm the award ... 
circumstances in which, in a suit to enforce [therefore] ... a party may raise one of 
an award, a court may decline to do so. the grounds [set forth in the Convention] 
Because the Court does not find that a suit for vacating an award at any time during 
to vacate an arbitral award is expressly the three-year period in opposition to a 
allowed under the Convention, it must now motion to confirm." (Emphasis added). 
determine whether such a suit has been 
authorized by common law. 

In support of its argument that the Con­
vention provides a basis for a suit to vacate 
an arbitration award, Tesoro cites the case 
of Northrop Corporation v. Triad Finan­
cial Establi3hmen~ 593 F.Supp. 928 
(C.D.Ca.1984), rev 'd on other grounds. 811 
F .2d 1265 (9th Cir.), cert. denied, 484 U.S. 
914, 108 S.Ct. 261, 98 L.Ed.2d 219 (1987). 
However, while a motion to vacate was 
filed in the Northrop case. it is not clear 
whether this motion initiated the action, or 
whether the motion was filed under the 
Convention or the FAA' Therefore, Nor­
throp does not provide authority for Teso­
ro's contention. 

This Court, like Asamera, has been un­
able to locate any case in which a party 
initiated an action under the Convention to 
vacate or set aside an arbitral award. The 
closest case that this Court was able to 
locate is Jamaica Commodity Trading Co. 
Ltd. v. Connell Rice & Sugar Co., Inc., 
1991 WL 123962 (S.D.N.Y.1991). In that 
case, an arbitration award was entered on 
June 26. 1990. Approximately five months 
later, the Jamaica Commodity Trading 
Company filed an application to confirm the 
award under the FAA. In response, Con­
nell Rice & Sugar Company filed a motion 
to vacate under the Convention. The issue 
before the court was whether the motion to 
vacate was untimely I since under the FAA 
such a motion must be fIled within three 
months after the award is filed or deliv­
ered. See 9 U.S.C. § 12. The court in 
Jamaica held that the motion to vacate 
was not untimely because it was filed pur­
suant to the Convention and the Conven­
tion does not expressly limit the time in 
which a party may move to vacate or re-

6. Both statutes were discussed and applied in 

ld., at 3. Thus, the court held that a 
motion to vacate under the Convention was 
proper, when filed in response to a motion 
to confirm. fd. 

The holding in this case, although closer 
to the argument Tesoro makes than Nor­
throp, also does not go far enough to serve 
as authority for the proposition that the 
Convention authorizes a suits to vacate an 
arbitral awards. Absent stronger authori­
ty, and in light of the Convention's over· 
riding purpose to encourage the recogni­
tion and enforcement of arbitration agree­
ments in international commerce, this 
Court simply cannot hold that the Conven­
tion authorizes a suit to vacate, like the one 
at issue in this case. 

Conclusion 

Because this Court has found that this 
suit may not properly be entertained by 
this Court under either the FAA or the 
Convention, the suit .hall he dismissed pur­
suant to Fed.R.Civ.P. 12(b)(1) and 28 U.S.C. 
§ 1406(a). 

Accordingly, it is hereby ORDERED that 
this case is DISMISSED pursuant to Fed. 
R.Civ.P. 12(b)(1) and 28 U.S.C. § 1406(a). 

o i 1':-''''''''''' ''''''=-='''''''::''',.'' 
T 

that case. Northrop, 593 F.supp. at 934-36. 
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?r ( t~nt~l l .:ln of It I tAle In l ht trbl~r.t'on. 

;. R(SPCHO[ :IT ~h.1I Ply to (tAUtAMT .llIple InUrut It tl'le r4tt 0' 
n jlf!r 4nrn,.,. on ,II ,u., IMtd ll1'!ly dtJ e ud pt.1lbl. under ttlts Aliflrd, 
fr c..r. l l'le dUe of thl l " ... rd until tht dUe or ply.tnt . 

9. Tte ~eCll(ltlnn tnd OrGt~' 'w&roed tboyt 'hili b .. In (ull 
:: ItIS'c.ctlon or the ClA(t4ANT ' S flru ,- Second Ino Thlro Chilli, f or r /! Itd 
II Slt OUt Ir. I tl, Oe.!lInd ror Ar bttrUlon anel .11 other chlal ~"d 
cc.unltr!.~.:~s 1ft hr.rtby denied with prt~',Olct, . a.,e as uprtuly r r o .. ldtd 
fr. t h! Ct:c l : ,·,,: IOI1 'Itt out In per.grep" O"tbOv,. 

g. ' U'IIS ':"\o'.1rd Is ,Udt t.y UII.n llllOil S o~ch l on or Hit trbttr " l n ' , ,nd 
Is rle(l'I!:d t il t l Dtd!:; In Hr" York on tht dUt on ;.thtc ... lhl! II9n.tu( ·; of 111 
of the ,'nttroltorJ on • copy of the AWlrd hU been r tcthed by ft c. :- Il:llie 
:-rens,ls::tor. It tne orflt'; In Hew Vork o( the "-,rICtn Arbltratl o', 
" u o(.IIt ' on, 

10 . ThH Aftt;G "':4' be uecuuc In I ny nullbtr or eotJntcrplrl) , l( ~\ "If 
·~" I c:-. ~nell b~ ct(~ed en ort,'".I, and ,It or which shall conltHu ~ 
IOl: t 'l er C,!'IE oI.,d tte 1,I,.c I nUrulllenL 

T:1iAIDoP1i[rrr:-L7HJIT7 ' 1 \'ft~-

III • tid' 
.or. .-.&.'!!lI;J! .:.:: 

:b 
:0 
~~ 
~~ 
liSl 
:::I~ 
Oli 
<::::! 
:0 0 
fl1~ 

\J1\~.Ibc\'\;~ ' f.: ~ ~ ._~ (q~, 
J.=UAR flN R. IlURIU I 0: I.(f-

~~ 
-t 
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• r~ ~~ it! "'~ ·~"'·m""'!:i.Ht\·1 I '''l.' I d' .' d' ',j '\!r" ·','\1' ,,'" ;,k' ,,' , • 
, 1~1 ,'~~ , I:: 
'. . :i;_~_.~~"" "" .~ .. w ____ ·_ - - •• --... •• - --.. ~--.. --..-. ... - .. ----... . ~ 

!. :.." d IIO~"' 1fIIr G. l. Hl", do ~t:ruy ., (lr. uoon _, QUh U ~ro Il rucr 
t hllt : U lhf '"dhldIJII dl:"rl~td In and .. no hCCiolUd this InUr ... atn l, 
~~:th l ~ .1 ~w'rd. 

--\i1'TI4ITtlG;r, - TfllMlU!lj 

I, J. I'iIn!n H. t'ur- tlr, 40 IIntlt, ,ffl,.. upon _'I o.tlh IS Arbltruor: hit I 
1~ !ie Indl.ldull dflcrtoad \0 and who ,_ecult4 this In'truatnt , .Rlch Is 
~A~.r~ . . 

~~h_"'-. 1'1"11 
PA llO) 

01~('~ 
Itft! fIIBl i \ •• GHAIURII -..::::.:-=--

I, " ':~ lIH '1 R, Yo •• ~4UO:'l, dC' htrtbr ,((1,... ~pon •• f oHh u Arbltr.t ;( thH 
1 ,1". the h c. f'tld t:! l du.:rlbeo In ano who el tcultd thh InUru'tnt . , hlc!\ 
: . r.."j A'fH1. · 

------:~r.mrr {ill1lmJR£) 

STRJCTLY lRrvAT[ .. COUtlOEIlTlAL 

A.t11:M,. C.MI ARDll'RATI OIi A.'OCU.:POH 

COIIl II!t4CIAL ,\.RQITRATIOIl TRibUNAL 

x 

III tho l\4tter oC an ArD llcatlon b_tu •• n 

ASA)II:RA I SOlfTll SUlll!.T'JtA1 LTD •• I c ••• Mo. 1l T 1" OOl"to 

Clel.ont. 
- ,,<).Hnal-

TC;;OAO PETROLDUU CCIRPORJ.T I OIi. 

R,ulJOh,hnL . 

• 

SUaD4ry of ArbILr.~ors ' Rr.a'OhB 

Th,. ""ltJtJQ ( or COlNllcl{ch. l l\.cb1t.rDtots " pubLl.had b ·/ I h '\ 

Julf!ci c on Arbitration A~.och, t iol1 (the "·AM '" la~ pag ,,:, '1 " . 

CI.cooq i'Jj: "l&CClllr &91:Ul .rbitr.to rs; fr o. iup lainln9 t.ha r ca:- · 'n~ 

for tholr tlc:ci.lons, or ( ro .. wrltl"n9 an ·oplnlon- on . too:: 

",erjtu o f th"'l, c •••• lIaucyor, I\rl.le 'a 1 ot the ,..,.. : '!" 

~s\lppie.rII.!n tiU·Y Procedure. f o r Intarniltlon.l Co_nnd ~ I 

Arhi tl:r~t lon" s tilt.CS ... (01101016 1-

"('ilr ties In IntornationDl C.C ~I!;' Ofttlh .xpect. 

II 

:b 
:n 
~SE 
;ti~ 
)i~ 
::!~ 
Oli 
~::! 
:nO 
111~ 
~r-­
:n 
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A~bltrQlor3 to provide. vritten opinion .xplalninq tho 
~caaonn tor their award . the AAA will .aka 
arranqe.anle tor _uch an opinion in con.ult.t~on with 
the partlea and the arbitrators. " 

In this c~oo tna Clal.'nt, tbrouqh l~ allorney., r.que~t·~ 

thot. lho Tribunal ahoul4 qlv. bri.t r .... on. ror It s 

deelsi.on. Th~ Ra.pondaRt, throuqh Ita attorneya, at.ted 

that It had no oblection . " ccord Inq I y. .( ter- con_u it. tioll 

wilt- the J,J..,.'s c •• __ dalnlaU_tor. we _!Jr •• d to provido II 

r,Ulllllloa o f ou r re •• onl. We eapha.1 6o that thi. docuaent I e 

by no .. ~on3 lo bo t .... " ... a (u11 u~ltt(m opinion on U · 

Col"'''!; nor d ' ius i t •• t out our v i e",. on .11 of the I".ue !! .• 

o n l1li11 u~ th ., point .. ral.ed at. th o:!; h l,. arlnq and In 1 :,' 

'~clttcn bri o .n . It e'.p ly a tateu, In Gu •• ery r ora., tI. ' 

'~ !'!lentl,)l ole.~nts that letJ lo o llr tJ,·c t.l t'ln on the •• rit " 

th~ dir.J1Ul~ , 

"\lr;t.hnc"o r ~, in tnl .. docu •• nl UQ aak ':! no .tte~pt to eet " ." 

illl tho: relcVo'llIt tacte. "pet"JIanenl r ecord ot the ev Jdr.Il' " 

on whL c h our decl .lon 1. bllsed has boon created In t h,-

undo'u:. V UhUIlr.3 ot exhibits and In lha full tt"Ul.ca::lp1. " 

I.he. tr:ct 'NOn)' 91 ven at. lbe hear In:j & I n new York "h I·; h 

:; to\rt.<::~ o n l4 ,.prll 19t1. 

lIor do "'~ ruf'1r evpl1cltly to the n\.llI\e~ouu autborlt.lee c t 1, " rI 

tJurlng thr. cOllrse o( tha procl!edlnl]o (around 10 Ca &a5 ;on " 

ll! .lbo...,t; n : ror"'ncna ,",or8 put. br.fore us, "lthou9h \fa ha Y'! ;, 

-,-

• • 
I~ct revlewc d .any at the. in oa::d.~ to •• caa::taln the 

relevant principles ot Tawas and Indone.ian lew . 

We alGa do not axplaln the •• E"l •• ot a •• lqnaant. under which 

(a) the rel~vant Re~co ~o~pDny bec •• a A ••• et"A, .nd 

(b) Te50ro introduced varlou8 aaaoel.tad eoap~nl.B Into the 

hlotory of ev.~~a , 

110 point o( sub.tancD turna on this aspeot . For thl. rca.on 

va refer GlalHy to "c tahUllnt" and "p'u pondant" tb rou(l lll'Iut. 

Th'! CO:J ~ t.urn. on bhe Interpr.t~t.lon of tho , . II 'Oll:' 

Aqrc~.~nt oC 11 Harch \91l (the "1 971 FOA- , . Tbe C\' I ';;. \ca l 

1",r;110 10 \lh' ll: hoc or not the 1911 fOA 1_ t.n ba Jn t~ ll r ': tod 

( a ccurdlr\9 tu T •••• l.w. by which 1~ J5 a.prcssly COli ";.· u .. d 

(\lid (Jovcrn >:: .I; ,ee paraqroph 11) .,~ conCr.rrlnq \II' U1f~ 

Clabunt t h o riqht to rec eive the 2\ o\lerrldlnq royall ' , Ithe 

"royBJty") provldod for In psraqcaph 6 beyond 15 Of: j:obe r 

19 18, b~ ln9 .. he dat. on Which th" 20 Y"er tnr_ rlll n n " d to 

in Sec ti on JI of tha Technical ~Il .. tet.nc" ~9t. f>r:I ~ '': ot: 

IS Oc t obe r 19.68 Ithe " 1961 TAC") e:n"ed. 

The pro\lluion far lhe pBYJI1"nt o f til '" rnvnl t y "11, ,, ,,, · ,, In 

raroqrarb 6 o C the .911 ro,\: -

(th " R •• pondent) rh" 11 ~ ... y , .. an overr Id J 119 
royolty of ~wo pe~ cent , ln) of the value ·of all ( il 
"crude a ll" ... produced, aavp.d 611d .ark"ted Ira ti t. h ,: 
.E!~ ~r.!.!.! ... . and (11) "lIl'\tur~l. Ga_" .. • prolill r::t,1. 
oilvqd and •• rkehd !!:£! ,t..,h! ftlnnout . pre", • ..• " 

- )-

:b 
::n 
~~ 
~~ )is) 
::!;c: 
0):) 
~::! 
::nO 
rt1~ 
~r­
::n 
-t 
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,.,.ph,u fa Added J 

This wo["dlnq 15 extra.ely ",ide . It do •• n o t ellprcs!J ly 1hl1t 

th~ rOyAlty to all and 98, produced (etc ) ~ the Rp.Gpondent 

but in our view tilla .uat be i _p i ted . 1n order t.o aake 

co .... rcial :tentlo of the provisionj and we 80 ClnU. "or, 

.ora importantly, doe. paraqr.ph 6 contain any limitotlon o n 

to t1.lIIt, or raference to Iny event or circUII. tancen whic h 

woul~ triqqcr th_ ccs6atlon o C t he Cl aimant' s eight to 

Fcc~l ve' tho royalty . 

fUrther, it 10 co_on CJTound lhat th. I lJ 1L rOA cO:lt tl lne IHI 

other provis ions whi c h d e al o J!:prcss l y \.Il1:h its . llI r at 10 1l . 

lio r d003 It con t aln a IIrcnewa l DC ex ten sion" clall r; r.; i f 11. 

had, it 1& llkely that th¢ ra would h"a ve b~nn no nu':d f o[' an 

6.;bltr .. tion. 

It i& nccc~sary, therefore, (or U8 to in t ~rpret tl\ ~ 1171 FOA 

in the c ont.aJCt ot .Lt. allul1cc on the 'Juustion oC d 'It'<l tioll , 

both In pnraqraph 6 and e l !le\lhe rc . 

In Te.lilau 1",1.# , a. in .any o the r cOlMoon Ift\ol j urladiCl. ion5, thn 

princ i pa l r nlu of const.ructio n 0 1 contcilcts I :; Lhilt the 

courL \1111 qive eff.ct to the .l. nt~ ntion a t t.he p <'['t.i es ot 

t.h~ li ~B o t e ntaring into ~u cont~a ct . That Intefl l.ion .l:s 

in prine lp io to be ."c artained by const ruing t h o l .tInqu aqa of 

tho conlract it.aal t . Wordo and phra6ns v il1 be a cco rdC'l C'! 

-,-

• 
1.1"' 1 '- " , ' lln l'l ,y ['1<,1.1,.11 1,, ",)u&'I n "" "'''~' 1<J un l el' n flyt l" ' '' ' '' \n 

proy ldl :d DC <lny .spec ial techni ca l ... 0&nln9, or Clinton Dnd 

u:\eqe , in tbq . ' t:l e vant context. The contract. './l lt b. 

oxa Dina d ir. its ent i rety , \llthlr. It:! ' '' (our corneru" . Only 

i n t he ~v"'nt of aabiguity will extr.aneous evidence, suc h aa 

the or"l testiqony o( vito_ase., b. ed.itt.od . 

The pl1ovhion oC t~e Ull fO A whi c h Itnq.~nd the attention oC 

tho partIeD and the Tribunol .O&t prominently in the: context 

o t durati on l ti contal ne d in paraqcaph 1: -

"Tc Cln :s ( ~t" of Contrac t R 19h t ~ 

R,,-coJr vllo1 co (Lhe Chillant ) the o ver r idinq royally 
dORC t"i b~d 1n pauquph 6 belov. (thlt Cla l .ant) h ~ I· ' b\· 
tro n,;{r. r!l , convey. end ••• 19 n. to ItIH\ Rospond e ',l.) ill 
~nt jre lnt .re~t. i n th~ Cant~.ct inaoto r •• th r. 
Ciint rac t relahs to and a!tec ts · .•• ( the Far_ou': 
Arcas, " 

( eml .ha ~d:s il.d ,'ndj 

Ttl" Roopo nd ": n t a arqued that th e -:: t Cect of this provj ::,I.~ n .., •• 

to assi'ln t o it. t he r i ghts In the 1960 TAC; t.h r- l tho 

rolevant right. Ca. It reht.s to d~.rr '.:.:'an) i s a ,I )('''.rl I''.: rlod 

oC 20 YQor :o end ing .011 1::' October 1988j and, on tll'l tina 

qreut.er eQ ( a te W prinolple seen in Texas l.~ prl •• rilV i n the 

cont-:!xt. oC lIi nerol leaaes , the Clal.ant ' :\ e ntltl f' ,. 'mt to 

recc l v,!: tbe res erved r oyalty cou l d not :)urvlv. b':'iond thO! 

lent o f Lhc asslqued e ight ... 

-5 -
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We st.udied \"Ilt.h lntere.t the wrltten and oral t •• thlony of 

the Tcxaa h\o/ alrpartl pre.antad by the R06pondant. We do 

not doubt th .. t the forCa of their avldanco ao ta r a8 it 

rel.tUB to TeN ••• 1noral l ••• en. But in our vlc\o/ the 

R •• pondent'. arCJUllant 1. 'atally (lawed In tva I'''!npcct •• 

Fir s t , wo do not. conoidee (an4 thl. waB a!tcctlvaly roano.ded 

by Proteoeor 14ve in hi. te.tiDony) that the authorltlr.& on 

Texu .lnnal 181008, which deal wit..h p["operty rtqht:J, are 

precIsely analogon. to the .ltU1\tlon v. have to r:o ... ,, 1chr . 

No!; do not. oee any raa.on In pr ,tnclpl'l why 1\ l oyalty 

obllqotion !O hou .. a not survive beyond II tixed t,"'"1:1 of 

8slJiqpr.d contraclual rlqht3, and W~ are nu l por:l\Hld ~ d lilat 

IHly ot th'l aa ny c.ae. citad prov,i do ntlthol"ity r nl' the 

R~Apondent'B c ontention In the praFnnt c~~~. In our ',iav, 

in tho cont~ )lt o( an aaalqllllent of contr "c tual righ l :' , the 

parties ar~ (re. to aqree on \ltlaLevc r the y l1ko. Th",.n are 

no rel'lvont i.pllt:4 ~"r.III. UO r~lo!Vllnt pcc5ul'llptiol1l1 . It IF 

purqly 1I qu~~ tlon of lnterp"etlnq th ':! contl";J.ct occ l" l rll'lq tc 

the rUles ot construction o( Te xas contrilct Ja\.l , 

Secondly, lInli perhap. aore ai9nl(ic5nt, "'~ do not c<.'n:; lder 

that ' th~ phr<le a e.pha.ieed in th'll r"!xtl" a ct (COli pJ\ r ;vlrhph 1 

o( tho 1911 rOA quoted abov e "". it :; anti r;c lnte l"e :; I,=> 1n tbO) 

Contr"ct 5hould ba construed ~o r~ :J trictlv 'l Jy i\S to 

lIean "I" 19btc" . In hie h.tl .on)' (Tr"nr::crlpt. 1'.10591 

ProtcD50r Lo"'e heait.ted and &aid that th1n loIa9 • "v r. ry hard 

-6-

• 
qUIII.tion" . Un conclude that, 1n it.. ordinary Enqll.h 

lanqua9A ••• n1n9, the phr •• ~ •• ntlr~ lnt.r~~t. in th. 

Contract" lncludu the opportunity (notinq that it "'n" 
oono.d.~ by thIS elata-nt'l Indon."hn lav nKP",rta that it 

v •• not an anloro •• bl. ~ under Indon ..... " lav) for th .. 

Cl ..... nt to obtain • ['flnaval 0< axt"n"lon und",r 

• ~otLan XII.' of the 1'" TAC. In oth~r vord_. v. aonolud~ 

tb.t p.nqnph 1 o~ the Ul1 roA. u"lgn",d to the JU.pond"lnt 

eo.ethlng, nora (hovev.r Inl:anqlblo) than •• rdy .. fh"'d 10 

y"o..r tfllonl to opu'.te 1n the 'enout Are •• A" Part,,"inn',. 

contractor, It foUowe that tll. roVllty nel'd noC be li,d t-:d 

to thn 10 ynllr tana eva" II (oontr"ry to our vi."" th ., "no 

qr"ll\t f1 r ft~tnt,." prinoipla applh., 

still looki nq "vith1n th_ four corn"rn" at ,ttl., 111'1 rotl. , .,., 

~"re rofnrr~d to paragraph. 1 and D, out "'l toun4 th~Q to 

bl) at no o"nlntanoe in thn oonta.t ot d ... t~mlnln9 lIu:'l 

cr itic,,1 innu!) ot Whether or not tli" rOyl\lty -urvhed b - )' ond 

l' ootob~r l~no, We ._ntlon onLy thnt V!'l do not '"CC~D t 

IIr Krint'" vl '"'''' o( the aUact or purqraph 1 ot til , 1!'1l 

rCA . 

"0 BE'" thUR nbl~ to detar.lno the critical I nnu'l b~tw"'~ n tb~ 

pl\rth .. uy con" trulnCJ the 1911 '0'\ acoordlnn to Ltn trt'~", 

\llthin Jt" tour OOl"n"ra. "0 oon01\1d., that" "Kr"inlnC)l Ul" 

1911 ,.C~ ar n. ..,hob, thlll wld_ provhionr: qov~l"nlnq th" 

-1-
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pay.ant of Lh~ royalty 1n para9rlpb , aro not .abjaot t u any 

11.Lt.tion •• to t1 •• • 

tiow.v~r. v. do not •• olu4. the po.~lbl11ty that a vant •• Lght 

occur 1n t~. tutur., ~h.th.r on a.plrat1on ot the Technical 

" .. bbno .. "9T,.,..nt. dat." 11 Hugh UII (U. "Ult TAC", or 

o\:hanrl.". und'ir whlc.h the Ita_pond ant .1lJbt cont.inua •• 

fart •• ' na'. oanUactor 1n t..h. "_mout Ar,.". but 1 n 

olr~.t~no.~ In which tbe royalty wo~ld c ••• ~ to bA 

pay.bl"- • A total natlon.Uutlon or oapl'opriftthm DC th" 

19., TlaC r19ht. and thlll aulJatltutlon o r nem., wholly n" W 

bM~ l. lar t.hn a •• pondflnt to r.""ln In th" fn[llDut 1\.1""''''' 

would provid.., • ;raphlo tU'fLDpla . nIh in "'h), vo h,v", 

COnnlll'ltr.d th- Dachntory R,.lht In th"l U",", In whl oh it 

epP"'ort\ In lho Avard. It vll1 b .. tor anoth<: 1" tribunnl to 

d"t..nllinn t.h'" po.it.ion b"tw •• n the partioa, lC nec.,,,nl\ry, in 

th_ li9ht ot chanq.4 c1rou •• tanc._. 

Sine'S IIII:' do not eon.ldnr t.h. 1'11 rO~ to be, anblquodn on Ul4 

oritlcf\l 1r"'a it i. not hlllcl'I,,"ry ,anel 1nO"(' 4 1t \/ou1l.1 b., 

h , propo.r) tor u. to pl.tola -flY tloi9ht. on thfl Yolu..alno u:" 

(IIxtranllOlin r..Yid anea t.hat w.a plac"d botor" un. and .... hieh 

occupl-Q. a qr ... t. dllllll1. at tin .. at tha bnazlnq . lIawaynr, Cor 

the "ake ot completan",," va th1nk It ~ppraprtacn to r~Yl~~ 

bci'! Cly thrn!l ".pacte or the av1c.hntUrv .",t"cin1. " hlch 1" 

extran"ou" to the 1,ll rOA It.all. 

-.-

• 
rirat, v. look .. 4 at thn -.t. .nvaa" rarwout A9rr~ ... nt, ~nt~rl'ld 

lnto by \:t.fI Cla!:,..ot .. t-.oI.tly t..(arll the 1911 rO/" Thh 'lfl." 
r_l1f1d, upon by the RUpand-nt ta _hoW that III un~wl'll or 

.)Ct.endon chu •• v •• hlt..ntlondly O1Iitta4 fro. tb" 1111 

toA. lIuvavor, th. St"n";." fal"'Dout lvroa.ant. h ... an IIII.,liral), 

dUtarent "'truatun and va, lI.lnU •• tly "\fritten by 1'1 

dUhrant hnnd. "4 ~lnd 1\ to b .. ot na .,.nintnno. in 

~onatruin9 th" intlntl~". a' tha.~ ~hQ n'90tl~t~4 or 'nt~r~4 

lnto thft 1911 rCA. 

B"oondly, yn nK.Utined t". lat.r t.ron"Dotlo,," oonc.,rninq th'" 

rnl""knn 1,,1an(\ Pl"op.C'ti.... 80th pl\rt1.,. pl", c--..:t r"l.ll"nc'" on 

th"'! daC\.U'lflnt., ,brau9ht 1Into "_i_V'IOc" b.tM""O 1!'80 I\nd 1982) 

C'''Ihtlnq to th. rIUnqu\.11.ll"nt DC p"rt DC th '1 1968 The nrrD 

lind thn "I'noci.t.d convh"",lon, l/lth "'n a)(t,..n .,ion. to '" p~c 

in rll:l\p"ct o[ the "corved out" Tarat-an 1:"11r.nl1 prap"rtl"" 

\jhi c h ,",1'1("" '" nub. lqul ntly (al"_ad aut to PhilUp" . At (lcrt 

• ight. th" raoita l 1n thn a9 r"t<ul"'nt · DC J fr-bC'ut'iry 198~ 

(Joint exh ibit: 11) \IhleN ntl\t .. 1 

"1"'hf'lrl"l"" ••. (thr. ~l'Ipond.nt) h",n be.,.n burd"'n"'''' . •. 
wJth an aY.rrl~tng roynlty Pl\y.bl~ by Ith ... R~nponrt ... ntl 
(DC to., 11fl ot tn1 pac or I\~ ~n~nd~~nt £! ~.t"'n"lon 
thlllrror" 

Illllpl, ,,,.. l,, add.d] 

o.ppp"cn to b" .ignlUcarit. But it ln .. l_ply " r'loit"l, not 

an "K"'cutly", provlalon , CIa lt 111 "oI"l!ly I!, .,tl\t"',,",nt aC 

purportnd Co ati lt W"8 prepGI"ld (on th~ Clnlm"nt'n ,,14"') ~,d 

roy1e\.l'"d (an the RI[lpqnl1ant'. "idol by pnopla \4ho hnd nat 
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• 
b ... n pr •• ant aore than 1Q y"ara IIIU'Uf'lr vtl."t" ~n .. Ul! r o ... 

v .... ' n"9gtht~, and v. do not conlllder u.ftt wh ... tovltr th.,,.o 

peop.. tbouqht (or. p .. rhap., tailflKl ~ ..... n to oonllld"rl in 

• ,82 1. of any ••• tntane... to ua 1n •• c~t.lnlnq the 

Int~tlon~ at tb. part i •• In 1,11. It I .. tru~. of caur"", 

that the ~TaraK.n leland- doou.ant ... did ,.lIInd tb .. 1911 ro~ . 

but not - an w. find - 1n ant r •• pact thftt 1ft .atarial to 

th~ l~~u •• th.t arlaa in tbl. _rbltratlon . 

Thirdly, W'!I r.vlav",tl tha applloAtlon oC the E..2..!lill 

protoronv. pdnatpla, a:.C"rr"d to brl'" Cly by thl\ ClnltH'nt 

in ltb po"t- f(':':nrinq fI."ply "tlhoundun. It i " not "urpL"inlnq 

that, a~.of!.t ~)(.otly 20 YfllIora _Ctllr th" "x.''1cution oC th" 

Ul1 10.\, thn .ain pnrticiplIo nta w~r. not DvaUobl., to 9lvn 

tellt1.ony. It 1. not anth:-.1y clrl\r who n"qotht .. d t.h'" 

t~al'".ctton on .ach nid"" or Who drACt .. d oC t h" U"ll ro" .. 

HO""Iv"Ir, thO! l.,tt",r or int"nt d"t.,d l A J~nll"rv 1~11 (.:J o int. 

Exhibit 24) MaD prohned by th'" R"'''flQno '' n ~ . PIliuqraph 6 

"tat"'''1 

"tth~ R~~pond"ntJ ~il1 ~9r'~ to p~y (th~ Cl~i~~nll ~n 
oY.rrl~ln9 ror.lty of U.'1 . Ol5 p~r borr"l •. . oC oil 
pra~uo~d by I hIt ~~~pond.nt) fron th~ r~CftOut Ar "'" ~ 

Tht. lanqu"9 ~ tora~~~" quita c1o"~ly th" 1'"9U~IJ" oC 

par~9r~ph , oC th" 1'71 rOA It •• le, ~" do-~ thn Innqu~9~ of 

paragraph 1 or both tho l~ltar oC Int 'mt ftnd th., e.9r""II~nt 

It-.1C. tI"\ nha conntdar tt .1Qnl(lc t'l nt thbt lh., Ull roll. 

- 10-

• 
t. <govelr..d ~ Ta,..loa lev. e •• riIl9 10 _104 that thill 1 ... v ... 

r •• Uhr to th ... Rupondant'_ lawyer •• but thftt the cl"l •• nt. 

had no oOMection with Taxa". 'I. con.ldar th"t, on ttl • 

bahnDe at probabllltla.. (b.in~ the I'ehvant bueden of 

prootl. the prllpond"ranoa at the avldftnclt ju.t1th.. the 

oonalualon tbet 1911 fOA v •• prepared and prof.~r.d by thlt 

R •• pondant . Aooor410;IY,!1 thara war. to b. any akblqultr 

(wa ~old that thar. vaft , 021) 

aablqulty aq.in~t th. R •• pon4ftnt. 

w. would cen_tru. tbat 

Durln9 th~ arbitration a qr •• t d~l of tt~., ~nA npnnt on ~'!I 

qu.ation at wh~th.r th~ 1,89 T~C VII" • ~r"nnw.l or 

"xt.n~ion- of tb~ 1"1 TAC ar • -nov" TAC. In tho 11qht at 

our int.rpr fltatlon oC th .. 1111 tOol It 1,. not neoa,,""ry Cor 

u. to dete{llline lhh i,,"u •• H.v.rth'1~rfl, vn co",lldilllr it 

~Pfroprlal~ to rn~i~M it brl.Cly . 

T~.r. Len ru.~=ou~ conCltgti~9 in~10.tton", both within and 

out.l~. th. 1'" TAC it""U. It 1e alnu tha.t thD word 

"")Cta,,don" ",. 1.. ",,4 lib"lral1y and 100nl, l y in Indon •• i" ),y 

oUlchh oC Portan.ina, tha coY.rn."nt, tb~ UI t:mbu"y i" 

Jakarta an~ ror~19n ~unt.rllootor. ftl1ko. l'ludly, th'" 

.>Cpr.a.ton. wnew _Qr ••• nnt - or "ne~ contrnot. - .pp~&r tro. 

the to tl.'.!, r,rtlouhr l y, tn Ua latnr ,.tf\9~n wh"" th'" 

""'.pondant booano _",.ra ot the poultion tho cl"llunt ~o." 

Uk_ly to tak_ - CollowinlJ whloh • ddib'"r"tn polioy of 
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d •• crlblnq th_ "fTln9, •• nta Cor oontlnlutlon •• • "nav· 

• qr •••• nt · w •• t.pl •• antad by· th_ R •• pondlnt. 

tn the ebb and floW of th_ n.~atl.tlon. batw •• n th_ 

R"pandant and Part.alna bfttwe~n March I'" and Octo~r 1'" 
(which 1n tlct atarted by th_ R"pondlnt thtnklh9 about an 

.xt.nalon of th_ 1"1 T~C •• of ttlA, 10.' ~~ y •• r. bafor. 

tt Val due to ,,'ph_) the qu .. tlon ot vh_thaf: Dr not any 

continuation Ihoul~ take the tara at • pse or TAC chan914 .t 

1 .... t twice. The eoa-tlrolql terAS aha chlln9cd durlnq th ... 

couz,a of th~ nnqotlatlon", 1h~ to~a ultl . ately ~~re~d to 

and eont.ln~~ 1n tho 1,'9 TAC w"rn •• tnr1ally ' ditferont Cro~ 

thoaa oontain"'ld 1n th"l lUI TAC. io." t.fllral'l ",.,ra .01''' 

tavourabl. to tb. 'h .. ~pond<'lnt. oth.r" 1.011 tavourable. 

Th .. ra wa" aha e e19nAture bonun . lIoMIt,h",l.,.". the .ftl'l.'" 

Gonu"otor Wll" to Mcplo1t t.hf.'l "CHII\ arlin" und"'r 0 broadly 

a1.11ar oontractual .truct.urn and w. cone Iud", thot 1n 

aub.t .. nl: .. (both •• " "utter at 1.'1. wh .. th"r TeX08 it" or 

Indon ... lao 11\\1, an~ a •• • "tt"r at pura co .... on .. ~n"., - !S 

l!!!! !2! ~ purpo" •• oC ~ !!l! !E! - th_ 19'9 7AC .u~t 

ba conaldflr6d a •• "' rane"'al" or "axtonelon" of the 1161 TAC. 

Th h hava,.. tlnolly . the Ilrgu"Dnta rflllllting to Clduohry 

dutl-a, "'UU10l\t. 9000 fa1th and talr dao11n9" ' "9004 raith", 

and conatr\.lcqv" t.rUlt.. lIavlnq oonnid'lfl'lCl the t".ti~ORY at 

the TaKa. l~\f ~ xpftrt . "fill doubt that we wou14 hav" Cound thAt 

any ralevant dutl .... _xlpl.d und"r tlllll"" theorl_". Dut 1J1vo n 

-12-

• 
\.he oonolu.lon "I hitoVI rallQha4 on the 1171 rOA the anUr_ 

ar •• 1_ .oot, and ve do not hftvI to .aka any d.t.r.lnatLon • 

The Chbant .dnnca4 a claia tor tntna.t. but. nlUhe:r 

rClny •• cb,.III:\d tbh t~plc cOJllprc.han.1vd)' 1n it. bri.re. 

At no ti •• during the arbitratlon did the ~ •• pond.nt .ubait 

that ~h. Tribunal lack. paver to .. ke an award in r •• peot or 

lntar •• tl nor did the Ra.pond-nt put forward anv .ub.tantlva 

arvu-ent that tho rat., of lntar""t 01.i ... d ".1'. 
1nallproprhte (or contrary to tba lawl ot aither Te ... 0[' 

Ha" York). "a coneUarad it to b ••• nU,..tly " juat and 

"qu1tabh lO (to UOII the p4"lIcl". ",ord. ot ArUoh U of thn 

AAA'. Co .. ~rclal Arb1tration Aul~.) that tho ela1 •• nt "houl~ 

ba oo~p.n •• t.~ for not having had po ••••• lon of the .onay to 

tthlch it v •• JUIlUy antlU_d at th. prop.r t1.,. . A l1li to 

pra-awud 1ntoro"t, ". conllldror",4 1t approprhtllto to Q",ud 

al.pla lntDreat on ,,11 out"tandinw roy.ltl.. at th. 

aU tutory pr" - judqcnnt rata oC tit appllcable in Texu LaW. 

Ilci,,,avu·. wa conddnred 1t appropr lata that th'" poat-award 

rata ahould ba " . H. datarwlnDd that po~t-.ward intar •• t 

abo\lld ll .. F"y .. blflll on ill "lUll" D",ord_el. .,hlah thar"Cora 

inoluda .. thn pr'V'o'f1ud lnt"''"''''t c .. plt.ll" ... d "n fit. t.h" dftt_ 

ot the a",,,cJ al1J tlu·. a",uunh payalJh to thtl Clal •• nt by tbflll 

A •• pondent ln r."p~ct of th .. cont" at to. "rbltratlon. 

In aUlIlIlry. tho Clfthant IIUOOflllf'ldl'l v1rtuft11y ln Cull. Thn 

A",ard dlr.a t n thB An .. pond"nt to pay to t:hf\ Clat."nt t..h" 
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• 
• \lht.llJ!,d'"9' roy_Uhl dl.l. ""noa 11 Ootober' lU. . tow_titer 

with prl-I"Ir-4 1nter •• t .t tn •• t.tutory rata .pplloabll in 

rd .. , n,. A)fud aho diuah papinI: of future royaltl .. 

Yhilat th. un TAO lubd.tl , All roydtha Ira to b. 

aocounted tor and e~loul.te4 1n 10001['41nOI with tha practl 0 1 

an4 procedura prlvioully adopted ul\der- pn'I9upb • 01 t,b. 

un roA . n.. AVlnt t'Urthlr dlract. that th. ooat. of tn. 

arbitration ll .. U ahUl tHI born. by th_ .... pond~t (v1t.h 

•• ch party to bear It, awn oOlta of praparln, Ind pr"'"1:1n9 

ita ca .. " and that .hph inter .. " at " Ihall b. p a U 011 

all au.. IN.rda~ fro. th~ datn of the Avard until tb_ dat_ 

oC p'Y1IIent.. 

WhAt va havft not b~.n wlll1nq to do , tor the r.a~on ••• t out 

abovl , h t.o eJl[le.nd the eoop .. of tha Dec lll r atory RaU.t to 

DOVlr renawal, axtfm~lonn. "~"n".nt. r. or rnph o~ • • nt. a! t h" 

lilt TAC. Lo91ce11y lt .pp •• r. to f ollow fron our 

oonatruotlon of thl 1911 rOA that ::.he royalty c nlltlnu ... to 

b. ~ .. yabl. 110 1009 '" thl """pondent (or . Lt. aucca •• orlll and 

... 1gn. - IH!fI 1111 ro~ p.roqrapb III UDal" In U,. raraout 

~.. •• contrll c tor . But Wfl Ira r.luct~nt to .veld 

deo laratory ullnf 'Whlch ... oul~ apply to hctuAl aitultlon", 

t.b.t Vl o.nnot Counu It thl tina 9t Du k1n9 the A'iartl . It 

.n~ whan t.h", point arift"'. t he p.rtl .. will know ho", va 

ll'lhrpnhd tha Ull rOA . Our 1ntupr.tation JI"y .vltn ba 

!!! ludicata betva.n th •• (, ~ e ~ y. Pr08"r a. HY ni , 

14 HI 24 1<, (1"'11 . But it thay cennot r."olv. by 

- 14 -

• 
.iT •••• nt any 1 •• 1.11 that • • y arl •• on • nlv .at of raa ta • 

fra.h Ilrbltratlon vl11 ba na.4a4 . 

Our AVlrd VI ••• da by unlnl10uI d.al.1o~ . 

11qntf!d 

............ ... ... .... 
Huli .. , I; " .,taon . ChrhtDpher a L HaU 

T.~ .... ... . 
J Hart.ln K HUnt.r 
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