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an administrative claim with FDIC. The
“no prejudice” language of paragraph
(WS ) draws the distnetion that per-
mits all the provisions of subsection {d)
to function together harmoniously, A
lowsuit filed before the appointment of
FDIC as recerver = therefore subject to
different rules than & lawsait fed after
appointment. A lawsuit filed before the
receivership follows an essendally nor
mial course while the FDIC's cluims pro-
cessing mechanism proceeds simulta-
neously

TT1 FSupp. nt 1168

The plain mesning of lesislation & ean-
clusive, except in thoss rare cases in which
“the Hteral application of a statute will
produce & result demonstrably at oddd eith.
the intenthons of its deafeers.” Chwalsd
States v Rom Pair Emfer. ng, TRNUS
235, 242 109 5.Ce 1096, 101, Wi KE4 2
200 (1989), The puorpose of FIRREA to
expeditiously and fairly dispose’of the bulk
of claims against failed financial institu-
tions, however, @ Besi'served by the contin-
gad adjudicatiof ofN\edits instituted prior o
receivership. | As already discussed, admin-
strative dieallowance of a claim does not
bind the dlnimant and the distnct court
makés. A d¢ moro review of the elim
Thepefore, imposing a potentmlly lengthy
atay, jor exhaustion of sdministrative pro-
tedures in 3 case commenced in Aggust of
Y388 earries a risk of substantal prejudices
to parties other than the RTC. See ol
Mare, 771 F.Sapp. at 1169 (“To resd the
jarmsdiction limit 38 not drawing & distine-
tion between suits filed before and after
the receiverahip would lead to the waste of
considerable legal efforts.”); Callzshan,
768 F E;'uupp. at b4,

lh siamm, Safice Lhere &XINlE 6D [MoONSIEtEn-
oy in the relevant statutory provisions of
FIRREA, the Court is expressly prohibited
from departing from the clear meaning of
the terms Pursuant o Sections
1821dNSHF i) and (EMA), BETC is not end:
tled to & sty pending exhaustion of admin-
istrative proceeding.

Circuit has mot yet iaucd & position On adminss-

——

jursdiction and venue for complaint and

1L
For the foregoing reasons, BTC's Motion
for Stay pending exhavsdon of administrs-
tive proceedings is DENIED.
50 ORDERED

TESORO PETROLEUM
CORPORATION,
PlaintifT,

L
ASAMERA (S0OUTH SUMATRAI
LTI, Defendant.

Civ. A. No. SA81-CA-0937.

Conclumon

United States District Court,
W.D. Texas,
Zan Antonio Diviston.

Jume 17, 1562

Petroleum corporation filed complaimt
to vacate arbitration award and motion to
determine jurisdiction and venue, The Dks-
trict Court, Prado, J.. held that: (1) under
Federal Arbitration Act, only proper feder-
il court in which action to vacate arbitra-
tion award may be filed is court in and for
district wherein award was made; (2)
Southern Distret of New York was proper

{3) acton to vacate arbitral award = Dot
action or proceeding falling under Conven-

ticn on the Hecogmitton and Enforcement
of Fareign Arbitral Awards and. thus, Con-
vention does not provide basis for suft to
vRcate arbitration award

Case di=missed

l. Arbitration =771}

Under Federal Arbitration Act aniy
proper federal court in which acdon to va-
cate arbitration award may be filed &= court

rranve requirements for binited-Stateg:s

n
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m and for distet wherem award was
made. 9 USCA 6% 1 et seq., 1A}

2. Arbitration =771

The Souwtherm Dhstrict of New York.
rather than the Western Dmstrict of Texas,
was proper jusdiction and venue for com-
plaint to wacate arbitration award where
arbitrmmbon procesding took place m Southe
ern Distriet of New York and arbitration
award was entered i Southern District of
New York 8 USCA § 10a)

3. Btatutes =88
[n construing statute, most pETBLEASIVE

evidence of congressional intent 5 wording
of statute.

4. Arbitraiion =T&1)

Actson to vacate artutral avard @ nob
action or proceeding falling under Conven-
tion on the Recognton and Enforcement
af Foreign Arbitral Awards and, thus, Con-
venbion doss not provide bosis for suit W
vacate arhitration award. § USCW
§§ 201 et seq. 203, 204, 207; Con€entson
an the H.l:nrﬂ_'nl'lJnn ard Enl‘-l:lt‘tEEItHI. af
Foreign Arbitrs] Awards, Artsq ot s8g., V,
subd. 1, 9 UECA § 201 aole

Gernld Thomad o Drought, Marting
Drought & Torres, SanAntonio, Tex., Law
rence A, Wales \Firet, Marcus & Fink, Aos
tin, Tex.. for Tesero Petroleum Corp

Pasloimirdw Drummond, John G. Lewis,
Groes, Locke & Hebdon, San Antonio, Tex.,
EoMucNeill Mitehell, Bresd, Abbort & Mag-
gan. Mew York City, for Asamers (South
Sumaira) Lid

PRADO, District Judge,

ORDER
On this date the Court conabdered the
Motion to Determme Junsdictzon and Ven
ue, fHed by Tesorn Petrolenm Corporation
on November 1, 1891,

1. The suipalstion was spproved by the Court on
Ociober 27, 15991

Mmtroduction

This suit stems from an arbitration pro-
ceeding that took place in the Southern
Distriet of New York. The nrbicration
award was entered on September 6 193]
also in the Southern District of New Yorks
On September 3, 1981, Tesoro Petrolsam
Corporation (Tesoro) filed its Complaifit 1o
Vacate an Arhitration Award in this Cotyee
seaking 0 have the srbitraten ‘wward
imward) set aside. On Seprambersls, 1997,
Asamers (South Somaoa) Lid JAsamers)
filed suit in the Southefn Bsthct of New
York, seeking to confirm, the award

in order to corS@reetheir ows and the
Court's resoarges antd o avold inconsistent
procedural rulingsthe parties entered into
8 stpulafien )\ pursuant to which they
agresdyithatthis Court would initlally deter
mige~whether jurisdiction and venue are
prager in the Weatern District of Texas as
oppolidd to the Southern District of New
York

Background

The dispute st the heart of this action
CORCErTS Sertam m‘cn‘:d:ng' rovalty mtep
ests that Asnmera ciaims Tesoro owes to it
pursuant to & contract between Tesoro and
Redeo (Indomnesia) Limited ®, referced o as
the “1871 Farmout Agreement” (Agree
ment). The Agreement provided o parc

1L Arivirafion. Any dispute between

Redeo and Tesoro arising out of this

Agreement shall be settled by arbitration

in Mew York, New York, nccording to

the Commercial Arbitraton Hules of the

American Arbitration Association, then

in effect

It in not d.uput.ﬂi that Azamera propery
invoked the arbitration clause in April of
13990, when it commensed an arbitrabon to
compel Tesoro to pay the dsputed over
riding royeity imtersst The arbitration
award was made on September 6, 189591,
awarding Asamera & 2% overnding royalty
interest for the 20 year life of a 15989
Techmical Assistance Contract,

1. Redoo (Indomesia) Limsted s Askimera’s prede

cessar in imperest. For case ol relerence :Hnited St

Cour will keneeformh refer o both Redeo &
LinmmeTa af ~AREMErE .

Bl .
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Tesoro s seeking to vacate the arbitrs-
tion award in this case. The only issue
before the Court at this juncture is wheth-
ér the Western District of Texas or the
Southern District of New York is the prop-
er forum for GAE 50

Tesoro contends that the ssue s primar-
iy one of venue, and argoes that venue &
proper in Texas m thin case pursuant to
two statotes, the Federnl Arbitratbon Aet
(FAALSUSC § 1 ef seq., and the Conven-
tion on the Recognition and Enforcement
of Foreign Artitral Awsrds (Convention), 9
CEC § 201 #f seg Tesoro argues that
this court has subject matter jurisdiction
ower this case both pursuant to diversity
jursdiction snd federnl question jurisdic-
tson, and that sinee this is the first filed
case it wkes precedence over the later filed
action by Asamers. Tescro also argues
that this Court has personal jurisdiction
gver Asamera under the Texas Long Arm
Statute and the Minimum Contacts Test

Asameran argues that section 10 of the
FAA wests exclusive jurisdiction to yatnte
an arbiration award in the United States
Distriet Court for the discriet inowhich the
award was made; in ths casd the, South:
em Distriet of New York,  Sdaméra also
contands that the Convedtson\does not pro-
vide a legal basis for an attod o vacatle an
prhitration award, | o560, that insufficent
contacts exist bibwien Asamera and this
forum to establish personal jursdiction
over Asamiersl  These msoes, invalving
constructon, o the FAA and the Conwven-
tion, have not been sguarely decided by the
Filth\Cirpait.

1. “Federal Arinirnfion Act
[1] With reapect to vacating arbitration
awards, the FAA provides ns follows
In any of the following easea the United
Segtes court i and for the distriet where-
in the award was made may make an
order vacating the award upon the apph-
cation of any party to the arbitration—
{1} Where the award was procured by
corruption, fraud, or undos means.
(2) Where there was evident partinlity
OF COFTUpLEON 10 the arbitrators, or &
ther of them.

{30 Whare the arbitrators w

e
of misconduct in refusing 1 , Pt

the hearing, upom Sufficien: d
alvown, o in refusing o hegy o

i
pertinent and material to thy .

versy; or of any other Tr'.ul:.ehl.._t;h

which the rights of any Party L:‘.'
been prejudiced. i
{4} Where the arbitratorm
their powers, or so impcrfwm
cuted them that a mutual finy o
definite award upon the subesrs....
submitted was not muade, "
i5) Where an awprd yacated ang 5,
time within which the agreemes; .
quired the pévand % be made hay ,.:r.__
expired the court may, in its diserasy,
direst a r@hl:l.r‘ing' by ithe ‘th‘-'l'hr.nr.

9 U.S.C% 1l

Similarly/secton 9 of the FAA, dealiag
walisctions to confirm and enforce arbi,
fignawards provides:

Uf no eourt is specified in the agresmem

af the parties [to arbiteate], them seei

application [to enter a judgment on e

arbitration award] may be made o the

United Swates cowrt in and for the distrin

within which such award was made.
SUSLC § 9. These two sections are aften
referred to interchangeably as containimg
gimilar jursdiction and venue provisiom
See Emwerch Int'l Erploration, Ine., v Al
fock 4l Co, 656 F.Supp. 1162, 1184, n &
(N D.Tex. 1987,

Two cireurts have ruled on the effect of
sections 8 and 10 of the FAA The Ninth
LCireuit, interpreting these sechions as jurns-
dictional limitations, has held thay jurisdie
tion to conflrm or vacate sn arbitration
pward lies exclusively with the distret
coirt for the distriet whersin the swasd
was made Ser Ceniral Valley Typo
graphical [miom, No. 4§ v MeClatchy
Newspapers, TAZ F.2d 741, Tad (9th Oir
1986k ['mefed Sicfes er rel Checage
Bridge & Iron Co, v, ETS-Hokin Corp,
13T F 24 635 930 (5ch Cir.1968], See alm
Enserch [niT Erploration, M'ne, v Atinek
4l Co., 858 F.Bupp. 1162 (N.D.Tex 1987)

The Second Cirenit, on the other hand,
hias interpreted these sections &8 venue pro=

TE
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vigions and has held that they are parmis-
sive and not mandatory with respect to
whare & Uil to confirm or vacale an award
can be brought Moiiom Picture Labe-
rafory lechmioians Local 780, A TSE
. Melzregor & Werner, fne, B4 F.2d 16
1B-15 {2d Cir.1986k Smiga v. Dean Wilter
Eeynolds, [mc, 788 F.2d 698 (2d Cir, 1985
cerl demied, 475 U.S, 1067, 106 3.Ct. 1381
80 LLEd.2d 607 rek. demied 475 U5, 1151
I 5.Cc 1808, 90 L.Ed.2d 352 (1986)

The Fifth Circuit has not directly ad-
dressed thia maus. In t'.'lr.u af "n.'u]pf;a P
Prepakt Conerete Co, 490 F24 182 (5th
Cir.}, cert. demiad. 419 U5 843, 85 5,01 76,
42 LE42d T1 (1974}, the court held that
under 8 U.3.C. § 9 the proper place for a
st to confirm an arbitration award was in
the district where the pward had been
made, [, &t 184 However, this decision
appears to have boen influenced not only
by “section 5's command. " but alse by prin-
ciples of comity, judicial restraint, and
waiver. [d Therefore, this Court doas
not interpret Prepakd as deciding the fngde
in this case

In another, more recent Fifth “SSifvuit
case the court stated:

[Wle are not reluctant to hold that [sec-
Esiidi '.-I'] doed not eftablish an exclusive
forum for suitscupdn MAirbitral awards,
Hather, the sefton.Beys only that & party
may apply\to the federal court in the
district Wwiees tfe award was entered tw
seak itianforcement. This language
doed et prevent the court in the South-
dpninDistrict of Texas, which stayed the
sppellants’ action pending California ar-
bitration, from recpening that sction af
tef arbitration i3 concluded As one
court aptly pomted out to coneiude oth
erwise would seriously sonfliet with § 3
of the Arbitraton Act which authorizes
stays of ltyation, because a “stay” or-
der entered in & forum other than that
where arbitrathon would oceur eould only
lead to witimate dismeasal Litation
omitted.)

3. The arbicration agreement a8 ssse n Pardy
specified Califormia as the place where 15 arts

Purdy ©. Moner fmt1 Lid 867 F.2d 1521,
1523 (5th Cir.), cert demied. 493 U5, BG3,
110 S.Cr 180, 107 LLEd2d 136 (1885
While this language sppesrs to support
an Inlerpretanon that the forom provisions
of the FAA pre permizsive, the fast is that
thiz part of the opinion 8 dicta. In Purdp
the suit was onginally filed in state distrfet
court and waa subsequently remowed %o
federal court where a motion to mm;lei
arbrtrabbon was filed! No arbrtraten had
LR ] ;.'-:ELII:"E and no award bhad bees made,
Thua, the coart in Purdy/seamE~to be fol-
lvwing the rule set forth W several cases
that if & court is @ripieally seized with
Jqursdiction of a pfee‘and Bsoes an order
compelling arbitragionsthat court's jurisdie-
don continues wath 'respect to subseguent
motions o eaftrm or vacats the award
Ser Smupe. THE F.2d st T06; NIT Meiols
Bervices \Wae & JOM Silesl I'“'r.lr'p.. ald
ESupp..dfd (N.D.IIL1981). Therefors, this
Coury also finds that Purdy does not pro-
vidd controlling precedent on the issue of
whether this suit to vacate an arbitraton
award made in the Sogthern Distret of
New York can be properly maintained in
this district.
1 The Court finds that the most thorough
analvaas of thin msoe 8 set forth in En-
serch Int'l Ecsploration, I'nc, & Attock O4l
Co, 668 FSopp 1182 (N.D.Tex.1987)
While Enserch = not controliing authority,
thin Caigrt igrees with both the analyss
and the conelasion of the eourt in that =ass

{2.3] As the court in Enserch observed,
in construing & Statute, the most per
suasive evidence of congressional intent &
the wording of the stvtute. Sterra Club v
Trarm, 557 F2d4 485 489 (5th Cezr 197T)
The language st issue in this case is as
follows:

[n any of the following cases the United

States court in and for the district where-

in the award was made moy make an

order vacatng the award ... (Emphasis
added. |
AUELC § 1Ma) A straight-forward read-

g of thia provision reveals that the per-

iration was fo take place.

403 -
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Cits i ™ F Sarpp. &0 WD Teaw. 95

This hnguage does not appesr o thia
Court to suthorze & suit to be mitiated for
the purpose of vaeating an arbitral award,
bt instead sots forth the specific, Hmited
circumsiances in which. in & suit to enforee
an award, a court may decline v do =0
Becanse the Court doesa not find that o suit
to vacate an arbitred award = expresaly
wsllowed under the Convention, £ must now
determine whether such & suit kas been
aathorized by common law.

In support of its argument that the Con-
venkion provides a basis for & suit to vacats
an artitration sward, Tesoro cites the case
of Marthrop Corporafion i Triod Finan-
cial Estoblishment, 583 FSopp. 928
(G0 Ca. 1984), rer'd om other grounds, 511
F.2d L3866 {3th Cir.), ceri demted 484 UUS
814, 108 5.0t 261, 88 L.Ed2d 719 {19ET)
However, while & motion to vacate was
filed in the Morthrop case, it |8 not clear
whether this motion initiated the action, or
whether the motion was filed under the
Comvention or the FAA* Therefors, MNor
throp does not provide suthonty for Tesg
ro's contention.

This Court, hke Asamera, has bEech\ih-
ible to locate any case in which & party
initisted on action under the Convenbon to
vacate or set aside an arbigalaward, The
cloaest cane that this Soovt was able to
locate s Joamaica Copfmadi¥y Trading Co
Lid v Connell Bier"@ Sugar Co., Ine,
1991 WL 126620E.DN. Y. 18461). In that
case, an arbittatiofaward was entered on
Jume 26, 138 Approxmately five monthe
later, thesJumaiea Commodity Trading
Company filed an nppleation to confirm the
awarthonder the FAA, In response, Con-
fell Rice & Sugar Company filed & moton
tg Wacate under the Convention, The issue
before the court was whether the moton
vncate was anbmmely, since wnder the FAL
el 5 motion must be fled within thres
monthe after the awerd w filed or deliv-
ered. See 3 USLC § 12 The court in
Jomaica held that the moton W vacate
was not untimely because it was filed pur-
suant to the Convendon and the Conven-
ton does mot expressly limit the time in
which & party mLy move o Vacite or re

8 Boih stabubes wore discussed ard saplied ia

mand an arbitration award. The eourt ob-
sprved that

Ulnder the Convention & party has three
vears w move w confirm the award
[ therefore] A party may raise ope of
the H'ruum:lu. -:url: forth 1o the '::'-l:II'|1.'I"T|.|;||:|r'|i
for vacating an award at any time during
the three-vear period in oppomiion tda
motion to econfirm." (Emphasis added),
fd, st 3. Thus, the ecourt haldChhed o
motion Lo vacate under the Cogvention was
proper, when filed in reaponseto & motion
to confirm. Jfd

The holding in thiz case, although closer
to the argument Peaden makes than MNor
throp, also does hotgo far enough to serve
as acthority, for, the proposition that the
Convention ‘ngthorizes & suits to vacate an
arbitral awirde Absent stronger authors-
ty, afd in Hght of the Convention's owver-
rEInE\prpose o encournge the recogmi-
ton amd enforcement of arbitration agree
mentn i mbermabonnl  commeres,  this
Coart simply canmot hold that the Conven-
tion authorizes & surt to vacate, hke the one
gt jamage in thia case

Conelurion
Becanse this Coort hkas foond that this
sult may not oroperly be entertaimed by
this Court under either the FAA or the
Convention, the suit shall be dismissed pur-

suant to Fed R.Civ.P. 12(bi1) and 28 U'.5.C.
§ 1408(),

Acecordingly, it ia hereby QRDERET) that
this esse = DISMISSED pursuant to Fed.
E.Civ.P. 126M1) and 8 USC g 14064a),

thai case. Nerthrop 531 FSupp. at ¥4-0&

.
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COMEET AL ARBITRATION THINIMAL
[ORITEY L [ TERRTGAT] R A o e AN == &

in tho Fatter of an areibtrablen\bstesen ¥

Iy 4. Aartin B, Fucter, & Bireby sffhes opon &y oul o0 Areltraios Bt |
a8 5 D lotdenl déncriced In Gnd whg seaduted Lhin Isicrossst, snich 1§
Ay Baged

o= _ Cli Imank i
' ‘?-:-i'_""—-'-"'- RN ‘: hwl fom, “agafinhL- £
I 1L T e mANe T = ‘ '

Traons PERROLELI conPoRAT Lo, ]

ABAFILRA [ SOUTH SuATIUG mA.,; Camm Ha. 13 T 159 oDIONRQ

W EAYN DM 'SNOLYDMEND ASTYSN tos,

I o8 lleia W, K., walian, do hereki EMFlrm upss &5 LR &8 AFBlLean.q That Baspundanl , I
I aw fhe Uacleilde b gescriben In and ohé eoecwted DhAL DRARrulent, =0ih
(31 11 By Eenrd, ™
] O P I e L L Sy (T R B T LT I =
ka
i L - [TIEHETEE =

Fynpary 9 ArbiSyakegy” Bcesons

The "Gujide o Commegelel Arblbirsiops™ publlished b7 h=s
Emedigan AvBilratlon ARdsoclatiom [ihE “ALA®] (et peg= 7'1,

soangly disoneregen srbltrstors fros ssplainlpg the puas =

1H40d34d NOILVHLIgHV
TVYNOILVNYHILNI

Tor thair decisloms, o Ffroa srlitlng as “epiploR™ om - ha
eoi ko af  Ehe | odEe. Wouswar, Artlcis 7 af Ehe AR Tr
"Bupipismantary  Frposdures  for iagsrnatlomal | Comsscc)od

Artilvraiion® wiated an foliowsi=

*Farvies in intarnabjonsl ceies ofLan anpeck
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irbitfatora Lo pEevids & wrlilsn splelen ssplainlng tRn
rrasnmn for thlfr awmed. Tre LAs wlii]l make
arrapganasls for such an spinion In copmu]iatlon wiCh
Lhe pacties and RS SEDLTFELOES."

Im this capn Lha Claleenl, DEfeugh ILd aLLGCREys, repeact=d
eheat khe Trlbsnal skould givae belsf resssns  For  lia
decle o, Tha Easpondspt, throwgh It stkiormeys; sbabod
chat L had no objsctien. Accordingiy, slfter copmullation
wilkF Uha ARA'S cese sdsinlstrstor, we sgresd Lo provlids &
rimmary of cur reabops We emphaslss Uhat this ducusant i
By hiz mAmhS 1o b Likes 8 & full wriktinn aplnles @R 10
cawa) nec dous (L ek sul owe wiews o= sl =i Eha Sdass

on sl wf the poinls gFelssd &€ Th: Wuerkng eed fn °

RS T T It simply svsiss, in oesssry Eoem, 0L

raEntial saliee-nge that led o mer drcimian an Lhs S840

Lhid difgpuin

Vit (e Eng i Lhils desnmeani ue saks po stiemspt bo sSei =
All ths sfelnvspl (@Gie, & pereenehl fecord of the s¥lden
an whlch @i degisien e baped haw basn crasbeEd In L)

warioun walissey of sshibics snd In Che Tull LEaReerlp 4

ibhm Unslimony given st the Esariege §n Fes Tork =i

skagied @n R Apell PR9A.

oy da w8 peind erpllcltly to The mussroun adlbmelRlss ol

dibrlng &R covrse of the procesdlings [(arcandST0 cdsss op®

Legihnagk pailaremons wars put befare ae) |It]|:i-qh w8 hav 1

fmck pevlewed many of GLhes In ordef & SdGBFLELS N

ralavant principles af Taxas spd Indoneslan Lew,

va piem da net suplein the ssries of ssslffmenis amier whloh

{aj thae relavank Bncce Soapany DeCREs ARREaTS, and

[bi Tesars Inbeodueed varlous afsoolsbed cospaniles lito Lhs
hisbory of avascs,

Ho polnt of substamce tucse en Ehles aspest. For @this coseon

wi Eafar alegly o "cQal€&sis®™ sl "Rospondent® Lheesisjoeul.

The cass Lernss, oD whe Iscerpretatlion of Bha Foonac
hgrerment of( §7 Barch 1971 {(tha =1%71 FOA®]). Tha ciritical

lanuim Inl vhnghnr o nab Lhe (9P FOA Ie Gn ba Qpbeig e cvod

fecomrdlig Tie Tones leaw, by whilch 1§ in sspicssly con % ued
gofil ) gowernail ) ses  parsgraph 13) ac  senfercimg  an thae
Blilsant Lha right Lo pecalve Lhe 11 overciding veyali’y ithe

*foyalty™) provided [or In pesrsgraph & beyond 1% th:jpabear
L8, bolmg .he deta on whicm the 30 yasp tare rediers o) ba
I SsiLiohd 10 af Lthe Technledal Reslziamncne AgEsesci 14

1% Oetobar 1948 (Ahe "L1F&N TAC®] snded.

Mg provielssn Cfar LUha payEsnt ol Else  FRFAIEY  Afsacar Im

PArusgrErh & of the «%701 FoAs

|th= Bsspamisnt] rkell =sy . wn overecld o
E""!i""'-r' ufl fwo per cant {20) of the valus of k1 (i)
orade oll® W, . produced, ssved snd sarknbsd Jrom the
Farmout hrass ... snd Qi) "Prtursl. Gas® peesdur i,
wiiend and mATketed feos Uhg [apmout aress ..."

1H0d3d NOILVvHLIgHYV
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[amphasls sddad)

This wording Is sstrassly wids, It dess nobt sspressly Qlait
ths royslty to ofl and geps produced [etc) by the Ranpandent
but im ouwr viesw Linls sust ba leplled; In srder Lo make
comaarcial senme of the provlalon) apnd we 88 [inl. o
mars ispertantly, doss pavagraph & coptsln any limltaklom an
te bime, or vefarance to any ovenk or clreusdicancan which
waiildl brioger the cessaklom of the Clalsamt*s right to

gacalive the roysliy.

Purthar, it le common grosnd Lhst the 1570 FOb containe no
other provislons which des]l aszprossly with Bbe Bwi&azlen
Hor doas lt concaim m “renewal or astansion® clhaiemng gf 1Y

madd, ik i 1lkaly that thers would have Peon pe eocod foe an

AlBILEAL bon.

It iw neconsary, thearefors, Cor us to Ipgavpesk the L9771 0N
I the context of lts silempss opn Lhe guustlan ol '|'=‘Tﬁ{tli_\_|

toth In paragraph & and &lseshers,

liv Towdm law, as ln many cbther comsis Lad ]KIHI“F'--’VHNH Lhu
prinuipal ruiew of construction of mqll“'ﬂl la Lhat the
court will glve sffect to Lhe 1.nltnﬂ.!.:ﬂ_§z.ﬁ;? tha porcles &L
tha Lims of smparing lato the cur{'ﬁ\é\_.‘"' That Inksmilon La
in pripcipis o be sscerisimed ﬁ:h.knl-tdllq the langueage of

tha conlrast Lteali. Hordm |r:Iv‘.lLi|fIlr|h will b sccordsd

~

4
Elendr  sopililmag y Enallnh Deamejusge  ivasim s “'.‘H.fig: ne = R
provwided af say spacial Lechalcal Hl.rlll'o-*;fgl-hJ_-vE“llqn arid
~
Thi dﬂ:ndl. Wilh e

adaminod in its enkirety, wIithir Its "lﬂi‘ﬁf' corners®. Oaly

CETE TN i tiem  pelsvenl omibeEst.

in Use svant of ssblquity will exttammsus svidence, wuch sa

the oral testisony of witnssssd, bs sdaibted.

Tha provisles af the IFTNFOA  wlilich engaged Cha sttentlon of
the partieon spd the’ Trihwenal sest peosipsntily in khe contant

of durstlion ie ocopcslpdd In peragraph 1i=

m.'ﬁz Coptgact Hlghts

EWM fa [ihe Claimant] thes ovarciding royaley

us ad ln pacsgraph & balew, [Che Clalmank] hot 3By
Erfnaderd, uohvays and asslgan 1o [tha Pespond=nl | iks
gptirs intarsscts in ths Copkye inscfar a® Th+
Contract ralates Eo apd sifecks ... [Enz Farsowi
Armam )™

fmgelia bw @il |

Ths Noppord<ibs srgued chat Lhe =0fect af this provicisn vas
ton asslygn to bt the gplgkkd in the 1968 TAG; Phei LT[
velavent pight (e Lt polates Eo serr:len) la & Blecd porled
ef d0 ygars shdlng e 15 OoLobar Q%66 and, on Cha Yne
jjrester solale® pripglple sasn in Tosas lev primacily in the
eshtawt af mineral lasses, the Claimant's snbitl-w~nc Lo
rateive the creserved royality could mok sucelve Eeyond e

Lurn of Lhe ssslgued rlights.

- -
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W Studisd with intersst the written and oral beastimamy of
the Tesas lav awparts pressntsd by the Bsspordent, Ha do
nat doubt that tha fores of thelr svidsncs B8 far am |t
rulatps to Tesss wmineral lssss=n, Buk In our wview Lhe

Aegpondent's srgussnt s fskslly flswsd In Etvn respects.

Firsk, wa do nok conaldor (ard this vas sifectlvaly concsdsd
by Professcr Lowe Qn hls testimeny) that the sathocriti=e on
Texas Eineral lsasmsa, which deal wikth property tights, sre
precisely analegeus bLe ths sltustlon wse have to oaenlder.
Wy da nol eee ANy TEAEDH

Im primelpla why & oyslby

abligstion =hou.d Bot aecvlve Beyond 8 Elwes oo af
menigned contractusl rights, aml w= are nol parEwsisd Lhat
any of ths miny ocsses ocited poovide piibharity (67 Ehe
Eappomsdenl s contentlon In the preennt crma. Ih owe ¢ lew,
in tha concast of sn assigeesnt of coRtraclual righnis, the
pariles are fres bto sqgres om whalever they ilks:  Thern ars
no relavant isplied vsyme, o roleavant peosasptlons It ie
puraly & gu=stien af Intecpreting ths coptiact asooddiag e

Ehe rules of constrootion of Texos copbrsch |aw,

Becondly, and perhaps more slgniflcant, »= do @Fedocnslder
Ehat Ehs phrass smphaslesd (p Uhe -'l'l'.q'l'la_t_ Reom, parsgrsph 1
of the 1971 FoOR guoted above ®... Ltz antlro Inkereais iF ths
ContTAct o™ mhoold b censbrued RpSgeobrlotisaly an Eo

mesn  “rightn®, in his tesgisoey [Trenscript.

Profensor Love hesibated sapd sadd\thokt this was B "¥ecy Bard

ST

gu=stlmn®, Hn comoluds Theat, In ILlis nrl(lnléﬁ Enalish
languigs maanlng, the phrassa "shbklEa ll!h!?!nil im ths

Contract® Insludas the Sppopignlty rﬁﬁ\t‘g Ehak It war
cifgeded Ly the Clslsant's ITndomaslan\lae skpartd that It

was nat an snforossbie [lght usges Bndonselsn 1aw] for the
Clalmant ko obtein & (renewel
#sation NIL.9 of the 1¥4 '.H_F-'r- In okher woride, we sonclisde
that papsgesph 1 8% bhe DRI FOA semigned Bo the Raspondsnk

ar astapslon undar

somsthing mora [hev@vsebintenglbie) than weraly s flwsd 30
yoar tarm te gdparfta ln tha Faresut Aress &= Fartanimn®e
contractor,o b\ fallevs thak the royaity meed not ba 1inlted
tm khn 3@ yRer term sysy Lf (eenbracy o sur vlew] Lhe Tna

qrasihe weRpLa® pelralpls spplles.

Fuill looking "within ths four cecp=ra® of th~ 1970 FoR, =5
wars rafnrred to parsgrephs 7T and 6. Buk == fouRd then te
by of ne sonintemos An the eoptext of d-cwrminled  Lbhe
grltlenl fanius of Whathse of Kot thy ropalty =urvived beyond
1% Oobslsr 1908, e Esntlen osly that w= do nat =*eo-ob
Hr Erint's vj=v af the sffect of paregraph 7 &f ths I*71

e,

Wa &ga Lhun abln to determins the celtloal lseus bate=Tm Lhe
prastlas by conrbrulng the 1971 FOA scosrdleo to LEn Rress,
withisn its Cour oornscw. We popoluds thak, serslning the

1971 FCA sr a whals, the wide provislenn goweenlea Lhe

140d34d NOILvHLIgdV
TVNOILVNHILNI
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paymant &f the reyslty In pecageaph @ are mot ssbjsat Lo apy

Ilmitatiog a= L& RLlEdE.

Nsuvavar, we do ool ssoluds the posslblliey that saveses might
cocur bn tha futers, shaibsr on swpltetion of Lks Teshnlcal
hsalstancs Ayresmant datsd 13 Hegoh LE0R (kks =1900 TAC®) o
atharwias, urdar which tha Raspandent might contipus as
Pertamina’s cantracter In  the Fermsuk Aeeas Bk s
oiccapstanssa In which Ehs reyelby weuld cases Lo ba
puyabla. A tobsl netiessdlsabien sr esprepclAtlen of Ehe
1989 TR rights snd tha substituclon of soms whelly no«
bBamls Fop bhn Naspapdsnt to reasis In Lhs Farmouk  Roeas
would provids & grephlec szrapls, This ln whiy we Rky=s
formiistrd th- Deslacetory Rellaf I tha Eeres ln @hick QR
appaare Lln Lha bwaed. It will ba for ssother Eelbansl to
daterminn the posltien batween tha pariies, B0 mesvenary, Im

the iignt of changed clrcusatsnces,

sinoa we do nos considsr ihe BT FOA to Ba esblqaoan @, "*i:'*
oritioal @rsus (& |6 pot pecesmary (end Ipd-rd 150 wSuld o
jmproparf f[or ws te pleas =py wslght omn they ﬁ[!pjluu-
patrannoun evidencs Lhet wes pleced bafors WUW; mnd i len
poguplesd & grest deal &f Lima &b Ela wnarivg |l:l'-ll1'"=!-. for
the sske of complatanass wa think (approfrists ta roviss
brinfly thees aspacts of the syideiedesy mstrrial which @n
esbren=oun Eo the L1971 Fon Duesbi.

Firek, va lookad at tha *Stanvec® Farmang/Ejrramant, sntarsd
Inta by $he Clatmsnt shastly begord the) 1§70 ron. Thla vae
relisd upom by the REsspendsnk Lo i-lﬁlll that & renesal oF
aNtenaion olssss was l.'llnj.;]:‘i;ﬂi palttad from Eha LE71
rok. Huwswer, ths Btanyad Cargsut Agressant hae an satiraly
diffarent strusiura/ and\ wep munlfestly wrilten by @&
difEsrant junmd. Wa Pind It te ba of Ao enalstemos in
gonstrulng e’ inteptions of thess wha negetlated or snteped

inte the 1508 FoAd

PropRdly, vn nuasined tha later tramnacktions onmerening the
Togekofl Ipland propesciiss, Both partise placsd rallans= an
thY derunents |Breught ints aslslsme= beke-=s 1080 and IBNT)
ralating te the rellnguishssnt sf part of th= 1968 TAS arra
and Eha meocslsted convirslen, «lth an ssbrn-lon, te s FRC
in respact of tha ®cerved ouwc® Tavaksm Iabend prapsrtlens
which wege Aubasguantly Farmsd oub to Phillips. &k [lecu
slght, thn rositel Ln tes agream-nk- of 1 Tebruscy BPE3

fdelnt ExklBAE J3] whloh stabesd

Swharasn L, . inn Eerpondent | hen Basm burdsssd ...
wikh nan overciding royalty payabls by |Lhs Banpondant
ftee ths Lifs af Ln= FEC er any =mapde-mk or astsnalon
th=praf®
[Empliarls sddad)
appeaes o ba slgniflcadt. But Lt ls sieply & esslisl, nek
an AEssubive provielesn, eo Lt ia morely & atatrpant ol
pucported feovy it was preparsd [on tha Glalmant's alds) smd

raviesnd jen ths Reppgniisnt’'s nlde] by prople whko BRd RaL

Il
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Eanm prasankt more thas 10 fears sarllse whn tha 1911 FOR
waR nagetiated) end wve do pot copsilder thet whateyer Chesa
people khought [or, pocheps, fallsd sven to aonaldar] In
WY s of wsny eesiatencs to ws  ln  asosriednling  Ehe
intamtions of ths parties in 1971, it la trus, of courss,
that tha ®*Tegakan [elend® dosassnts did sssnd Cha L1§TL FOA;
Ut nat - &8 we find = In smy respect that Ie matsrlial te

tha lssuss thet arliss in this srbltratlen.

Thilediy, w= reviewsd tha spplioation of Ethe CONCER
prafecentrs principle, pefércad to Bricfly by tha Cinilmant
im Its Parc-Boariog R ply Herspandem. 18 i~ pobt surpalalng
thnt, almork exnokly 30 yesgw BftaT Lh =xngukleon af thn
P71 POd, the salm particlpanks were not svallakly ta glen
tant lmany . It is mot satirely clear whe pegotlsb=d ths
trapseotisn &n sEeh slda, & whe desfied of Lhe 1870 PR
Aosmvar, the lattar of Intent datsd 18 Jrmiany 1870 (Joint
Eshible 34} win peaferred by Ehe Hs~pond“ni. Farsgreph &

atabmaj

®jthes Rsmpondsnk) will II[.ll ke pay [Lth= 1'-'1"'!'"1'«] &
avareidlng ru-[:ll-:r ef Uaji.03% par barr=l ... af odl
producsd by [bha Bespendent] Prem the Farmost Rg ~ER

This languege forsrsss  guits olosalye ths “lanpingn  of
parngeaph & of Eha 1970 FoR Dkaslf, =9 Badw Lhe Lenquegs of
paragrapn 1 of both tha Ietter of lgfhqp and thy sgresmsnt

lemalf., #a sles connidas it algnlficent Ethat tha 1971 Ok

J.Inl

is goveyrsd by Teswss low. Bsarlog in sied chee Lhl®E law was
femllilar Lo the pespesdant's lsvpars, bubk tRet\Chs Claisank
had ne connasntlon with Texas, we consledss’ that, =n khs
balsnss of prebabliitlss (being ddes eslevenkt Eucden ol
proaf), ths prependacance of Fha \awldanos justlfies itha
pondlaslen Ehat 1§71 FOR wvas pespered and profspred by The
Paspandent. Aocordinglyqs |f ‘Ghers wees to bs any anbigulty
(em hold that thers WEw-opat| wa would censErus that

smhlgulty agulmat thes Respond=nt.

purimg the easblfeavion & graat dasl of tliEs ¥a8 pp=nk on BRS
guantlon’ of), Whethss the 1§88 TAE wasn & “renswvel e
AitafRlon®=Af ths 1968 TAC or & "naw® TAC. ©n tha llght ot
olr baterpratstion of thes 1971 POA Lt la nat necsasary for
ue te detarmims ihie Lmpsus, Esverthaless, wn consldes LR

epproprlals &a raviase Ik Brlsfiy.

Thars wra rumasoue gonflicting ledloatiens, Both within smd
sutslids the L1780 TAZ lecmnll. it is olaar that tha ward
"aptarnlon® wis unad Liberally apd losaaly in Indonssis by
efficlals of Pertamins, khe Covernmsmi, thn US Esbessy L6
Jakarts  mmd  forslgn  runtrsotors  allke. Bgually; th=
sxprasalons "nead agrasssnl® of "Res contrect® Eppear from
kims to tlws, pertloulacly in bhs lskar sErges wham Ltha
Raspomdent boosms avers of the peslbles ths Clalmanz wes

iiksly ®a taks - following whish » d«llbsrags palley of
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dascribing ths arrsngessnts for sentinestion s & “Ree®

igrassant was lmplessntsd by Lhe Kespordent,

in tha ambh end flew of ths negatlstiens betwsen Lha
Respopdant snd Pertssins betwesn Herch 1806 snd Dotebsr 1980
[whieh Im rect startsd by ths Bespondsnt ERIRKlng sboul an
antaneien of Lhs LFE60 TAC &= of 100s, sess 3§ yesos bafers
it wam dus o ssples] the guestion of shether o get any
gontipesticn should tsks tha form of & FSE or TAC changed st
jesnk tules., The coemsialgl terman slso changed during ihe
courss of the nagetlations., The terme uitisatsly sgessad ko
apd conkalnad Ly Lha 1989 TAC wops matarislly’dlffsrent Cram
thoss oonCealisd In Eb&s L¥40 TRC. BiiES Leyms  WI0e  EErA

faveursbla ks ths Mespond=nt, sthsrn Iess  [ewourabls.

Thars was slss & slgnaturs boamis, Nonsthalasa, the ssps
pontrsctor waA te nmplelt Uhe saps AEAAS undar & prowdly
similar ocontrsctusl structura and wa comaluds thet e
substapes (both ss & wetter of lav, whethar Texss Lae ox
fndonsaien law, snd as & malise of purs coEmen e=pie| - a5
lssat for the purposss of the 1371 Fo4 - the BFRR GRS munt
be cenaldersd sm m "pepevsl® or "sstsnslon® of lﬁll THes TAL,

whls leaves, flnally, Uhs Acguesnts Reiafing to Cldudlscy
dutisn) "utmost geod feith and Fobdg desling®i “gosd Falin®)
and construct|ve trusts. lavisg.ganailarsd the testineny of
the Tekaw sy exparis wa deubt bhisk we seald have Lomned that

any relavant dutisa sxisisd updng Elees thesrles, Dl glven

sld=

khs ssraluslon wa heve Pesshead an LUNG LFW Fos tha sntlrs

wren i@ msgt, and ve do mEt hews to make sny detsrsinstion.

Tha Cislmsnt sdvapced & @lals) Por Intevest, buE nelthe:
party addresssd thin topls ‘cofprihapslvaly In lts brlefs.
At mo bles during ths argltration did tha Nespomdsnt submlt
thak Uhis Trlbuns) Prekd) pever o saks an svard ln reaspsot of
Intersst) nor @id" L& Respondsnt put forwerd sny substamElve
ErguEaRl Jkhak tha retes of Intarsat clalmsd wars
lnapprapelsts [or contrary to the lave of sithar Tassa or
Wwe/ Tork]y Ws considarsd it te ba mamlEestly “just and
Aquivaiia® (to wes the powcies words af Artiols &3 of Ehn
BAL's Commapclsl Arbltrsbtios Pales) thet the @laimant sheild
wm pospenasiad for het Raving had posssssion of Lha soney Lo
which At was justly speitied st the propar bims. K& La
pea-award intarest, we coneldeced 1k appEoprista to sverd
simpis intearest on all oubnis;ding rTeyaltiss &t ihe
statutory pre-judguent rata &f &4 applicable Im Tesss Law,
liswever, ws conslderesd IL sppreprists that tha poak-sward
gats should be #%, We determined ERst port-averd [Atsrast
should Lm pagable en gl) musa  swsrdad, whioh Eharafors
impludes tha pre-sesrd intsrest copiiallpsd ss Ak Ehs dake
af ths sward spd the ssounts paysbles to the Clulmant By Ehs

maspondepk In raspact of tha costa of the sarbitratlen.
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wikth pre-sward Interast st Bhe slatutery rats sappllosbls in
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Lts cumajy wnd ERet slepis ipkecent st 9% ahall b pald om
k]l sume swsrdad frem Lhe data of tha Avaed umbll the dags
of paymeni.
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copstruation of the 1971 FOA that ohe royslty onnklpass ke
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aaslgnes = wes IBTL FOM pecegraph 13) resain In the Fapseit
Aram am cCoplepackor. But wa are raluetank €o Seveid
daclarsbtory relief which weald apply to fectusl s BEddElons
that we capnal foreanss st the tims of seklpg\bhs Buard. If
and whan tha polnt arisss the perbles, WL Enow  bow we
Imkarprated the LET1 FON. Our Intlmlil'ttﬂrl EAYy avan ba
Ees Judlcats betwsen them [s=s Munbec'sy Frossp 198 WY BB,
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