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In 1983,. plaintiff Daihatsu Motor Co., Ltd. ("Dai hatsu" ) entered lnto a 
distributorship aj:jreement wi th defendant Terrain Vehicles, Inc. ("Terrain ") . 
DUrlng a three, year Deriod ending December 31, 1986., Terrain was t o distribute 
in a 15-state region certain off-road vehicles manufactured by Dalhatsu. The 
contract between the parties included the following arbitration provIsion: 

Any disDute, controversy or difference which may arise among the part Ies hereto, 
out of or In relation to or In connect i on wIth thIs Agreement or for the brea ch 
thereof which cannot be settled amicably s hall be finally settled by 
arbitration. If the defendant in such dispute, controversy or difference IS t he 
DISTRIBUTOR (TerralnJ lnd/ or IMPORTER, the arbitratIon shall take place at t he 
American Arbitration Association In New York in accordance With t he rules of 
procedure of the said Association, by which each party hereto shall be bound . 
If the defendant In such dispute, controversy or difference is the MANUFACTURER 
(DalhatsuJ and / or EXPORTER, the arbitration shall take place at the Japan 
CommerCIal Arbitration Association in Osaka in accordance (.2J With the 
Commercial Arbitratlon Rules of said Association, by which each par ty hereto 
shall be bound. 

In 1986. Terrain filed suit against Daihatsu aileglnq. violation of various 
state motor vehicle franchise acts, vi olations of the Racketeer Influenced and 
Corrupt Organiz:atlons Act, breach of contract.. fraUd, and vanous other claims 
relating to the distributorship. On December 29, 1986, that case was dismissed 
and the parties were ordered to proceed to arbitration before the Japan 
CommerCial Arbitration Association In Osaka, Japan, Daihatsu being the defendant 
against whom the claims were made. See Terrain VehIcles, Inc. v.- Dalhatsu Motor 
Co., No. 86 C 8696 (N.D. Ill. Dec. 29, 1986 ) . 

On January 23, 1992, the Arbitration TrIbunal issued the follow i ng award: n1 

1. The Claimant's claims shall be dismIssed with prejudice. 

2. Reg.arding the arbitration expenses etc., the arbitration fee shall be borne 
by the Claimant , and the arbitration expenses and the remuneration of t he 
Arbitrators shall be divided into two equal Darts and borne by the Claimant 
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and the respondent equally. 

Arb. De c. at 4. 

PAGE 34 

- - - - - - - Footnotes- - - - - - - - - - - - - - - - - -

n1 The arbItratIon decIsIon was Issued in Japanese. An English translation 
Is attached to plaintiff's complaint and defendant does not dispute the accuracy 
of the translation. Any cItations to t he arbitrat ion deCiSIon are to the 
English translatIon that is Exhibi t 3(8) of plaintiff ' s compla int and will be 
cited as "Arb. Dec ." 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Dn Mar ch 3 . Dai hatsu filed the present act ion seeking confirmat ion of the 
award pursuant to the Convention on the Recogni tion and Enfor cement of Foreign 
ArbI t ral Awards (the "Convention ") of which the United States is a Signator y. 
See 9 U.S. C. §§ 2D1 - D8 . n2 This court has JurIsdict i on over such a claim 
regardless of ttle amount in controversy. ld. § 203. Presently pending is 
plaintI ff's mot ion to confi rm the arb itration award and defendant ' s motion for 
Ju dgment on the plead inqs denying confi rmation. Defendant contends the award 
cannot be confi rmed because the distributorship agreement contains no provision 
for confi rm ing the award. 

- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 The text of the Convention i s reproduced as a note to 9 U.S.C.A. § 201 . 

- - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Chapter 1 of Title 9 conta i ns the Federal Arbitration Act ("FAA") . 9 U.S .C . 
§5 1-16. The Con ven tIon , as Incorporated into Chapter 2 of Title 9, 9 U.S.c. §5 
2D1 -D8, includes the follOWing proviSions: 

§ 207 . Within three years after an arbitral award f all ing under the Convention 
is made. any party [ - 4J t o the arb itration may apply to any court having 
jurisdiction under thi s chapter for an order conf irming the award as aqainst an y 
other party to the arbitration. The court shall confirm the award unless it 
finds one of the grounds for refusal or deferral of recognition or enforcement 
of the award specified in the sa id Convention. 

§ 208. Chapter 1 applies to act ions and proceedinqs brought under this chapte r 
to the extent that chapter is not in conflict with thIS chapte r or the 
Con vention as ratified by the United States. 

9 U.S.C. §§ 207-08. n3 

- - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n3 The grounds for refus ing to reC09nize or enforce an arbi tration award 
that are referred to In § 207 are contained In Article V of the Convent i on. 
Defendant does not contend that any of these grounds appl y to this case. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - -
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Chapter 1 Includes the following provision which, if not In conflict with 
Chapter 2 or the Convention, applies to the present proceedin9 under the 
Convent ion. 

35 

If the parties In theH agreement have agreed that a ludC\.ment of the court shall 
be entered [*5J upon the award made pursuant to the arbitration, and shall 
specify the court, then at any time Within one year after the award IS made any 
party to the arbItration may apply to the court so specified for an order 
confirming the award, and thereupon the court must grant such an order unless 
the a~ard is vacated, modified, or corrected as prescribed In sections 10 and 11 
of this title. If no court is specified in the agreement of the parties, then 
such application may be made to the United States court in and for the district 
wi thin which such award was made .... 

9 U.S .C. 5 9. 

While the Convention contaIns a provIsion regarding certain documents that 
must be filed in a proceedin_Q to enforce or reco.gnize an arbi tratlon award, it 
qenerally incorD.orates the procedural arbitration law of the locale in which 
enforcement IS sought. 

Article I II 

Each Contractin~ State shall recognize arbitral awards as binding and enforce 
them in accordance ~ith the rules of procedure of the territory where the awa rd 
is relied upon, under the conditions laid down in the following articles. There 
shall not be imposed substantially more onerous conditions or higher fees or 
charges on the recognition [*6J or enforcement of arbitral awards to which 
this Convention applIes than are imposed on the recognition or enforcement of 
domestic arbitral awards. 

• Article IV 

1. To obtain the recognition and enforcement mentioned in the preceding 
artIcle, the party aJ;lpl,yin_Q for recqfjnition and enforcement shall .• at the time 
of the application, suo.o.ly : 
(al The duly authenticated original award or a duly certified cogV thereof; 
(bl The ori_Qinal a_Qreement referred to in article II or a duly certified copy 
the reof. 

Z. If the said award or agreement is not made in an official language of the 
country in which the award is relied llpon, the .party applyinJl for the 
recogni tion and enforcement of the award shall produce a translation of these 
documents into such language. The translation shall be certified by an official 
or sworn translator or by a diplomatic or consular agent. 

Convention Art. III-IV. Thus, consistent with the Convention, United States 
courts should apply the same procedural rules for enforcing foreign arbitration 
awards that it applies in enforcing domestic arbitration awards . 

Section 9 is not inconSistent with the Convention . The Question is whether 
it is inconsistent with Chapter [*7J 2. The venue and time limit provisions 
of 5 9 are inconSistent with S 207 and 5 204 respectively. The issue 
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pertinent to the present case, however, is whether § 9's requirement that the 
parties 'tQree to entry of .i udgment on the award as a prerequisi te to obta ining 
confirmation of the award IS inconsistent with § 207 providing: "any party to 
the arbitration may apply ... for an order confirming the award." 

Section 9 also contains the identical phrase that is quoted from S 207. In S 
9, however , it is preceded by the phrase: "If the parties In their agreement 
have agreed that a judgment of the court shall be entered upon the award While 
that is an additional limitation not otherwise included in Chapter 2 (except as 
incorporated by § 208), it IS nat contrary to any express provision of Chapter 
2. One purpose of this limitation would appear to be to limit enforcement of 
arbitration awards to situations where the parties have agreed the arbitration 
will be bindin.Q. Cf. Commonwealth Edison Co . v. Gulf Oil Corp., 541 F .2d 1263, 
1272 (7th eir. 1976). If the S 9 limitation were construed as not being 
applicable to Chapter 2 proceedin.Qs ., then an'y party to a nonbinding ("8) 
arbitration clause could seek confirmation of an arbitration decision under such 
a clause because that party would be "any party to the arbitration' as required 
by § 207. It is held that the S 9 requirement , that the parties agree to have 
an arbitration award confirmed by a court as a prerequisite to confirmation, i s 
Incorporated into Chapter 2 by § 208. n4 

-Footnotes - - - - - - - - - - - - - - -

n4 Even if this requirement of § 9 is not incorporated into Chapter 2, the 
result in the present case would be the same Since, as discussed below, this 
requirement of S 9 is satisfied. Cf. Audi NSU Auto Union Aktlengesellschaft v. 
Overseas Motors, Inc., 418 F. Supp. 982, 985 (E.O. Mich. 1976 ) . 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - -

The Seventh Circuit has held that 5 9 can be satisfied even if the contract 
contains no express language authorizing the entry of .1udo,ment. Commonwealth 
EdiSOn., 541 F .2d at 1273; Milwaukee TYP09raphical Union No. 23 v. Newspapers, 
Inc.,. 639 F.2d 386 , 389 (7th eir.), cert. denied, 454 U.S. 838 (1981). (*91 
Language that the deciSion of the arbItrator "shall be final and binding upon 
both Qarties" has been found to be sufficient to imply consent to entry of 
.l ud9ment on an arbitration award. Milwaukee TYP09raphical, 639 F.2d at 389-90. 
The clause In the present case states that the deSignated disputes "shall be 
finally settled by arbitration." Language that a dispute will be "settled" by 
arbitration is not, by itself, sufficient. See Oklahoma City Associates v. 
Wal-Mart Stores, Inc., 923 F .2d 791, 794 (10th elr . 1991 ); Varley v. Tarrytown 
Associates,. Inc., 477 F.2d 208,210 (2d Clr . 1973). Use of the word "final, " 
however., is .qenerally sufficient. See 115 Stavborg v. National Metal 
Converters" Inc. , 500 F.2d 424, 426-27 (2d Ur. 1974). "Whatever ' final' means,. 
it at least expresses the intent of the parties that the issues joined and 
resolved in the arbitration may not be tried de novo in any court , state or 
federal." ld . at 427. That arbitration in this case was to "finally settle" the 
parties dispute satisfies the requirement that the parties agree a court can 
enter judgment (*10] on the arbitral award. n5 

- - - - - - -Footnotes- - - - - - - - - - - - -

n5 Defendant Cites Higgins v. United States Postal Service, 655 F. Supp. 739, 
742-44 (D. Me. 1987), in support of its arq4ment that the arbitration lanq~aqe 
must be more explicit to satisfy 5 9. That case , however, declines to follow 
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MilwaUKee Typographical , a Seventh Circuit case, This court is bound to follow 
the deciSions of the Seventh Ci rcui t. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Defend an t's content ion that the arbitral award cannot be enforced In this 
court, because it has al read y been fil ed in a court in Japan, IS without merit. 
See Fotoc hrome , Inc . v. Copal Co . , 517 F . 2d 512, 518-19 (2 d Cir . 1975); Oriental 
Commercial & Sh i pping Co. v. Rosseel, N. V. , 769 F. Su pp. 51 4,516-1 7 (S.D.N. Y. 
1991 ) . 

IT IS THEREFORE ORDERED that defendant 's mot ion for judgment an the pleadi ngs 
is denied and plaintiff's motion to confirm arbitral award is granted. The 
Clerk of t he Court is directed to enter Judgment in favor of plaintiff Daihatsu 
Motor Ca., Inc. and aga inst defendant [*11) Te rra in Vehicles , Inc. conf i rmi ng 
the arbitration award dated January 23, 1992 in Japanese Commercial Arbitration 
Associ ation Case No. 87-001-0saka Arbitration, thereby dismissing with prejudice 
all the cla ims made by Te rrai n Vehicles , Inc. In that arbitration proceeding. 

ENTER: 

Wi lliam T. Hart 

UNITED STATES DISTRI CT JUDGE 

Oa t ed: HAY 29, 1992 
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Judge A.J. McNamara refused the request, commenting, "The liberal federal policy 
pointed out in the decision favoring arbitration agreements requires that this matter be arbi­
trated. The McCarran Ferguson Act does not apply to defeat the application of the Conven­
tion enforcing arbitration. Furthermore, McDermott is not entitled to a trial on whether or 
not there was an agreement between the panies to arbitrate. The arbitration provision is 
clearly in the policy. There is no genuine issue as to that material fact." 

The jurist continued that "the two panies to this contract of insurance are sophisticated 
players in international commerce. Their agreement clearly and unambiguously contains an 
arbitration clause. Each party signed the agreement. They must abide by that agreement." 

'I 'FINALLY SETILED'!ARBITRAL AWARD CONFIRMED UNDER CONVENTION 

CHICAGO - A contracrual clause stating that disputes "shall be fmally settled by 
arbitration" suffices to empower a court to enforce an arbitral award, U.S. District Judge 
William T. Hart has ruled in granting a plaintiff'S motion for confirmation (Daihatsu Motor 
Co. Inc. v. Terrain Vehicles Inc., No. 92 C 1589, N.D. Ill.). 

Daihatsu Motor Co. lnc. filed its motion in March 1992 asking the district court to 
confirm an award issued by the Japan Commercial Arbitration Asso;iation (JCAA). The 
JCAA dismissed claims asserted by Terrain Vehicles lnc. against Daihatsu and directed the 
claimant to pay the arbitration fee and both parties to divide expe::tses. 

Daihatsu sought confirmation under the Convention on the Reco!!!lition and E::t.forc::­
.-~::tt of Forei!!!l Arbitral Awards. Terrain filed its own motion asking the court to de::tv 
_ ~ niirmation cn the grounds that, aithough the distributorshio agreeme::tt into which th~ 
parties entered in 1983 induded the arbitrition provision e:<erc':sed- by the JCA""_ it did nOl 
provide for confirmation. 

QuestiOns Of Linguistic Construction 

In a May 29 opinion, Judge Hart concentrated his inquiry on Chapter 1 of Title 9 
U.S.c. at 9, laying out the requirements for a court to enforce an arbitral award, and Chap­
ter 2 of Title 9 U.S.c. at 201-208, incorporating the Convention. 

The first question, according to the judge, was whether Chapter 1 at 9 is consistent 
with C1apter 2. Cnapter 2 at 208 stipulates that Chapter 1 applies only if it does not conflict 
with Chamer 2 or the Convention. 

; ::;PYRIGHT 1992 MEALE':' ?U6UC':'TlONS. INC .. WAYNE. PA 
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Both Chapter 1 at 9 and Chapter 2 at 207 provide for confirmation procedure. Chapter 2 
at 207 reads in pan: "Any party to the arbitration may apply . .. for an order confll1Iling 
the award." Chapter 1 at 9 reiterates this phrase, but limits it with the addition of a preceding 
conditional, so that it reads: "If the panics in their agreement have agreed that a judgment 
of the court shall be entered upon the award made pursuant to the arbitration ... , [only then 
may) any party ... apply fo r an order. 

Judge Hart found this additional limitation "not contrary to any provision of Chap­
ter 2." He also denied the relevance of differences in time limits and venues provided by the 
two chapters in question. 

Yet unanswered was whether the requirements of Chapter I had been satisfied. Judge 
Han wrote, "[A) purpose of the limitation would appear to be to limit enforcement of 
arbitration awards to situations where the parties have agreed the arbitration will be binding." 
Referring to the opinion of the Seventh Circuit in Milwaukee Tvoo!!l"aohical Union No. 23 
v. Newsoaoe~s Inc. (639 F.2d 386, 389 [7th Cir.), cert. denied, 454 U.S. 838 [1981]), the 
judge noted that "language that the decision of the arbitrator ' shall be final and binding ' has 
been found to be sufficient to imply consent to entry of judgment on an arbitration award." 

Observing next that " the clause in the present case states that disputes ' shall be finally 
settled by arbitration,'" Judge Han found the phrase "finally settled" sufficient. 

Finally, the judge dismissed as "without merit" Terrain ' s argument that the arbitral 
award cannot be enforced in his co un because it has already been filed in a court in Japan. 

Judge Hart directed the coun clerk to confirm the JCAA award . 

U.S. AND A UNIFIED GERMANY REACd AGREEMENT FOR PROPERTY T.A.KEN 

The Federal Republic of Germany (FRG) has agreed to pay the United States up to 
$190 million compensation for property claims filed by U.S. citizens against the former 
German Democratic Republic (GDR). 

The May 13 agreement covers claims which were adjudicated by the United States 
Justice Department ' s Foreign Claims Settlement Commission (FCSC) under its GDR claims 
program for property taken before OCI. 18, 1976. 

Under the agreement, claimants will receive the full amount claimed plus interest 
calculated at 3 percent annually since the property was taken. 

<C COPYRIGHT 1992 MEALey PUBUCATlONS. INC .. WAYNE. PA 
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OPINIONBY : WILLIAM T. HART 

OPINION: MEMORANDUM OPINION AND ORDER 

In 1983 ., ~laintiff Daihatsll Motor Co., Ltd. ("Daihatsu"l entered into a 
distributorship agreement with defendant Terrain Vehicles, Inc. ("Terrain" I . 
DurIng a three,year ~eriod ending December 31, 1986, Terrain was to dIstribute 
in a IS-state rEgIon certain off-road ve~llcles manufactured by Dalhatsll. The 
contract between the parties Included the following arbitration provision: 

Any dispute, controversy or difference which may arise among the parties hereto, 
out of or In relation to or in connection with this Agreement or for the breach 
thereof which cannot be settled amicably shall be finally settled by 
arbitration. If the defendant In such dispute, controversy or difference Is t he 
DISTRIBUTOR [Terrain] lnd/or IMPORTER, the arbitration shall take place at the 
Ameri can Arbitration Association In New York In accordance with the rules of 
procedure of the said ASSOCiation, by which each party hereto shall be bound . 
If the defendant In such dispute, controversy or difference Is the MANUFACTURER 
[Oalhatsu] and/or EXPORTER, the arbitration shall take place at the Japan 
Commercial Arbitration ASSOCIation In Osaka In accordance [.21 with the 
Commercial Arbitration Rules of said Association, by which each party hereto 
s hall be bound. 

In 1986, Terrain filed suit against Dalhatsu aileglnQ violation of various 
state motor vehicle franchise acts, violations of the Racketeer Influenced and 
Corrupt Org.anlzations Act, breach of contract, fraud, and various other claIms 
relating to the distributorship. On December 29, 1986, that case was dismIssed 
and the parties were ordered to proceed to arbitration before the Japan 
CommerCIal Arbi tratlon Association i n Osaka, ,lapan, Daihatsu being thE' defendant 
against whom the claims were made. See Terrain Vehicles, Inc. v.- Daihatsu Motor 
Co., No. 86 C 8696 (N .D. Ill. Dec. 29, 1986 1. 

On January 23, 1992, the Arbitration Tribunal issued the following award: nl 

1. The Claimant's claims shall be dismIssed with pre}udlce . 

2. Regarding the arbitration expenses, etc ., the arbitration fee shall be borne 
by the Claimant, and the arbitration expenses and the remuneration of the 
Arbitrators shall be divided Into two equal parts and borne by the Claimant 

LEXIS® NEXIS®LEXIS®NEXIS~ 
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and the res~ondent equally. 

Arb . Dec. at 4 . 

- - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n1 The arbItration decIsion was Issued in Japanese . An English translation 
is attached to plaintiff ' s complaInt and defendant does not dispute the accuracy 
of the translation. Any cItations to the arbitratIon decision are to the 
English translatIon that is Exhibit .3(8) of plaintiff's compla int and Will be 
cited as "Arb. Dec . " 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*3) 

On Harch 3, Daihatsu filed the present action seeking confirmation of the 
award pursuant to the Convention on the Recognition and Enforcement of Foreign 
ArbItral Awards (the "Convention") of which the United States is a signatory. 
See 9 U.S.C. §§ 201-08. n2 This court has ju risdict ion over such a claim 
regardless of the amount in controversy. rd. § 203. Presently pending is 
plaintiff's motion to confirm the arbitrat ion award and defendant's motion for 
Ju dgment on the pleadings denying confi rmation. Defendant contends the award 
cannot be confirmed because the distributorship agreement contains no provision 
for confirming the award. 

- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 The text of the Convention is reproduced as a note to 9 U.S.C.A. § 201 . 

- - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Chapter 1 of Title 9 contains the Federal Arbitration Act ("F AA "). 9 U.S.C. 
§§ 1-16. The Convention, as Incorporated into Chapter 2 of Title 9, 9 U.S.C. §§ 

201-08, includes the followIng prov isi ons: 

§ 207. Within three years after an arbitral award falling under the Convention 
is made. any party [*4J to the arbitration may apply to any court having 
jurisdiction under this chapter for an order confirminq the award as against any 
other party to the arbitration. The court shall confirm the award unless it 
finds one of the grounds for refusal or deferral of recognition or enforcement 
of the award specified in the said Convention. 

§ 208. Chapter 1 applies to actions and proceedings brought under this chapter 
to the extent that chapter i s not in conflict with this chapter or the 
ConventIon as ratified by the United States. 

9 U.S . C. §§ 207-08. n3 

- - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n3 The grounds for refUSing to recognize or enforce an arbitration award 
that are referred to In § 207 are contained In Article V of the Convention. 
Defendant does not contend that any of these grounds apply to this case. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
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Chapter 1 Includes the following ~rovision which, if not In conflict with 
Chapter 2 or the Convention, applies to the present proceedin9 under the 
Con vention. 

If the ~artles In their aqreement have ao.reed that a :i.udo..ment of the court shall 
be entered (*5J upon the award made pursuant to the arbitration, and shall 
specify the court, then at any time within one year after the award is made any 
party to the arbitration may apply to the court so specified for an order 
confirming the award, and thereupon the court must grant such an order unless 
the award is vacated, modified, or corrected as prescribed In sections 10 and 11 
of this title. If no court is specified in the agreement of the parties, then 
such application may be made to the United States court in and for the district 
wi ttlin which such award was made .... 

9 U.S.C. § 9. 

While the Convention contains a provision regarding certain documents that 
must be filed in a proceedin.Q to enforce or recognize an arbi tration award, it 
qenerally incorporates the procedural arbitration law of the locale in which 
enforcement is sought. 

Article III 

Each Contractinq State shall recoo,nize arbitral awards as bindlnq and enforce 
them in accordance with the rules of procedure of the territory where the award 
is relied upon, under the conditions laid down in the following articles. There 
shall not be imposed SUbstantially more onerous conditions or higher fees Dr 
charges on the recoqnition (*6J or enforcement of arbitral awards to which 
this Convention applIes than are imposed on the recognition or enforcement of 
domestic arbitral awards. 

• Article IV 

1. To obtain the recognition and enforcement mentioned in the preceding 
artlcle, the party aPPlyin~ for recoFnltlon and enforcement Shall, at the tlme 
of the app,licat i on, sup,p,ly: 
(a) The duly authenticated orio.,nal award or a duly certified copy thereof; 
(b) The ori..Qinal a_Qreement referred to in article II or a duly certified copy 
the reof. 

z. If the said award or agreement is not made in an official lanq.uao.e of ttle 
country in which the award is relied upon, the ,party a,pplyin.Q for the 
recognition and enforcement of the award shall produce a translatIon of these 
documents into such language. The translation shall be certified by an official 
or sworn translator or by a diplomatic or consular agent. 

Convention Art. Ill-IV. Thus, consistent with the Convention, United States 
courts should apply the same procedural rules for enforcing foreign arbitration 
awards that it applies in enfo rCIng domestiC arbitration a~ards. 

Section 9 is not inconSistent with the Convention. The question is whether 
It is Inconsistent with Chapter [*7J 2. The venue and time limit provisions 
of § 9 are inconSistent with § 207 and S 204 respectively . The issue 
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pertinent to the present case, however, is whether § 9's requirement that the 
parties a_Qree to entry of .iudgment on the award as a prereQuisi te to obtaIning 
confi rmat ion of the award is inconsistent with § 207 providing: "any party to 
the arbi tration may apply ... for an order confi rming the award." 

Section 9 also contains the Identical phrase that IS quoted f rom S 207. In § 

9, however , it i s preceded by the phrase: "I f the parties In their agreement 
have agreed that a judgment of the court shall be entered upon t he award While 
that is an additional l i mitation not otherwise included in Chapter 2 (except as 
incorporated by § 208), it IS nat contrary to any express provision of Chapter 
2. One purpose of this limitation would appear to be t o limit enforcement of 
arbitration awards to situations where the parties have agreed the arbitrat i on 
will be binding. Cf. Commonwealth Edison Co. v. Gulf Oil Corp., 541 F. 2d 1263, 
1272 (7th Cir. 1976). If the S 9 limitation were construed as not being 
applicable to Chapter 2 proceedin.gs ., then any party to a nonbinding (.8) 
arbitration clause could seek confirmation of an arbitration decision under such 
a clause because that party would be "any party to the arbitration" as required 
by § 207. It is held that the S 9 requ Hemen t, that the part ies agree to have 
an arbitration award confirmed by a court as a prerequisIte to confirmation, is 
Incorporated Into Chapter 2 by § 208 . n4 

-Footnotes- - - - - - - - - - - - - - -

n4 Even if this requirement of § 9 is nat incorporated into Chapter 2, the 
result in the present case would be the same Since, as di scussed below, this 
requirement of S 9 is satisfied. Cf. Audi NSU Auto Union Aktiengesellschaft v. 
Overseas Motors, Inc., 418 F. Supp . 982, 985 (E.D. Mich. 1976). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - -

The Seventh Circuit has held that S 9 can be satisfied even if the contract 
contains no express language authorizing the entry of .1udqment. Commonwealth 
Edison, 541 F .2d at 1273; Milwaukee Typographical Union No. 23 v. Newspapers, 
Inc." 639 F . 2d 386, 389 (7 th Cir . ), cert. denied, 454 U.S. 838 (1981). (.9] 
Language that the decision of the arbitrator "shall be final and binding upon 
both garties" has been found to be sufficient to imply consent to entry of 
.1udgment an an arbi tration award. Milwaukee Typographical, 639 F .2d at 389-90. 
The clause in the present case states that the designated disputes "shall be 
fin ally settled by arbitration." Language that a dispute will be "settled" by 
arbitration is nat, by itself, sufficient. See Oklahoma City Associates v. 
Wal-Mart Stores , Inc . , 923 F .2d 791, 794 (10th Cir. 1991); Varley v. Tarrytown 
Associates ,. Inc. , 477 F. 2d 208, 210 (2d Cir. 1973) . Use of the ward "final," 
however, i s Qenerallv sufficient. See liS Stavborg v. National Metal 
Converters" ·Inc. " 50'0 F.2d 424 , 426-27 (2 d Cir . 19"74). "Whatever 'final' means, 
it at least expresses the in tent of t he parties that the issues joined and 
resolved in the arbitration may not be tried de nova in any court , state or 
federal." Id. at 427. That arbitration in this case was to "finally settle" the 
parties dispute satisfies the requirement that the parties agree a court can 
enter judgment [*10] an the arbitral award. n5 

- - - - - - -Footnotes- - -

n5 Defendant Cites Higgins v. United States Postal Service, 655 F. Supp. 739, 
742-44 (D . Me. 1987), in support of its arq4ment that the arbitration lanquaqe 
must be mare explicit to satisfy § 9. That case. howeve r, declines to follow 
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Milwaukee Typogra~hical, a Seventh CircuIt case, This court IS bound to follow 
the decisIons of the Seventh Circuit. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Defendant's contention that the arbItral award cannot be enforced in this 
court, because it has already been filed in a court in Japan, is without merIt. 
See Fotochrome, Inc. v. Copal Co., 517 F .2d 512, 518-19 (2d Cir. 1975); Oriental 
CommercIal & Shipping Co. v. Rosseel, N.V., 769 F. Supp . 514 ,51 6-17 (S.D.N.Y. 
1991 ) . 

IT IS THEREFORE ORDERED that defendant's motion for judgment on the pleadings 
is denied and plaintiff ' s motion to confirm arbitral award is granted. The 
Clerk of the Court is directed to enter Judgment in favor of plaintiff Daihatsu 
Motor Co., Inc. and against defendant [*11) Terrain Vehicles, Inc. confirmIng 
the arbitration award dated January 23, 1992 in Japanese Commercial Arbitration 
Association Case No. 87-oo1-0saka Arbitration, thereby dismIssing with prejudice 
all the claims made by Terrain Vehicles, Inc. in that arbitrat ion proceeding. 

ENTER: 

William T. Hart 

UNITED STATES DISTRICT JUDGE 

Dated : HAY 29, 1992 
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Judge A.J. McNamara refused the request, commenting, "The liberal federal policy 
pointed out in the decision favoring arbitration agreements requires that this matter be arbi­
trated. The McCarran Ferguson Act does not apply to defeat the application of the Conven­
tion enforcing arbitration. Furthermore, McDermott is not entitled to a trial on whether or 
not there was an agreement between the panies to arbitrate. The arbitration provision is 
clearly in the policy. There is no genuine issue as to that material fac!." 

The jurist continued that "the two parties to this contract of insurance are sophisticated 
players in international commerce. Their agreement clearly and unambiguously contains an 
arbitration clause. Each party signed the agreement. They must abide by that agreement." 

; 'FINALLY SETILED'!ARBlTRAL AWARD CONFIRMED UNDER CONVENTION 

CHICAGO - A contractual clause stating that disputes "shall be finally settled by 
arbitration" suffices to empower a court to enforce an arbitral award, U.S. District Judge 
William T. Hart bas ruled in granting a plaintiffs motion for confrrmation maihatsu Motor 
Co. Inc. v. Terrain Vehicles Inc., No. 92 C 1589, N.D. Ill.). 

Daihatsu Motor Co. Inc. fUed its motion in March 1992 asking the district court to 
confirm an award issued by the Japan Commercial Arbitration Association (JCAA). Tne 
JCAA dismissed claims asserted by Terrain Vehicles Inc. against Daihatsu and directed the 
claimant to pay the arbitration fee and both parties to divide expenses. 

Daihatsu sought confirmation under the Convention on the Recognition and Enforce­
,..,~nt of Forei!!ll A.rbitral Awards. Terrain filed its own motion asking the court to denv 
_~nrjrmation cn the grounds that, although the distributorship agreeni'e:Jt into which the 
parties entered in 1983 included the arbitration provision e:<erc:sed by the JCA~_ it did not 
provide for corumnation. 

Questions or Linguistic Construction 

In a May 29 opinion, Judge Hart concentrated his inquiry on Chapter 1 of Title 9 
U.S.c. at 9, laying out the requirements for a court to enforce an arbitral award, and Chap­
ter 2 of Title 9 U.s.c. at 201-208, incorporating the Convention. 

The first question, according to the judge, was whether Cna]lter 1 at 9 is consiste:Jt 
with C1a]lter 2. Cna]lter 2 at 208 stipulates that Chapter 1 a]lplies only if it does not conflic: 
with Chapter 2 or the Convention. 
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Both Chapter 1 at 9 and Chapter 2 at 207 provide for confirmation procedure. Cnapter 2 
at 207 reads in part: "Any party to the arbitration may apply .. . for an order confirming 
the award." Chapter 1 at 9 reiterates this phrase, but limits it with the addition of a preceding 
conditional, so that it reads: "If the parties in their agreement have agreed that a judgment 
of the court shall be entered upon the award made pursuant to the arbitration ... , [only then 
may] any party ... apply for an order. 

Judge Hart found this additional limitation "not contrary to any provision of Chap­
ter :::'." He also denied the relevance of differences in time limits and venues provided by the 
twO chapters in question. 

Yet unanswered was whether the requirements of Chapter I had been satisfied. Judge 
Hart wrote, "[A] purpose of the limitation would appear to be to limit enforcement of 
arbitration awards to situations where the parties have agreed the arb itration will be binding." 
Referring to the opinion of the Seventh Circuit in Milwaukee Tvoo!!taohical Union No. 23 
v. Newsoaoers Inc. (639 F.2d 386, 389 [7th Cir.], cert. denied, 454 U.s. 838 [1981]), the 
judge noted that "language that the decision of the arbitrator' shall be final and binding ' has 
been fouod to be sufficient to imply consent to entry of judgment on an arbitration award." 

Observing next that "the clause in the present case states that disputes 'shall be finally 
settled by arbitration. ", Judge Hart found the phrase "finally settled" sufficient. 

rinally , the judge dismissed as "without merit" Terrain ' s argument that the arbitral 
award cannot be enforced in his court because it has already been filed in a court in Japan. 

Judge Hart directed the court cierk to confirm the JCAA award . 

U.S .. A.ND A UNIFIED GERMANY REACd AGREEMENT FOR PROPERTY TAKEN 

The Federal Republic of Germany (FRG) has agreed to pay the United States up to 
$190 million compensation for property claims filed by U.S. citizens against the former 
German Democratic Republic (GDR). 

The May 13 agreement covers claims which were adjudicated by the United States 
Justice Department's Foreign Claims Settlement Ccmmission (FCSC) under its GDR claims 
program for property taken before Oct. 18, 1976. 

Under the agreement, claimants will receive the full amount claimed plus interest 
calculated at 3 percent annually since the property was taken. 
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