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1ST CASE of Level 1 primted in FULL format.

DATHATSU MOTOR CO., INC., Plaintiff, v. TERRAIN
VEHILLES, INL., 2 Delaware corporation, Defendant.

No. P71 L 1589

UNITED STATES DISTRICT COURT fOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERM DIVISION

1992 U.5. Dist. LEXIS 7804

May 2%, 1992, Decided
June 1. 1991, Docketed

'. JUDGES: [=1] Hart
OBIMIONEY: WILLIAM T. HART
OPINION: MEMORANDU® OPIMION AMD ORDER

In 1983, plaintiff Daihatsu Motor Ca N\ Ctd. (“Daihatsu"] entered inta a
distriputorship agreement with defenognt)lerrain Vehicles, Inc. (“Terrain®!).
During a three-year period ending Peceeter 31, 19B&, Terrain was to distribute
in a 15=-state regiocn Certaln off{rogd/venlcles manufactures by DUsihatsu. The
contract between the parties inelwsed the following arbitration provision:

Any dispute, controversy op~qNference which may arise among the parties nereto,
gut of or in relation to@F Ip connection with this Agreement or for the breach
thereof which cannot bp.gettled asmicably shall be finally settled by
arbitration. 1f the deRendant in such dispute, controversy or difference 1s the
DISTRIBUTOR [Terrajal\™d/or IMPORTER, the arpitration shall take place at the
American Arbitratgdop REsoclation in New York in accordance with the rules of

. procedure of the\3§id Association, by wWhich each party hereto shall be bound.
If the defendaRy~Mn such olspute, controversy or difference {s the WANUFACTURER
[Daihatsul amo/0v EXPORTER, the arpitration shall take place at the Japan
Commercial \Wrhitration Association in Osaka tn accordance [#2]  with the
EnmmEr:;;i"dru1trat1uﬂ Aules of said Association, by which sacn party hereto
shall b& “Spund.

uﬁﬁhtqaa* Terrain filed sult 3gainst Daithatsu allegqing violation of various
stat® motor venicle franchise acts, violations of the Racketeer Influenceo and
Corrupt Organizations Act, Oreach ofF contract, fraud, and various other claims
relating to the gistributorship. On December 29, 1784, that case was O1SmMIsSsEQ
and the parties were ordered to groceed to arbitration before the Japan
Commercial Arbitration Association in Osaka, Japanm, Dailhatsu bDeing Che cefendant
against whom the claims were made. See Terraln Vehicles, Inc. v. Dalhatsu Motor
Co., No. B4 C B&94 (N.D. 111. Dec. 29, 19B&).

On January 23, 1992, the Arbitration Tribunal issued the following award- nl
1. The Clalmant's claims shall De dismlssed With preljudice.
i. Regarding the arbitration expenses, etc., the arbitration fee shall De porne

by the Claimant, and the arbitration expenses and the remunerailoitedfStdtes
Arbitrators shall be diviged intd two equal parts and borne by Piy&hagmaat
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and the respondent equally.

Arb. DEc. at 4.

n1 The arbitration decision was [ssued in Japanese. An EnglisQ\trahslation
1s attached to plaintiff's complaint and defendant does not disquEa.the accuracy
of the translation. Any citations to the arbitration decisigmare to the
English translation that is Exhibit 3(B) of plaintiff's complgint and will be
cited as "Arb, Dec."

On March 3, Dailhatsu filed the present action SQeking confirmation of the
award pursuant to the Convention on the Recogpd thon and Enforcement of Foreign
Arbitral Awards (the "Convention®) of which Q& United States Ls a signatory.
Seg 9 U.S.C. §% 207-0B. n2 This court has JquAisMiction over Such a claim
regardless of the amount in controversy. Nd§ 203. FPresently pending is
plaintiff's motion to confirm the arblifRETeOn award and defendant's motion far
judgment on the pleadings denving conffirwation. Defengdant contends the award
cannot be confirmed because the digytriwliorship agreement contains no provisiaon
for confirming the award.

n? The text of the Compvent)on is reproduced as a note to 9 U.5.C.A. § 201,
——————————— \-" - - -End FoOtnOtES= = = = = = = = = = = = = = = = =

Chapter 1 of T/t]8® contains the Federal Arbitration Act ("FAA"). ¥
§§ 1-14. The Cogweéntion, a5 incorporated into Chapter 2 of Title ¥, 7 U.
. Z201-08, includes-2hE followling provisions:

§ 207. HitRM\three years after an arbitral award falling under the Convention
i5 made, \@M party [s4] to the arbitration may spply to anv court having
1ur15n1¢ttun under this chapter for an order confirming the award 25 against any
other\ fayty to the arbitration. The court shall confirm the award unless it
FLnEE‘unE of the grounds for refusal or deferral of recognition or enforcement
of tHe award specified in the said Convention.

§ 208. Chapter 1 applies to actions and proceedings brought under this chapter
to the extent that chapter is not in conflict with this chapter or the
Convention as ratified by the United States.

¥ U.5.C. 88 207-08. n3

nd The grounds for refusing to recognize or enforce an arbitration award
that are referred to 1n § 207 are contained 1n Article V of the Convention.
Defengant does not contend that any of these grounds apply to this case.

United States
_________________ End Foothotes- -~ = = = = = = “Page 2 of 14~
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Chagter 1 includes the following pravision =hich, I1f nOT 1n comflict with
Chapter ? or the Convention, applies to the present proceeding under the
Convention.

[f the parties in their agreement have agreed that &2 judgment of gARE_LOUrt shall
be entered [#5] upon the award made pursuant to the arbitrat@ofrr-and shall
specify the court, then at amy tise within one year after the’ 2kdvyd is made any
party to the arbitration may apply to the court so specifigd oy an order
confirming the asward, and thereupon the court msust grant_suihe.an arder unless
the award is vacated, modified, or corrected as prescribgns I sections 10 and 11
of this title. If no court 1s specified in the agregment) of the parties, then
tuch application may be made to the United States couwt-fn and for the district
. Within which such sward was made, .

? U.5.C. § 9.

khile the Convention contains a provispeag \régarding certain documents that
must be filed in a proceeding to enforcg O% recognize an arbitration award, it
generally incorporates the proceduralachitration law of the locale in which
enforcement is sought.

Article III

Each Contracting State sh@ll_recognize arbitral awards 35 oinding and enfarce
them in accordance with the~wMeés of procedure of the territory where the award
{s relied upon, under the \conditions laid down in the following articles. There
shall not oe imposed swistantially more onerous conditions or higher fees or
charges on the recogritiont ([+&] or enforcement Of arbifral awards to which
this Convention appllks than are i1mposed on the recognition or enforcement of
gomestic arbitrall awards.

. Article IV

1. To pghtain the recognition and enforcement sentioned in the preceding
articlg, \t™ party applying for recognition and enforcement shall, at the time
of the application. supply:
rz],?\?‘ﬂulv authenticated arigqinal sward or & duly certified cogy thereof;
(8 \The criginal agreement referred to in article II or a duly certified copy
thereaf.

2. [f the said award or agreement 15 not made in an official lanquage of the
country in which the award is relied upon, the party applving for the
recognition and enforcement of the award shall produce 3 translation of these
documents into such language. The translation shall be certified by an official
or sworn translator or by a diplomatic or consular agent.

Convention aArt. [II-IV. Thus, consistent with the Convention, United States
courts should apply the same procedural rules for enforcing foreign arbitration
gwards that it applies in enforcing domestic arbltration asards.

Section 9 is mot inconsistent with the Convention. The guestion 1t whetner
it 15 tnconsistent with Chapter [+7]1 2. The venue and timeUnitad Statessions
of § 9 are inconsistent with § 207 and § 204 respectively. ThePayei8 of 14
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pertinent to the present case, however, 15 whether § ¥'s requirement that the
parties agree to entry of juogeent on the award as 3 preregqulsite to abtaining
confirmation of the asard 15 inconsistent with § 207 providing: "any party to
the arbitration may apply . . . fOr an order confirming the awarad.®

Section 9 also contains the identical phrase that is quoted frof #207. In §
%, however, 1t is preceded ov the phrases "If the parties in thety Sgreement
have agreed that a judgeent of the court shall be entered upon NN Eward While
that is an additional limitation not otherwise included in CMaplet 2 (except as
incarporated by § 208), it is not contrary to any exgress grow<dion of Chapter
2. One purpose of this limitation would appear to be toeliMit enforcement of
arbitration asards to situations where the parties have~qireed the arbitration
#ill be binding. Cf. Commonwealth Edison Co. v. Bulf Qil) Corp., S41 F.Z2d 1243,

. 1272 (7th Cir. 1974). If the § 9 limitation were cafswied as not being

applicable to Chapter 2 proceedings, then any pan{y Mo @ nonbinding [+8]
arbitration clause could seek confirmation of am-ahbitration decision under such
a clause because that party would be "any pagfy be the arbitration® as reguired
bv § 207. It is held that the § 9 requiremép¥,fthat the parties agree to have
an arbitration award confirmed by 3 court.as\a prerequisite to confirmation, 1s
incorporated into Chapter 7 by § 208. né

------------------ Fogtpbtes— = = = = = = = = = = = = = = = = =

né Even if this requirement pf ™9 15 not incorporated into Chapter 2, the
result in the present case wowld OF the same since, as discussed below, this
requiresent of § 9 is satisfigdwLf. Audi NSU Auto Union Aktiengesellschaft v.
Overseas ™Motors, Inc., 4187F%\'‘Supp. 782, 985 (E.D. Mich. 197&).

The Seventh CircwlX Ras neld that § 9 can be satisfied even if the contract

contains no exprEssy language authorizing the entry of judgment. Commonuwealth

. Edison, 541 F. 2d\a%1273; Milwaukee Typographical Umion No. 23 v. Newspapers,
Ine.. &39 F Ed’i!i a9 (7th Cir.), cert. denied, 454 U.5. 838 (1781)., [=9]
Language thak the gdecision of the arnltratnr “shall be final and binding upon
bath ﬂifb{gﬁ‘ has been found to be sufficient to imply consent to entry of
Jjudgmeng gnan arbitration award. Milwaukee Tvpographical, 439 F.2d at 189-90.
The q}ans# in the present case states that the designated disputes “shall be
final “tettled by arbitration." Language that a dispuie will be "settled® by
araNtrFation is not, by itself, sufficient. See Oklahoma City Associates v.
Wal-Mart Stores, Inc., 723 F.2d 791, 794 (10th Cir. 1991); Varlev v. Tarrvtown
kssociates, Inc., 477 F.2d 208, 110 (2Zd Cir. 1973). Use of the word *final,”
however, 15 generally sufficient. 5See 1/5 Stavborg v. National Metal
converters, Inc., 500 F.2d 424, 4156=-27 (20 Cir. 1974). "Whnatever 'final' means,
it at least expresses the intent of the partiges that the i1ssues joined and
resolved in the arbitration may not be Lried de novo I1m any court., state or
federal.” Id. at 427. That arbitration in this case was to "Finally settle” the
parties dispute satisfies the reguirement that the parties agree a court can
enter judgment ([#10]1 on the arpitral award. nS

n3 Defendant cites Higgins v. United States Postal Service, &53 F Eupp 7i9
742-64 (D. Me. 1987), In support of its argument that tne aroibaiiads i‘i‘?ﬁquaqe
must be more explicit to satisfy § 9. That case, however, decliPegerd ofdtdow
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Hilwsukee Typographical, 2 Seventh Circult case, This court 15 bound to follow
the decisians of the Seventn Circuit.

Defendant's contention that the arbitral award cannot be enforcefl »g this
court, because it has already Deen filed in & court in Japgan, ismivheut merit.
Eeg Fotochrome, Inc. v. Copal Co., 517 F.2d 512, 518=-1% (3d CirNS?); Oriental
Commercial & Shipping Co. v. Rosseel, N.V., 769 F. Supp. 314,(5MNM7 (5.0.M.Y.
T9R1).

IT IS THEREFORE ORDERED that defendant's mOtion for A4dgeent on the pleadings
{5 dentied and plaintiff's motion to confirm arbitral award 1s granted. The
. Clerk of the Court 1s directed to enter judgment in/faydr of plaintiff Daihatsu
Motor Co., Inc. and against defendant [+11]1 Tegrawpn Vehicles, Inc. confirming
the arbitration award dated January 13, 1992 inedaDanese Cosmercial Arpitration
Assoctiation Case No. A7-001-0Osaka Arbitrationg fMereoy dismissing With prejudice
all the claims made by Terrain Yehicles, IncA {n/that arbitration gproceeding.

EMTER:
William T. Hart
UNITED STATES DISTRICT JUDEE

Dated: MAY 27, 1992

United States
Page 5 of 14
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Judge AJ. McNamara refused the request, commenting, “The liberal federal policy
potnted out in the decision favoring arbitration agresments requires that this matter be arbi-
trated. The MecCarran Ferguson Act does not apply to defeat the application of the Conven-
tion eaforcing arbitration. Furthermore, McDermon is not eatitled 1o a trial on whether or
pot there was an agreement berween the parties to arbitrate. The arbitration
clearly in the palicy. There is no genuine issue as to that material fact.”

The jurist continued that “the two parties to this contract of insurance are

playvers in international commerce. Their agreement cleariv and unambigu
arbitration clause. Each panty signed the agreement. They must abide

| ‘FINALLY SETTLED'|ARBITRAL AWARD c::m@tmna CONVENTION

S

disputes “shall be finally sewtled by
ce an arbitral award, U.5. Distmct Judge
s motion for confirmation (Daihatsu Motor
1589, N.D. IL.).

CHICAGO — A contractual clause
arbirration™ suffices to empower a court t
William T. Han has ruled in granting a

Co. Inc. v. Terrain Vehicles Tnc, No

ughihodfifirmation under the Convention on the Recomminion and Enfores-
. m=nt of Foreign/ sl Awards. Terrain filed its own motion asking the coun to deay
--Alrmanon ofNke ‘grounds that, aithough the distmbutorship agresment into which the
partics enteriaNg E.: included the arbitration provision exercised by the JCAA it did not

Questions Of Linguistic Construction

In 2 May 29 opinion, Judge Hart concentrated his inguiry on Chapter 1 of Title @
US.C. at 9, laving out the requirements for a court 1o enforce an arbitral award, and Chap-
ter 1 of Tite 9 U.5.C. at 201-208, incorporating the Convention.

The first gquestion, according to the judge, was whether Chapter 1 at 9 is consistent
with Caapter 2. Chapter 2 at 208 stipulates that Chaprer 1 appiies only if it does not conflict
with Chapuer 2 or the Convention.

u-l

;SPYRIGHT 1902 MEALEY PUBLICATICNS. INC. WAYNE. Pa United States
Page 6 of 14
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Both Chapter 1 at 9 and Chapeer 2 at 207 provide for confirmation p m@ Chapter 2
an

at 207 reads in part: “Any party to the arbitration may apply . . . for confirming
the award.” E:apwiatgmimmulhﬂphrmhmﬁmimitﬁthlh: f:prr.::ﬂing
conditional, so that it reads: “If the parues in their agreement that a judgment
of the court shall be entered upon the sward made pursuant to the on . . ., [only then
may] any party . . . apply for an order. .

Judge Hart found this additional limitation “not to any provision of Chap-

ter 2." He also denied the relevance of differcaces 'myq s and venuss provided by the
two chaplers in guestion.

Yet unanswered was whether the requ
Hart wrote, “[A] purposs of the limits
arbitration awards 10 situations where the g
Referring 10 the opinion of the Seventh N
v. Newsnapers [nc. (639 F.2d 386,
judge noted that “language thag tf
bezn found 10 be suificient to |

et of Chapeer | had be=n satisfied. Judgs
wohjd unpﬂ:mbeml'rmii:nfmmtnf
ie® have agresd the arbitration will be binding.”

pit in Milwaukes Tvpograohical Union No. 23
h Cir.], cart. denied, 454 U.S. 838 [19'31]’} the
d@=ion of the arbitrator ‘shall be final and binding’ has
pnsent to entry of judgment on an arbitration award.”

Uhs.:wrng nm#b use in the present case states that disputss “shall be finally

settled by arbitration Hart found the phrasc “finally settled™ suificieat.

Finally, m: dismissed as “without merit” Terrain's argument that the arbitral
award cannot forced in his coun because 1thasnhmdyh::nﬁ]:dmnmmmhpm
J directed the court cierk 1o confirm the JCAA award.

@ U.S. AND A UNIFIED GERMANY REACH AGREEMENT FOR PROPERTY TAKEN

The Federal Republic of Germany (FRG) has agreed to pay the United States up to
2190 million compensation for propenty claims filed by U.S. citizens against the former
German Democratic Republic (GDR).

The May 13 agresment covers claims which were adjudicated by the United States
Justice Depanment’s Foreign Claims Settlemen: Commission (FCSC) under its GDR claims
program for propeny taken before Oct. 18, 1976.

Under the agreement, claimants will recerve the full amount claimed plus interest
calculated at 3 percent annually sincs the property was taken. United States

Page 7 of 14
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DATHATSU MOTOR CO., INC.,, Slaintiff, v. TERRAIN
VEMICLES, INC., 3 Delaware corporation, Defendant.

No. 72 C 1589

UNITED STATES DISTRICT COURT FOR THE MORTHERM DISTRICT OF
ILLINOIS, EASTERN DIVISION

1992 U.5. Dist. LEXIS /7804

May 29, 199, Decidea
June 1, 1792, Docketed

. JUDGES: [#1] Hart
OBINIONEY : WILLIAM T. HaRT
OPIMION: MEMORANDU® OPIMION aMND ORDER

In 1983, plaintiff Daihatsu Motor Co\\ T®d. (“Daithatsu"l entered into a
distributorship agreement with defendgnt)Terrain Vehicles, Inc. ("Terrain"l.
furing a three-year period ending P¥cewder 31, 1984, Terrain was to distribute
in @ 15-state region certain off-rogd vEn:clEE uanufacturﬂﬂ by Daimatsu. The
contract between the parties inglwded the following arbitration provistion:

Any dispute, controversy ap~dNfference which may arise among the parties hereto,
out of or in relation toOF 1 connection with this Agreement or for the breach
thereof which cannot be Set¥led amicably shall be finally settled by
arbitraction. IF the defendant in such dispute, controversy or difference 1s the
DISTRIBUTOR [TerratgqNdsor IMPORTER, the arbitration shall take place at the
american Arbitrat#op Wssociation in Mew York in accordance with the rules of

. procedure of the\3Gid Association, by which each party hereto shall be bounad.
If the defendaRt-dn such dispute, caontroversy or difference 1s the MANLUFACTURER
(Dainatsul agd/ov EXPORTER, the arbitration shall take place at the Japan
Commercial \ehitration Association in Osaka inm accordance [s=2] With the
Commercidl™\Arbitration Rules of said Association, by which each party hereto
shall bE™Ggpund.

Ar78&6, Terrain filed sult against Daihatsu alleging violation of various
stat® motor vehicle franchise acts, violations of the Racketeer Influenced and
Corrupt Organizations Act, breach of contract, fraud, and various other claims
relating to the distributorship. Onm December 29, 1984, that case was Olsmissed
and the parties «were ordered to proceed to arbitration before the Japan
Cosmercial Arpltration Assoclation Im Dsaka, Japan, Dalbhatsu being the defendant
against whom the claims were made. See Terralm Vehicles, Inc. v. Daihatsu Motor
Ca., No. 8& C B&%& IN.D. ILXl. Dec. 2%, 198&).

On January 13, 1991, the Arbitration Tribunal issued the following award: nl
1. The Claimant's claims shall oe dismissed with prejudice.
2. Regarding the arbitration expenses, etc., the arbitration fee shall be borne

by the Claimant, and the arbitration expenses and the remunerailioitedf Stités
Arbitrators shall be divided into two egual parts and borne by é%;épqqt
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and the respondent equally.
Arp. Dec. at &.
" m mmm mmmm . mse==mw ORI - = = . s mms e -

n1 The arDitration decision was 1ssued 1n Japanese. An English\{ranslation
is attached to plaintiff's complaint and defendant does not disgute. the accuracy
of the translation. Any citations to the arbitration decisigerafe to the
English translation that is Exhibit I(B) of plaintiff's complaint and will be
cited as “Arb. Dec.®

pdnaties Sl S B T =Engd Footnotes- - - =€ A = = = - - - - - - =
[#3)]

On March 3, Daihatsu fFileg the gresent actiop 3QeRing confirmation of the
award pursuant to the Convention on the Recogpitypn and Enforcesent of Foreign
drbitral Awards [(the "Convention"! of which (B United States 1s 2 signatory.
See 9 U.S.C. &8 201-08. n2Z This court has gJuRiSdiction over Such a claim
regardless of the amount in controversy. Nd™§ 203. Presently pending is
plainti1ff's motion to confirm the arbiifafTen award and defendant's sotion for
judgment on the pleadings denying confirpation. Defendant contends the award
cannot be confirmed because the digtriewtorship agreesent contains no provisian
for confirming the award.

R T e e U 2N TN == = = o ok e ool Sk i e i
nZ The text of the Cogventlon 15 reproduced a5 3 note to ¢ U.B.C.A. § 201,
T T R B e - - = = =N FOoUtnotEg> = - = = == s s 2 a s s a=a=-=

Chapter 1 of TAL1eNF contains the Federal Arbitration Act ("FAA®). © L.

EE 1-14. The Cog¥ention, as incorporated into Chapter 2 of Title 9, 9 U.5.
. 201-D&, includes-dhe following provisions:

]
"
o=
(F ]

§ 207. WitRMa\three years after an arbitral asard falling under the Convention
15 made, \amy party [=&] to the arbitration may apply to any court having
1urisufétiun under this chapter for an order confirming the award as agalnst any
other\farty to the arbitration. The court shall confirm the award unless it
fipds~wne of the grounds for refusal or deferral of recognition or enforcement
of t™he award specified in the said Convention.

§ I208. Chapter 1 applies to actions and proceedings brought under this chapter
to the extent that chapter is mot in conflict with this chapter or the
Convention as ratified by the United States.

I.:' L|.-5+Ea E! :'.'D?_HE- nj
—————————————————— FOBREEY ~ = =~ mi s oo T e

n3 The grounds for refusing to recognize or enforce an arbltration award
that are referred to in § 207 are contained i1n Article V of the Convention.
DEFEﬂUaﬂt goes nat contend that any of thecpg |:1‘l:|urt|:|5 a,“,‘u:llf.l o this Case.

United States
—————————————— Eng Foobnotes= = = = = = = ==
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chagter 1 includes the following provision which, 1f not in conflict with
Chapter 2 or the Convention, appllies to tne present proceeding under the
Convention.

[f the parties in their agreement have agreed that a udgment of gAMe_gourt shall
be entered [=5] upon the amard made pursuant to the arbitrat9gf~and shall
specify the court, then at anv time within one year after the” akavd is made any
party to the arbitration may apply to the court so specified oo an order
confirming the award, and thereupon the court must grant_sughe.an order unless
the awarg i3z vacated, modified, or corrected as prescriaeml in sections 10 and 11
of this title. If no court 1s specified tn the agreemMent) of the parties, then
zuch application may be made to the United States ceuwt™~fn and for the district
. WlTthin which such award was made.

R U:5.C. § 9.

While the Convention contains a proviskag \regarding certain docusents that
must be filed im 3 proceeding to enforce Ow f'EEEEII‘IH.E an arpitration award, it
generally incorporates the procedural acdifration law of the locale in which
enforcement 15 sought.

Article 111

Each Contracting State shill _recognize arbitral awards as binding and anforce
them in accordance wWwith thesides of procedure of the territory &here the award
iz relied upon, under the Conditions lald down in the Following articles. There
shall not De imposed sabstantially more onerous conditions or higher fees or
charges on the recogittiont ([=4] or enforcement of arbitral awards to which
this Lonvention aqpis}r‘than are imposed on the recognitlom or enforcement Of
domestic arbitrall auwards.

. Article IV

t. To ghtsin the recognition and enforcement mentioned in the preceding
article, \t’® party applying for recognition and enforcement shall, at the time
of the RPBlication, supply:

:ajbng*ﬁulq guthenticated original award or a duly certified copy thereof:
(B} \'™ original agreement referred to in article Il or a duly certified copy
the Feof.

Z2. If the said award or agreement is not made in an official language aof the
country in which the award i1s relied upon, the party applving for the
recognition and enforcement of the award shall produce a translation of these
documents into such language. The translation shall be certified by an official
gr sworn translator or by 2 diplomatic or consular agent.

Convention Art. [II-IV. Thus, constistent with the Convention, United States
courts should apply the same procedural rules for enforcing foreign arbitration
aWards that i1t applies in enforcing domestic arbitration awards.

Section 7 15 Aot inconsistent with the Convention. The QUEEtJPﬂ 15 whether
it 15 I1nconsistent with Chapter [+71 1. The venue and time United Stedessions
of § 9 are inconsistent with § 207 and § ZD4 respectively. ThPaget® of 14
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pertinent to the present case, however, 15 whether § ¥'s requirement that the
parties agree to entry of judgment on the award as a prerequlsite to obtaining
confirmation of the award 15 incomsistent with § 207 providing: “"any party to
the arbitration may apply . . . for an order confirming the award."

Section ¥ also contains the i1dentical phrase that 15 quoted frog #NIOT. [n §
¥, however, it 15 preceded by the phnrase: "1f the parties in thefy agreement
have agreed that a judgment of the court shall be entered upon MNE awarg While
that is an adoitional limitation not OTtherwise Included in cﬁapher I (except as
incorporated by § 208), i1t is not contrary to any express growsion of Chapter
£. Une purpose of this limitation would appear to be to 14!4! enforcement of
arbitration asards to situations where the parties have~adeed the arbitration
will be binding. CFf. Commonwealth Edison Co. ¥. Gulf OtY Corp., 541 F.2d 12583,

. 1272 (7th Cir. 1974). If the § ¥ limitation were caghshrled as not being
applicable to Chapter 2 proceedings, then any pariy %o 8 nonbinding [#8]
arbitration clause could seek confirmation of am-ahpitration decision under such
a clause because that party would be “any pagfy te the arbitration" as reguired
by § 207. It 1s held that the § 9 requiremép¥, Ahat the parties agree to have
an arbitration award confirmed by a courtas @ prerequisite to confirmation, 1s
incorporated into Chapter 2 by § Z0B. né

—————————————————— IRt ~ - " - T s, s s s s aaae.

nd Even 1f this reguirement of B9 i5 not incorporated into Chapter 2, the
result in the gresent case would DF the same since, a5 discussed below, this
requirement of § 9 1= satisfigdwCF. Audl NSU auto Unmion Aktiengesellschaft v.
dverseas Motors, Inc., 41§7FY ‘Supp. 782, 985 (E.D. Mich. 1974).

The Seventh Circwit Mas held that § 9 can be satisfied even 1f the contract
contains no expreéss ldnguage authorizing the entry of judgment. Comwonwealth
. Edison, 541 F Z20\3% 1273; Milwaukee Tvpographical Unmion No. 23 v. Newspapers,
Inc.. 619 F J20N\IBE, 189 (7th Cir.), cert. denied, 454 U.5. 838 (19811, [e7]
Language tuat_thi gecision of the arbitrator ‘snall be final and binding upon
both ﬂirﬁtﬂﬁ' has Geen Found to be sufficient to imply consent to entry af
1uﬂuutnt'qn “an arbitration asard. Milwaukee Tvpographical, 437 F.Id at 389-90.
The qlahsev1n the present case states that the designated disputes “shall be
fi “Settled by arbitration.” Language that a dispute will be "settled® by
aﬁnjm tion is not, by itself, sufficient. 5See Oklahoma City Associates v.
Wal-Rart Stores, Inc., 9231 F.2d 791, 794 (10th Cir. 1991); Varley v. Tarrviown
dssociates. Inc., 477 F.ld 208, 21D {2d Cir. 1973). Use of the word *final,”
however, 15 generally sufficient. See 1/5 Stavborg v. Natiomal Metal
(onverters. Inc.. 500 F.2d &24, 428-27 12d Cir. 1974). "Uhatever 'final®’ means,
it at least expresses the intent of the partlies that the i{ssues Joined and
resolved in the arbitration may not be tried de novo in any court., state or
federal." Id. at 427. That arbitration in this case was to "finally settle® the
parties dispute satisfies the regquirement that the parties agree a court can
gnter judgment [=10] on the arpitral award. n5

—————————————————— FoOInOtES=- = = = = = = == = = = = = = = = =
nS Defendant cites Higgins v. United States Postal EEF?ICE’{ﬂEB% 5 . 139,
T42=44 (D, HMe. 1987), in support of 1ts arqument that the arbl QJ? uage

must be more explicit to satisfy § 9. That case, however, declPage 1d qf o
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Hilwaukee Typographical, & Seventh Circuit case, This court 15 bound to follow
the gecisions of the Seventh Circuit.

Defengant's contention that the arbitral award cannot be enforcel o this
court, because i has alreasdy been Filed in 3 court in Japan, s wmiSheut merit.
See Fotochrome, Inc. v. Copal Lo., D517 F.2d 512, S18-19 (28 CirNgT#) ; Oriental

Commercial & Shipping Co. v. ROsseel, N.V., 749 F. Supp. 514/ 5Na»17 (S.0.N.Y.
19911).

IT IS THEREFORE ORDERED that defendant's motion for Audgment on the pleadings
{5 denied and plaintiff's motion to confirm 2rbitral awarg 15 granted. The
. {lerk of the Court is directed to enter judgment in/faydr of plaintiff Daihatsu
Motor Co., Inc. and against defendant [+=11]1 Tegrawp VYehicles, Inc. confirming
the arbitration award dated January 23, 1992 inedapenese Commercial Arbitration
Association Case Mo, 87-001-0Osaka Arbitrationy frereby dismissing with prejudice
all the claims made by Terrain Yehicles, Inc\ {n/that arbitration proceeding.

EMNTER:
Hilliam T. Hart
UMITED STATES DISTRICT JUDGE

Dated: MAY 29, 1992

United States
Page 12 of 14
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Judge A_J. McNamara refused the request. commenting, “The liberal federal policy
pointed out in the decision favoring arbitranon agresments requires that this maner be arbi-
trated. The MecCarran Ferguson Act does not apply to defeat the application of the Conven-
tion eaforcing arbitration. Funhn‘m:n.M:D::mnuusnntmndﬂm:mfmwh:ﬁ:fnr
not there was an agreement between the parties to arbitrate. The arbitration
cleariy in the policy. There is no genuine issue as to that material facL”

The jurist continued that “the two parties to this contract of insurance are
players in intemational commerce. Their agreement clearly and unambigu
arbitration clause. Each party signed the agreement. They must abide

IL ‘FINALLY SEITLEJ',IAREH'RAL AWARD EEN[Q%’LTJDE CONVENTION

D

disputes “shall be finallv settled bv -~
nidkce an arbitral award, U.S. Districz Judge -
s motion for confirmation (Daihatsu Motor

1589, N.D. IL).

CHICAGO — A conrracrual clause
arbitration™ suffices to empower a court ¢
William T. Hart has ruled in granting a
Co v, Terrain Vehi Inc., N

r:uﬁ'ummsw;:tmm:dhy 4
JCAA dismussed claums asseqis

Terrain Vehicles Inc. lgamstﬂaitutsumddrmnilh:
claimant to pay the

“and both parties o divide expenses.

Daihatsu soyghhoofifirmation under the Convention on the Recognition and Eafores-

. —ant of Foreign/ "T"'l Awards. Terrain filed its own motion asking the coun to deay
--Afirmation ohJie‘grounds that, aithough the distnbutorship agresment into which the
partes ¢ 683 included the arbitration provision exercised by the JCAA, it did not

provide fi atn.

Questions Of Linguistic Construction

In a May 29 opinion, Judge Hart concentrated his inguiry on Chapter 1 of Title ©
U.5.C. at 9, laving out the requircments for a court to eaforce an arbitral award, and Chap-
ter 2 of Tile 9 U.5.C. at 201-208, incorporating the Convention.

The first question. according to the judge, was whether Chapter 1 at 9 is consistent
with Chapter 2. Chapter 2 at 208 stipulates thar Chapter 1 applies only if it does not conilict
with Chapter 2 or the Convenuon.

L]
i

SPYRIGHT 1802 MEALEY PUBLICATIONS. IND. WAYNE Ba 12 United States
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Both Chapter 1 at 9 and Chapeer 2 at 207 provide for confirmation Chapter 2
at 207 reads in part: “Any party to the arbitration may apply . . . for an confirming
the award.” Chapter 1 at 9 reiterates this phrase, but limits it with the ; a preceding
conditional, so that it reads: “Uf the parues in thewr agreement b that a judgment
of the court shall be entered upon the award made pursuant 1o the ¥on . . . , (only then
may] any party . . . apply for an order. R
Judge Hant found this additional limitation “not to any provision of Chap-

ter 2." He also denied the relevance of differences in t}{ and venuss provided by the
two chapiers In question.

Yet unanswered was whether the ! of Chapter | had been satisfied. Judge
Hart wrote, “[A] purpose of the limitati appear to be 1o limit enforcement of
arbitration awards 1o situations where the mi have agresd the arbitration will be binding."
Referring w0 the opinion of the Seventh Wirtet in Milwaukes Tvposraphical Union No. 23

v. Newsnaners [nc. (639 F.2d 386, @ h Cir.], cert. denied, 454 U.S. 838 [1981]), the
judge poted that “language that ~$~m jon of the arbitrator ‘shall be final and binding’ has
bezn found 1o be sufficient 10 ifnply£onsent w enwry of judgment on an arbitration award.”

Observing next

scitled by m:ri:rm:iuu.'@

Finally, dismissed as “without merit” Terrain's argument that the arbitral
award mmt@:}rﬁd in his court because it has already been filed in a court in Japan.

&I.

@ US. AND A UNIFIED GERMANY REACH AGREEMENT FOR PROPERTY TAKEN

use in the present case states that disputes ‘shall be finally
Hart found the phrase “finally settled” sufficient

-

dirested the coort clerk 1o confirm the JCAA award.

The Federal Republic of Germany (FRG) has agreed to pay the United States up to
$190 million compensation for property clams filed by US. ciuzens against the former
German Democrauc Republic (GDR).

The May 13 agresment covers claims which were adjudicated by the United States
Justice Depanment’s Foreign Claims Settlement Commission (FCSC) under its GDR claims
program for property taken before Oet. 18, 1976.

I Under the agreement, claimants will receive the full amount claimed plus interest
: calculated at 3 percent annually since the property was taken. United States

Page 14 of 14
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