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15T CASE of Level 1 printed in FULL Forsat.

COMPAGMIE DET BAUXITES DE GUIMEE, Petitioner. ¥.
HasmEaEiLLE .  IMC., =c=::ﬂ:£‘:; HAMMERMILLS, INC..
j:;—fff—:@tzt::ﬂ"'. V. OHPAENTE DES BAUXITES DE GUINEE,
Lount "-'Ei‘i gents.

UNITED STATES

ren DISTRICT COURT FOR THE DISTRICT OF

COLImB(A

Mav 29,
May 29,
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*losd data"™ that was used to bulld 3 faulty concrete support structure at CEG's
facility, and seeking some $ 44 million in damages. In January 1984,
Hammermills filed, [+1] in the United States Bankruptcy Court for the
NMorthern District of [1linoDis, & voluntarvy petition for regorganization pursuant

10 Chagiegr 17 gf Che Bankruficy LooEB. As 2 rEsult ef the filing ©F this
perizicn, tre arbpitration procesding was sutomatically staved DUrsuant to
epction I42(a) of the Eankruptcy Code, 17 U.S.C. § 3gl1i3).

In WMarch 1987, CEBE and Hammermills filed a joint motion to modify the
automatic stay to permit the arbitriation proceeding to Qo foruard, on the ground
that Hammermills® litigation costs in that proceeding were being %:’ by its
insurer, Argonaut-Midwest Insurance Cospany (“Argonaut*), and therafl Lhe
Bankrupt's &552t5 would mot DP diminished DY allowing the armtr%a:t:m 4 ¢}
proceed. Argonsut's duty to defend Hammermills in the arbitra roceeding
h2a been established in 3 declaratory judgment action Drought B against
Argonaut in the United States District Court for the Western\Diatrict of
Bennsylvania, On March 17, 1987, the Bankruptcy Court the parties’
gotion and modiFied the automatic si=y o 211lcu the E"E@t.uﬁ toc g0 fForward,
cn LAE CINSITlon That Argonaut "oefenos and cantinue FENG Hammermills in
the argitration" [e4] 35 well 25 any c:n;;rma:'ﬂé;@rdceaﬂlﬁgs.

Hezrinas on the serits of CBR's oresch-of-coftMNet 2laim wers npls Defore 3
single ICC Arbitrator between July 18 ana AL « 1988, during which the
sg§§m

Argitrator hearg approximately 10 days of ny fr:m 18 witnesses.

rollicwing the nearings, the parties :..::% roEL- ar*—-H;_ grigcs anc reolv

grizfs. The maELTi=ar remalned unger 0¥ nt Defare the arbltrater for some

timg until. on Sgatember 219, 1989, co recel Eﬂ by telefax a letter from the

Arpitrator reguesting & E:E:Fmgnh O bt feriy's leggl costs. By letter dated
Q) to arg tar

dctober 13, 1989, counsgl for L3k nded to the sroitrator's request,
reporting ls0al srpenses t::a;"' N P68,802.25. nt Counsel #or Ezmmermillic

- = = R
responged Oy lettar dateg Oct 3. 1389, ftaling Inat Hameermills nag
incurred 1egal costs toTEll } .02 12050, n ::;ﬂtal Far CPF rereiven 1E3
cooy of Mammermills' co Dctober 1B 1-t+E' on Saturgay, Cctober 11, 1789.
On October 24, 1989, ¢ 1 For CBE contacted the ICC Court inm Paris to inguire

F
dbout the status of t rOitrator's decision, 2nd was zgvised that zward hadg
hean anproved By o Court on October 19, 1989, ang was Final.

e Rl s b
. = = = = = = = 0fAOfEE- = = = = = = = =

nl A 5] ua.: perticn of tRese cOSTE WBrs INCUrFed in CONABCIICR With the
sEnt Ictign 3gaInst Argonaut and The DEnkr~ucticy CrocEEOIngs

- e o AL TR
.":"5"-" gracesging i1tself, [a57

rently, counsel for Hammermills did not (smediately respond to the
A geor's September 217 letter, prompting & second letter fros the arbitrator
gated Qctoper 17, 1789. CBG asserts stfrenucusly in 1ts memoranda that {t was
not provided with 3 copy of the arbitrator's October 17 letter. The

significance of this "wEF113rt. however, L5 never gxolained. It 13 undisputed
that C36 recelved a copv of the Arpitrstor's initisl lerrer of September 29, as

gl ze Hammermillz' counssl's yliimare resoonze an Qctacer ta.
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{ssuance of the award. Specifically, Article I1 of the ICC Rules provides:

Eefore gigning an awsdrd, «Lhether partial or definitive, the zrbitrator shall
submit it im draft form o the Court. The Court mav layv down modifications 3s
o the form of the award and. Without affeciing the Srditrator's libDerty of
deciston, may alsa draw Nis 3tteation ©o points of substance. NO akard small be
tigned until it has GSeen IQOroved S5 T [ead fors

cometimg prior to October 19, 1989, the Arbltrator subaitted nis draft award to
the ICC Court for appraval. The draft award denied CBG's claim .nainst
Hammermills in its entirety. On October 1%, 1989, the ICC Court a ed the
graft sward. Thersafter, the AFDiLiratoOF 2d0ed to the award an nt
ddainst CEBG of Hammermills® "normal leqal costs" amounting to iﬁz§§}izﬂ.&nl ni
in addition to the arpitration casts of & 145,441.78. The arfityator signed the
agward on or apout Qctober 25. 198%. On Novesmber 24, 1789, thapdrties were
officially notified by the ICC Secretariat of the arbitr lsegecision and
proviged with copies of the Arbitrator's 103-page Awarz« tence, dismissing

3m

CBGE's clEim in its entirety anc asseszing 3painst (IR grnills’ "normal legal
| costs® of § F51,120.60 as well 3s the costs of ur“}f*ax“*r.
- = mem o om om o= om omom owm o= = = = = =FAQRTANTIES S " QER= = = = = = = = = = = = -

ni The preclse mannmer in wWhich the coets &3§qjﬁm5ﬂt WwEs sdoed to the award 15
not entirsly clear from the record. C3G6 @ tE that the draft award submitteg
T3 the 1CL Coprt for zpproval ::n:::ﬂEf,;;fgz¥::*ﬂ whatizgeve~ 2F 1he 3sEos5smeEnt
gf 1egal costs against if. Hanre'mll;ewmtg nE giher nsng, Selisves that tng
gdraft containeg g gprovision s£= ..'_:;l,ﬂg J.E)n.. £o8Ls uI:IE‘ﬂ'Et ‘:..._. qut Mith a8 hlank
space for the amount of the 35 Es=§§ﬂ; ahlch the argitrator completed after the
Araft was zoproved. CBG arpues fhas-€r the very least it shouls be entitles to
g1scavery on tMis 1Ssug. FOF ’i‘ﬁ"“%aﬂr‘-& thzt follow, however, the Court OCES
=at fipd © i Sume for HUFROSER OF TRy QRINIDN
" "

nat Lia

£ - m = - -

S e R AR i Sy B Rt R E S e b
f+31
On January 148 f‘;ﬁ CEE initiales this sciian Gy f1iing 2 pEsition io

vacete, modif "i: rrect the sroltration award. (36 asserts that Che swerg or
. Hammermills'y fees =gainst T camnct si=nC roF w0 Qrincitcel FEESONS.

First, (86 \E ims *ﬁa' 1t was dEnlec due process DEcaEusE 1t was Jearived of

:uEaua'ﬂ %2 of the Arbitratar's intention To assacs legsl foes against it

anc ha -:::r'*n Ey To bg hesrg on The rszuE. Secand. (3& clzims that the

arol 's aggition orf the feg assessment sulseguent ©o approval ov the ICC

g 1olated ICC procedures. CBG also claims that Hammermills is not the

i party in interest® in this litigation under Fed. R. Civ. 5. 17(a). n&

Hammermills has filed & counteér-gelition seeking recognition and enforcement OfF
the arbitral asard.

- o o o o o o o m omm omw omm omm o ooem omm o emm PFATAATHEs e wm m wm o owm e om owm m m ow m em em am E

n4é CEE has raizes numeErcus Erguments in (itz laagthy :a:e*g, ang the Court Ras
afdresspd the gripcipsl cantentidns in Lthis dgimign. The cther srguments mot
cpecificellv zodrecsed have ODeen reviewed znd cansigersd, Sut soZzwed nOot %o
gff=ct tne ultimats resulf,
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= - “€nd FOOLNAtER~ = =~ = = = a s a e S i
[=8]
——THE-CTanDaAD OF REVIES .
The parties agree that this action Ffalls within the sco :E of the . .Conventig
an- the Recogniticn eng Enforcesent of Foreign Acrbitral auargs (the

f:*:;P_ _1

”fanvent1ﬂn*hf—:irtmpigmen{enT_EAu.aaiL_ii_lﬂlaﬂir—nqﬂThe Etiiuta implementing
the Convention authorizes the parties to & foreign arditration to bring an
acticn in federal court seeking confirmation of the award. % U.5.C..5 207V. The
statute directs that the reviewing court €shall confira the award u!f&s; it
finds one of the grounds for refusal or deferrzl of recognition oA eqfdrcement
of the award specifieg in the said convention.} § U.S5.C. 07, Qpégq 3
reviewing court may refuse to recognize and enforce an arpit tI*gunru gnly 1If
the party seeking such refusal establishes ane of the prnunns gprcified in the
Ennventiun.

&

———————— - = = =FAaatantrgs

ot e e

=l X
= ®%pS See ¥ U.E.C. § 202 (TAn agressent or award J.\, Wnicn 15 sntirely Detween
citizems of the United Stiates shall D2 desmed ngt. \y r:;- unger the Convention
ynless [the lsgal relationship Detween ihe *&;’Légj involves progerty located

abroad, Envisages ‘.'.lE""'ﬂ'm.E.I'IL'E ar enforcementy xﬂiﬁ.d or nas s0me other
reasonaple relaticn With one or more foregge \tdtes.)); Bergessn v. Joseah
fwaigsr forp., 710 F.IC 928, 932 (26 AT quid *ﬁglaw": .u::e:: ts Convention LF
1T is fprenounced :n accOordasnce W€iin ""'l"'&‘..- 12w or iavaly ing Parties Jomici_ES
ar Raving their srincizal place of ouginpss ouiside the snfarcing
Jurisgiction®l.

pai.4 . { NN
A Frpcild ra Yoot o Sa {774 Lt bl * .
N e -\ Footnotas- - - - - et S e B 22

The groungs for refusgA\ty enforce an arbitral award are specified in Artic
¥.of the Convention. ge-gertinent ta this case, Article ¥ provides that
recognition ang enfoecAment of 2n award can be refus2d only 1f the garty
gaserting such 'Etdﬁil'?"rﬂ;:hed proaf that:

() The Darty, 1d§;ﬂ£: whom Lhe Iwarg I3 invoked was net given orcoeEr notice af
the 3poointaenN3P the aroitrator or of the aroiTration 2roceEdings or Was
otherulse gle tc present his casa2; cr
o n Qg 1‘
i
O

tuubtgﬁJEnmunsitlcr of the arditral authority or the arditral procedure was not
1#%1. rdance with the agreesent of the parties. . . .

 fonventiom.-Article V. 88 10h), (@),

== |

-

“ The principal purpes2 of the Convention ang tts taplementation oy Cangress

was tCc Yremgve pre-exizting :nsta cles t3 enforcement) of Foreign &roitration

iWards. Parsons § Whittemore OversEss Cg, v. Sgociets Generzle de L'Ingustrie cu

T == _T"'-__ - __-'-" N .__ =1 i oy, ol

Bapjer, 508 F.2d 729, 973 (10 Cir. 197415770 facilitate this policy, whicn

goplises with special FLF:E in the field of international ,ZMMEFTE. o

Mitsubisnt Motors Z:':. v. Soler Chrvslar-2lvmcuth, Inc.. u-; ..: a1a, :15
TeHSI JLNE couris geveigped 3 Jgzmerzl =L pro-onfarcement Sias,

“Page 4 of 13
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Farsons & Whittemore Overseas Co., SO8 F.2d &t $73, under which the burden of

nrﬂﬂ? FEsSts on che narEy EEEIIEHQME the arbitration award, Dworkin Co

[nterair Courier Servs., Inc. ¥. Avraham, 728 F. Supp. 15&, 158 (5.D.H.Y. 1989 : &

Dvers@as Frivais INvest, :nra. ¥. Anatonda (o., #18 F. Supp. 107, 110 (D.0.C. )
=/al, and CTE gQrIunds Tor rEfusing L3 recogniie arbitrial asards are narrouly

construed, Parsans & Wnittemore Overseas Co., SO8 F.Ig at 974=-77

&

B = QU SR EECS AR ENT—
dad T b
[‘{]'E LUnder '.u-man—'-l-!»-lwai-u-t—l-ﬁgz-‘r aof the Convention, enfgrcement of an

arpitration award may be refused If It can be shown that®™the party inst whom
the Award is invoked was not glven pgroper notice of . . . the ar on
proceEegdings or &as OLRErwise unable toc present nis csse. . . }%ﬂﬂi&ﬂ-‘
Artisle-M_ § 1ipd- CBE claims that it dig not receive :FunEr<:§)+ 2 Of the

argitrator's intent tO 1mpose legal costs againmst 1%, and was refore funable
o present 1ts EESE? in coposSition TO such COSTS.-Bd= &

- - e e e e e .- fomtmotes- - - - - <::> ———————————
. '_iﬂ,a:r& Specifically, the fcase? that 26 claims 1t !&\anl

L 4

g T3 presant 15 Che
drgument That Hemmermills 15 not 2antitled to cald ggrl £0sts unger ICC Bules
because thosz costs wers incurred not Dy Hamm But ratner Dy 1ts insurer,
drgonaut. CBe argues thel 1CC Hulzs suthor: rottrator to assess only
‘normal lepgal costs incurred Oy the u"*1= QU*EE artee=e I0I2) (emphasis
50081}, Secguss Hzmsermills' ::5L~ i -u argonaut, C36's srjument goes.
they sere not costs Lincurred by (3l ga -J-

- __.; + g ]
This argueent ppeEars to 0F gubfougy™at 135t 35 3 satier of american law.
The prevalling rule 1§ that an | s:;j mayv recover attornevs tess from 3 thira
garty iwherz thers 15 some dulyNFT<he sarty of tne thirg party L2 Zav such
fres, such 38 2 Juty of IndexQAQestion or & litigation rule suinorizing 3 Sourt
RO BSEELS TERS 1::'1'“"= he f3£: that tschnically the fess nave feen
incurred DV the insu @ th'nf' Ene 1I'5|JPE'|:|:-. ﬂgni e,0., Manor Hezlthecare = .-
& .

G&{D ¥, Ln-zl:. 79 &3¥ (11th Cir. 19¥1 A (holding that, under Fed. R.
Civs P. S40d); costs 1 be skarded o prevailing party even though those
costs were pald by (s insarer; to hn‘: gthersisey court reasgned, “would

2llow j]_:l.'::""' ing ....u..dil..l.q_: SJAINST INELUrEd CEFEOOENTE witheut 1Rcurring

litigation cog L! r lesing an the mer I_: i1 Zafeway 'hﬂr“ § Zales CDo. v.
'. ilhina En_:1;"|= hine Works, Inc., 343 F.lg 129, 135 (10th Cir. 194630 (neting

et "it .J4+t 0 fimd & distincliicn ZE'%==H subrogation TS the right to
recover nt of the jusoment wniCh «35 paid by another, ang subropatien cf
the r1 '!:szr Fees"l; EBoitler Epngine=ring 4 Sunply Co. v, EEpneral

cont ENCs; =43 Po. 4, 277 A, 20 812, 14 U1¥71) (Overruling prior decision

tihg that "weight of authority* favars &llnulnq recovery of fess under
circumsiances) ; Hnuaru ﬂ- Foley L3. v. Employers-lommercial Union, 13
Ariz. App. 350, 488 ﬁ id 787 (1971).]As & matter of policy, the ‘ict that
Hammersills nas taken ‘the :rE'aut=En af purchasing insurance shoulg nut EI::EE

(86 from & liznility far legal costs that would otherwise b2 assessad® Bgainet

df. Ultimatzly, of course, Lhe COSLE -'? recivered By the insurel pursuant ::
[ts subrogaticn right, 52 there 15 no "&indfall® tg the insersd, CE&, Citing
Jonm F. Wansmaker, Mew Yora, Inc. v, Otis Elgvator Co., 228 MY, 192, 12&'ME
JTE (1920) , urges that under Naw York 2aw (which C3& claims to control this
155UE) an insures cannot recover attornevs' fees from & thirg party swhers those
TXQENSES WErT act;:;l: incurred by the insuras Zng not By the insursd. There s
conElZErani= IptnoriTy, cowever, for ©oF oroposiii TNEL M=w ‘3rk TES

LEXIS NEXIS LEXIS NEXIS
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awav from Wanamaker result and now allows recovery of legal casts despite LA
insurance covesage.' See Dankoff v. Bowling Proprietors Ass'n of Aserica, Inc., | °
47 Misc. 2d &58 ~T11 N.Y.S.2d 105 (1972) (citing, inter alia, Crowley's Milk Co.

v, American Mutual™tiad. Ims. Co., 3131 F. Supp. 502, 507-08 (S.D.M.Y. 19==113

z22 zlso Sassouer v, Field. No. 33 Civ. 3775 (S.0.M.Y. Aug. 12, 19911 (not

disCussing Wanamaker, but calling “apsurd® the argueent that ¢osts cannot be

arded 1 ravor or preval l;'ﬂ CaArty ZPCause ThAR insures Sctuslly incurred tha
costs); Boiler Engineering E\Qupnly Co., 443 A.20 at 814 (noting that validity

of Wanamaker cecision “ls OpeEn~{0 SErious gQuestion in light of several decisions
of the NMew York courts®). J

F e - —; —————— = = = = =End FoOtnotes= = = = = = = = = = = <:2> = S
+1,1 "
L ﬁjw ¥/ Eltj#?t.hi ‘<;3-.

E}J gThe few courts to address this provision of the ‘:nnventtl:m concluded
that the provision fé555nt1allv Lanctions the 2pplication o tb forum sEate's
standards of due grocess." See PHFEDF’ & Whittemore Quer .. 308 F.ig at

4§73 Iﬁer'w'ﬂ Lizenz &G v. Everoreen Svstems, Inc., &9 7 pC. 1248, 1243

i E.D.N. 19BE] (giting Parscns & LALLLEmOre OQverssEzs . DufE Brocese

. Faniflros r‘.::L:E 'C"r:_rasnran‘-: Calculaten, under ail FCUMSC2ACEE, ©O EDOriss
interested pErsans 2f the pengency of The actico gffard thewm an ocgportunity
ta present thetir oojectionms.”Mullane v. ,-ﬁ',r' isover Bank & Treyst Co., 139
.5 304, 314 (1950} .

Famen

== The Cour i soAvinesd that C2E w2 FEICIENT NOTi1cE thET the
s5s2zement of l2gal feer Was an 1ssue g ar:::-"'"r to comosrt with oue
process. Firsz, the ICC Flul!i "E'nEE ipressly placeg (86 on notliceE that
the 2ssessment of 1Ecal COs5CE ﬂ etzarily De :fc':Eﬂt to the rinal
gisggsiticn of Che :FECEEEEHQ- r 2 10 of the ICC Rules stztss in relavant
et — .

* 1. IPE Arbitratar'= award in Ea0Iti0n o oE3ling With the seritg of the

cEsg, fix the costs ar
snall oEar thHE cCasts

the 2roliration and decide which of the Dartiss
What praporticns the costs snall Of barme 4Oy the

parties.
o
i. The costs :f@mm:.‘u::n shell incluge the aroitrator's fees ang the
administrative oNgW/ fixed by the [ICC] Court ., the gxpenses, 1f znv, of
'. -he arbiirate F285 SN0 EXQENSEE OF anv Ex0eris, and the normal lagal costs

- - = e e e H n - W = w

£ gEtermineg® in the roitrstian, (Lo RUles, ArFtESER il .~ which was
counsel for both parties, stated in part: : ﬁ'u:‘

The basic i1ssues in this arbitration are 2s follows: i

incurres $ o partias.
Egecnd Farfriratarts Terms of Pefersace,™ the document "gefining the
g

1. 0 decide on the cliims sSubmitteEd by the periios,

s Fix Tne costs of the arpitraticon ang gecide €hich of the gartios shsll

L -La
<, LT . i = i,
BesSr the &Ost: ar [n what groportices of the costs snall o= porne ov The
gErLies
o
A s ae mE msmsEpmemad e owm Eme P - e - T I T e =E=
P U o 3 ol gt el e i R T T — 1 JF‘_ by o J,_, wl -*-dz_ e
s . =l o s -
il e = ; =i FEd a2 (08 IEfLlds.™ fue S A8, 3 %
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E??] Third, &t the conclusion of i1ts post-hearing brief, which was filed and served
gn CES in Octoper 1988, 2 full vear bPefore the award was izsued, —f=+37T
Hammeratlls urged the Arbitrator tod'enter &n award in favor of Hammermills,
tncluding the casts of groitration, such as HE!I‘I‘IE""Il--E attorneys' fees and
gxpert «itness feey. F-H M ia—AGEs
Finally, CEG was sgain LUT On notice that "‘I'E nESEﬁEmE"' gr

" i
1S5ue when it recelved the Aroitrataor, ﬁa-qLELEnEE_J 1989 letct

parties to submit thelr legal cos

Dear Sirs:

[ would appreciate if each of you would kindly-sénd =e Oy fax th!*ﬁ*!’hmen* of
nis client's legal costs, according to.art. 20(2) last part [510NCEY the ILC
Rules of conctiliation and arE;,:atiun. ( )°

- F"-'_FF' >,
{EE responded to this letter by submttting an 1temizaticmeal\ Pts own legal
costs, without-requesting an additicnal apportunity toAmMNeEard aor raising anv

~= CEME TEQAMSINE TRL3 J55UE.

. - o o s s s o Em o me - - '-::‘_Fﬁ‘l_EE- - -‘.“. ‘1._- T . ==

r - P - ¥ VAN PR Tk
Ly avslt 15 important to note that C2& 15 ﬂﬂﬁ;ﬁin ming that 1t 3:d not have an

i

opportunity to challenge the amount of legal\ &fs imposed By the arbitrator.

Aather, CBG claims that 1t was denies thedsQpriunity to challenge the propriety
gf the zss@sEment of legal costs vel "‘Q!ihi“ﬁi—“vﬂe*i-ee—ﬂ~—m=ﬂ~n A A
argument tnat CEE was not placeEs on ™IS OF this tisus until Detone= 4 THES,
Wien 1t received its copy af nmmizaf-g?" _:_:,'4.'1_5E__:| 'igtTEF IO The aArpiirator
=5gcifuing the gmount-of Costs ﬂgnﬁe', 11s was sEEmlng.

e Y NETE FIOINCIEES - = = = - == === = = == o= o

o
1 At
- -l

#Thus despite actual W§¥+£= that the Arpitratiom was empowersd to asseEss

;31 costs in the f1 ﬁ;ﬂarc that Hammermills was se=uing an awarg of such
cct 5, an: tnat *PE {tretor hag salicited cost infForaation from the parties,
[3F Oig not ance = before the Aroitreator (Ls Frgusent that Haspersilic WEs

neEt Enti .}EI:I o Jl"v":zﬂ 1 TS lE",E'. COSTE DECouts ThOoSe COSIE wers Deing (=14 oy
. arcenaut —=F § nesg ClrCuUNSTANCE, TNE COurt i: convinged that the nofice

FEOUITrERENTY O »_"“‘ gue groczes clauseE yese sETisFiEO. AR -

T e - = OONGERE= = = = = 2 = = = = = == A -

‘ \

e J| "ﬁ:\ 15 undisputed, of course, that CBG was 3wWare throughout the arbitration

b emermills" costs were peing paid by Argonaut, because it ==% CBG itself

th had SEcured Argonaut's gutiy to gefeng. Moreover, 1T 15 =3lsg unolisputeq

that the nru;**atar wai Well aware that Hammermills' legal costs Were OQElng Qald
by Argonaut. After the parties secured the monification to the sutomatil Stay

that allowed the srhitration tao grocssEd. the ArOLtrator SiEtEQ in 3 June 1987
Tprrps Fw Fag pAgeTtEE "

- mm - - —— -

ki
“As | gngerstand the EBankruptcy Court Zrder OF March 17t 1987, the mootificalbion
! - P 4 L et E ok

of the sutomatis =t3y of the aroitral proceEsgings is sufjent T0 The condition
that Argonaut-Miowest defonds Hammer=s1lls.
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~ (B argues, o agn@jr reviewing courts to police gvery grocegural

P4GE 24
1992 U.S5. Dist. LEXIS BO4&, =15

:;EEB relies on Beatrice Foods Co. v. Mew England Printing & Lithographing ?Li&i
Co., &89% F: 1171 (Fed. Cir. 1990), for the proposition that it was denied due
grocess. It Is trug that the Federal Circuit concluded that the tmposition of
zanctions in that-csse violated the sanctionea party's due process rights ta
notice ang an opportunity to O heard. The court's Brief descrigtion af this
lEsUE, however, dogs not contdain any discussicn of the procedures in the
gdistrict court grior to the imposition of sanctions or the extent to which, 1f
at ali, the sanctioned party~was placed on notice. See i0. at 1174. As far as
one can ascertain From the distcict court opinton, 1t appears that the district
court imposed sanctions sua Epﬂﬂtlmiltﬂnut any prior indication fg ghi‘partlEi
that such a8 ruling was under considecstion. See Beatrice Foods Co.(vo)New
England Printing & Lithographing Co., Ng. B-80-335 (D. Conn. JuL{;lksdf?EEJ,
“oregver, the district court's imposition.of sanctions rested og\ f?i;:ual
Finging that counsel had "multiplied the proceedings unreasnn1b1§ sng
vexatiously.” See 899 F.Ig at 1174, In this case, the ArDiffal's assessment of
costs did not rest on any such factual finding Of. Dad faigwratner, it was an
grainary incident of the termination of the arﬂltf&:tnr'ﬁghﬁuant to ICC Rules.

{

G = mom o= = o= o= o= o= o= om o= = = =EA{ FOIITROLES i, = I s 7, o i

[e183,
ey

V. COHPLIANCE ?L;ﬂhli: PROCEDURES

= i

—_— a ) _
I"LBE next contemcs that the Artitrator £I0N§ted IC
iNto the auard the smcunt of the legsl A& 12 22 3
3ft awarg nsg osen aooroved by the gfﬁg.:ur:. CBE a
olstilaon @ives risg ©0 & cefense Ng/awars ungsr sesti
the ConveERTiOoms; - . s
rgfusec LE fPoF Com Ean s-asrhor ity orthe ariitra—procitese
-Ei-::i-iﬁ—iﬂf:fﬂarff'ﬂrtﬂ_13€§§P EEmEnT of the-parties. —— % IFE reascns =9
the zrojitration clause in 5L§+".t'3;: With Hanmmerwills provides fo ro E
‘3ccorgaing to the Rules gf Eﬁb%LllEtLEF and AFDITration or the LIiCC3™ ang
therefore any grocedur 1ﬁk?ﬁiﬁt1nn of ICC Rules necessarily viplates fthe
sgreesent of the gartigs\under the Conmvention.

A
Wi
a&

L
e .__':'r:

SThe Court ZoesMpONNSElieve that-Sessiontldl gof artieda V. wEs [(nlEn

T §
Henms e T

the 1’31:'3::‘§§d5 L2 58t Sside the sward 1 any wiplaticn of ICT procs

foung. Such anN\infsraretation would girgctlv comflictl withn the

1:r5-5nfl:§§§gdik bias ~B==F of the Convantion ana i1ts IntEntiipon tT resove
re
-

ghstacle confirmatlion of &rditral asards. 3Zee Carte
Fiza oL ¥. Carte BElsnehe Int'l, Lig., &83 F. Supp. B4&5, %5 DN,
pUrpdSe Or Lhe rederal Argitration Act is to avold delay and
gary expen=2 to the parties . . ., ang the delay that would result from
ing procegurzl rulinos of the arpitrators would De substantlal.™l: cf.
Parsons & Whittemare Overseas Co., SO0B F.2Id at 9734(84n expansive canstruction
af this defense [sessiom—tri—afdpsrele—y] wpould vitizte the Convention's Dasic,
gffort to remscve pre-2xisting obstacies t0 enforcement ™). Sather, the Eoore
oeligves [hat z mOore aIOpropriats siandard of review woulld be to set ES10E &n
Zwarg pfased on 2 grocsgural violation only 1€ suen viplation worsed quE:Eﬁili;
prejudice to the complaining party. Shatever the foCDP OF soosiom A 0g)
however, the [ourt concluges that It 15 not applicable here 2ecsuse CBE nas not

- ¥ ; L T T ¥ = 5 - i = P e L
x2T 1E5 DurdeEn Jr =esfablicshing that = wiglation ofF [CC grocenure Qecurred.

7w ow = el

Thima gy k=
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CBG's thegry 15 that the Arbitrator's actions vialated Article 11 nf LHE [€C .~
Fules, wnich proviges: [=i8]
Eefore signing an award, whether partial or definitlve. the ardltrator snz
suamit 1t in daraft form ta the [ICC) Court. The Court mav izy Joun
1ﬂE.-.E=tLEﬂ5 s to the form of the zward and, wWithout Hf‘Ei:Lﬂq the
aroitrator's liperty of decision, say 3alsa draw hls attention to points of
5ul:rﬂ'an:=. WMo award shall be signed until it has peen agproved as to form.

k|
e

l_a..: F’E‘-E- pbserves that Arteedz 20(1) states that the arbitrator's asarg “shall . . .

7]«

fix the costs of the arpitrationd Therefore, CBE argues, when .ﬁrt@m anag
0E1) are viewed In conjuncticn, they reguire that tHE graft suom o the
TCC Lourt for approval incluge the costs: azsrssment.

=2
iThe Court beligves that 3t most the rules relied upon by E Y& risE L4

tome ambigultv as to whether the assessment Oof legal cost be included in

the draft award submitted to the [CC Court. Haterial s ‘ ':| :n.r both partiss

=Foa SrReErts Oof (LD orocEgures, NOwEVEr, convincsEs the ThaT @b Pan net

gstablished that there was 3 violartice of ICC rules d £as2. :='=' the
Findl award Was issued, the partigs wrate to Bennaql 15, Coun sa. =t the
s@cretariat af the Ihu. reguesting that Mg 2xpl ta, the —==t33:

1

H arn::ratlzn and

mitted to the Court Mr. Davis”
T i3 S EwE S

grocedures under the 1CC Rules for *izing of e, ONsLs of
for Ewarging attorneys' fees. HammeErmills N

SwOrn response to the parties’ ﬂnu. iEs,
forest —the—folowr T oT T Ma L LN =

E
il g

1. -Plsaze explain the procedures unf‘::>he ICC Rules fgr the Fiting of the

Costs OF arbiEraticon.

in an arbitration thal proceeg ‘\k:! final zuard, 3T the time the araf
suSmitted tO the [ILC Courtl EFETIOY in SCCoOfdeRcE with Actisie 21

L S0oroves The Findl S=srd glUrsusEnT ©0 ¢

ICC Rules, in the &vent ::'- 1
Articie, it also Figes thx rinistrative charge of the 1CC End fees of the

airbitral Tribunal . . i
Pursuant to the 1:**45$§§ tArticle 20020117 1% 15 the res

Sus
1tral Tribura if o detersing tne “normal legal
Lie

e

i Slssﬁilgég};ln tne gracedures uncer the [{C Rules for awarding sttorney s
Tees., E

Ther 0 required procedures for the asarding of narmal legal costs, 1.2.
att F_EIFEEET Pursiant to article 20420 of the JCC Rulez: ThELE IWOURNLS &ErE
nd gd oy the (ICC] Court. They are, 35 already explained, Fixed C+201 by
the-Arditral Tripunal.

l.t F.ﬂu :I_Il "'"l!

?f7*§:Le suistance of Mr. Davis' lettartSkessfgesy 15 that while the assessment of
©  casts of the arditrsl tfifumal anc the aoministrative ongrge of the ICC 15 the

responsiDility oFf the [LL Court, the assessment of ”r:rﬂul lggal costss, which
incluces legal fegs, 12 «€ithin the Sercluzive competsnced of the ArmiTrEtar, 2nc
there are no formal orocedural requirements governing that assEssment. nis
conclusion 15 buttiressed by am affidavic, submitted Dv CBG itzelf, of Willica
Park, ca-sutner of = treatize on IS5 @roitration, in wnion 3Jrofeszor SErs §1ETES
Tt “there 13 no grovision Or e ILL Fules WwNich Olciates 3 SOECITIC

LEXIS NEXiS LEXIS NEXIS
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PAGE 23
1992 U.5. Dist. LEXIS 8044, 20

qru:enurt.inr the arbitrator to follow in 2ddressing the award of legal costs.
Rark—iviiigdavit—Pss, Professor Park confirms Mr. Davis®' statesent that
{hnT1he arpitrator's fees and [CC adminmistrative costs, which are fixed by the "
1CL Court, tne guantum of legal coOsts 15 fixed py the arpitrator himsel F.¥Ja.
s rEmien-— '
T
B g S S R e T e e e FOOINGTEE) « <« a's <% — = e s g o -

Jll of0The gtst of Professor Parn's affidavit 15 that in his view (86 should
have had 3 greater cpportunity to Qresent its arguments against the assessment
of costs. The Court, however, for the reasons already explainec, ug wes that
the opportunity accorded CBGL satisfied due process. Although ﬂr r Park
states in his affidavit that he is Ynot aware of any other ca F: the
aroitrator added % 1.000,000 = the sward after it had been pregves by the
Court of #rultratlun} Professor Pask guzs not conclude
in his affidavit that the procedures utilized by the Arbaeeddr in this case

actually violateag ICC Rules. 3Such & conclusion, howevpTa\s &2 prerequisite for
refysing To nforce the IkErd ungEr saciien—! cl nF ;ﬁt;;tz ¥ unger CEE's

e = -

l ;.1~;.--1rm-:;:— of that section.p Sad A1 o d

- == o m = === = - = = =Eng FoomnooEsE==h- - - = = = = = = = = = = -
A 7 \

7 le{Given the undisguted proposition that ey are €no required orocegures?

T gaverntng the assessment of legal costzoedis difficulr to s2e how this Cours
could conclude that CBG nas met 1t QTN of esrahlishing THET the procEgures
Usea by the Argltrator L0 255855 Coeel _,# this case were In conteavention of ICC
dulse.
Y REACPRRTT I LNTEREET

=i | Fegeral Rulz of :;?Ll {r2dture 17(a) grovides thnat “every acticn shall oe

orosecuted in the name Ehf real party in interes?.™ CBE argues that Argeonaut,
not Hammermills, is ‘Hg 1 party in interesth in this casze under Feg. R. Civ.
P. 17iai), because pﬂn&ut ﬁuﬁ paid Hammermills® pefense costs 3ng under the
subrogation ﬂ'”uﬁt.u the insurancaz agresment will 4 the ultimate

peneficiary of gﬂ:p;zenert of the award. tﬂE cl :55 pErsuasive authority for the
. groposition teasgY insurgr-sucrogee i1s the £real party in intgrestt uncer Fule

T7(E) wherz¢hE\insurer has peRIg in Sfull unaer 1ts policy ang 1§ complEtely
.uh.;J:r-:_:zﬂ>:; the insured's J+Elm.dt%1i_EE~ 2.0.. Unitag States v. Astna
o’ Lu:ualiéggﬁﬁu'E ty Lo., 338 U.:. 164, S80-8t1 (194917 EE= El50 =A L. drignt, A&,
— WEILIRT\NY. Rane, Fegeral Practice § Procedurz £=d2=  § 1342 ar 354 WThe

geneNd™Nule 1n the fegeral courts 15 that 1f the insurer has paid the entire

E;QSIQ’IE 1s the real party in {nterest and must sue in 1ts cun name™ (footnote
omisXedl ).

S am  w -F:t:nntEE- e

mye TA *H1e
L) & LR W

g not entirely clesr wnether Argonaut nas & right of
suDrogation Co Ih
=1

v, nowaver, ﬂF::ﬂaﬂhhdﬂJ 0 nayve [oyeron TROSE SQOETS &5
well omeg its 2t s e fang =

o T e

g E ssgssment of Leqa: rosts. It 15 conceivable (3s (BE
“"ﬂ'hlE:ﬂEE- *hatr cErfEln OF- L EOsSCE cpuld hawve hesn incoprred griger Th <N
geclaratory jusgment actian and comld have Seen borme exclusi valy oy
Hammermills., =resumab

- mmy T - -
gt B .duacaflEs. :“ﬂ-‘**ﬂﬂ W1l - gomE ARt Lol i

i COmplet® FIENT OF Sudrogation With—egeEpest To TAE ENL
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fee award.

ABule 1721, however, goes an o provide that *a party authorized By sEatute
nay su@ in that peErson's Cwn name Without Joining the party fOr whpse Benefit
tne action is orought.® In the typlcal insurer/suporogee case, inm which the
insurer is gemerally held t3 be the real party in interest under £e23 Aule
171al, there is no statute specifically authorizing the insured to bring suit.
The statute implementing the Convention, however, provides:<¥Any parzy to the
arbitration may apply to any court having jurisdiction under this cﬂEEﬁ;r for an

grder confirming the asard a5 a0ainst any other party ta the arb n,} 3
f{ﬂr Uu.t.C. 4 207. It appears, therefore, that Hammermills, 3 {hart) the
arpitration? in this case, 15 exQressly authorizem tc sue 1in n name.

T L4
I/1) < £35 nevertheles: argues that the *autharized by statut Avision in Rule
seq 17131 1s not satisfied oy 9 U.S.C. B 207, relying on R illirg, Blasting,
o T LT

- | mem T | e — ’ CN T | HEpmEe T w1k e [
e hdEd 5 ad il

- S
e s i Tk, TET

. denigd. f4% U.5. 315 (19937, In ROER Drilling. 2 :%zu:n was held not to be

tRe ©re3l garty 1o fnterest) umder Hule Y7030 1A adtion for mcmev damages CN
EaL =3, . : . E
gEnslf of 1ts se=per employeses, OEEplla S I or The Lzbor Management

ARlations Act !"LMRA"!, wnich proviges, %aAny Lyorgeniiation shish represants
employees in an ingustry affecting commercg .!. may Suf ar be zuen zz an

Eowme bk : L™ o

gntify amd 1n Benslf af Cthe employome if Frnts im the —S=r<: courts of

the uUnited States.? The Second Circult IO ThEt this grovision of the LMBRA
ezTEnlizhen mergly that & laDor orgEnd N1 hEd & capsctty £o sUP 3no B suEQ

iff the federal courts. whlch, 33 ﬂi(:q’ orporates organization, 1 would net =
gtnerwise possesx under the commd ED) =gF 10. &t &% . The court found S8ction oo
01 %o be {E Ce0=CiTy stafuts Eﬂglfﬂﬁnlﬂq morE.  Ng subsiantive righits whatzver

arg affected thersov.} ld. E:Q; At (=TT 7l
————————-~==-®-—~F:::n=:a=--=--*_:f--* ————————

-"-'-'-H-'-FFFF

r;ﬁ section 301(3) of the LMBA =zpecificsllv enumerated
me that coulg Oe assari=d Oy the 1shor
1ZvE CE= URASCESsery IF s=Cricn =01 10) wer

niZ The court not

the twvpeEs of substs

CTaEnlzIaticons, «nyg.s
E PR BECAS ELE =T EEmsE C - T4 T
10085 L0 Oring SUlt 1IN &1l CaSeS. = Il7 k.,

Lo autharize the datLZa Tl L

@ 75 é
L | '*@: peligves that 2 U.E.C.
1 at issue in Rock Drilling,

F 207 15 much mere than the ‘simpla cagacity
§T 217 F.ld at &71. Sectsee 207 creates 3
SU tive right on behalf of 2 party ==2%% to an arbitration procesding to
gri a2 fegeral acticn for canfirmatian of that award, 2ng estaolishes an
sntitlement to confirmaticn wunless certain narrow StRtutory defenses are
extaplished by the party sseking to avoid the award. Indeed, neither
Hasmermillie mor C253, corporations Scth., need g federal statute merely 20
setaplish thair camacity to litigate (n Their own names. Accordingly, the Lourt
SRLlEVES thatT ROCK :Fllitﬂ; 15 InagpgsitE ang that HsmmeErwilles :s*authoriisg Oy
statute® to bring &n action for fonfirmation within the meaning of Rule 1743) ...
IR OBRS O Al We L2 0P g0 13F D - Bl P 19350 ~{Rule—+F g satisfiad Ty
strict of Columpis sTatuts graviding Thaf chpese 1t Boskon "H=2y OB 2E510ned in
AT, B 35 T2 refl In CTOE ZEIIOTET & SO I3 so@ Tor tRE dEme (o Nl oun
rEmE s &8 F. ZufC. 3. 0.C. 1938 ke 17 TEd

i 1
| =
]
=
(=]
|
8
L
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satisfied by statute providing that "3 icant dissatisfieq with the deeision
af the Board of.Appeals may . . v remedy by civil action. . . .‘1.fq}5}5

=

f1: The grincigal purpose oF Hule 17i(&) 15 tg protect = gefendant rr
suds@duent SCTIon Ov & noR-Qarly =0 i3 actually @ntitled kLo the rElief

155u€, and to ensure that the judgment has full res judicata effect. See &4 C.

Wright, A. Miller & M. Kane, Federal Practice & Procedure § 1341 at 121
interpreting section 17(al, i€ 15 important to keep this purpose in m
this case, although CBG suggoests that it™s at risk of &2 second actio
Argonaut asserting its subrogation right to cgllection of the fes
gifficult to see how such & suit could be maintained. CBE's o
legal obligation to pay these fees arises under the arbitral 2
itself recognires, under 7 U.S.C. § 207 only the gartias togth

ee
As

om &

al

A
d. In
gy

ivanls
CBE

30

¢ LT 15

pitration --

which Argonaut sas not — have a right to bring an enfore ‘action. The
Court, soregver, notes that this action was originated against
Hammereills slone. 1F (BG wers truly concerned aboul ‘.".‘E‘E‘- of 3 ==parate
1T OY ArgQonaut. 1T 15 ourisus that CEG did not 2t@m to 21N APQOnaut 35 =
'. gefendant a3t the outset.
e e N -Zng =:-:ﬂ::£5®s ——————————— - - -
1341 A
——— Ae=tEEMET— T
DO Hammermills recugsts Ch | gre=juagment inktergst running fFros
~ = =he date of the aroitral 3 of the judgment 1n this action.
Sectyem 15-108 of the Dist ! 15 Cooe proviges:
<in 20 aciion in the Uniteg Efssgg';Lz:'::: -qurt for the disctrict oF Columbiz .
« o L0 FECOVEr & ;;:u::a:E?;:Eru on which interest 15 pavabls Dy contract or Oy
law or usage the jucgment plaintiff ahnall incluge interest on the princigal
gebt From the time whem\ I 5 gue and pavable, &t the rate Fixeo by contract,
tf any, until :a::ta@
et eOUrts Rave comsistently &lilcwed prejudgment IntEreEst 1o
sctions brough danfirm arbiitral sWards,. Zee ppefpr Eipgress liges 2tw,, LTd
.__ i EBmPral ANTNORITY for Supgly Commsaisise, 714 F. Sgpo. £99, £99F r3.0.M.Y.
= TYEFL.IfPreQeorNent INTEresST Cn an EroiCraTion IWErC 15 at ohe qQiscretion of
the oist surt, Sut 15 usuzlly per=iti2g, zng snould be granteg Tin tne
IoEENCE WR\FACEPLIsNA] CircumstancesL, . louctiag Larsen v, 4.C. Carpentar, [nc.
8i0 F ~;§E\. 1084, 1125 (E.D.N.Y. 198%), Aff'g, 800 F.2d 1148 (20 Cir. 19881013
%Far: Hill Builders, Inc. v. Naticnal Grange Mutuzl Ins. Co., Béé F.ld
11, -T2 TTST Cir, '789); Watersloge Jcean Navigation Co. v. International

}iy Navigation, Ltd. 737 F.20 TS0, 153-55 (Id CiF. 1984). Accoroingly, the

~— pelleves That pre=luogment interest 15 gavablle ®by law or usage’ under SEobtiom «&

L]
1E=108, &nd 15 scporopriztd 1n this cassg THE judgment in this action S
wErgrare inclugg gra-lucoment InfErest running from Hovenber Is; 19E%
oy WHIEH the arpit-Ezor't award wEs neTifies o the pErTiEs]l ©O the 2T
ugoment harein 2t LHR ratE ar 5ix PETCENI DEr annum. o= F -

e T et ) it =
== h=a

Colrt

hall

fThe gata

B A=

A
h- 4
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nié Seg District of Eulumbli“u* Pierce Assocs., Inc., 5%7 A.Zd 305 (D.C.

1987) (rate of interest under D.C.“{ooe § 15-108 limited to si¢ percent per
snnuml

¥l. CONCLUSION :

t;£]‘1 For the foregoing reasons, the Court concludes that CEG has not established
any ground under the Convention for refusing to recognize and enfarcp~the
arbitral award. Accorgingly, an order will issue _-£«283 confirmipg Rhe

arfitral awarg and entering judgment thereocn and in favor of respinlet in this
Eﬂtlﬂﬂlj 27 '

DATED: MAY 19, 1992

JOHN "BARRETT PENN

Lipon COoRsiOgrziion of the cross-motlons JoX DdeEmary judoment filsq heretn,
Eng the memboranca snd exhifits im support aQdNSDposition therstg, End for the
"g35ans 2t forsh in the Memorancuas OoinNOT=Nssceq on this asct2, 1t 13 Rereoy

DREERED that ihe soiion for susmpry\uOoment of peritiomer 2nd
counter-respondent Compagnie des Fawngikes de Guinee 1s DENIED, and Lt i3 further

DADERED that tne motion fog/Pudwary Judgment of re

= 2 spongent and
cuntes-peTitioner Hammermizhgl Inc. i3 GRANTED, ang JUDGMENT i3 #=r-sdy sntzrsg
in favor of Rameerzills, Img. )n ChRls action, &ng 1T 15 fFurther

QRDERED that the Awakd BF the Arbitrator of the Intermationsl Cours of

Argiiration in CompagrNWN\des Bauxites ge Guinee v. Hammermills, Iac., No.
EI15/AR/BED, s hefeANconfirmed ang JUDGHEMT i3 hee2itv gntsroo To2ezon

TogETer Witn -fﬁa,';i On LNEe AWarC From NOvemDer 24,
. srdEr 2T The 'R 51z pErceEnt QEr =nnum.

:.@§§$=E:z
SO\WNYE=ZD.

-
. o -

(T3]

y 5

reb

2ATE R
- 'I-A?ﬂ 3 =

JEBN GARRETT PENN

chigf Judge
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