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In thIS a.::~on . petltloner Compaqn12 ae~ 22uXlt2S de Gu!ne~ ~ IIC 3GtI ) seel'!.= to 
vacate tnat pcr:icn of an arD!tratlon aw;rd prancIng responaent Hammermills, 
Inc . ( liH ammermllls ") the legal costs it tncurrea In tt1e arblt:-3tlcn, l!1cluclnq 
attcrn eys' fe E!. The matter comes before the Cou r t on the pa rties' 
~r05s-motlcn5 fer summary ludgment. For the ~~asons that fol!~w, t~e ~ :ur t 

::~cl~aeE that :here are no genLJln~ Issues of ~~t ~ rlal f3C~ ana (hat - 25DC~C2nt 
Ij 2nt:tlec to lud~mEnt en Its countErclalm f~r ccn~ir~atl:n ;n : ~ nfc r:2~e 'l~ Ji 
~he ~roltration award . 

! . FACTS 

:n ~ v al t: at~ ~g a mot:on =~r summary : l:aq~E~t~ t~2 C8lir: ~U5: -~sc:v e gEnu:ne 
01SPUt2S of materl :: l fact !n favor of the non-mo'llng pa rt y. Th2;: IS. the Cour t 
ilav qrant £ummar'/ ;'l1og.ment in faver of = party only: f racts :: ha't ar: Jna:;QutEIJ 
-- cr t ~ 3t ~2nnc: g~n l!ln21 v oe Q1S~Ut £ ~ -- ~emcnS:~3tE t~at t ~e ~OYl~9 ~~ r : ~ :5 
~n!ltlea to jUaqmE!1t as 2 matter of Law . ~=e And e rson v , L!Oe"t11 Lawuv .. lri c ... 
,77 U.S. 242 , :48 11986) ; WashIngton Post Co . v. Qeoartment of ~e::lch & Human 
S:: rvs . ~ 865 F . 20 .3Z0~ 32: ("~.c. elf. 1989 ) . :n t! lS C252, :::E :" 2 :S : "' 2] r~O 
genuIn e IS 5ue as tD any of the f ollo~lng material facts . 

PetitIone r egG is a D e 1 2~are corpo ra tion with its principal olacE of bUSIn ess 
In the Republic of Guin ea , ~here it opera t es a bauxite mining and crushing 
faCIlity. Respond ent Hamme rmills Is a dlssolvEO corporatIon formErly orqanlzed 
Jnd er t ne !3WB of ~!550uri, tha t was En92~ea :n the manufac:ure cf or£-crusnlng 
eQl!lpment . In ~97G , egG ana Hammermllls ent?red 1nto a contr~ct far the 
purchase ana 3ale of ore-crusnln9 3nd hancl!n9 eOUlpment for use at C3G !s 
D2LJXlte - c rusht no r=cl llt1/ . ThE contr ac: ~rovldelJ~ Int~r al l a. th 2. t a~l dlSout2s 
relat!nq to !ntirpr!!atlon of ano per f or~2 nC2 un de r th E contrac : woula be 
52t:121 through arol:rat!on. pursuant tc the Rul ES of COnC!ll a:::n ana 
! ,"~:: "3t: cn :.; :":2 :":2:"7'a::~r=l ,::-C:nC2:" 0 -= C"::ii~E""':= ~ " : ccn ) . ::"J ::: : ~.=- ::1: :::" .. 
oanel of arOl:~atars cEslqnatea QUiSuan: ~: such r~~ es . 

!~ ~av 198 ~ . C?G Inltla:2~ ar~1 : r3[lOn ~rCC22~!nps a ~31 n 5t ~2mmE;-~:::S . 
allEqlrlq th a t Hammermllls haC br23ched thE CJnt:"2Ct DV DrovI01~q e~ -~n eOlj S 

1 EXJS 'NEXJS 'lEXJS 'NEXJS , 
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' load data" t hat was used to build a faulty concrete support structure at C8G's 
facl li ty" and see kinp some $ 46 mi lli on in damapes . In January 1986, 
Hammerm i lls fI led, [ .3 ] In the Uni ted Sta t es Ban kruot cy Cour t for the 
~o r t h e rn Di s trict of IllinoIs, a volu ntar y petition fo r reorpanlzatlon pursuant 
:c C~act! r 11 of tne 3 ank r u at c~ CO CE . As a res ult of the fi l ing cf thiS 
pet l : lon, the arbi t ratI on proc eeding was automatically sta yed pursu ant to 
s2e tla n 362 (a) or the Ban kruptc'/ COde, 11 U.S. C. § 362 (a) . 

In March 1987, eBG and Hammerm l l l s filed a j oint motion t o mod ify t he 
au t omat i c stay to permit the arbitra t ion proceeding to go forwa rd, on the ground 
that Hamme rml l ls ' li t igat i on costs in t hat proceed ing we re be i ng covered by its 
Insu re r, Argon aut -Midwes t Insu rance Compan y ("A rgonaut " ) , and t he refore the 
ban krup t's asse t s would not be dim inished by allOWIng the ar bit ratIon act i on to 
proceed . Argonaut ' s duty t o aefend Hamme rm i l ls i n the arbit rat ion proceedi nq 
had been establ is hed In a declara to ry j udgment act ion brought by CBG agains t 
Argon aut i n t he United States Di s t r i ct Cour t for the Wes t ern Di s tric t of 
Pennsylvan ia. On Mar ch 17, 1987, t he Bankruptcy Court granted the par ti es ' 
mot ion and modif ied t he automat i c stay to allow t he arbit rat i on t o 00 forwa rd , 
en t ne c"no l tlon tlla t Ar9 0naut "der en os and continu es t D aerena Hamm'e rmi lls In 
the Ar bitrati on" [ · ' 1 as well as ! nv con rl rmatl on proceeol ngs. 

He2r lr.gs on t he me rl ts of CBG ls b r~ = c h -cf - contr2 C: cla lm wer2 hel d beforE 3 
sIngle ICC Arbitra to r between Ju l y 18 2nd August 10 , 1988 , du ri ng whiC h t Ile 
ArbI t rator hea rd approximatel y 20 da ys of t es tlmon y f rom 18 wItness es . 
Fo llcw l~ q t he hearln gs, t he p ~ rt l e s s u bm lt ~ 2 d 90 st- ~l ear ln q O rle ~s ana r ~~ l v 
br ie fs. The ma tter r2m2 1nea un aer advi;ement before t~e ArO !tr3 to r f=r = w ~E 
ti me un t i l, on September 29, 1989, counsel recE lved by t elef2x a le tter r rom the 
Arbitrator reques tIng = statement o~ Each pa rt y' s legal COS t s. oy lE t t e r dat Ed 
Oc t obe r 13 , 1989 , counsel for CBG res~onaea t ~ the arOl t rat or ' s rEQu eSt , 
r epGi tli19 1 2~ i: l e XOenE2 .5 tor211 1rlg $ 1. 968, 50.2. 24 . ,11 CGurl .5 el f':f L.. : mmc ·-:nr 2. : .s 
rE spOn0 2G by 12~ t 2 r d:= t 2!:! OctO Der 18 . :989, =t ::t lnq :na: H~mme i l: : l: .= il c=.O 
lnc u ;" r 2~ 2. ega l ::ost ~ ~ Jt :: l l li19 5 , , O/ :!, 22~ . 6G . n1 C:il.iL1 S2l f::lr :':::'6 i" 2 C!:: ~/ =~ l::'; 
COP y of Hamme rml lls ' couns el ' s October 18 l e tter on Saturaa y. Octooer 21, 1989. 
On October 24, 1989, counsel fo r CBG con ta cted t he ICC Cou r t In Paris to inquI r e 
about t he status of t he Arbitrato r ' s ae CI Slon, ana WaS aa vl sed t hat aware had 
been approved by the ICC Court on Octobe r 19, 1989 , and was f i nal . 

-Footno tE5 -

n1 A sIgnl fi e:;nt partien c f t r.e.s € CG.s [S :oJ2 re InCt: r :"2~ :n c=nn2 ": : : SrI W:: :-: ::-J E 
Qec:a ratcrv Ju dgment act Ion aqa ln s t Ar gon aut and : he bank ruo t :v 2 r acE~ alnQ s \ 
rat ner t hen t ~ E aiJ ! t~~t~Dn p rac e~alnq It': 21f. C· 5J 

n2 Ap Darently, coun sel fo r Hammermi lls did not Immedi ately res90no to the 
Arbltreto r 's September 29 l ett er , prompt i ng 3 second letter f rom t he Arbitrator 
dat ed Octo oer 17, 1989. CBG asser ts strenUOUS l y in Its memoranaa t hat I t was 
not provided wi th a copy of the ArO itra to r ' s Octobe r 17 l etter . The 
si Qnlf icance Qf t hi s oversi gh t. howe ver. 15 never exola lned. It :s Undls outeo 
that C3G reCEIVed a copv of the A r ol t:" ~ t a r I 5 InItI al l etter Of Se pr2mc er 29 , as 
well as Hammermills ' counSEl ' s ult lmat! response an Oc : ooer l B. 

- - E~a Faotno t2s- - - - - - -

!~ C qules pr~~! OE ~ h2t :~ E A r~ 1 ~~2tJ r ~ U 5~ 5 tl bm i ~ a dra ft of ~: ~ 2 w a r ~ :: :~e 
::C ~cu r ~ c~ A r c::~ 2 : : c n ~ ~ tl 1C~ ~~s~ ~: ~~: v ~ : ~, e f: r~ Jf :ne c ~ a~ : : ~ : c~ :: 
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issuance of the a~ard. Specifically. Article 21 of the ICC Rules provides : 

Before siqnlnq an award, whether partial or definitive , the arbitrator shall 
submit I t In draft form to the Cou r t. The Court may lay down mOdifications as 
:0 t : E form cf t he award and. wIthout ::f f ec: !n~ the 3.ro ltr-:cor ' s lIbe rty of 
deCISion, may also draw hi S att~n tlon to pOInts of su ost~n ce. No award s hall be 
SigneD unti l It has bee n ipprovea is to [ 061 form . 

Sometime prior to Octobe r 19, 1989, the Arbitrato r submitted his draft awa rd to 
the ICC Court fo r approval . The draft a~ard deni ed CBG's cla im against 
Hammermills In its entirety . On Octobe r 19, 1989, the ICC Cou r t approved the 
draft a~a rd . Thereafter, the Arbitrator added to the awa rd an assessment 
ag,alnst CRG of Hammermills' "normal 1e9.a1 costs" amountinq to $ 993.220.60, n3 
in addl tion to the a r bi tratlon costs of $ 14 5.,441.78. The arb i trator sl.qned the 
award on or about October 26, 1989. On November 24, 1989, the parties were 
officially notified bv the ICC Secretariat of the Arbitrator's deciSion and 
provided ~Ith copies of the Arbitrator ' s 103-page Awa rd Sentence , dism i ssing 
e8G 1 s claim i ~ it~ entlr2tv and 255E5S1nc 2aa i~ 5t eBG H2mme~~ ~1~s' 1110r 21 lE~al 
costS !1 of 1) 9~ 3.l' O .60 as we ll as (he co'sts' of arnl Cr atlon. -

- r GGtnot2s- - - - - - - -

n3 The preCI sE manner In which the costs assessment was adoed to the award IS 
not entlrelv clear from the record. CgG asserts that the draft ~war d submltteo 
to t he ICC Ccurt for =pproval cont21neo no mentIon wh2tsoe ve ~ 2f the assessment 
of legal c:S!S aga Inst It . Hammermll l s . en tne ether hano\ :e l12ves that t ~ ~ 

dra ft containeo a prOVIsion assess Ing legal C:Jsts against C3G, JUt WI th a bl.?n~. 

space for t he amount of the asses sment. whic h the arb itrator c:mpleted after the 
draft was approved. CBG ar~lUes that at the very l east it ; houle be en t l tled tc 
ol scaver y on t :l1S Issue. For t1e re 3': 0ns th e: i=cllow, ~1ow e " = :. the Cou rt aCES 
not find thIS l3 s ue to De mat 2r lal, ana ~ll~ aSS ilme f~r pu r~c':2~ of thIS oc:nlon 
:.hat eEG: :; ve rSlon Qf eVE~ts 1S what t :-=nsplr~lJ. 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[+7) 

On Janu ar y Z~ , 1990, CBG Inltl2tea t hi S action by f:ling a pet it iOn to 
vacate, moolf y or correct the aroltrat lon award , CgG asser ts that the award of 
Hamme rml lls ' l2qal f= ~s ag21 nst It cann et stano fer t~o Pi: ciCcI i 2:S0n.: . 
First, CgG cl~ l ms that It was den leo dUE process because It was Gepri 'led o f 
adequate notice of the Arbitrator l s Int ~ntlcn to aS5 2~S legal f~ E S aga in st it 
ana had no o~pc rtun lt y to ~e he= rd en ~~e !S ; UO, Second, C3G c:z lms chat thE 
Arolt rator ' s aaoltlon of the fee assessment suosequent to approval by the iCC 
Cou r t Violated ICC procedures. CBG also claims that Hammermills I s not the 
"real party In Interest " i n t hiS lItlgation unoer Fed . R. Civ. ~. 17( a ) . n4 
Hamme rmills has filed a counter-petition seeking recognition and enfo r cement of 
the arbitral award . 

- - - - '00tno t2s- - - - - - - - - - - - - - - - - -

n4 C35 has r: isea nu merous ar9uments In i :s l en gthy paoe rs , a~a the Court he; 
aaCre5seo t he orlnC lpal contentl On s in th :s OOlnl an. The Ot~Er ~ rgu men ts no t 
speC ifically a adress2~ have oeen re VI EWEd ana C8nS!dereG, but ~e2~Ed net :0 
aff~ct tne ul t ::nate r:,£ult . 
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- - - - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - - - -

, . 
• I • 

~ ~> 7 ~ ,f<. (.f'. ';" 

£.;j ' _The pa r ues agree t hat th Is aCLl::!n falls WI thIn the sco~e of the"Conventlcn -I 
an- tJ::e...Re~cgnrtlcn an o-Enfcrc=men t -crf -Fore lgn '-Arb'l tYal "AwardS'" ( :: Me 

J . "'Con ventIon ")'" as liilplemeAtec, 9 I I C; C 55 ZO'-P@r n5-jThe statute implementlnc 
1. ' : the Conventlon authorizes the parties to a fore ign arb i tration to bring an -

action in federal court seeking confirmation of the award . 9 U.S . C./S 207. The 
statute direct5 that the rev i ewing court {shall confirm t he award unless it 
fInds one of the grounds for refusal or deferral of recognitIon or enforcement 
of the award speclf i ea in the sa i d convent i on .} 9 U.S . C .~207. Thus , a 
reviewIng court may refuse to recognIze and enfo rce an aro ltral award only If 
the party seeking such refusal establ ishes one of the g rounds spec i f ied i n the 
Convent ion . / 

• 

• 

C :. -::) _____ _ ___ _ __ __ - rcctnot2" - _ _ __ _ __ ______ _ __ _ 

, ""..rd 
~ , ~a 5 See 9 U. S .C- , § 202 (~An a9re~!lIE'nL or award . . . whlcn IS entirely oetwee n 
CIti zens of the Unl tea StatE S shall ce deemed not t o fall uno er the Conv en tIon 
~nle" s [thE' legal rel~tl Dnshlp between the par ties ) Involves p,cperty located 
ab road , envIsages performan ce or enforcement abroad, or has some other 
reasona ble relatIon WIth one or more forelpn s tates. ~) ; Bergesen v . Joseph 
Mu1l2r Carg ., 710 F . 20 923, 932 ( 20 C" . 1'?83lj (aware SUD;€S: tel Can'len<:lcn If 
1 t IS <'pr C! nounC2~ In acc::J r dance ;../1::1 iS fe q:jir law or : nVO.!.';ln.o pa r t ~es ocmlc:2.2G 
or havinQ their ~rlnci~al glace af bUSIness outSide the en fo rcl q 
JU rlsG lction") "/ 
. J [ "'/".-:/:,/ '''- Y"..! ,)· .. /( :z;;: ( /1 ,) ,.' - .. ..; - 'J , /J , .. " '. J. 

- - - - - - - - - - - - - -E~d ~OC!n o t2s- - - - - - - - - -

.~ :I .. 

The qrounds far refusal to enforce an arbitral awa rd are speCified In ArtIcle 
V of the ConventIon . As pertinent to t hi S case , Arti cle V prOVides that 
recoqnltlon ana enforcemen t of an awa rd can be refus ed onl'1 If t he party 
a5sert ln9 such refusal fu rnlshe" prcof that : 

(b) The party aap ln s t whom the awara I ; Invokea was not given grooer no t ice of 
the appolntmen: of the arb it ra to r or Of t~e aroitratlon Prcce eo: ~ 95 or was 
othe rW is e un abl E to present hIS cas2; cr 

(d) The composition of t he arbitral authority or t he arb i tral procedure was not 
In accordance with the apreement of the partIes. 

~QD.Y.eI+t.Hln,. Art, e1 e v . SS , ( b). (d ) -:' 

~ d The prln ~lgil purpos2 of the Ccnv e ~tlon ana I ts Imple ment~tlon cy Con qres5 
was to 1remo ve pre-e xI stlnp oostacl : s :J enforcement' of forelpn aro ltratlon 
awards . Parsons & WhItt emore Overs 2~ 5 Co . v. 50Cle~e Generale 02 L' .nau s tr 12 Cu ._-- -- -- -~-- - - ----- - . . - - -. -- -

~ruer , soa F . !d 96? , 973 (2d Cir . i ~7" ) 'TTo faclil tat: thiS pol:e ;" :.h!ch 
lopl i e5 WIth soecl i l forc e In the f! eld of InternatIon al commerce , S 2~ 
:1lt.=uols nl Moter; ·::::; rD. v . =o~ =r G' r 'l sl='-~lvmoutt1. :nc .. ~73 U.S. 6;" . :: 2:: 

' ..... 8 t l J. ... no ... _ ;J ..... . "'- '/ E G.~ '1 ..... ~ .-~o'J. - .I-:-:'-~:;::-;:::"-·- -- '~-----~ r"" or'fl"'lr '~""~en'" ... - .:. =. 

LExis"NEXlS~;i.EXjS·NEXIS' 
.,.. . 

. ~r..':!/ "': J 
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Parsons & Whittemore Ove rseas Co . , 508 F.Zd at 973, under which the burden of 
proof rests on the party challenging the arbi tration award, Dwork i n Cose11 _ 
lnterair Courier Servs ., Inc. v . Avraham, 728 F. Supp. 156, 158 (S.D.N.Y. 1989)JjJ 
Ov erseas Priv a t e Invest. Corp . v . An a C:Jno a Co . . 418 F. Supp. 107, 11 0 ( D.O . C. 
~ t;:l 6l . ~ no ::-:2 gr=uliGS :-or r ~ fuslnq :J r~ ccq~lZ.: aroltral awards are narr=w2..y 
ccnstr uea . Parsons & Whi ttemore Ov ersEas Co ., 508 F . 20 at 976 - 77 . 

III, GB~'5 8~E PROCESS ARGUMENT 
tW-r{0{k \ 

£-0«:: Unde r zestieR 1 (s) sf ~rtiE:ie 't of the Convention, enforcement of an 
arbitrat ion award may be refus ed if it can be s hown that~the party aga inst whom 
the Award i s i nVOked was not given proper notice of ... the arbitration 
p roceed ings or was otherw i se unable to present hi S case ... .) CQl'llCs Rtign , 
Artislii II . § 1 Is). CBG claims that it did not rece ive proper notice of ttle 
arb itrator ' s in tent to impose legal costs aga inst it, and was therefore ~unable 
t o present its case) i n opposition to such costs.~ ~ 

,"""'-' ---. ........ 
- - - - - - - - - - - - - - - Footnotas - - -

.!..~<~ Spe~1 flCall y, the <casE ~ that egG cl a B's I twas un a ole to present 15 tne 
arg ument t ha t Ham mermilis IS not entltlea te ccl lect legal costs under ICC Rules 
be cause t~os = ccsts were lIlcurred not by ,"ammerm l lls but rat n"r by I ts ,n,urer', 
Argonaut . CBG argue s t ha t fCC Rules aut hor l !2 thE Arbitrator to aSSESS only 
·"n ormal lE9al costs Incurrea by the par ti e,.)' I CC Rules, Art.: c:_ 20 (2) (emphasl5 
ad dEd ) . 3ecaus2 Hcmmerm l lls 1 cos ts W2f€ iJ 21C u'l Argonaut , C35 ! s .::r~Um E!1 t t;02S, 
t hEY were not c~sts ( Incurred by Ca l p a rt! ~'.· 

L -=:> 
Thl 5 a rqu ment ao pE ars tJ be dubiOU S , at 122St as a mattar o f Amer!can l aw. 

The p revai ling rule 15 tna t an Ins urea ma y reccver attorneys fees from a third 
~ ;; rt '! (where tnEr: i5 same dutv an t he ~artv of tne ttllra par ty :J ;2V 5UC:"i 
f~es, suen 3£ 3 dut y of !n d e~nlflC 2 tlOn or a : t::g 2 tl=n ru l e 3 lJ : ~c r :~ !ng a ~: Llrt 
:!J :;5::2::': fc~= ) notwl ::.hSl:analng the f .= ,:: t~2t t=::h ~ lC:;l: V t ho: r2 : 5 1ave oeen 
In curred by the insurer rat her than the In surea'w~ee, e . g., Manor fleal thcare -v-" 
~p. v . Lomelo , 929 F.Zd 633., 639 (1 1th Car . 19911\ (holding, that, under Fed. R. 
(1\"-, P. 54 (d ) , costs could be awarded to preva Il ing 'par ty even though thOS2 

• 
costs, (oIe ,e pa i d bv partv' s Insu rer:. tc ho ld othErwise\ cour t r 23s0ned, "wo uld 
allow pl21 nI:f fs tJ arlnQ laWsuIts aga inSt :nsureo DEfeqcc nt; ~ :: ~out I n c~rrl n ~ 
Il tlgatton costs aft2r lOS ing on the merits ") :. Safewa v ~nt=l & Sales Co . v . 
;lb ln a En~~lne & Mac tlln E Wor k5, Inc . , 3':3 F.!d 129, 135 (l Q.th el' . 1965 ) (n ot ,~g 
ttlat lil t 15 alff l c~lt to f ind a d1St1nctlon JEt~ee n 5 llDrog~t l cn :J t ~e riqnt :0 
r ecover t he amount of the JUdQ ment which W2S pald by another ;. ana subrop at!on cf 
the rlght ~o n:cClver f~ES ") ~ 8011e : E n Q: n ~2: !n q & Su?pl ,! Co . v . G: !1 e:"cl 
Cont ,ols, in c . , ~4 2 Pa . ''' , 277 A. 2!:l C 2,814 (: 971) (overruling prior oeCISlon 
and noti ng, that "~e ight of authori ty" favors allowing, recover y 0\ fees und er 
these circu mstanc es ·) ; Howard P. Fole:~Co . v . Employers-Commerc12l \Urllon, 15 
Ar12 . App . 350, 488 'H .Zd 987 ( 1971 ) . lAs a matter of poli cy , the f act tt)a t 
Hammerm i lls has taken\ the precaution of purchas lnQ in s u rance should h~t excuse 
eBG from a 1120111 tv fo r, 1I;gal costs that would o't her '~l s e be ass ess2d \ aCja inst 
It. Ultlm2t21 y , Gr courS'i:, t tl e costs are recovereD by the ln s ur2r pUrSl!a nt to 
I ts subroqa! lon right.. so there is no ",llnaraE " to the Ins u red. C3G, cIti ng, 
J ohn F. Wanama KEr , New Ya r ~, Inc . v . OtiS Ele va to r Ce . , 228 N. Y. 192, 1 26' N,E. 
718 (1920 ), urges that un der Ne'. York l=w (wh!C;) C3G cla imS to ccinual ~ hIS-

Iss ue ) an In sur2d C3nnot recover attorne ll s I fees fr om a thl ra Dcrtv whera t ~05 E 

e :qlenses were ac : u3:'1v incu rrEd bv the : ~ s ~r2r and not C'I t he 'l .. s ~ir " d . Tb.!:"2 ! ; 
:::n.sl:2: :a l'2 :=' i.j : ~ : ::: ~JJ r: cw2v2: : fe!'" : ."': 2 ,: r:cc:;~ : :on t i1 ct ~J e !.r.i "~ I- i\ ~ ;: s :!lO VEtJ 
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r 
away from e Wanamaker result and now allows recovery of legal costs despite ''. i n' 
Insurance cov ge. \ See Dankoff v. 80wlln9 Proprietors Ass'n of America, Inc., I 
69 Misc. 2d 658 .. rt1 N.Y .S. 2d 109 (1972) (Citing, inter alia, Crowley's Milk co. 1 
v . American Mutual"wab. Ins. Co . , 313 F. Supp . 502, 507-08 (S . D.N. Y. 19-- )); 
,Ee "Iso Sass,"wer v .'J:.leld, t~a . 58 C!'t. 5775 (S . D. )I. Y. Aug. 12,1991 ) (n ot 
O! SCUSEln9 Wan ama ker, blI~call!r19 ""bsurd" the ar9ument that casts cannot be 
awar~ed In ravor or' prevalLlnq \larty because the Insurer actually Incur red tile 
casts ); Baller Englneenn9 & upply Ca., 443 A. 2d at 814 (not in9 that valIdIty 
of Wanamaker deCISIon "i s ollen 0 serious question in light of several deCiSiOnS !' 
of the New Yo rk courts') . 

~.~1\ - - - - -End Faotnotes - - - - - - - - - - - - - - - - -

[,J «The few courts to address thIS proviSion of the Convention have concluded 
tlla t the proviSIon (essentially sanctions the application of the forum state's 
standards of due process." See Parsons & Whittemore Overseas Co . , 508 F.2d at 
975:jGeate ch LlZ2n AG v . Everare:n SustEms, Inc .. 1:97 F. Supp. 1248, 1263 
t:::.J.N. Y. 1';: 8~ 1 , c: t!ng, Parsons " ~hlttemare OversE;;s Co . ) . Due proces5 
requIres natlce~reasan aolv calculatea, unoer all the CIrcumstance!, to apprIse 
In terested OErsons of thE pendency of t ~ e action ina affora thE. an apoortunltv 
t:J pr~.5=nt theIr 00.i2ctlons;,'1' Mullane v . ( antral Hanover Bank & 7."u.st Co~ , 229 
U.S. 306, 314 (1950) . 

[J.j \ The Ccu rt 13 ~ : nvlnC 2a that CaG We; afforde!J suffICIent no tl':Z t:--,:t the 
=~~2.s5mEn: of 12aal fees was 2n l s=ue !~ the arJltr2tlOn to comD:r~ WIt h aue 
~r::Jcess . FirSt: ~h e ICC Rules thEms21ves expressly pl;;CEO C3G on netlCE th::t 
th e 2SSEssmenc of ~E9al costs woula necessarily be InCId ent to ~he final 
015?Osltion or the proceealnq. ~rt~ 20 of t he lCe Rules Stit:S in rE!..2vanc 
~=r~ : ~ 

• 

/ 1. ~h e ArOl~;'" ~ tJ;""5 aWard shol.l, :n aOOl tlon t: oe;llng ~lt~ t~:e 'nE:":':3 cf : ~iE 

case , fIX the costs of r"2J· the aroltratlOn ana deCIde whlcn of t he partIES 
shall bear the casts or in what proportions the costs shall be borne by the 
partIes. 

<:f ~ 
Z. The cests cf :~e aroltratlOn shall Include the "roltr::tor ' s fE :5 "no t ~e 
administratI ve ces,s fiXEd by the [ICCj Caur: . .. , the eXDEnses. If an y, of 
~ h E arOl~ra tc~, : n2 fees ana expenSES of any £xoert=~ and the no ~~al :eqal '::5t5 
: ncu rrea by the pirtles. / 

r1~ . ..seCC:1d . the ,H'A ro:::--ator ' = TErms!Jf Re:er : nc e' -:." ...... t::e aocument fI -ae:=: :1 :no .... t'1e -- ' l,S .s ue!: to be O€!Erml nea,1\ In the arOl :ratlOn, jC:: ,~lJ125, Art~~];.e:- i3 (~J(7 WtllCi1 was 
SIgned by counsel for both partIes, stated In part: . ~ 

;Pt . 

• , . 

The bas i c ! SS LJeS 

~ 
to QECHle on t~2 

= ~ 

in this arbItratIon are as fallows: 

claims submitted by the p;;rti~s. 

!Sic: 
-.--' 

CJ fIX thE C"C-~ of the arOltratlCn and aE~:ae ~hlCh of the oarr l ES shall 
bEa r the COst E or :n what proport!c~s of the c~st3 shall bE bor ne ~y thE 
ocrt:e=. 

-- . 
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Third, at the conclusion of its post-hearing br ief, which was filed and served 
on CBG in Oc tober 1988, a full year before the award was issued, ["1ST 
Hamme rmilis urged the Arb it ra to r to~enter an award in f avo r of Hammermi lls, 
Incluolng the costs of arb itration , such 2S Hammermills a ttorn e ys ' fees and 
exper t wltnes3 fe e s.'.~ !!2ilime l l,n :':5 ' :'8&: !iC : Fl!"'l f; 8 1"1e f (QC "JC~&e+-a-:. :11. 
Finall y , CaG was again put an notice that the assessment of leg al cOStS was an 
lSSlle when I t received the Arbl tr~~~~s ~" eorpm ber f29, 1989 letter reqUESting the 
parties to submit their legal COSL:5J:!.UTlliS leL~ 

Dear Sirs: ~ .. . 

r would appre ciate if eacll of you would k~'f-5end me bV fax the statemen t of 
his cli ent's lEgal casts, ac cord ing J-a-arL 20 12) last part [sic] of the ICC 
Rules of concili atlon and a rb I tr-a·tfon . 

. .------
CBG responded to th-l-S'- l ette r by submi tUng an i t em iz.ation of its own legal 
casts, wltho~I:'-r'eques tlnQ an addit ional opportunity to be heard or raISIn!] any 
" ~nc~rn~ ,..":n - r"'·..,n 1" L..IS' '. C __ C L1~ . ~.... _ , .: . ~~c. _ ~ ll "::. ,.'! ... 

tit - - - - - - - - - - - - - - - - - - footnot 2s- - - - - - - - - - - - - - - -

, 
iI ! - -

r: ' 
~j n~«It IS Important to not e that C25 IS no t cla iming that It c:o not ha ve an 
Dpportunlty to Challenge the ~mount of legal cos ts Im poseo by the Aroltrator , 
R::t her , C3G clalms that 1 tWas denled the cpportunl t :J t~ challE'!1Qe the prcprlE'tv 
O ~ 'hO' - c.- - c.- >"'Io n ' o · l~a-l roct '" VCJ1 ,~ O""':':": t-:- I ""0 .. 0' - ~e-:t\..O.~- .... th~r __ 
- 'rM l'jm' :n~.J ~tn"a- t': 111;35' w~ S r"' O-~ -Pl-- c-eo' '0' n=' "':.nc" l. ~~C " I~ '/'''0'; fiLl ~h'l S~ t.; ~ ; ' l ~"" 'nne . 1""'0' ,: :r~;,.. = ~:-~; .: ~ _ . '- ... ~ e 1.. .:: I· .... _ I.. ._~ ~_ "" L.:. ~-_~~~J I ": .... " 

~;len It received ItS cop" of HammermlEs ' .folJIl_s.els~-lE. t;: E ~ ::o "t he Arolt r:: tor 
::se~jnn Tt1e._amoun..t- of -co's fS-Kammerm!11s was se ekIng:. 

- - - - - - - - - - -~:' d r~Q~:' C:2S- - -

(.'1"-
,,<Tilus ,. despite a ctual notlcE that the Arbltrat,J,efl was empowered to assess 

legal casts in the f!n ~l award, tha t Hammermliis was seek in9 an award of s uch 
costs, ~no that the Ar oltrator hao SO _ lclteo cost Informatlcn from the pa rtIes, 
C3G 010 ~Ot onCE raISE before the Aroltrator Its ar9 llment ~h2t Ham~er~llls was 
no t entltlpo to recover Its lega l costs because those C8sts were oe lng pa id by 
~rcon~llt.-~ Und er t'lese Circu mStan ce , ':he Court IS conv:r.ced t hat the notle. 

. t - .. L-. .... Q e nroc",_c, C1- l c - e C' c-r's'" or; ~ / . / (! :''2a l.! lr2~e!1 5 o r '. II -=: U r ___ = L ~ w !" __ Co.. rl _ '-J . -rt"1'"1.: ' ~ ;o.-:t ...... 
-- L 

- - - - - -r~o:no~=~ - - - - -
I 

3Jml~I t 15 undlsputed, of cou rse , that CBG was aware throughout the arbitrat!on 
that Hammermills ' costs were bein~ paid bv ArQon au t, because it was CBG Itself 
that h~a SEcurea Argonaut ' s duty to ae fend . Moreover, It IS also unalsput ea 
that the Arbitrator was well aware that Hammermilis ' legal casts were belng oaid 
by Arj:lOnaut. After the parties secured the modIfic a tion to the 2utomatlc stay 
that allowea the ; r~ltr at1on ta orOCEe~~ t~~ Aroltr~:or sta teQ l1 :: June 1ge7 

"'AS I und ers t and : t1 e 3anK.ruotc '/ Ccurt ':i:2:" cf Maren 1 7~ , 1987 . : ;,e modliicat lon 
of : he automa tIC ~t3 y of the arDltr21 praceeol n9s is subject to ~h~ c~nOI~10n 
that Arqcn a ut-~lawe5t defends Hammer~1115. ) ."0 
~~ 

/" 
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n9 r~lies on B ~atr i c~ FooOs Co . v . N ~w England Pr i nt i ng & Lithographing 
Co. , 899 1171 ( F~d. Ci r. 1990>, for th~ proposition that i t loIas de nied dUE 
pr ocess. tru ~ t hat t he Federal Ci r cuit concl uded that the I mposition of 
sanctions In tha ,os e I' lola t ed the sa nctI oned par t y ' s du e pr o ces s rIo h t s to 
'!oUc e and a n opportuni ty to be hea rd . itle c:Jur t ' s Or! ef dESCrl"tl On' of t hIS 
ISS UE, howeve r , does nD-t conta In any d lScu 5.s i on of t he proceaures In t he 
Olstrl ct cou rt pr i o r to the ! mposl tlon of sanct i on s or the e xtent to Whi Ch , If 
at all, the sanct i oned part~as placed on noti ce . See i d. at 1176. As far as 
one can ascerta i n from the d i~~~ict cou r t opinion, i t appea r s tha t t he district 
court i mpos ed sanct i ons sua sponte, wit hou t any prior ind i cat i on to t he par ti es 
tha t such a rul i ng was unde r cons i d~~ t l on . See Beatr ice Foods Co. v . Ne w 
En.ol and PrJnti ng & Li t hollraphlng Co . , No. 8-80-335 (D . Conn. J uly 14, 1988 ) . 
Mo r eover , t he di stric t court ' s i mpositi~Of sanctions res t ed on a fa c t ual 
find i ng tha t counsel had "mul ti pl i ed t he ~ed l ng s un reasonabl y a nd 
ve xa tiously . " See 899 F. Zd at 1176 . In th iS ca'5~ , the Ar bi tra tor ' s as sessment of 
costs di d not rest on any s uc h f actual f i nd ing o f.-..,bad f a i t h ; r a t her , it was an 
or d i nary I nc iden t of the t ermina ti on of the arb it ration pu rs uant to I CC Rules . 

~ ..... - - - - - - - - - - - End FOOt~ O t = s - - - - - - - - - - -

" 
! V . COHPLI A NC ~ , ~ [CC PROCEDURES 

Dt] FcBG ne xt c::ntenos t hat t he ArOI tre to r Vi olated ICC oroceau re ~ 'I Ii1S 2rt ln g, 
1nto t he aware the amount of the 12gEl c ~ s t s t J be ~SS 2 S 52 a aQ21ns t i t a f ter t J1E 
~rart awa rd nac bEe n aoproved bV t he I CC COll rt. CgG arq,ues ;:~ et ;:ni S D ro ce~ u r e l 
v lol a tlon ~J! v es r l s~ to a de fense to t he aware under seG: j Qn 1 ( 9 ) sf A FLc:e 0 ,/.t , ;( , 
of t he Con v entlO~h lEA ~fOY; 8eS tl'l a: I eco~n l t!oiI "na en(ol C2!!1 2 r1l :t1c'{"'il"e 

'" 

.cz.f.Ll£.E.r1 j;' .1l l" b C'"'~tl-pe 5 1:!3 Fl s f :he or~ l: "': 2. :L.. thO i ~t 9 0 , ( :1:::: ::c-~-t-~e-c~~ trl!'of? 
'- ;, 'l o t '~t"\.r"~rt~rth--'-" e -·I"T'1" "'=' m~"t-- t···-"~e .. na r" l 0<:: ~- . ~u. I' jG .. ~~- -rIC 1- ", ... _ :'c _ ",",,°1. ----;;;;-... -......... ~ .... .::: .... l ~ ,I c.~ , :::_ . . C ;I '..I 1. ,1 l'" . ...... __ • ~ • • . _ • • _~'=I... _ ,- ,. :::" . 

t he ar j lt r 3::~n C ~ 2 U S 2 :n Its cantrae: WI t h H 2 mme r ~ 11 1s provl tEc far 3r Olt rs t l on 
'!';: cco rolng to t he Rul es of Conclli at lon and Arbl tra tlon of tne [ ; CC;;,"" ana 
t he refo re an y procea ural vi ola tion of I CC Rule! neces sa rIl y vIola ;:Es ( t he 
aareement of t he ya rtiesJ und e r the Convention . ' .\ 

- - !~~~ 
II! ~:rh e Court aoes not bel le ve that 5e€~ lCn 1 r g l 'J.i A r t~ V,. 1.-1 2 5 lnt Enae d . as 

- - CBb argues . ' to perm l t revl ewlng cou r t s to police Every pro cEo u ra l rull ng maoe Ov 
• t~e Arb i trator 3no to .set aS Ide t he 3wara 1 f : ny vl olatlon of I C ~ prO C20 u r~s 15 

COLIne . 5uc~ an l~ ~ E r ? r!tatl on would c: r 2 c : l~ c :n f~l ct wltn t ~e 
!~ pr o -enforce mentJ bi as " ~l- o f t he Conven::on 2no I tS l nt en : :on t o r emove 
obs tacles to con f :r~c t l on of ar btt ral awards . See Car~e Blanche (Sin aaoo re ) 
Pt:., Lt:L v . Cart? 3l3nC he Int ll , Lt d. , c E: 3 ,: . =uoo _ 91.5 . C;::e ' ~ . D . N . y _ ~ 988 ) 

( [A ma 10r purpose o r t he f ederal ArOltra tlon Act is to aVOi d oelay and 
unn e cessary e xpense to t he pa r tI es . .. , and the de l a v t ha t would result fro m 
r~Vl ew inCJ. proceou ral rul i ngs of t he a rOl tra to rs woul d be s ubs tantl al. ~) ; cL 
Parsons & Whlt t emore Overseas Co. , S08 F . 2d at 973i({An e xpans ive cons tru c tlon 
of thiS de f e!1se [S 8b: Ul~ 2( 9) sf AFt :ele 'fl would viti ate the Con vention ' s bas l c, 
: f f ort to r2!1lCVE pre- eXIs t i ng obstacl== t o enforceme nt.'. Do } . K 2t ~ e r , tnE Court 
bel!EVeS that a more approp r late ! t anoar a of r~ vl ew wo uld be t8 5~t aS i oe a n 
awa r~ basE ~ en a prOCEdu r al v iolation onlv l ~ s uch vl ola t l on wo r Kea s lI bst an ~1 2 ~ , 
preJ udlce to t~ e com p131nlnq pa rty . >lh a t Ever the scop e o f .s a e ,,~p '! Id-l-.,-- 1' .' _. '­
~owe v er, ;: he Ccur! cJn cl udes thet ! t 15 not appl! caole ~Ere JE Ca USe CgG hiS no t 
;ne~ ,1: 5 tJ u rd e!'\ Jr 2staol l s hlil q t ha t :: I : o l.: t ~c n o f i CC orOCE'1Ur -e OC:~l r :'" 2a . j 

I • 
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e8G's theory is that the Arbitrator's actions violated Article 21 of the ICC 
Rules, which provides: (*18] ~--" 

Before signing an award. whether partial or def ini ti ve, the arO ltrato r sha~l 

su~ml : it In oraft form to tne [ICC) Court . The Court may l a y Down 
~ o dlflcat lons as to the farm of the award and, without affe ctlnq the 
::ro ltr2tor ' s liberty of deCISion, ma y also draw hIS attention to paI nts of 
?~~ance . No award shall be signed until it has been approved as to farm . 

[102J fCBG observes that Art~ 20 (1) states that the arbitrator's award <.shall . .. 
fix the casts of the arbitrat iort~ Therefore, CBG argues, when Art~s . 21 and 
20(1 ) are Viewed in conJunction, they require that the draft submitted to ttle 
ICC Court for approval include the costs 2ssessment ~ . 

lZ?J <!: (The Court believes that at mast the rules relied upon by CBG give rlse to 
same ambigu i t y as to whether the asse ssment of legal costs must be included in 
the d raft award s ubmitted to the I CC Court. Haterlal submitted by bath part ies 
': "' r:m ~x.oEr:3 on IC: .~rOC E'O !.Jr2s . howe ver, c::n VlnC25 :~E' C::ur: : ~2: ':35 raE ~ :: 

2staollsned that : ~ere was a vlolatlJn of ICC rules In thiS case. 4ft2r t t1 e 
• final award was Issued, the part i es wrote to Benj amIn DaVIS , Cou nse l a t the 

':euetana t of the ICC, requesting that hE explain. Inter alia. the -"--1-9 1= 
prOC Ed ures under ~ he ICC Rules for fiXing of the c~sts of the arOltratlon ana 
for awarding attar~ e y s ' f ees . Hammermilis has s ubmi ttEd to the Cou rt Mr. Da VIS ) 
sworn r ·esponse to the part i ES ' InquH:es , ' ,:ohi:h IR<:·lmH!S, :~ 9'.i2::::n and : nsW€-" 

• 

r'Jt"'!1!2t ... t Il e: f O:':'C!tQl . il~ 1.1 1- 0 1 t1io L.L ui i . -

C .. ,.) 
1 . -"'P lease explain the procedures und e r the ICC Rules for t.he fiXing of t hE 
costs of arbit rat ion . / 

~l' an arb ItratIon t~ a t prOCEEC S to a f:nal a ~a rd. 3t ~he t:~e : ~ e araft ;~E~J 13 
;UDmlL~ 2ct to the [1 ,:: Cou rt ] ro r 5CrUt:n v :n c.c co rOa nc: w~th Arr : c:'e 21 IJ ~ : '1:-
I : Rul ES , In tMe Event the Cburt ipprJVES the fin a l aware pursu ant ta thiS 
Article , It also fix es the adm lnlstratlve ,cnarge of the ICC and f Ees of the 
Arbi tral Tribunal. . . / 

" ..-
?uiSi.! ;:nt to the !CC :; ule~ ( Artlc !.2" · 20 ( Z ~(1 ] :t 15 ~:'e ;"2=ocnsltn:!: ~J of t7iE: 

~rbltral Tribunal l ~s21f t o dete r mIne t~e "n ormal legal cost s " Incu rreD oy [he 
par uEs . 

2. ~lE3S2 explain the prOCEdures un cer :~e ICC Rules far awarding a[tar~e~ ' s 

r2es. 

Hlere are no.- reqUired procedures for the awarding of normal legal cas t s , I .e. 
attorne y~,s/f ees. Pursuant to Article 20 ( 2) of the ICC Rules these amounts arE 
not fu ed by the (ICC) Court. They are , as already ExplaineD, fix ea ( " 20) 01' 
th~ , A:rbl tral Tribunal. 

r=- .... 
211 <'1 Hle substan ce of Hr . DaVIS· ' l ett" r;,; :~er:f:F'Z.I IS t~at whll :: the :SScS5men[ of 

- casts of the arbItral t~lbunal ana t ~ € aamlnlstratl vE c~arO E of thE ICC 15 [ he 
rEsDonslbill t v of thE ICC COUrt, the ::S5 Essmellt of "'norma f legal casts? , '~ tll~:l 
lllciuoes l eo"l fees, :S loll thin the « e xc luslve campet::nce)' of th e ArOI trator, : r:a 
there are n'o form al ~r~c= dur31 reo,u:rements goverrllna. that aSS25S me ~ t. T:ll S 
cDncl~5!On IS bUt ::-: £52C by on a f f lCl c '/: t J s ubmittEd by C3G Itself, of Wll::'! =. :n 
o::: k .. c:J -~ ut:-ta: cf :: t:·S'= t:~e Jr1 I:: =. ... :~: :- :-:.l:;l , :'! .u n!c~ Jr~':2S=w~ :; r'" ::~:=: 
~ ~at ~t~er e 13 no ~r~ vl S1Gn of t~e ICC ~ule5 wnlcn Cl~: ;tes 3 SOEClrlC 
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procedure ~or the arbitrator to follow In addressing the award of legal costs . 
. ~ PaFk Affi~avit, P16. Professor Park confirms Mr . Davis ' statement that 

{unlike arbitrator's fees and ICC administrative costs, whIch are fixed by the 
!ee Cou rt, the Qu antum of 129al costs IS fixed Oy the aroltrator hlm,21f.)'-i-<1. ~ 
:: P·B . lilO 

-~ 

---- ---------~- --- ---- - - -----

Jtl ~The Qist of Professor Park ' s affidavit is that in his view CRG should 
have had a greater opportunity to present its arquments aq~inst the assessment 
of costs. The Court, however, for the reasons already explained. believes that 
the opportunity accorded eBG sat isfi ed due grocess. Althouqh Professor Park 
states in his affidavit that he is (not aware of any other case where the 
arOltrator added $ 1,000,000 to the award after it had been aoproved by the 
Court of ArbItration), P.r~ I"fisavit at P2Q, Professor Park does nat conclude 
In hi s affidavit that the procedures utILized by the Arbitrator In thIS case 
actually violated ICC Rules. Such a conclUSIon, however, Is a prerequiSIte for 
i~ftl:l:lq to 21farcE :he award un oer s.e-e·t ·l-8f-'1-1 ·( e-}- cf Ar~!~~ If :.J nOE!'" ca!:: ' = '::..111 
,nt: rpretatl0n of that sect:on ") f.,; / ".: 3, ", 

- - - - - - - - - - - -End Foo tnOt2s- - - - - - - - - - - - - - - - -

;/;-/« rGi ven the undlsiluted procosl tlon that ther~ are <no required procedure,? 
-90vErnl 119 t~,e a.sseS5inent of 1e921 cost; .. It ~s dl~;: ic :.JlI to =.2: how tn!5 C : ur ~ 

CQuld conclude t hat CBG ha, met It; Duraen of establishIng that t~e proceaures 
u,ea by the Aroltrator to assess costs :n thiS caS2 WEr~ !n cJntrav!nt i on of I:C 
Rules . 

;v. REAL ~ARTr 1,<[ IN ,dES , 
- 'I I -
_ / ~ I('< I Feceral flul: of CIVIl Procedure 17 (0. ) ~rO'l!ces tnct "eVEry actlen shall be 

- pro,ecuted In the name of the real party In int~ res t>."'-CBG argUES that Argonaut, 
not Hammermills, IS the ~re3l party In interest> In thIS case und er FeD. R. Clv. 
P. 17(a). because Aroonaut has paid Hammermllls' defense costs and un der the 
"'j 'oroo"t 'on or'"'lVl1!10'n in .... ""'0 ; n<ur-nc" -a"~QOO'IEnt' "' I' " "'0 ..... 0 I .i .... · -- to :l _ ~ ... , .... . . _ .... L " t;; .. _ C C ~_ . o;;;_ . II ~ , ON .... _ 1". _ I. Jl t;; .. _I. ~JIIC_ 

benefICiary of ~nforcement of the award. CgG CI=25 persuasI ve authorIt y for the 

• 
proP.osltlon that an Insur2r-suoroge~ IS the ~real party !r1 ln i:erest~ und er Rule 
' 7( 0) where : :,e ~nsur~r haS oalO !n f~lll unc er 1:::' wcl:':'J 2!1C ~S c:Jm c~£!:?J. I/ 

, ,:i, ./,;ubroqEted to t he Insured's 'clalm.~.-LSee, :.Cl" U'nlt20' Stat!:; 'I , A'Etna ' 
,.' CaE-ualty & Surety Co . , 338 U.S. 366, ~0-81 (194 9 ) ; S2e a~5a fA-C mfint, A. 

" " .. 1 ~, I ' "r & M K-ne o'"'er- l Pr-ct,r", & 0r~r"dur"~' ; 1 : ' : -- -;.1. (" The L . __ ::' ! .::. ~ r _:.J::' ::. ....... , ..J ... .: ____ -: ... _"_::. • ..l_ " 

peneral rule In th~feoe-ral-courts - is that' I f ' the Insurer has paId the entire 
claim, It is the real party In interest and must sue In its own nam~~ (footnotE 
omItted )) . ; 

-.; 

- - - - - - - - - - - - - - - - - -F ootnotEs- - - - - - - - ------- , r, 

n11 In this- GCS2 ! t 1S not ~ntl rel lJ cl=-=r whether Aracnawt has c rlfJht cf 
suorOQc.tl on to !:heEI'Tt:-l-C..e 2.'5ESsme~t 'Of leaal costs . l't 15 concelvable (as CgG 

, -- -aCKnowledcE, ) : hai: certain ~f-t~e costs coula have beEn Incu rred prIor to the 
. --OEclarator'! lucqment actIon ana c®lG..,_Q..c.VE been borne excluslvel 'l bV 

Hammer:nllls . oresumaolv. however, Arcor;2tt~would have cove rea thOS2 costs as 
.. ---'..Il212. 8r.C2 :t:= :ut 'J :0 dei2!1d wc.s 2S:=:::S~E'J . ana-H:mme~~il2..:.: :J'JE~ nc: d:~;L:::: 

~n2I ,c.r~onauL. 1125 ;, c::lmple!: ilpnt of sub rogatiOn 1 ... .11 frr--~ec: t c t:1e erli::i2 
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fee award. 

- End Footnotes-

:'{J <,- Rule 17 (a ), howe ve r, goe s on to provide tnat '.fa pa r ty 2uthorlLed by statute 
~a v sue In that gerson ' s own name Without JOining the pa rty for who se benef!t 
the iiC tlan IS orought.~ In the typical In surer l s uorog ee case, In IoIhich the 
In surer is generally held to be the real party in interes t under r' 73 l Rule 
17 (a ) , there is no statute specif ically author1~ing the insured to br i ng su i t. 
The statute i mplementing the Convention, hOlolever , provides:~Any par ty to the 
arbitration may apply to any court haVing j urisdict i on under this chapter for an 
ord er conf irming. the alolard as aQ1'lnst any ather ~artv to the arbitration.)' 9 

"Se,I . U. S ,C . ,,§' 207. It appears , therefore , that Hammermills , a 'fpar ty to the 
aroltratlonJ In thiS case, IS ex press ly autharl~ed to sue In Its aloi n name. 

[!.:!J <!: CBG ne ver theless argues that t h e ("'aut ~lori~ed by statute"'>provlsion in Rule 
/5;:tI 17(a) IS nat satisfied by 9 U. S.C . .K 207, relyi nq on Roc~_ Or i ll in q, Blas tlnq, 

::.: . L:c :=l U!11Jri 'l. ;"!c5cn 3.. H;::fiOEr C:. , ~~7 ~ . 2:J 627 ( 2d C:r . i 9 : t. } , ':2it. 
aenled,. 349 U, S, 9" 5 1 19 5~ 1 . In ROC!\Or!lllnq. a labor union IoIas ~l eld nat to te 

• the <: re~l party In Interest7 uno er Rule 17 ( a ), . ~n an action for mane ~1 da mages en 
oe lalf of Its memoer employees, desOlt: S ? C - ·o~ 301 ( b) of tne Labor Manaqement 
Relat ions Act ! "LMRA" ) , which provlaea, tAny l abor organl~atlon whi ch represents 
em\lloyees In an Industry affec tlnq. commerce, .. mav sue or be suea as an 

• 

erl;:: ty and Irl behalf of the emplo yees It r:oresents in t he -f-+-C4+ courts of 
the Unlted State5.~ The Se cond C:rc~lt conclllOEa that t h iS prov151cn of t he L~RA 
est iol lsheo merely t hi t a laoar organ!13t!Cn had a CBOa C!ty t o sue ano be sueo 
!n trle feder al c~u rts , WhiCh, as an unlncoroo ratea o rgan iza tion, It wo uld riot 
otner lol ls e possess unDer the common l aw. See 10. a t 691, T e court fo una :ac" O~ 

)01 to be ~a caoaclt y statute and nothing mere. No s ub s ~an tl 'l e r :qhts wha tever 
2,: cf fe o:t2d thE:=C IJ , /~ rd . ;:.[ 692 . ~ /L -~T7T: ,"::;)'1 : ': , J 

I .-
- - - - - ' - - - - - - - - - -rOOtnot2s- -~ - -

n1 2 The court noted t hat se c tion 301 (a ) of, Ahe LM RA spec i fi cally enumerat" d 
the types a f SubS t an t 1 'Ie cla Ims tha t C.:W-l:d-oe aSS2r ted by the labN 
c r;::n!! atlCn s J :.Irll::' ~oula h: VE oe::r! '.; nn 2C2s~cry !f ;2ct:cn 3.01 ( : ) '.Jer= li1t2r10::'C 
to authorize the o rQanlLatiCll1-s to bnnD SUit In all cases. See 217 F .2d a t 
.:.92 - 93 . - ----- -

- - - - - - .-"- -~nD F~DtnOteS - - - - - - -
' - I N ' ("- :'..:.-' 

I - r1E C:Jur: t:::2 1/ ~': t tl2 t .~ U.S . C. ~ 2~7 15 mUC ,i .';1cr'? then ::-;E i::: mo12 c.=Ga c:: y 
statute" at i ssue In RocK Dnlllng, 217 F ,2d at 693 . Sec~ 207 creates a 
su ostantlve rlqht on be half of 2 par ty "';';M- to an arb'l tratlon proce<:ding tc 
brIng a feder a'l action fo r confirma tion of tha t alolard, ana est2ol!shes an 
entitlement to confi rmatI on unless certain narrolol statu t or y defenses are 
establlshed bV t~e \larty see!qng tel a VOiD the award, Ind eed, neither 
Hammerm llls nor C35 , :orpc~aticns Qct~1 neea 2 federal st3tut~ merel y to 
e£ ~aQllSh th2li C::DcCl t il to 11 tl~a::2 ~ :1 t hel:" o!.tJt1 n ~me5. Acc C!rc : r.g!. lJ ., the Ccur: 
:::l!~VeE that R:Jc :.t.. Drlllli'l9 :5 In a DpOE! t 2 eriC t:1at Hcmme rml _l.s !s 1"'authorlz.eo C! V 
:t: tU t2 11 to br:ng. en actlOn r:J r COnil;:'!1a t!On WIthIn the me anlnq or Rule 17 (:: ) ou" 

:iE2 CG~G~--V,.~twe:.J..,--2Q·7 -r·-. -~1J 1-39- 1.E)-.C .. · &!r ~ -· 1 9:;9 ) -( Rule--+-1 (a ) ::?tl.s...£.lea iJY _I 

. -:" 1o: " r " C- Of C~l~:':'Ic' - ~ --= t ·, ... -:: uiOv ~a' r': c t-" - t r. .... Oci: c , ,,,, - c-i-tnn -":n- 'J b ~ =-: S 1 t""i1P~ 1:1 

:;~~:~c: =~ ::; :; : ;:~ L. ~r.-~;: ' ===~_~~~· i ~ " :: ; ; ~'- ~J- ~~~ ; ~:r ;~ E ~ ~m~ ~~ - ;:;-~~~r. 
~=mE "J : Gcl a nt2 __ '/~ . GU10q-.:. ~96 F . SlJOO. =77.579 l J . Q. ,: . 1981: ) ! ? ~; l.e l ; :a ) 
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satisfi ed by statute providing that "a ....... ruc, ... icant dissat i sfied 
of the Board of.. .. Appeals may b)l civil action. 
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n13 The principal purpose of Rule 171a) IS to prot e ct a ae fend ant from a 
sUDsequent action by a non-party who IS actually entitled to the relief at 
Issue" and to ensure that the J~ent has full res .iudicata effect. See 6A C. 
Wright, A. Hiller & H. Kane, Federii~ractice & Procedure § 1541 at 32Z. In 
interpretin.Q section 17la), it is i mpOl'tant to keep this purpose in mind. In 
thi s case, althouqh CBG suqgests that i€'is at risk of a second act i on by 
ArS/onaut assert in.9 its subrogation right to ''collect i on of the fee award, It is 
diffi cult to see how such a suit could be malnta.l.ned. CBG 's only conceivable 
legal obligation to pay these fees arises under tne , arbitral award. As CBG 
Itself recog~izes,,, under 9 U.S.C. § 207 only the oarti-es to the arbitration 
which AC'.oonaut was not - - have a right to bring an enfo r cel!lent action. The 
COllr t .. moreover" notes that this act ion was oriq,l nated by CBG. aqa ins t 
Hammerm!lls alone. ! ~ CBS wer~ trulv c~n:E ~1ed about t~e ~~~~2t of a S?~E ra:2 

SUit bv Arqpn aUt. It 15 curiOus that C2G did not attempt to lOin Arqonaut is a 
defeno ant at the outset . 

- Ena Footnot:s- - - - - - - - - - - - - - - - -

r / 
- I 

" 

---,/'1-;-. - ::RE ~ L!9E1'1Cri :rJi::<::7 

;;:0« Ha/TIme rml lls rE!~ U Ests th a t 1 t be awaraeo ~rE - Judqme nt intere5t runn,nq frr.m 
- - tne date of the aro ltral award to the date of the judgment In this actIon. 

, 
, . 

: -

--

Sect~ 15-10a of the DistrIct of Columola C:de provides : 

~ In an aC: lon :n the ~n lt2a States D1Strlc : C~u rt ~or the D!s:r l: : :f C ~l ll mDla . 
. . ~J rE! cover i l , qulOatea deat on wh!c~ Interest IS payaole Dy CJntract or oy 
l aw or usage the luaq.ment for pla intiff 511 a11 in cluoe Inte re5t an the pnncipa l 
deb t from the tIme when It was due and pa yable , at the rate fiXEd oy contract, 
I f any, un til pal d .) i 

e.:: . ':ode e 1: !:B . Ccu r ts nave COnS!5t2ntl 'l a llowea ore}uoqment Int erE!st In 
-actlons brouaht tCJ c:Jn f i rm arbl tral awards . S e~ Reef?:-- Exoress !...ln e= Ptv .. Ltd . 

I , Ge!1er~l Au ~ hcr:: 'l f:i ~ Supal 'l CJmmoa::::5.! 71.i ? Supo . ~ ·~c, =~9 ( ':.J. ~L ~ . 

i 939 L.(t ~ !"e- .1u(j9m e !1t In:a reSt on an c.r:ltra'Clcn 3. 1;.j2ra is at : ~1 e Gl:::cr2'C.:an of 
:he OlStr lct c~urt. ~ u t 15 usually OEr~~::~~ . a rlO Should be grantee tin : ne 
2!::5:~lC :' ·Jf 2 ;'( C2~t::r = 1 ": ::' ~:.Jm.stanC25-.:? ... '~ a .. ~ auct::1C L.= rs 2n v . ;' . :: . :: .:r:lE!it2r. : nc . 
620 F. Su p9. 1084, 1125 (E.D . N. Y. 1985 ) , Aff ' a;800 F.Zd 1128 IZa CJr . 1986) )) ; 
( · 27" Fort Hi ll Builders, Inc . v . NatIon al Granoe Mutual Ins. Co., 866 F. Zd 
11, 1~-15 (lst Llr, 1989); WatE!rs loe EC~?~_N~.5!.~tlon Co . v . [nte rnatlonal 
~oatIonl Ltd . !f737 F.Zd TSO , 153-5;, IZd eJr . lif!f4 ) . AccoraIngly, the Court 
be lieves that 9re'- luoq,ment IntE!reH IS pavable «by l aw o r u sal!.e ~ under 5eetloll \.c.(i 
1:- 108 t 2na :s appropr:2te In thIS C 3~2. The Jud9ment In thI£ = ~tlan s hall 
~:'Er2fQr2 li1C2.uuE pi2 - 1uaqme!1t li1t ereS t :" '.lrH11nq from Novemoer_ 2-4 , 1989 ( t.he (j3.~e 

on ~hlCh the Ars!:ratJ r' 5 3ward w~s not.:f:ea ~= the p~r!ie~ ) ~D the GatE of 
2ucg ment he r2: n a!. t he i ct2 c f Si X ~e:cS!1t ~2r annum . . ' .1.. / .:.;. , '" (~,~:,,, . ). , :,,~· ~~· ' l ' 

-: CD:~O'2=- - - - - - - - - - - - - - - - - -
' ... " 
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n14 See District of Columbia . Pierce ASsocs., Inc ., 
1987) (rate of in terest under D. C. ode 5 15-108 limited 
anntlm) . ~, 

PAGE 

527 A.2d 306 (D.C. 
to six percent per 

31 

- - - - - - - - - - - - -~nd Footnot:s- - - - - - - - - - - - - - - - -
'-, 

'11 . CONCLUSION 

[.2Q«\Fo r the foreg,olng reasons, the Court concludes that CBG has not established 
any ground under the Convention for refusing to recognize and enforce the 
arbitral award. Accordingly, an order will issue [ 26~ confirming the 
arbitral award and entering Judgment thereon and In favor of respondent in this 
actlonJ ;» 

• 
DATED: MAY 29, 1992 

, 

JOHN ' GARREiT PENN 

Chief JU dge 

ORDER 

Upon consideration of the cross-motions fer summary 1u dgme~lt filed herein , 
ana the memoranda an& exhlDlt s In supoort and oPPos l ticn there:c , end fo r the 
I"E 2£ ons £2t ror: ;i In the Hemor~nOum OOl nlon 1s'3 11EC! on thls ~~t2. 1 t : :: h er~ov 

ORDERED that t~e motion for summary JUdgment of pet itioner ana 
ccun ter-res gondent Compagnie oes Baux!tes de GUlnee IS DEN[~D. ana I t LS furth er 

~RDE~ED that : ~e lotiOn fo~ summar~ JudA ~E~t ~f r!sponoent a ~ ~ 
~OUi1t2r-?e tl t:C :H~r uammerml ll=, [nc o ~:: Gi\ANT::J .. ana JU DG' E~IT :5 ~2r2J \I ~nt=r2~ 
:n Fi vor of Hemmer:nllls, Inc. In thiS aCtIOn, eno !;: IS further 

ORD ERED that the Award of the Arbitrator of the In ternational Cou rt of 
~rOI:r;tlon in Ccmpa!ln!l~ des BaUXItES G:' G·uinee v. Hammermllls. I<le . , No. 
~: 16!RP !BGD . : 5 he rebv conf: rmed and JUDGMENT IS he -E~ Y !~t2~e: :~e·~cn. 
(G9 2'Cner Wl~n li1 ::: r2st on the Aware from Novemoer 24 , 1989 to Ine cate o f ttllS 

• ~ rde r at t~e rat: of SiX per CEnt D2r : nnum. 

! i ! S SO ORDE~~:J. 

JOHN GARRETT P€NN 

Chi !!f J udge 
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