e

jadge in North Carolina determmined the
amount Guilford owed. 128 BH. at 62E.
Hemanse the district court must now deter-
mine the sum due as attormeys’ fees, it s
prudent for the eourt simultanecusly to fix
the pmoant of peonlty interest and enter &
single judgment, on which the guarantors
will be jomtiy and :u:\'emﬂ:.' liable, Wa
remand the case for that purposs

Only the amount of fees and penalty
interest remains in contention. The distrct
court held, 788 FSopp. at 247 no 4 that
penalty interest 8 due from January |
1990, when the defendants dishonored, Tiesc
guarantees. The pguarantors did. not
presant this as oo =sue oo u|'.'||.u:t| SEparae
from their main argument that they owe
nothing. Any additonal grguménts they
may have, they have [whized And it
should go without saying thet the computa-
tiom of legnl fees @ndicosts 15 not an ooca-
sion to reopen aengfthe substantive msues
that we kove mesobped, or ;lrl.:sl.-d 1 Ellence
ps requiripg\no Separnte discussion

AFFERMRD aND HEMANDED

in the Matter of AMOCD PETROLELM
ADDITIVES COMPANY and Buck
Ishell. Petitioners.

In the Maiter of Robin AG. JACKSONN,
an Underwriter at Llovd's. London.,
et nl.. Petitioners.

MNipa, 921549, 921676

United Swtes Caort of Appeals,
Seventh Cireuit,

sabmitted Aprml 2, 1282
Decided May 21 18952

In separale civil actions, the defen-
dants filed peticions to remove the cases
from state court to federal court
United States District Court for the South-
eorn District of [linols, Willlam L. BE&I:‘.‘:F.

Tha
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J., and the United States Distict Cige for
thie Westarn Distriet of Wisconsi
B. Crabb, Chief Judge seminded the ey
Petitions for mandamus were filed Ti,
Court of Appeals, Fasterbrook, Cirrm
Judge, beld thag-lIhmandamus review wy
available white &, remand aroer hod beey
premised op acts that occurred aftes fy
case héid been remoaved and thit "-l"F"!‘:L':I'
depgved\the distriet court of jusisdierisg
thei. dxisted at the tme of removalk &
gmnlovess’ invagion of prvaey and imues
tipftal infliction of emobonal Gistress clamg
were preempied by feceral labor bw, and
therefore, removal was appropeiate; and
(3) the failure of all defendants o joio a
removal petityn was a |.'.r".ll:-e'|i|.|1: lefmee
that deprived the Court of Appenls of jurs-
diction ta review the remand order, sves of
the defendonts mvoked the statute mufr
ing the Convention on the Fecogmicon azd
Enforrement of Foreign Achitral Awards
ag the bazis for removing.

Petitions for writ of mumiamus grant

ed in part and densed in Part

L Mandamus =44

Ordeér remanding action (0 SLE oot
for lack of subpmct matter jurisdiczen oF
for any defect m removal procedure 3
ardinarily reviewnble by mandamus =
US.CA § 1447, 4l

2. Mandamus &=44

(hrder remanding amployess aemom %2
siato court Was revriewable h_'.' mardamod d
subject matter jurisdiction existed 3t ane
of pesnoval and if remand hod been .“”:
on events that oceorred after removid. =
US.CA. § 1447id)

1. Bemoval of Cases &=251)
Employees’ claims against empere
for intemtional infliction of emotond de
tress and invasion of privacy had A
preempted by federal labor law and, e
fore, district court had jurisdicton Ul;.:
removed actoon Whers emeyer cii
that management rights cluuse of anllecte®
DArERINING AETEEEMERL l;&mted.-Stal’e‘s:
» s =1
videotape employees |“Page'1"of’,’lf§_,.

in workplace was ordinary subjecl B 5

-rwn

Em oL pom sy
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Coie mn %64 F2d 708 (Teh Cir. 1997

ng and employer's defense required
':2rpn--_1.u-:ln of collective bargaining
Wmﬁnt. M US.CA. § 14470, di

L Removal of Cases &=103

Failure of all defendnnis to join remov-
al petition justified remand for defect in
removal procedures, which deprived Court
of Appenls of jurisdiction w review remand
grder by way of appeal or mandamus, even
shough defendanis sttempted to Envolke
gatute implementing Convention on Recog-
gion and Enforeement of Foreign Arhitral
gwargs in order to claim that i was pot
peeasiary 0 have all defendants join re-
soval petition: even if Convention would
mve justified removal by fewer thaon all
gefendants, that did oot give defendants
sgoont Opportonity to remove case after
gicial removal had been found to be proce
galiy defeeove. 28 TUECA. § 1447Tid)

Eobert A. Enuti, Jone H. Veldmon, BH
Medaban, Lord, Bissell & Brook, Chicagn,
M. Thomas C. Walsh, Rebecca Jackson,
Zabrins M. Wrenn, Bryan Cave, 5t LofiE
Mo. and Neil L. Brillant, Amoco Cagp.,
Chaeapo, [0l for petitiomers.

Denglas J, Rlingberg, Rudes, Ware &
Nirhlor, Wansnn, Wis,, Lowveser T. Haof-
sann, Timothy W. Regag Dule 1. Larson,
Babert M. Wattson, ZellnS\Larson, Minne
e, Minn., and Joha™T» Papa. Pratt &
Lalis. Granite Cify, [N for respondents,

fefoes FIu Wi EASTERBROOE, and
EIPFLE. Civenit Judges

EQSTERBROOK, Circuit Judge

T\ petitions for mandamus present
\menons concerning review of orders e
SEnding cpses ©O SMALE court

'

Eﬂl?h‘.l_'.'r:l working n a laboratory in
¥ad  River, [llinois, complained o
Bmpement that Kathryn Gullick and

B Cheatham, o supervisor, were visit-
™ the women's locker room together dur-
B working hours. Amoco Petrolenm Ad-
_h""-‘l Company, the emplover, installed a
exmers (0 the esiling of the entrance

haltway, which enabled the firm to record
who entered and Jeft the Jocker room, and
when, but not what they were doing nside
The videotape recorded one instance of a
joint Gulbck-Cheatham visit Local No, 7=
776 of the Oil, Chemical and Atomic Work-
ers International Umion, AFL-CI0, filed
suft in state court seeking an order re
sraining the operation of the camer®
“Jane Doe™ sought damages for imvalion
of privacy and intentional infliction 67 emce
tomal distress. Defendsnte (Amoss and
one of its managers) removed{the Base o
federnl court, contending that despite the
state-low venser the surt MEmeed the court
to interpret the collectfire bafgnining agree-
ment, creating fedetal\jyfisdiction and a
right to remove gfden\ 28 T.5.C. § 1441(bk

Plaintiffs aSfedethe distriet judge to e
mand the £ash, Nentending that it is based
an stages By ohd so may not be removed
(Amogo dies not contend that the partes
ars ol Mwérse citisenship.) On Junuary 17,
1992, the district court entered this hand-
trriten order: “Before the Court = phin-
tff's motion w remand. Having con-
sidered the premises contained in the phain-
tff's motion, briefs, and bhesrd cral mrgo-
ment, plaintiffs motion B Deanked” The
court gave no explonation. Alter mkng
some discovery, Amees filed a motion far
summary judgment Plaintffs opposed
the motion and also altered the lineap of
parties, The union dropped out and elght
female employees lincloding Gullick) re
placed “Jane Doe” The new plaintiffs
filed & motion to remand. More briefs and
another oral arfFument r]'ul.m.-d.. and on
Mareh & the court entered this handwritten
order:

Case callsd on A's Motlen for Sume
mary Judgment and ='s Second Motion
for Hemand. Ct considers the Motion for
Remand nitdally. Arguments heard and
the Court being fully advised the Motion
to Hemand is gpramted. The Court does
oot consider A's Motion for Summary
Judgment as it does not have jurisdic-
.

Apgain the judge furmished no explanation.
Amoco lodged its petition for mandamus,
which khna hesn Briefed

United States
Page 2 of 1€
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[1] An order remanding & case to siate
solrt 5 not appealable—not only because
the case continges, see Towrance Co o
Comatock, 83 U5 (16 Wall) 258, 270, Z1
LEd. €51 1878, Raoilroad Co v Wineall
3 US. (23 Wall) 507, 23 L.Ed. 108 (1B75);
Thermiron Prodects, fme » Hermarsdor-
Ser, 423 TI.8. 336, 362-53, 96 5.Ct 5B4. 5O3-
34, 48 [.Ed.2d 542 (1976, but alss becanss
af 28 U.5.C. § 1447(d), which provides:

An order remanding 2 case to the State

court from whieh it was removed 8 not

revigwable on appeal or othervase, gfs
cept that an order remanding a cage &
the State court from which it Jwes N\pe-
moved pursuant to secton 1448 of Khis
title shall be reviewable b apped] or
atherase
Amoce did not remove urder g 1443, 80 a
straightforward readifig 6 3 1447(d) leads
to the conclusion et lack power to act,
for mandasmuos (is the) “‘or otherwise™ of
which § 14470d) spefiks

“Stralghtfarward” is about the last word
udges attachivto § 1447(d) chese days, how-
evep/ Jhéemiron holds that § 144Tid)
doag Nots/mean what 1t says, that it forbds
gandamus only when the judge relies on
§ BEdTic), which provedes the excluirne rea-
sors for remand. Hemand on an cnautho-
rized ground produces an automatic writ of
mandamizs, while even an obviogaly ermope
ous invocation of § 1447ic) = untouchnble,
Crawitd . Southwesiern Bell Telephone
Co., &30 U5 78 87 5.CL 1450 62 L. Fd.3d
1 {18571, Then Carmegie=Melion myern-
fy . Codall, 484 TS, 343, 108 5.0C%, 614, 94
LLEd.2d T20 (1988, held that Thermiron
doez nmot menn what of says—ihat district
gourts sometimes may remand cases on
grounds unmentionsd in § 144Ticl. When
they do sa, review by mandamus remains o
poasibility, Carmege=Mellon approved a
remand of state clnims after the plalnuff
dropped all federal claims. That leaves us
with three eategories: (1} remands oo
grounds Hsted in § 1447/c) and beyond the
power of appellate review; (I} remands on
grounds not hsted m § 1447{c) but none-
theless sometirmes proper, and reviewabls
to decide whether this 5 opne aof thoss

864 FEDERAL REPORTER, 2d SERIES

times; (3} remands not suwth@rizdd by
§ 1447(c) or anything else, 3A8) sirbiie o,
automatic mandamus.  Figune® 56 whey
remands fall into which FaeRotes s 5 &
ficult task, as a serjes OL.o6r cases Ty,
trates. See Herngndeg ve Brokegate, L1
942 Fod 125 GRhQInIo01) SO v dlies
Cururrruru.';.- Emet Wehoo! Diefrice I o
F.2d 267, 260"tk Cir. 1200k Rothaer s
Chicoge W12 Fod 1402 (Teh Cie R
Comple®, procesdings just to detersing
witether I remand |8 reviewabls br the
poutt pf appeals defeat the speed and e
wlitiey that one would have thought w be
the procipal justifieation for § 1447141
Secton 1447(c) calls on & court to cemasd
a =ass “on the baszis of amy defect b remow.
ol procedure  or whenever il appears thar
the distriet eourt laeks subject maiter urs-
diction™. Why di Judge Bearty semasd
this case? He did not say. Even his see
ond arder, which mentions jurisdiction, =ay
mean only that gfier the remand the ooert
facks jurisdietion and so canpol Bdjudicase
the motion for summary judgment Buot
the only resson we can imagine, and Lhe
only one the parties discuss
subpect-matier _:Ln:id'.:L'.u:l

[2] The dispositive
"When?' Was there subject-matter urs
diction at the time of removal, vonsEsg
hecanse of the change in the identicy of e
plaintiffs? If so, we have a replay of Lor
name-Mellon and may review the pemamnd
order., Well, not guite o replay, for =8t
case fnvolved the remand of pendent if-l'-'_
claims after the resolution of the feoer
claim. Here there are po pendent ciams
the parties dispute whether the clnims T
on state or federal law. But we unce™
stand Cornegie-Mellon to permit reve®
whep the distriet judge believes that oF
moval was proper and that later J"_’""'w
mants puthorze remand. [ the judds ber-
Leved that subject-matter jurisdictios '_ﬂ'
migging at the outeet. howewver, § 144
pots the remand beyond sur kKen

s laex of

juesTion K

1 = s o i ik
Unfortunniely, the dismries judge did
reveal whether he believes that ,'-1"-3"'-'"::

has besn missing all J'I"'Uhltéd Sl
instesd the case was rmwfp-alér&'!%%6

jurindiction B no longer presents Aj
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judges are mo better than average mind
,.“;hpn. wiich crestes difficultios m re-

-t vigwing onexplamed acts. Stll, it is hard
.;: [ umdm'.n.mt the court's order of January
s 17, refusing to remand the case, if it be
i, jjeved the removal improper. The only way
liom o make the two orders consistent is to
08 gpsume that the judge believed that so long
e gs the union wis & plantff, there was
g fpderal-question jurisdiction, which van-
— whed when the union dropped oat  [f that
the was indeed the coort's approach, then we
i may review the order by mandamus, prop
. - prly msserted here m aid of our (eventuoal)
1. sppellate jurisdiction if inceed the case
= pames within federal subject-matter juris-
. dictinzn.
s :
mand (3] Whether this case comes within the
Sip subject-matter junsdiction of the federal
oy gourts depends op o doctrine misleadingly
et inown a5 “complete preemption.” When
e federnl lnw cccupies o field, state rules are
Bm preempted.  But preemption is just & dee
i the femse, and federal defenses to claims hafeds
=i af

on state law are adjudicated in :ti.l;r-Em:'t.
There 18 no genernl right of !'edeql—&gf&p&
pemoval. When national lsw megy pera
gre that it & imposaible egen) to Etate &
cam based under stuteldw “though. o
court treats the atemgt o do the impossi
bin 15 equivaiont to & mﬂn'i.; error, which
does not affect thibedy of law invoked by
the complaint. @b’ﬂ Wetropolitan Life In-
urEHce r_r.l.xh._‘{'.:y.l'nr 481 U5 B8, 107
S0 154 Ed 2d 55 (198T);, Franchise
Tar wf California v. Construction
Vaeation Trucst, 463 US, 1, 22,
2541, 3852, T7 L.Ed.2d 420 (1883
holet v Reishouer A G (Zliriekl 553
Fad 1078 (Tth Cir.1992)

Federal law so dominates relstions be
tween emplovers and unions that the Su-
preme Coust trests any attempt to inter-
prez, enforce. or guestion o collective bar-
fuming agreement as necessarly based on
Mtional low—in tkis case, iﬂlﬂlﬂfﬂ:ﬂ}
llhur—l!mgement Relations Act, I
ESC g 185 ~[I)f the resolution of a
Exte law claim depends gpon the menning
o 3 collestive-barguining agreement, the

MATTER OF AMOCO PETROLEUM ADDITIVES OO,
Clisma S F2d T84 [Tih Cir. 1992}

application of state law (which might lead
to ineopsistent results sines there conld be
as many state-law principles as there are
States) is pre-empted and federal sbor-law
principles—necessarily oniform throughout
the Nution—must be employed to resclve
the dispute.” Lingle o Norge [Mintsion of
Magic Chef, 'me, 488 U S, 398, 40506, 108
5.0t 1877, 1881-E2, 100 L Ed.2d 410 (1988)(
Substantive federal principles permi, re-
méaval ander the federalquestion j

don. Jd at 406 n. 5 108 5.Ct at %N, 5;

Allis-Chatmers Corp, v. Lugel 47) U5

202, 209, 105 5.0t 1904, 1920\gE"T.Ed.2d
206 (1985). The nature 47 Yhe claim, not
the identity of the plaigdff\determines fod-
eral jurisdiction, '

Plaintiffs maintah( thés their ciaims for
imvasion of privacy ahd nfliction of emo-
Honal distpess \do not depend on the mean-
ing of the Wgreement between the union
and Amoen.) Defendants reply that surveil-
lun€¥" k€ workplace s one of the stan-
dard copditions of employment, either rego-
laied Dy agreement or reserved to manage-
ment's diseretinn by 4 management-rights
Cause. Flamtiffs concede that a collective
bargaining agreement cogld authorize sur
veillance but observe that there @ not ope
word in the compact about camerns, locker
rooms, or surveillance in general. Amoco
does not find this surprising, beeause on jts
view the subject i coversd by the masage
ment-rghts language. As Amoco sees
things, everyihing that is peither regulated
nor {orbidden by the collective bargaining
agreement i committed to |5 discretion by
this residual clause, Thus “resclution of &
state-tnw claim depends upon the meaning
af & collective-bargnining agresment”,
which tranemutes stute to federn] hw.

Amoco has the better of this argument
A state couri could mot sward domsges
without first conatruing the collective bar-
Funng agreement and rejecting Amoen's
interpretation of the management-rights
clagse. Liagle held that to adjudseate a
claim that the employer rewnliated againat a
worker who had asserted rights under
state workers' compensation begialation i
not o interpret the collective barguming
agreement. Workers' compensation laws
exist outside collective bargaining;

ne  United States
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agresment may vary them. Privacy in the tons to drug tests). Although Hashd o
workplace, by contrast s an ordinary sub-  the Bailway Labor Act Cénsnasl™T. Rag
ject of bargaining. The extent of prvacy way Labor Erecutives’ dag 7 491 U5, jog
s a “eondition” of employment Even 108 5.Ct 2477, 105 L Ed.2d)250 (1988} o0
agresmants that do not mention survel  fers support for the cobebision. Comegy
lance expressly may deal with the subject  holds that objestiesdh\id drog tosting see :
Ill_"l' II.'I'.I."']I.B.'LII\JI.‘I. If Amoco were Lo I:|..5C|;I-l:ll.‘ T mg'pum" W the RLA's Parianoe-— d-.i;
Gullick or Cheatham, the union could file a2 that is dingutes about the interpretation ar

grievance and take the complaint to arbi  gpplicagifin O An existing agresment. A}

tration. An arbitrator, we doubt not, could  (hopel thie labor agreement batwsen Con.
owertirn any disctpline if he believed the

survellakes onjustified. Domages reme-
dies pnder state law would disrupt this
process of accommodation and [nterpreta-
Dion

raileand) its anions did not mention drug
fesisNthe Court held the dispute “minar®
Wecatize “rollective-barpuming AETeEMmenty
may inelode implied as well as express,
terms.” [ st 3101, T00-5CE at 2485, |

Kirdy v. Allegheny Beverage CompNEI1™  plied terms include the norms of the ko,
F2d ¥53 (4th Cir 19K, hobds thet a elaim Berause the rallrosd asserted a CuSIOmary
of mvasion of prvacy o e Woekpace nght o alter phvsical testing rules. the
necessarily rests on federnd Mborilaw. Al Court held that the dispute required ister

T T Tl gl

g

| P e S v ey e,

334 thaugh decided before Sinigle, this opinion pretation of the agreement Just so here
i A, uses the same appropéh) eXgressly conelud- 4 00en cloims bath a cOstomary rIght to
$1 ki ing that adjudicatiof@ The -:Il:n:m_ woinld e empioyees’ movements in the
- i feliife MMIEFPreEben |:-f“l'J1-=- {:‘:'L“U"'H L'E"r' workplace and o contractual preservatos
il guning agreqménls S11 FId at 256 o000k the management-rights clases of
vl Stikes v. Ogfrgn USA, Inc Q4 FI 1265 0 ovitorons  No mare s S

(¥th CirQao), takes the same view of a
claim that\the employer violated a warker's
prkasf by demanding that the worker con- Onpce the invasion-of-privacy cium 3
sont o’ & search of his car. As Sfikes brought under § 301, the emse = remov
adted, swate-law invasion-of-privacy claims  ble. A single [ederal clnim sa{fices o sup
depend on proof that the defendant invaded port removal. 28 USC § 1441fch As 1t
an objectively reasompble expectaton of hupprr_:.. though, the claim far nflietios of
privacy. Bld F.2d at 1268, What expectn emotioral distress ecan b brooght unoet
tioes of privacy in the workplace are objec-  § 301 in the same fashion. Dougics
tiwely reasonable depends on powers and Ameriecn  Informafion Techmaoi
duties specified in the collective bargaining Corp., 877 F.2d 565, 572 (Tth Cir. 12880 [
agresment Studer v. United Mine Workers, 582 F24
A series of drug testng cases reinforees 548, G62-53 (Tth Cir.1980)
this conclusion. Several courts have held Whether defendants are entitied to Sumr
that federal rather than state law governs SRR o o tha g
) mAry judgment 1§ 4 quesnon Ior Lo
employess’ privacy-based objectons to

make this a federnl case.

i ’ trict court in the first instance, The P&
idrup tests—and thiz whether or not the S5 R
ollective b ¢ | tion for o writ of mandamuos 1s gran
C L = Arpamnin EEmeEment ExXpress v o a I
i .4 ' ."  The district court shall vaeate the oooe -2
mentions drug tests. E.p., Jockson o Legs R T e
. oy g fing the suit to siate eourt 3ol !
uid Cordonic Corp, 863 F.2d 111 (1at Cir, de "Lr_ € v e i * ¥
-y . ? ecsde the sasa a ¢ meTis. -
1968); Lews v Calmat, 852 F.2d 480 (9th 000 =0 80 OR :
Cir. 1888 [Mahily Workers v Southern
Calyformia Edisom Co, B2 F.2d 1083, i)
LOBS—BT (9th CielSEsy, CF Boldem 1k
Sgutheastern Pernayivamia Trensporta- [4] Employers Insurance of Wausad

fon Authority, 353 F.2d4 807, B96-20 (3d tered vio reinsuranes wkpitediStatés
i i

Cir 1991) (m bane) {unions may compromise underwriting syndicates u.lF[ag'e K0

emplovess' privacy elabms, ineluding objec- don and other domestic and forewn ™

~E FE 5 T BAW -

e = 5

= W o rn

*

i % pF o P L s A



gurers, These treates provide that the
parties will arbitrate their disagreements.
Zinee 1988 the reinsorers have declined to
reimburse Wausau for payments on asbes-
" pos claims. Wanssn invoked the aroitra-
. - rion clanses of the treaties, and when the
reinsurers did not reply fast encugh Wag-
i gau petitioned m state court to direct arbi-
i gration before two arbitrators Waosau had
gelecied (these two woold appaint a third),
_ The complaint, filed on August 18, 1981,
e pamed a8 defendants many syndicates at
[loyd's plus corporations from Brazl
France, Germany, Italy, Japan Partugal
Switzerland, Turkey, and the United King-
dom, a8 well a8 the United States. OUn
September 9 all of the syndicates, joined by
. all bat three of the corporations, filed a
petition asserting that the parties are of

i diverse citizenship and removing the case
E under § 1441k [sie: should be § 14410a) ]
= We call the defendants who sougnt to re
e move the case “the Heimsurers.” Wausao
= filed a motion to remand, contending, first,
f that by the insurance treaties the Reinsur-
i

ers had waived any right to remove apd)
sevond, that the unexplained omssigh @i
. three defendants spodied the rempend Rpd
galled for remard under § 1447180 on) ac-
eount of a “defect in removal procedune”

1 As a rule, removal regoihes o petition
{ jomed by all defendantg. \ Nerthern [IH-
’ noiy Gas Co. v Aipfo, /iousirial Gases,

676 F.2d 270, 272 UO(Cir1982). Nominal
- parues need notYeladbe pertion, ibid, and
¢ the Hemsurees imbgally msisted that the
4 thres dafs ‘“that had not joined the

. petition ive \pominal. This contention has

dropp@ad dut of the case, for nothing sug-
o it that the three (El Banco, 5t Helons
= -h&hnr Co., apd La Preservairice Fon-
Sere” Assurances) are anything other than
5 ] parucipancs in the reinsurance treaties.
¥ They are not “nominal” defendamts, mers
il bystanders or formal partses. They have
refused to respond to Wausao's demand
for arbitration, o answer the complaint, or
o joim the petition for removal but an
obdurnte litigant &5 pot on that sceount a
beming one.

On Movember 29, 1991, the Helnsurers
isked leave to amend their pettion for
removal to allege 9 US.C. § 205 as the

MATTER OF AMOCD PETROLEUM ADDITIVES CO. 11
Cow ms vt F2d 7 (Teh Cir, 1900

proper basis. This statute paet of legisie.
tion ratifying the Convention on the Recog-
nition and Enforcement of Foreign Arbitral
Awards, 21 UST. 2517, T.LAS. 8997, pro-
wides:

Where the subject matter of an action
ar procesding pending in a8 State coars
relates to an arbitration agreement op

award falling under the Convention, the
defendant or the defendants may, at any
time before the trinl thereofcemove
such setion of procesding Loothe Wistrict
eourt of the United States for the)districs
apd division embracing th!p‘hu where
the action or proceedifiy W pending. The
provedure for remoal\of causes other-
wise provided by late shall apply, except
that the grounddorsremoval provided in
this section, need Tot appenr on the face
of the compdaif? but may be shown in the
petidop\[oF temoval, For the purposes
of 'Eh.n.mte'r 1 of this dide [the Federal

Arblsation Act) any action or proceeding

remioved under this section shall be

_I:EEﬂ'Il:d s have been brought in the dis-

triet court to which it i8 removed
Beeauss delendants may remove “ai any
time before the trial”, the Heinsurers con-
tended that they may amend a defectve
petition for removal at any time. The dis-
trict judge disagreed, holding tha: a “de-
feet m removal procedure” requires re-
mand wunless the petition = promptly
amended to cure the defect—and this
amendment, Chief Judge Crabb concluded,
was belated. Her opinion laid out the sr
guments pro and con and limited the re
mand to the defect in the petition; she
withheld judgment on Wanssu's clam of
waiver by contraci.

Afeer the court denied a petition for clan-
fication on January 18, 1902, cthe cose re
turned o swite court. Before the stace
jadge eopld ast however, the Heinsurers
filed another pettion for removal. This
document, lodged on Jampsey 30, mvokes
§ 205 rather than § 1441 and asserts that
the omission of the three intractable firme
is brrelevant On March 23 the coort re-
manded for a second time. TET F.Supp
165 (W.D.Wis.1992). Onece again supplying
o clear and thoughtful explanation, the

United States "_
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removal by fewer than all defendants, The
raference to “the defendant or the defen-

ts" implies that all must join & petition
to remove, a8 does the adoption of the
“procedure for removal of couses other-
wine provided by law"., Because three of
the defendants have disdained the opporta-
mity to remove, o “defect I removol proce-
dure” reguires remand.  Moreover, the
judge added. the case must be remonded
becanse defendants have only one opporto
nity to remove. That a petition under
§ 205 may be filed any time before tral
doeg not imply that defendants may kesp
filing petitions untll they fnally gét i
right More than one petition ungely ‘is-
rupis the progress of the casey the cpurt
held

Sectiun 205 meorporated the procedire
for removal of causes Mherwise provided
oy law This means titls 28 chapter 59,
af the United Stapes  Code, 28 LU.A.C.
§§ 1441-52. _ IN pRrucular € means
B 144Tie), agthoremg remand for defects
I the oEfmovalbprocedure, and § 144Tid),
blocking “Wppsliste review of remands un-
dar Gl ich Thm much the Femzurers
foncede Monetheless lhey AdK 08 [0 Hane
Wit of mondomus, contending that the
Kintrict covrt mmmterproted § 2056

Although Congress enocted § 206 m
1970, there has been almos: o ltgation
about 1 mesnmyg Welermaott mierne-
fiomal, Ime v Llogds Underwriters of
Londom, 944 F.2d 1199 (Gth Cir 1931}, the
only significant declsion nterpreting § 205,
halds. that porties may waive their nght to
remove under that section but aniy by ex-
press lamguage. A general forum-selection
clanse, of the sort in the reimsorance trea-
ties there (and here), doss not bar removal,
Chief Judge Crabbh did not use the lan-
guage of the treaties as the foundation for
remand, but WelDermot! & stll of zome
intereat—{or it holds that review of pe-
mand orders &= by appeal gnder 3 U5.C
§ 1201 rathes tham by mandamus, 944
F.2d at 1201-404. As the Heinsurers sesk
mandamus and have pot filed & notice of
appeal, MelDermoit s a potential obstacle,

judge held that § 205 does nat authorize |
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Mellermaott believed that s remaod. pd
the autharty of a contractual [Seumsselac.
tin clause is reviewnble as’n Yonllntem]
order” under Cohem v Semghciel fndus.
trial Loan L-L??'F'.. 237 WS, B4l &8 "'1.I:'|_
1227, 93 L.Ed 1528 (1GR9 The fifth o
Lk .."'P'|||"|'| on Mafen G Come .h:\‘r'llr:l.f'..-..-;r
Hospital v. Mereuwy Fomsiruction Corp,
460 U5 1. A8 S8 327, 74 L.LEd.2d 783
[1983). whith :|.|".1:t-plt-:i an appeal [rom an
oreer SI-J-'S'IH‘E fIl:H.'E'l.'I'jl‘-'lES e FEERTIon,
when( that drder had the practical effect of
dizsmissald A remand 8 even more &ffer
f'vw \n encing the federnl courts role
Mellermot: observed. True emough, but
ke point of Woses i Cone was that the
itigaton was (effectively) over, while 3
remand, like o trunsfer under 285 U .3.C
2 1404, continoes the Gtiratcon in anocther
foram.

Twice the Supreme Court hos held that
remands are not appenlable as
slons. See Comstock and Wineall, Cofen

does not inter these cases: no Subsequent
ecision questons them; Thermiron citea
L-:|l|‘1 with approval and observes that man
damus 1 0 Praper way o obLaln any review
not procluded by § 144Tid)l. 423 5. st
I52-53 98 5.Ct at BE
lom also involved & writ of mandamus rath-
¢r than an appeal, and [t was the |r-.r'||'-|--
of Carneme=Wellon that avoided § 14471d)
in MeDermott Two cases the fifth eircust
did not mention Bald that arders entifving
the approprnte forum for the ease are not
appealable uader Coken, See Lourp Lines
grl v Chasser. 490 1.5, 495 109 3.0t
1976, 104 L.Ed2d 548 (1989 Culfrtrenm
Aerorpace Corp. v Wapscameaas Corp., 480
L5 271, 108 '='I."L 1188 99 LEd2d b
{1 0EE)

3=94. Carmégie=5e-

Louro is particularly close to McDer
mott, for the Court beld that an oroer
inerpreting o forum-selecton clauss ani
selecting the place for litigation is woi ap-
pealable before trinl. The fifth coreuil
treated the poliey allvwing liberal rH"l'l‘-:ll
gnder § 2056 as an srgoment | favor ol
appellate review: the Sapreme Court M

fauro desmed the sgually ”Wtﬁ!d"ﬁtates
pobicy favenng the enlorcement .Z’I
of 16
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MATTER OF AMOCO PETROLEUM ADDITIVES CO, 713 I :
Clne s el F3ul 708 [Tk Clr. 198030
H::' lnte review, 490 U5 at 501, 108 301 at  two careful opinions explaining why the
oral 1880, Cur own u:npin:ul_1 in Hothmer, 579 attempted removals are defective. If thesa =
i F.id at 141E-18, conclodes that mandames orders are imeorrect, the error is not so I
u'l i the appropriate way to obtain review of apparent that the petitioners’ right to rebef i
:':-u.- remand orders. MeDermotl does not per- & clear. Mandamus is not the appropriats
b suade us that Rofhner is wrong or that means to resolve doubtful issues of procsd 3!
; Wiswall and Comstock are no longer bind-  dure or statutory construction. Mallapdw J
Lo g Umited States District Court, 480 (U5, i
. n it & mandamus or nothing—a distnction 206, 308-08, 100 S.Cc 1814, 182122 T4 E.
tio that makes a difference m light of the L.Ed.2d 318 (1989} Allied ChemimaliCorp. |
¢ of discretionary chasacter of mandamus. Ex-  © Deiflon /e, 448 US 3377003t 168, i
Sap ped“]nu,. action op :Jw motons papers al- ] L.Ed—zd 198 (15801 Aeer . Limi bt r'l
role. iowr the ecase o contnue, whike nmﬂng States Dhgtricd Cﬂlﬂ'ﬁ!‘ {E'E- tg 294, 402 {
bt ;]_n,d m—xumm‘_ nf 4] ]_PPE'J cORsume mm_lr I-"-I'-l. EE -q{':L 2-: .I-g, Elﬂ-n 'IE LEdﬂd TE.EI I" 4
th months. This suit, seeking nothing but an  (1976). An appliesst-ar mondamus must !
™ ‘ arder to arbitrate, has been paralyzed ainee establish a “gleny Whuse of discretion.” ]
8.C August 1991, and more delay lies in store if Bonkers Lifd\ & Cofuaizy Co. v Holland, :;g
e we set the cnse for argument next foll as 346 TS, 998, \3&1, 74 5CL 145, 148, 98
an ordinary sppeal. Arbitration is sop- LEd. 108 W53, or conduct amounting to 134
it posed to be quick. Litigation sbout arbi- “usprpation of power,” De Beers Comanl- 'k
- trution frustrates that objective. Litiga iddied Mimes, Lid v, Umited Stafes, 325
iiem el Abag: where fo hr\:wle about nrbites- T:S_ o ol I-E].-I. 66 5.C 113‘[’. 1::13. B LLEd
e tion mocks that objective. 1566 (1945). Th?ugh'l:ful resofution of nov-
_— Huving cleared away the underbrush, we & gquestions under an ontestsd starate s
T ean be bref, First, B 144 Td) lpp&;l,tlﬂ' some distance {rom these pejorative th-'
i greciudes uppelinte review, SefOmd\we
14 would not msue a writ of mandamus gven if Instend of seeking immedmte review of
Wel- we possessed the power tgpeabo. The two the first order remanding the case. the
-ath points are related. The dbtrict court ex-  Relnsurers tried again in the district court
iple pressly found that the ramiwal was proee-  and then came here. They seem fixed on
St dorally defective bfcpusdSthe petition was  prolonging rather than resolving this con-
AL not jojned by al\psrtieE. A defect in re- test It is tme to get down to the merits
mg e 1:a'n|:rd.m ﬂﬂmrh'.tl rﬂmﬂ.h-d.. e Winsanain will decide the meimng of tha
met § 144T0d) then biws review. Sothmer holde treaties; ioterpretation of contracts is a
""".. that a dalech in removal procediure means  staple of business {n state courts. The
y fnilurk teeomply with one of the require- Reinsurers do not contend that Wisconsin
. meRBnE § 1446 Chur opinkon in Atreo, on disfavors arbitration or that any other doe-
a5k Whieh Chief Judge Crabb retied. holds that  trime or practice used there would inbibit
o ¢ partcipation of all defendants is o con-  prompt and accurate resclution of the par
diion of an effective notice of removal ties’ dispute. Eight months of litigaton
Tler under § la46{n) All af the Felnsurers’ obout where to hiigace = plenty. The Y-
~aer arpuments that the district court erred i Con for & writ of mandamus 5 depied.
e holding that § 205 does not change this
“f" rale nre beside the pomt A search for
calk &rvor is precisely what § 14470d) forbids.
veal “[TH the district court gives & reason a-
r of thorized by statute, courts of appeals may
o not inguire whether the court erred.” Her
":_" mandez, 942 F.2d at 1226,
11_11. Whatever doubt remains we resolve by
nel Exerciging any discretion aguinst Ssuing o

precogative wril The district jodge maued

United States
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Chis s 78T Pl 68 (WD Wi 99

In the Matter of the Arbitration Between
EMFLOYERS INSURANCE OF WAL-
SAU, a Mutual Company, Petitioner,

v,

CERTAIN INDERWRITERS AT
LLOYD S, LONDON and Certain Lon-
don Market dnsurnnce Companies, Re-
sponidenia.

No. 92-C0T8=L.

United States District Court,
W.D. Wisconsin.
March 23, 15902

Domestic insurer brought action
against foreign underwriters and others ig
conpection with remsurance agreemep(s.
After removal and remand, LLrLdﬂmﬁté?\

filed second natiee of removal, m}nr

L pemove case under removal ?ﬁ'j__',hh of
Convention on the Recognion(upi En-
foreement of Foreign Arbjivg| Awdards. On
motion to remand, the \District Court,
Crahb, Chief Judge, ,hua;mr (11 all defen-
dants had to join i@ refpoval petition, and
(2} underwritepd Ghiwid not be permitted
second attemph o femove case based on
ground thag jeayd have been presented in
first @T&I-\ removil

TN\Removal of Cases =2

Statutory provisions for removing
cased o (ederil court are subject 1o stric
construction

2 Hemoval of Cases &=1070(71
Removing party bears burden of eswalb-
lIshang propreety of removal

1. Hemoval of Cases =077
If proprecy of removal s dogbuful,
federnl courts should reject case.

4. Removal of Cases =gl

Generally, all defendants must join in
removal petition m order to effect removal;
if they do not, defendants bear burden of
explaming affirmatively why any eodefend-
ants are nol included in removal petition.

5 Removal of Cases =49

Removal provision of legmlation enact-
ed to enforce Convention on the Recogmi-
ton and Enforcement of Foreign Arbitral
Awards wns subject o general removal
law and, therefore, all defendants had io
join in removal petition. 8 US.C.A. § 205

i Removal of Casens =110

(reneral remowal law permita defes-
dants to file second-petition for removal if
subsequent events make case removabie.

7. Removal of Cases &=110
Dll'nlh‘thniuhd.tnruummnl
;:rumlmn[ Copvention on the Recognition
and Eaforeement of Foreign Arbitral
mi} basis for removal i Enitial re-

(motpl*petition could not, after remand for

Waffer in notice of removal, remove case
Ygnin on that basis. 9 USCA § 205

Dougias J. Klingberg, Hoder, Ware &
Michler, Wausau, Wis., for Employers Ins
of Wausau,

Willtam [. Malletay, Madison, Wis., far
Cermtain Underwriters at Lioyd’s, London
and Certain London Market Ins. Compa-
ries,

OPINION AND ORDER

CRABB, Chief Judge.

This petition to compel arvitrution B be-
fore the court on respondents’ second mo-
tice of removal Petitioner opposes the
removal, contending that respondents
should mot he permitted to remove on a
ground that eould have been presented in
the first removal petition they fled pursu-
ant to 28 USC § 1441b) and because all
of the respondents have not joined m the
removal petition. Hespondents assert thot
G UEC & 205 antsthes them to remove the
action At “any ome” and doss not Pequire
all respondents to join in the petition for
removal

[ conelude that & TS .C. § 2088 provision
that “[t]he procedure for removal of causes
atherwise provided by law shall spply™
mamtates that geseral removal law  will
govern those [ssues not covered specifically

— o — - . — -
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by § 205, which means that all respondents
were required o join in the removal pet-
pon. | am persuaded also that respondents
should mot be permitted a second attempt
to remove this cose based on & ground that
could have been presented in the first no-
tee of removal. For these twa reasons,
the case will be remamnded to state court

For the sole purplse of deciding this
motion, | find from the complaint and from
the procedural history that the followmng
material facts are undisputed.

UNDISFUTED FACTS

sEmployers Insurance of Wausau is &
Wisconmm corporation with its principal
place of business in Waousan, Wisconsin
Respondent Underwriters at Lloyd's are
individusls engaged in the busiress of un-
derwriting insurance and rensorance risks
at Lloyd's of London, Engiand. Respon-
dents “Certain London Market [nsuraned
Companies” are corporations doing kbsy
ness. in London, England. At all &imes,
relevant to this complaint. respondenig\dsd
bustness with petitioper and entefed nto
contracts with 1t

Petitioner and respondents aps parties to
certain contracts of, reinsurance, referred
to as “hlanket excess retrooessional rein-
surance reatiesd Forsoant to the remsur-
ance treaties \géspondents agreed 1w be
bound by @etiober's loss settlements. in
1984, pftiSones began making and paying
pshadtm loss  settlements, and submitted
prvafy, of Joss to respondents for payment
nf \respondents’ share of the settlements
under the reinsurance treaties, Respon-
dents began to deny payment for such loss
settlements on August 22, 1984,

Pedsoner sommenced this action m the
Cireuit Court of Marathon County, Wiscon-
gin, on Aggust 19, 1991, naming as respan-
dents “rertain Underwriters at Lloyd's-
Londen,” “certain London companies,”
Landon, El Banco, Bt Helens Insurance
Company, Ltd, and La Preservatrics Fon-
dore Assurances. Service of 4 petition W@
compel arbitration on all respondents was
accomplished on that date. The petition
eited the controctual “service of suit”
¢lanse that stated:

SR TR RS W PR R ST S S —
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failare of Reinsurers hereon to pay any -
amount claimed to be due hereunder.
Hemnsurers hereon, at the request of the
reinsured, will submit to the jurisdiction
of any Court of competent jurisdiction
within the United States and will comply
with all requirements necessary to give

arising hereunder shall be determined in

l:mdmtdhﬂ!hqﬂﬂﬁlﬂhﬂf
l.mhf,‘.‘uurr_
any attempt to refmove the cause from the
jurisdiction of the\Marthon County Cirenit
Court wouold “be regarded as a forther
breach of confrset by respondents.
Respondents removed the action to this
coptt ‘un 'Beprember §, 1991, The notice of

femgvndid not include as respondents E

Bancd, St Helens Imsoranes Compasy,
Litd.. or La Preservatrice. Respondents did
pol expiain their absence. On November
2 190, respondents moved to amend the
notice of removal to cite 9 US.C. § 205 a8 a
ground for removal

On Japuary 6, 1092 the case was re
manded to the Cireuit Court for Marathon
County, Wisconsin on the ground that the
original motice was procedurally defective
in failing to rame all of the respondents.
concluded that an untimely amendment of
the defectve potice could not be permitted.

On January 30, 1992, respondents filed a
second notice of removal pursuant to 9
US.C § 205 Again, the notiee did not
include as respondents El Banco, 5t Hel
ans [nsurunce Company, Lul, or La Pres-
ervatrics, and it did not mclude an explana-
tion for their absence.

OPINION

[1=217 General removal law is clear
Procesding under the premise that “federal
entrt{ | jurisdietion under the removal stat-
utes constriates an infringement npon state
soversignly,” statutory removal provisons
are subject to strict construction. Ser, €4,
Fellhauer v. City of Generva, 673 F.Supp.
1445, 1447 (M.D.IIL196T) (citing Shamrock
il Corp. v. Sheets, 313 U.S. 100, 10808,

e tr
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-m&ummumm;mmwm - {..,i.m -:I:H:L
£ The removing party bears the burden of ﬂ]rr&ﬂu!um". lan-~

“ establishing the propriety of the removal.

-, If the proprety of the removal is doubdiul
federal courts should reject the case [d
Generaliy, all defendants must join in-a
removal petition in order to effect removal
MNaorthern [lmnos ras Co. v Aireo /naus
Gnn, &6 F.2d4 270, 2T2 (Tth Cir.1988). If

= they do not, defendants bear the burden of

explaining affirmatively why aoy co-defen-
dants are not included in the removal pet:
ton. Crete il Co. & Dunkam, No. 81 C
3253, 1991 WL 152898 (N.D.ML. July 31,
» JOrL),

Fatiure to Name AU Respondents |
[5] + The first issne & whether the § 205
removal petition is defective becsuse all
respondenta failed o join in & 8 U.EC,
§ 205 is part of the epabling legislatin
passed by Congress to enfores the Conwen
tion on the Recognition and Enforfemmagt
af Foreign Arhitral Awards. [t peovides in
part
4 Where the subject matter ofNan actian or
procesding pending jme-s ‘State court re
lates to an arbitraton ) agresment oF
award falling uider B Convention, the
defendant or fhndefendants may, at any
time before, the. trial thersof. remove
such agton orvprocesding to the distrier
U, & 1he procedure for removal of
cauies gtherwise provided by law shall
apply-Except that the ground for remov-
al ‘provided in this section need pot ap-
pear on the face of the complaint but
may be shown in the petition for remov-
i,
Hespomdents attempt to distinguizh § 2046
from genernl removal law by arguing that
the joinder rule appiies only to the stmet
removal provisions of 28 U5.C. § 1441ia)k
{e}. They contend that o more liberal con-
struction is favored where removal satutes
are designed specifically to bring cases into
federal court. ns shown, for example, in
£ 1441(d), relating to removal under the
Foreign Sovereign [mmunity Act
Sectian 1441id) provides that "Any eivil
w=tion brooght in o state court Aagainst a
foreign state may be removed by the

guage, the Fifth Circuit Court of Appeals
has held that when a foreign state petitions
for removal, the nction i transferred to
federal sourt, even I other defendants da
not wish to remove the action. Arongo ¢
Gurman Travel Adwsors Corp, 621 F.2d
1371, M{ﬁﬂi Cir.1980). The m Circuit

Act, finding
M!U.Eﬂ.l‘ﬁﬁlﬂ BUSC.¥ Led1id)
are similar in two-respects: {1} they both
permit removils basedon the fareign domi-
cile of the defendant and (Z) § 1441d) alk
lows removal T2t any tUme for cauose
ghown,” ‘wihile § 205 allows removal Cat
any timg Before trial?| MeDermoti il e |
Libyds\ nderwriters, 944 F.2d 1199 (5ch .
Barld) | The court concloded that Conr
gress's intent in enacting the Foreign Sov
#retgn Immunity Act was W establish a
uniform body of law by channelling cases
against foreign soversigns away from the
state courts and into federal courts; sim-
itarities between the two statutes indicated
that Congress sought & unitary junspry-
dence for Convention Act cases a5 well,
Id at 1212
r Respondents seek to extend the analogy
between these two statutes, arguing that
because the Foreign Soversign [mmunity
Aet does not require removal by all defen-
dants, the Convention Act should be read in
the zame way. Although, as the Fifth Cir-
cuit pointed out, the two statutes have sim-
ilarities, they are different in ons mmportant
respect: the language ind 14 1id) provides
for removal by “the foreign state” § 205
tracks the language of § 144Lia) in this
respect. and provides that Sthe defendant
or the defendants? mav remove.  More
over, although both statutes provide a fed-
gral farum, the poliey favormng a federal
forum appears to be stronger with respect
to the Foreign Soversign [mmunity Act:
“In view of the potential sensitivity of ac-
tions against foreign states and the impor-
tance of developing & uniform body of law
in this ares, it & important to give foreign
states elear authority to remove to & Feder
al forum actions brought against them
State eourt.” H.R.Rep. No. S4-14E7, Mth
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&the lnnguage and history of the Conven-
tiom Act indicate mothing other than Con-
gress’ intent to grant federal courts com-
current jurisdicton over the Convention
cases and defesdants a right to remove
state-fed cases to federsl court” MeDer-
mott, 844 F.2d at 1208 n. 12,/ Although the
Fifth Circuit emphasized the importance of
s federal forum to provide s unified inter-
pretation of the Convention Act, if did so in
the context of a forum selection clanse in
the partses’ nsurance policy. As important
as concerns of caiformity are in Conven-
tion Act cases, they do pot compel the
eonclusion that § 205 s to be read in exact
ly the same manner as '§ 1441(d). Sectea-

R LR P et
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Cong., 2d Sess. 32 (1976), reprinted in 1976  removal is absolute for conduct performed . .- 2%
512 TkBy “‘con- < under color of federal office, and has insist™ .=

“trant, in MeDermot! the coort commented: ;

ed that the policy favoring removal€hoold
not be frustrated by o narrew, grodging
interpretation of 4 144HafiLF™* Arizona
e Manypenny, 451 U3, 232, 242, 101 SCr
1657, 1664, 68 L.Ed2d 5B (1981) (citing
Willingham = Worgan, 385 U.S 402, 407,
88 5.Cc 1813, 1818, 23 L.E4.2d 396 (1969)).
Respondents are not persuasive in their

a T

o L 4

assertion that § 205 should be given the .~ =

deference that 4 14Xl & accorded
Nothing in the case law ingerppeting 205
tion agrevmants betwoen foreign and do-
mestic companies i 28 strong s the abso-
Jute policy conduct performed
under colorad affice. [t would b= a
stretch A wasume that it s

205 does pot give a preference to & fmi:n[_’{jﬁﬁ, statute that does not clearly state a

company 0 remove and 5 legsiative his-
tory does not indicate & preference for fed-
eral courts to decide Convention Act casgd
over state courts. | conclude that F&05
and § 1441id) are not similar enough o
require reading-§ 208 as permitting remor-
al by fewer than all af the seapomdents.

£ Bespondents cite 283 U500 W443akl)

B8 L~ in further support of pheih asgertion tha

removal statutes are §o b construed lib-

grally when designed speeifically to bring

ceriain cases ingecfadera] court 28 UE.C

A 1442 provicees

¢, [a) A cfl Acten ... commenced in &
State toact sgninst any of the following
pecsona may be removed by them to the
¢hefset court.

(1}’ Any afficer of the United States or
any agency thereof, or person seting un-
der him

(M A property holder whose title s
derived from any such officer, .

i3} Any officer of the courts of the
United States

{4} Any officer of either House of Con-

gTESH.

i":'c This |'I:.n.r.|.:'|:||:|;d1|I lnnguage does not need lib-

eral construction: it 18 elear that speeific
governmental employees can remove & cass
o federsl eourt without regard to whether
all defendants jan in the removal. The
Supreme Court Thas held that the right of

préference a3 to which particular defendant
gan Pemove is a better ope against which to
catppared 205, An example i the banking
cemoval statute, 12 US.C 4832 which
provides that ®any defendant ... may, at
any time before the trml thereof, re
move_, .Y  Although the reference to
“any defendant’ seems w allow removal
even if all defendants do not join in the
petition for removal, not all courts have
read it this way, See eg, Ponee Federnl
Bonk, F55 v instiiuto Wedico Del Norte,
643 F.Supp. 424 (D.P.E.1986), in which the
court interpreted the lasguage W require
all defendants to jain I the petiton. The
court found ZJtThers being no legisivtve
history on this matter, we must presume
that absent a clearer intention of Congress
to the contrary, Sectid 622 was intended
to parallel Sectin’ 1441, the general remov-
al atatute. Furthermore, removal statates
shoaild be |.:.1'.'r|!I'J'_|' construed and all doubta
should be resolved against removal '’y A
at 426, The eourt rejected the holding &f
Wenzosk: v Citieorp, 480 FSupp. 1056
{W.D,Cal. 1979, in which the court had con-
cluded that the Tany defendant? langusge
of 622 rendered uranimity in the removal
petition unnecessary, Jfd at 1058,

" In j 632, the “any defendant’ language
Teft room for courts to differ about the
noed for all defendants to join in & removal
petition. The same argument cannot be

T ——— S
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. LTI ST e e THT FSupp. D65 (W.D.Wia. 199 2 T
. i, made with respect to §'205." The language - removal law, respondents would not be per-_”
~ 554 in § 205 a5 to who'can :!nnebﬁunnt"‘_rm.-!tu remove this case a second time.
" deviate from the § 1441{a) model that eivil /4 PRsspondents’ strategy for relestins
: J rejecting ap-
sctions {may be removed by the defendant plication of general re 1 B & b

A L e L i by,

T oF Lhe dr_;l'hﬂ'mtﬂt.f'l. Mareover, the lan-

guage in § 25 provides that fthe proce
dure for removal of canses stherunse pro-
videg by low shall ﬂppiy. (¢mphasis add-

&, m.liﬂ'ﬁﬁdm-ﬂﬂpﬁﬂl
it gave additional time for removal and
eliminated the requirement that the ground
for removal should appear on the face of
the complaink. Except for these two provi

instasee = similar to that discussed in the
preceding section: the policy objectives of
§-205 are different from those of § 1441
Respondents assert, for example, that
§ 1441 is subject to strict Gme limitations L
whereas § 205 ignores considerations of |
& party to remove s cade gt any tme before
trinl

iors, general removel law applies. Th =
huimrpum provided™ requires that 211/ 1] Petitioner -ngéets that respondents are

defendants join in the removal petition. 9
US.C § 205

I‘__‘-r_]"E'I conclude that respondents have mnot

borne thelr burden of proving that § US.C.

§ 205 does not require that all duhrmmu]"_—-l
must join in a notee of removal [ edn-% -

clude again that respondents’ motice of P
moval again was procedurally defeftivafor
failling 0 name all of the respondéncs in
the state court nebon.  Althagghlth® find-
ing alone is o sufficient basi=Nor Stdering a
remand to state court, NP decide the
PEfRAIRING 1881

~Froprety of Removal-wnder—a-Ghfferemt
Sioiute

T silet i) A regmnd order & deemed conclo-

sive a5 @ miitérs that were “adjudged or
cturld e ‘ben presented ot that tme as a
bagis for pemoval” 1A James W, Moore ot
gl \Moore's Federnl Practice, 1 0.165(3] (2d
ed. 1991} General removal law permits
difendants to file & second petition for
remaoval if subseguent events make the
cae removable. See ep, Cembrod of
Georgia Ry, v. Riegel Tertile Corp., 426
F-2d 935 (Gth Cir 1970) (after remand, state
court severed cloim agamst third party de-
{endant; third party defendant cowld not
have removed third party action bt could
remove direct action),

L Mo such circumstance exists in this case.
Respondents could have asserted 3 US.C
A 205 ns a ground for removal in their first
notice of removal. Indeed, they moved to

amend that poties to add £ 208 xa an alter-

~ entitled to ‘goly boe chance at removal, as

shown by thé plain language of the Con-
ventigrhet that states Milhe procedurs for
removal of causes otherwise provided by
3w shall appiy. ... >

Although respondents seek to portay
the policy objectives of 47205 as favoring &
liberal construction with respect to the
“one-ahot at removal® rule, they eite no
legslative history or cases. With respect
to their assertions that Congress thought it
important o make & federal forum freely
available for Canvention Act cases, | agres
that the language of § 205 evidences such
an intent. The statute even provides a
liberal procedure: defendants ean remove
nn neticn 52 any time before trial and the
ground for removal need not appedr on the
face of the complaint. However, nowhere
have | found any indication that Comgress
intended that respondents should be per-
mitied repeated efforts to remove several
times befors (rial, based opon different
statutes, Such actions could delay trial
dates contnuousiy and wreak havoe with
the efforts of state and federal courts to
manage litigation effectvely. Such a re
sult is manifestly at odds with the underly-
ing purpase of the Convention, which is to
expedite the resclotion of commersial dis-
putes between companies of different ne-
tions. As petitioner potes, respondents’ ae-
tions have caused & sin-month delay in the
September 12 1991 date for final adjudics-
tion of petitioner’s petition to compel arbi-
tration

native ground for removal but their motion) .-';_;'I eannot ignore the mandate that <[t]he
was denied as untimely. Under gemeral procedure for removal of causes otherwise

i L
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Hmmh,h-n-n-pply..’;lmdﬁ-
mpmduumuh"nldiﬂiﬂ
206 az n basis for removal @ their firat
notice of removal Their oversight should
not be rewarded by giving them a sscand
try &t removal ond o second chance o
delay the arbitration of this dispate. This
case will be remanded to state court
IT IS ORDERED that petitioper's motion
to remand this case to the Cirenit Court for
Marathon County, Wisconsin i GRANT-
ED. The Clerk of Court for Marathon
County, Wisconsin s GRANTED. The
Clerk of Court is directed to transmit the
record of the case to the Circuit Court for
Marathon County, Wisconsin

T '.|-.F:_

UNITED STATES of-America
W.

Robert Norman LATTIMORE.
Crims, Mg 4=91=17.

United, States Dhstric: Court.
B, Minnesora,
Fourth Division.

Oet, 17, 1800,

Following convietion, the Distrnct
Coart, Rosenbagm, J.. held that deparmure
from defendant's presumptive sentence
WIS :I.Flpr'l}Tll".ll-l.' berauss ::rnl'.tnr.'mg Cam-
misabon fafled to adequately consider im-
parct of momiatory minimum sSenlences oh
sentenciny puideline ealealntons

So ardered.

Criminal Law &=1302

Departure from defendant's presamp
Live serlefcs Was appCoprate hecause Sen
tepcing Commission falled o adequately
copsider impact of mandatory minimum

TITPMEIJPFLEHIHT

sentences on guidelne caloalations; eourt
would depart by neorporating m
mindmum, Which was less than paidetine
range and which was Cangress' own clear
expression of mmimum penalty for particg.
lar offense. Comprehensive Drug Abose
Prevention amd Control Ast af 1970,
§ 40L(bNINE), 21 USCA § Hlfﬂ[lﬂlr
18 US.CA. § 25530 Ak

Margaret Burna, Asst| U E Aty Minne-
apolis, Minn., for UE

Arthor Martines, Minneapolis, Minn., for
Robert Norman LatSmore.

SENTENGING MEMORANDUM AND
STATEMENT OF REASONES

HESENHAUM, Datnet Judge.
LN\Findings af Fast

There being no obpection to the factaual
statements contained i the PSI, the Court

adopts these statements as its findings of
fact

[l. Application of Fuidelines fo Facts
The Court determimes the applicable
udelmes to be:
A) Total Offense Level: I8
Bl Crimionl History Category: |
Ci Guideline Sentenes: TB=3T7 months
D) Supervised Relesse: 4-5 years
El Fine: §12500 to 52000000, plus

costs of imprsonment or supervised re
leage

Fi Hesttution: Mot Applicable
] Specal Assesament: S50

Ifl. Impambon of Semlence

For the reasons set forth below, the
Court finds it proper to depart from the
presumplive gu'id:-h.n-:l tahle, and 'unpmea
the followmg sentence.

Fobert Norman Lattimore has been
charged in Count | with possession with
intent to distribute eocaine, m violation of
" Us.C § Hdliajlh

Based upon the ples of guilty, it Is con-
sidered and adjudged that the defendant iws
guilty of that off=nsa.

|'-|r
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WORLD ARBITRATION AND MEDIATION REPOAT

“[WThen purties commut themselves to an arbitraton
before an arbitrtor who is not a professional lawyer but
chosen primarily because of his expertise in another field.
ond also commit themselves to conducting the arbatration
without being represented by professional lawyers, they
are deliberately airming at resching finality by an approach
mtended o be dominated by practicalities and 1o keep
legalities to the minimum properly possible.

“The purpose of such an approach can only be fulfilled
if the courts to whom application must be made for leave
to appeal from the resulting avwards are particularly careful
1o confine any appeais to matters of law that were in real
and substantial dispute berween the parties. The object of
such arbitrations as that in the present case would be quite
defeated if an unsuccessful party could subsequently raise
in an appeal a point that had never been substantially dealt
with in the arbitration, through no fault of the arbitrator or
the successful party.”

Justice Handley agreed that the legal issue urged by the
Department in appealing the award “was 4 new point
which had not been properly raised before the Arbitrator.”
Had it been properly raised, it “might possibly have been
met by further evidence and by amendments o the
Contractor's points of cloim.™

The contractor’s “lack of legal representation ..

advisors w later recognise that the potnt on which leave

02-1676; CA.7, May 215]99

New York Convention

POLICY FAVORING FEDERAL FORUM CAN'T
SAVE DEFECTIVE REMOVAL PETITION

Litigants seeking o remove a New York Convention
cuse from state 1o federal court must make sure they have
complied with the procedural requirements for removal,
despite Congress’s intent to promote federal adjudication
of Convention cases, according tw the U.S. Coun of

fior the wi. The court EE_M;.. g
o district court order remanding 3 Convention case
from federal 1o state court because

wril of mandamus. (fn ke
Addinives Co.. Mo, 921649,
Jackson, an Un::'emrnn,-r

o foctually wnre,
discirsed here. |
Employ ce of Wausau, 1 Wisconsin
I nsurgnce contracts with underariting

ovd’'s of London and other domestic and
wrers that comtuned arbitration clauses. In
1. Wausay filed suit in state court o compel
of disputes over pavments on asbhestos claims.

vd's, as well s vanous foreign corporations (hereafier

during the arbitration made it more difficult for is Irg:li' ~%5I:IZIlI'I'I-!|:||-!ul'l.| named 25 defendants many syndicates at

appeal wos sought ... was 4 pew point,” Justice
added. He concurred with Justice Priestley thot thif w
sufficient reason o reinsiate the arbitrator s aw

of the contractor, %

=

site Encked contrct: %ﬂﬂﬂﬂ.
Justice H.Lmil in this connection that the
; o 5 which coversd “ull disputes

~Nconcerning the performance or the

by either party of its obligations under
hether ruised before or after the evecution
“—imdicated thot the partes inbended the
to decide whether the Depamment had acted
ably.

In Justice Handlev's wview, the “arbitapon was an
“appeal” from the refusal of the Pancipal {the Department|
to be satisfied by the cause shown by the Contractor, and
from his decision to exencise the powers [of exclusion or
cancellation]... On that "appeal” the Arbitrator wus
entitled, as e did. to review those decisions on their merits
and to decide whether they were uareasonable and
therefore invalid.™

The concracior's appeal was ailowed and the
arbitration awiard in its favor resnsiated,

B.W. Walker and M. Christte represented Renerd
Constructions; G.LW, Miller QC and 1R, Wilson
represented Minister for Public Works, Soliciors: Allen
Allen & Hemslev: Siate Crown Salicitor

“the reifmuress’ ).

The reinsurers filed a removal petition based on 9 USC
=05, a section of the implementing legisiation of the New
York Convention (“Convention Act”™). Section 205 allows
defendants 1o transfer o federal court any case relating "o
an arbitration agreement or award falling under the
Convennion™; it also states that the ~procedure for removal
of causes otherwise provided by Law shall apply...”

Three of the defendant companies failed 1o joig in the
retnsurers” removal petition. and Waussau arpued that th
unexploined omission was o_proceidural defect regunne
remand, Uinder 18 USC [<44TcL, 4 remand is necessary of
there is any “defect in removal procedure.” and Section
-5’5 reference 1w the procedure for removal “otherwise
provided by law”™ incorporates this standard, Wansau
contended.

The U.5. Distnct Court for the Western Disarict of
Wisconsin agreed. In a Morch 13 opinion, Judge Barbara
Crabb_meiggied the reinsurers’ ISUTERs argument that the removal
requirements under Section 205
loosely because Congress intended to channel Convention
Act cases into the federal couns 1 promote decisional
uniformity. Although the Fifth Circuit emphasized this
congressional purpose in MeDermon ftemational v
Liovds Underwrirers, 944 F2d 1199. 2 WAMR 299
(1991), Judge Crabb wrote that ~[a]s important as
concerns of uniformaty are in Convention Act coses.” they
do mot allow removil o federal court by feswer than all of
the defendants. (Emplovers fro. of Wousan v Cermgin
Underwriters ai Llovds, USDC WDWisc, No.

92-C0076. March 23, I'il"i'"'l t
=l

Contending that the distr
Convennon Act uﬁmm

from the count of appeals.

Cogwnight & THEE Dy The Suredu of Nabcrs Afara. o
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Mandamus vs. Appeal

Writing for a three-judge panel of the Seventh Circuir.
Judge Frank Easterbrook observed that there has been
“almest no littgation™ about the meaning of Section 20%
of the Convention Act apart from the Fifth Circuit’s
MeDermon decision. McDermon held (among other
things) that review of remand orders based on the parties’
contrack is by by . but Judge
Easterbrook poted that the Sewventh Circuwit’s own
precedents go the other way. concluding that mandamus
is the nght method 10 obtain review of remand orders
| Rovhner v, Chicaps, 879 F2d 1402 (1989)).

The distinction between appeal and mandamus * makes
o difference in light of the discretionary chamcter of
mandamus,” Judge Easterbrook continued. “This suit,
seeking nothing but an order to arbitrate. has been
paralvzed since August 1991," and setting it for argument
ns an ordinary appeal would canse further delay.
“Arbitration is supposed 1o be quick. Litigation about
arhitration frustrntes that objective., Litgation about where
¢ litgate about arbitration mocks tht objective,” he
WTTHE,

Writ 15 Unwarranted

Twi related reasons support denial of mundamus relief
here. Judge Exsterbrook explained. First. the district court.
relving on Seventh Circuit precedent | Northern Hlinois
Gas Ca. v, Airco, 676 F24 270 ( 198211, “expressly found
that the remowval was procedurally defective because the
petition was not joined by all parties.” Under 28 U
[44710e), a defect in removal procedure authorizes
and 28 USC 14471 d) bars any review—whether by

mandamus, or otherwise—al a remand based on
E1447(e)
in holding that §205 of the Convention Act docs not
change this rule—"are beside the point,” the cowrt
declared. “A search for emor is precisely what §14470d)
forbids.™

Second, any emor that a search mught disclose “is not
s0 apparent that the petutioners’ right 1o relief is clear”
Judge Easterbrook continued. because mandamaus “is not
the appropriate means to resolve doubtful issues of
procedure of stoutory construction,” An applicant for
manckumies must show that the distmct court clearly abused
its discretion or usurped its power. “Thoughtful resolution
of novel questions under an untes e is some

Moreover, the reinsurers | argue that the
Wisconsin stafe courts disf] iration “or that any
other doctring or practic would inhibit prompt
and accurate resolu parties” dispute.” the court

of litigaton about where @
50 the petition for @ wrt of
ied

litigate 15 ple

=
Dhie vrence Hafmann. Timovhy Regean, and
Brop. (Zelle & Lurzen), Minneapelis, and
Kiingbery | Ruder, Ware & Michler), Wirsau,
resented respondeny Emplovers Tnsuranee of
; Rotert A Kntl, Jane H. Veldmon, and R.R.
Mahian | Lord, Bicsel! & Brook | Chicage, and William

D, Moilweay (DeWin, Porter, Huggent, Schumacker &
Morpan . Madison, Wis., represented the reinsitrers.

CONFERENCES AND MEETINGS

ASEN. EXAMINES
ON IN PACIFIC RIM

ustralis—International arbitration e sperts
from the world discussed the resolution of disputes
i Afic repion. at the annual meeting of the

Stephen K. Bond, former Secretary General of the
International Court of Arbitration of the Intemnational
Chamber of Commerce and now with the Paris office of
White & Case. explained the framework of the ICC and
its growing relationship with the Asia-Pacific region. The
ICC. he poted, represents business interests in over 100
countries, with a pending number of cases averagring from
700 1o T6. and claims and counterclaims wtaling over
['S515 billion.

“In terms of arbiracon rukes amd praciice and natvonal
legtsbntion related o arbitration, there is in fact no strongly
inifving thread among the numerows junsdictions of this

WORALD ARBSTRATION AMD MEDIATICN BERPORT
CE- OS2 S0 S5

Asia-Pacific region.” Bond said. In countnies such as
China. Japan. and Korea. there tends to be o preference for
dispute settlement by pegotiation, mediation. and
conciliation rather than by arbitration.

“The rule of justice in China s based on reason mather
than law. The philosophy of peace. harmony. and
conciliaton prevail over the sinct applicaton of the wortds
enshrimed in low,” Bond said, Japan hoas o preference for
“non-confron@iona” methods of dispute semlement, he
added, and litigation or arbitration berween large
corporaions 15 very e,

In Korea, the preference is for resolving disputes
privately, "Extralegal forms for mediation of commaercial
disputes have been the histoncal norm in Korea and
commercial arbitration as known in Western countries is
u very recent phenomenon.” he declared.

Bur Bond said there is “concrele evidence af an
imcreasing willingness to accept and engage in
imiernational commercial arbitranon”™ despite past
practices, The number of 10C cases from this region hus

risen from 21 i 1981 to 70 0 m{é&%s

Page 16 of 16





