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TROPICAL CRUISE LINES, S A, Plrianff
K

VESTA INSURANCE COMPANY A/KE A SEADEDEFORSIKEINGS-
SELSKAFPET VESTA A/S OR VESTA HYGEA AND STOLT-NIELSEN,
INC.. Defendamis

SOUTHTRUST BANK OF ALABAMA, (mirrwnor

Unrted Scates Dewirncr Cown, Sowibers District of Misussipps (Sostbers Diviaics),
May &, 15992
Ciwvil Mo 59 &40V R |

JURISDICTHIN — XN, Subts betwess Cl2izens asd Farvigners — MARINE
[NSURANCE — II). Foreign Imsurance Compsnies— FRACTICE — 1911 Lamg Arm
SERFHTR
Under Miss. long arm siatace, Morwegan msurer s subject 10 personal jufiscdie-
ton m 5. 0. Mua. action on manse bull pohicy msunng vesss hasing her

home port in the siute

JURISTHCTION — 191, Coarrscts bs Geaeral — 28 Objections o Jorisdieion —
MARINE TNSURANCE — M, Adticss o8 Pallcia.
Provisson making marine msurance pobicy “subsect to Mofwegian jurisdiction™
m purely permuistive and not o fefam selection clause Snch would eaclode
US jursdiction of dispotes arsing ander the_palisy

ARBITRATION — 111, Agresmssi to Arbitrate Poturs DMspaies — 120, Foreign
Ariitrel Awsris Convestion — MARINE INSLURANCE — ML, Actom oo Polickes
Under the Formgm Arbitral Awards Convention’ an ambiguoas provisson in

Morwegsn manne insurance policy for mbmesion of disputes to @ Morwe-
Eladn average sdjusiey will ot beComiried & & valid agreement 0 arbitrabe
Wyvnn E Clark (Owen, Gallowsy ENOlwrk) for Tropicod Crouge Lines, 54
Abram L Philips {Reams, Plilps, Killos, Brooks. Schell, Gaston & Hudson.
P.C.) for Fesfa Inx G

George J. Fowler, 111 (Rica, Fowler, Kingsmall, Vance & Flint) for Stalr-Mielen,
Inc

Dam M. Rissgrd Jp, ).

This casse-ig\before this Court on Motion of the defendant Vesta
Insurange Company a/k/a Skadedeforikringsselskapet Viesta A/S or
Vista\Hygea (hereinaiter “Vesta™) 1o [hsmiss Because of Improper
Vemurand Lack of Jensdiction, or in the Alternative to Stay Frndmg_
Arhitration.'

I. Tho Cowr's Order of January &, 1992, endered on the docket on Janwsry 7. 1990,
granced the Mobton of (ke defesdant Siol-Neehien, Inc. 10 Say
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The defendant ¥Vesta moves the Coant for an order dismissing it from
thin action on the !:rnun-:lz. that the contract betwesn the 'FI|.;!:I|'|1|1T and
the defendant Vesta, which is the subject manter of this lawsuit, provides
that the exclusive venue of any such action 15 in Norway and subject to
Norwegian law; further, the plantff contends that dismissal is proper
ofi the further grounds that the defendant Vesta has no presefice 4n) this
district. Finally, the defendant Vesta aske this Cournt thaw'in thefeven
it should not dimiss this action on one of the grounds soughf, e matier
be stayed pending submission to the State Adjuster in MNarway

Findings of Fact

The plaintiff, Tropical Cruise Lines, (hepeinafier “Tropecal Cruise™),
s the owner of the seagoing vessel M8 Souvhérn Elegonce, which s a
cruise ship home ported in Guifport, Mississtpp. On or about Movember
I, 198%, Stolt-Miclsen, Inc. (herginafer “Stoli-Nielsen™) and Tropical
Cruise entered into a Ship Mapagement Agreement and & Manning and
Techmical Agreement for the MES Southern Elegonce. Both Agreements
remained in full force and.effect at all times relevant to this action

O March 1, 1990, ¥ esta issted a policy of manne huall and machinery,
and war risks insgragce (o0 Tropical Cruise on the Sowrhern Elegance
O September 17,1990, while the policy of manne insurance was in full
foree and effedt, the Sowrhern Elegance suffered damage (o its machinery
and equipmient, Tropical Cruise filed a tmely proofl of los with Vests
pad has oifiErwise compliad with the terms of the policy of marne
nsurgnce. O MNovember 21, 19690, Veura denjed Tr~:1r.||.q::.| Crutwe's claim
Ve continuess 1o refuse 1o pay Tropical Cruise for the loss

Om July 11, 1990, |'rnp||::|] Crurke execuisd and debvered o Souih-
Trust a First Maval Mortgage |"?'|-'E|rr|g::|£e"'| an the Souikern .E'.ﬂ_*gqncr'
in onder 10 securs the payment af a promassory note 1n the pnn{:p.‘.l.
amount of 31,100,000, The Morigage provides, in part, that all policies
of imsurance on the Southern Elegance “shall contmin a loss payable
clawse io morigagee.” The Morigage also provides thai if any damage
o the Sowrhern Elegonce excecds 55,000, the underwriters on the policy
shall not make any payment to Tropical Cruise “without first obtaining
the wntten consent of the morgagee ™ In Movember 1980, the policy of
manne insurance was amended 1o make any losses insured under the
policy payable 1o SowthTrus

On Seprember 17, 1991, Tropical Cruise filed the instant suit agains
Vesta and Stoli-Miclsen alleging that, s a result of Vesa's breach of
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cOnIract in '.'.'I|:|.|!'|g 1o make pAVMEnD under the terms of the Insurance
I—-_'-I:L"g.' T|q.:'|'.-||::|.| Cromse had sulTersd damages n ::ud.u'.g; lioss of hire.
artomey's fees and interest. The complaint also alleges that Stoli-MNizlsen
breached the Ship Management Agreement in failing to crew the vessel:
1o victual and arrange the procurement of engine stores, lubricating oils,
and other necessary or usual services to the vessel: o arrange cover for
msurance on the veswel: 1o mamnmin the vessel in an eflficient and s=awor-
thy condition: and to handle insurance claims on the vesusl pertaining
o her machmery. apparei, fittings, fretghts. earnin g%, disburements, and
any clums ansing out of the operation of the vessel. The complaint of
Tropical Crusse demands judgment i the amount of 54,000,000, 1o-
gether with aniorney’s fees, interest and costs

On November 7, 1991, 5toli-Nielsen filed o Motion to Stay Pending
Arbitration. This Court entered an Order on Januar} &, 194932, Hﬂl‘lﬁ-ﬂﬂ
Sioli-Mielsen's Motion staving Tropical Crume's claims against\ Sl
Mielsen. The tatervenor SouthTrost submats that, pursuant to We-Man-
ning and Technical Agreement executed by Stoli-Mielsen gnd Tropical
Crmse, this arbitration 15 =21 tn Panama Lity, Florda, and I governed
by the Umited States Federal Acrbilrahon Act.

Om November 12, 1991, SouthT rast filed a Motp-lap Leave o [nter-
wene 0 the achion. On March 2, 1992, SouthTruste\Motion for Leave
o Intervens was granted. South ] rust submuis that dunng the pendency
of said motwon it did not have the oppoffunify to conduct discovery
because if was not & party to the litigation

On February 7, 1992, Vesta filed #fs monon po dismiss now before the
Court. The plaintiil and SowthTrusgbdth recognize that Vesta contends
in its motion that it i not subject i personal jurisdiction and the venue
1s precluded by virtue of a fertme-delection clause; however, Vesta does
not address the ssue of Mck of junsdiction in ris memorandom suppori-
ing the motion. In any\event, the motions, as brefed by the parties and
55 exhibited by thé réegrd before the Court, reflect thai the Motion to
Dhismrss of Vegioug net well taken and should be demied as setr forth
herein

I. (fug wegdraing wheterr Feota o7 sibiect fo persanal JuFTEdicTion

1T personam jursdiction & challenged, the plainiifl must establish
a o facre casge for saud ursdiction. Ly Wedo v foche Marine, ine.,
J1TF.2d 1260 (5 Cir. 1983} Any conflicts in the (acts are to be resolved
in the plainniT™s favor when determaning whether a prima focie case for
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in persoram jurisdichion hes been cstablished, Common v Tokpu Car
Corp., 580 F Supp. 1451 (5.D. Miss. 1984)

Both SouthTrest and the plamtff submit that, before this Court may
determuine that ¥Yesta 15 not subpect to personal jursdicton @ this Court,
they should be allowed to conduct discovery o mscertain Vesta's con-
wmcts, of the lack thersof, wath the forum. See Enterprise fmill Jie »
Corporacion Exgial Petrolera Ecuatoriana, 761 F.1d 46497503 Cir.
1985} Prejean v Sonartrach, fnc, 652 F.2d 1360, 1270-71 %CIF 19811,
(disagreed with on other grounds in Plocld favenrmedes, Bidd v Girard
Trust Bamk, 689 F.2d 1218, 1219 (3 Cir. 1982)); Williemson v Tucker,
645 F.2d 404, 414 (3 Cir. 1981). The plaintiff alsc\potnts out that the
Scheduling Order allows the discovery timesonriag antil Jaly 1, 19932

Furthermore. SouthTrust submits that Vesta has converted its Motion
1o Dhsmisss into & Motson for Summary Jodgment by antaching the affida-
vit of Enk Blaker in support of its, moton since matiers outside the
pleadings have been presented to the Oourt. See Gedger v Unired Srares,
T0T F.24 157, 160 (% Cir. 1983).

Su.'mm.l.q- Judgment 5 appeoprate |.'u.1|3.' il the 'rhlEl.l;tl:l'l.Fl., deposItions.,
ANSWETS 1O INlETTogalone, und admmions on fle, logether wnth affida-
wire, if any, show thatthere 18 no ,g;emu'm 1502 ad [0 ony maleral fact
and that the movidg\party is entitled (o & judgment 85 & matter of
law. Rile flb[q:j- Fedd B Civ P, “Barebones allegatioms ane miafTicient 1o
withitand summary jud;mml becauss the opposing party 'miidd counter
Tactianl a.il:*l.m!lus by th= MOVING party with Ipﬂ:lrh:. factoml Epuakey;
mete Eﬂ:ﬂ all=gations are not & sufficient response.” " Howard v. City
af Grégnwoad, TEI F.2d 1311, 13153 Cir. 1988) (citing Nicholas Acous-
rigs \Specraliy Ca v HaM Construction Coa., Jne, 695 F.2d B39, 545
{ Cir) 1983))

The plainnufl submits that the instant case mvolves 8 manne msurance
palicy which is a mantime contract within federal admiralty jurisdiction.
Movrrizon Grain Co v Utica Mut fer Ca, 1982 AMC 683K 662 632
F.2d 434, 428 n4 (% Cir. 1980 Kozeeek v Umited Frair Ca, 365 US
Til, 1961 AMC B33 {1961 ) ferwrance Co v Dunham, TR US (11 Wall)
l, 33-34 (1ET1). In addition to diversity jurisdiction, the plaintff has
invoked the Coun's sdmiralty jorisdiction porsoant to 1B USC
F133X1), and the Court has federal queston jursdiction. S, Const.,
art. 111, &2

In Sruth v D Wall Products E:l.r;p._ T4 F.2d 277, ZTR (S Cir. 19E4},
the court addressed a two-step inquiry regarding the reach of federal
jursdiction in & diversity actbon over non-resident defendants.
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“Frrst, the law of the forum state must provede for the assertson of
such junsdiction; and second, the exercise of junsdiction under state
law must comport with the dictates of the fourtesnth amendment
duE Process clagse.

See also Sanders v Humphrey, 733 FSupp. 209, 213 (5.D. Miss. 1990)

The plainuil submits thar the first siep is governed by state law; the
wecond procesds under federal law and consn of deciding whether
the defendant has mmimum contacts with the forum state 50 that the
maIntnng of the suit does not offend “traditional notions of far pi.n'.-
and substantial justice.” Terry v Rawmond far'l fnc, 1982 AMC 2053,
J0%6, 658 F.2d 398, &01 (5 Cir. 1981) cert. dented, 456 U5, 928, 1982
AMC 2111 {19482) {which guotes Jar T Shoe Co. v Wazkingeon, 326 US
0, 316 (1945} (citing also Lopeyrouse v [exoen, fac, 693 F 2d S8,
R RA (S Cir. 19827 Ina non=diversity case the “contours of amemabil-
ity are more flusd.” Id. Further, the plantifY cites Terry for the praposi-
Lo that 1]-1 a cage brought under both diversity and/federal case
junisdiction, the defendant's amenability to process updef siate low,
whech could be critical in & pure diversity based action, s ifrelevant.™
Id. 1982 AMC a1 2058, 658 F.2d at 402

However, in Poinr Landing, fme v Cvwand Capitohfaell Led, 795 F 24
415 (5 Cir. 1986), aff"d. 484 LS 97 (1987), Terry und Lapeyroute were
owverrubed to the extent thay they differ feom the Welding in Poist Londing
that “alaemt -:.pem.ﬁ.: congressional authiority, & federil diseract court hos
no personal jurisdiction over o defendunt-who canmot be reached by the
long-arm siatwic of the staie i which the distrct court sris.” 1d. at 427, In
a case such as the one sud judipfTwherein a federal court 1= adjudicating a
federal claim involving a federal)statote, the aggregation of nanonal
contacts is not enobugh [ordn assertbon of personal junsdiction over the
defendant. Rather, thers,must be suificent local contacts to justify the
use of the sae lomg-arm seatute. Id

Section 13187 fSupp. 1990) af the Mississipm Code provides three
hases for ofstanyng jarsdiction over a non-resident defendant. Saed sec-
tron provices, 1 pertiinent part

SARY nonnsadent person or any foreign or other corporation
it uu.’t-l!l'lrd under the constitution and laws of thas state as to domg
tusiness here, [1] who shall make a contract with 8 resident of this
state o be performed in whale or in part by any party in this state,
or [2] who shall commit a tort in whole or @0 part i this state agrinst
a resadent of this state, or [3] who shall do any business or perform
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any character of work or senvice i this state, shall by such act or
acts be deemed to be doing business 1n Mississippr.™

The Courts have held that, in order for the defendant to be subpect 1o
suit under this long-arm statute, it must be shown that the defendant is
“doing business”. However, more than merely "doing busimess™/45"re-
quired to support the exercise of personal jurisdiction. In Allen x feffer-
son Liner e, 610 F.Supp. 236, 239 (5.0 Miss. 1985), the ctust-stated:

*Before personal jurisdiction may be assumed under the *dmng busi-
ness' provision of §13-3-57, the business i Missssippe-dl the non-
resident defendant musi be of a "systemane and-angoifig nature,” the
p|_,|]|:11|11"'5 cause of action must be incidenyfoging businsss aCtivily
and the pssertion of junsdiction must nat offend notions of fairnes
and sobstaniial justice. Apcock v Lowlnions Aircraft, fnc, 617 F.2d
432 435 {8 Cir. 19800 Arow Food\Disimburors v Lowe, 361 Sa 2d
st 328, 11717

Furthermaore, there must be a showang af & nexus between the defendant’s
actrviti=s and the plaintiff™s eause of action against the defemdant. Id. at
239, The cause of action mushaccroe from or be incident to the acovities
of the non-resident defeadant. Smith v D Walr Products Covp.. supra,
743 F.2d at 279. Seeulso Rirtenhouse v. Mobry, 832 F.1d 1380, 1384 (5
Cir. 1987)

As more recenthi poled in dpplewhite v. Merra Avanion, Tne, 873 F24
491, 494 (5 CIE1989), three requirements must be satsfied for the
Mississifipi Jong-arm statute to subject a non-resident defendant to per-
sona)jimsdiction. These include the following: (1) the defendant maust
“purposefully do some aci or consummate some transaction in the fomum
stale"" (2} “the capse of action must anse from, or be connected with,
such acts or transactions;” and, {3) “the requirement of due process misst
e satisfied."

In the case sub fudice Vesta provided insurance on the Southern Ele-
gance, & crutse ship home ported in Gulfport, Missiasippi, and owned by
the plaimnff which 15 also located in Gulfport, Missssippl. Yesta ook
advantage of business opportunities in this forum when it accepted pre-
miums o msure the plamofTs vessel, although the policy may have besn
msued in Morway by Yesia It is not illogical that Yesta had every reason
o expect thatl, having anderaken 1o inSere 4 vessel 10 Mu.i.'li.!.l'ppl owned
by & company headquartersd in Misssappl, it would be susd in Missis-
sippi in the event & dispute srose on its imsurance obbigations, if any
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The plaimefl submits that marine insurers have besn held subject io
|:u,-7'l.e1nn.| Junsdiction n stmilar situanons. In MeKeithen v M/T Froara,
1978 AMC %1, &2, 435 F Supp. 572, 580 (E.D. La. 1977, for example,
1 Scandinavian manne nsurer was held to be subject to junsdicton
because it mamntamed nsurance on vessals regularly navigating Lowksi-
ana termtonal waters. Likewise m Magaus Maritec [nternarional, fne »
55 5t FPonteleimon, 1978 AMC 887, 683, 444 F Supp. 567, 568 (5.D
Tex. 1978}, the couri ruled that a United Kingdom manme msurer
“transacts business 1 this forum to the extent that i insures foregn
vessels enterng Texas waters and is subject to personal junsdiction in
this forum. . ." Moreover, in the instant case, the Southern Elegance did
mod just wander into Mississippi termtonal waters, but rather s home
ported in Mississippe. See also Comem. of Puerro Rico v 55 Zoe Colocas
rromd, 1981 AMC 2185, 628 F.2d 652 {1 Cir. 1980), cert. denind, 450
L5 912, 1981 AMC 2099 (1381}

The plainuil has submutied the affidawit of Harry Fulghum? is‘opera-
tions manager, with attachments including a report bya John'Wan Aken,
a surveyor hired by Vesta to investigate the clum mN\dissesippl. Vesta
has mot submitted anything in support of s Moton t0 Desmiss for leck
of personal junsdiction. and its proposed Fmdings of Fact are silent
on the ssue. Conflicts between affidavits Submiffed on the guestion of
personal junsdiction are resolved in favor ofshe plainni and the defen-
dant Vesta has submitied nothingio ‘veftfe the affidavii of Fulghum
Wyar v. Kaplan, 686 F.2d 276, 280 (5 Gir. 1982), The Fulghum affidayit
reflects that Yesta insured the Southdrn Elegance throughout the time it
was home ported and bassd mMliasissippl. Vesta hired surveyors 1o
inapect the Sourhern Elbpanse in Missiwsippd, and those surveyors came
10 Gulfport, Mississippisty nspect the vessel, investigate, and adjust the
claim. The survefors boarded the vessel on at least four occasions in
Missssipp. Owme'§upveyor was John Van Aken. Sigmificantly, another
Viesta repres@neiive present i Mississippsa was John Knapskog, a Vesta
representative from Moreay, Presumably, it was on the basss of the acts
of Van\Aken and Knapskog m Mississippa that Vesta refused to pay the
plamni™s claim

It ' ® the opamon of the Court that Vesta hag sufficient contacts with
thi€ forum and B subject to personal jurisdiction before this Cowr

Accordingly, defendant Vesa's motion will be denied on this ground
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II. Izue wherher the policy in issur containg 8 forum selection clause
preciuding venue in this fudicial distrret

Vesta contends the marne nsarance pﬂ]:l’.‘y COMLAing a m.:'pjll;uq'
forum selection clause and relies upon the provisions o support said
contention. The first provision alleged by Vesta is found on th€face of
the policy and provides that "[t]hese insurances are subject to Morwegian
jurisdiction.” The second provicon alleged by Vesia is fdund.in S8R of
the Morwegian Insurance Plan of 1964 (hereinaftes~the “Morwegan
Plan.") The third provizsion s found in 77 of the “condition for Hull-
Int=rest Indurance."

A. The Morwegian Junsdiction Sentence

The plaintifT submits that “[ajn agréement conferming jursdiction m
one forum will not be mierpreted % exeluding junsdiction elsewhere
unless it contains specific language Siexclusion.” New York v Pulfman,
Inc., 477 F.5upp. 438, &1 oll WEDNY 1979) {(emphasis in original)
The ciause in 1ssee merely subsestd the policy to Norwegtan jurisdiction;
it doss not say that allNdiSpadtes concerming the policy are subgect 1o
Morwegian junsdictidf further, it doss not say that disputes concerning
the policy are subgéct Sxchusively to Morwegian junisdiction. The sentence
in is5ue s & nor-caciugrve statement and does not deprive this Court of
jurisdiction,

As cited by (he plaintiff, in Keary v. Freeporr fndonenia. frc., 1973
AMC/AR7,°503 F.2d 955 (5 Cir. 1974), the contract specified that “the
partics@ubmit to the junsdiction of the courts of Mew York.™ The dstrict
gourt dismissed the action on the ground that the foregong language
requifed that suit be instituted in New York. The Fifth Circuit reversed,
holding that the language was permissive rather than exclusive

“We note mitally that this 1s not a situation where the contract. on
its face, clearly limits action thereunder to the couns of a specified
Wocake

When previously confronted with two opposing, vet reasonabie,
micrprelanons of (he same CORMACT ProvEon. s Coun adopied
the traditional rule whereby, ‘an interpretation is preferred which
operates more strongly agminst the party from whom [the words)
procesd.” Tenneca, fac v Greoter LoFourche Port Commizzion, (5
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Cir. 19700, 427 F.24 1061, 1065, guoting from Resatemenr aff Con-
traces §Liofd) ( 1932). The comiract agresment, |n-,:||,:.|;|'|.-1|_z the chal-
lenged provemon, was put mia wniten form by Frr:'p-:lr[ ard fEiuast
theretore be constroed more '\l.TIIﬂ_lh' agmnst 1 We find thar the
disputed contract provision falls short of beang a mandatory forum-
selection clause and accordmgly hold that the disinct court erred in
1= refusal to accept junsdiction.”™ Id. 1975 AMC at 388-89, 503 F.2d
at 956-57

Simmilarty in the instant case, the language of the forum selection clause
thould be interpreted agarnst ¥esta, the drafter

Likewise, 1n Citmo Floridd, foc v Citrowale 3 40, 760 F.2d 1231, 1231-
12 {11 Cir. 1985}, the contract declared that “[p]lace of junsdiction =
Sa0 Paulo/Brazl.” Reversing an order of dismissal, the Court of Appeals
held that this language was merely o consent to jurmsdiction n el
not an exclosion of junsdiction elsewhere. See also Kachal, fme v Mg
T1E FSupp. 371, 373-T4 D). New, |90} C A Seguros Orinocoor. Wy Joierg
Tramspaper. CA., 1988 AMC 1757, 677 F.5upp. 875 (D.PE/958)

The policy in sswe does not provide that it 15 subject only tovAtgaton
in Morway or only to junsdiction in Morway. Yesta could have stated in
the policy that any suit anising out of the policy musChefiled in Morway
bt the policy does not do so. M5 Bremen o Zépata Of-Skore Co., 407
LS [, 1972 AMC 1407 (1972} ("any dispate wrsing must be treated
before the London Coort of Justice™): Capmivgl Cruise Limes Jae w
Shure, 499 US. 1991 AMC 1697, L6398 71991} (“all disputes and
matlers whatsoever areing under, i cohnnsction with or incident to this
Cantract shall be litsgated, if at gl % and before a Court located in the
Stare of Florsda, U.S.A | 1o theEnclusion of the Courts of amy other state
of eountry'" ) Stewarr Orpandafienl fne v Ricok Corp., 487 US. 22, 24
.l (1988) ("sny appropriate Swate or federal dmtnict court locaved in the
Borowgh of Manhattan, New York City, Mew York, shall have exclusive
jarisdiction over Ay ciseand controversy Arising under or in connection
with this Agresmisg! }e The policy in issue does not contain & clesr und
exclusive provisios Gnd as such does not preclude the pluntiff from
maintainine 5 Swit before this Court

B. Sac'mon EE of the Norwegan Plan

Westa submiis i ris Memorandum that the policy “cover also provides
that hull imterests, mcluding excess lmbihity, wad ssued 1in accordance
with the Morwegian Marine Insurance Plan of 19%64." The defendam
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Viesta further submits that “[tlhe Norwegan Insurance Plan forms the
basis of the policy with cemain conditions being set out in the policy in
addition to the Plan, The Norwegian Manine [nsurance Plan. . . ., pro-
vides for venoe as set forth in TEE of the Plan.™ Said statement s mis-
leading as the policy actually states that “Thlull Interest including excess
ftability [sic] in accordance with Morwegian Manne Insuranée Plan of
1964, Chapter 15, 19219-113." {emphasis added). The policy \dogs not
incorparate the entire Morwegian Plan as Vesta suggesta/bit, rather,
incorporates only a limited portion thereof which does aof inclode said
358

. Paragraph 7 of the Conditions for HullInterest Insurance

The defendant Vesta submits that thére madditional reference to venoe
m 17 of the Conditions for Hull-Intersst Insurance i addipion to the
Morwegian [nsurance Plan Formi®eol 16, which s a part of the policy,
which provides as follows:

“To 588 of the Plan

The insurer cannat Be sued 10 the courts of the venue mentioned in
Article 29 of ahe Civil Procedures Act on 13th Apgust 1915, but
only in the couris)of venue mentioned in articles |7 and 11 of said
Act”

The defendant Vesta cites this clause 1o support its argument that venoe
15 nod’ properly had before this Couort

Thi provision purports to incorporate an article of & Civil Procedures
Act into the contract of insurance. Yet, as the plantiff points out, which
jurstliction promuolgated the civil procedures act & not menboned. A
bapy of sabd cival procedures act 18 nof provided or what venoe the act
would support. The pluntffl and Intervenor SouthTrust submit that
Vesta's reliance on 17 i misplaced, and the Court agress. A reading of
7 n the document sntitled “Conditions for Hull-Interest [nsorance™
appears to amend §83 of the Norwegian Plan which this Coar has found
nat i apply to the pabicy n msue as set forth berein, Furthermore, the
Court agress with the plantiff™s contention that. assuming srguends that
condition 7 does not appdy, it wtil] dises mod suppon the reiult advanced
by Vs If the Act o which condition 7 refers i the Civil Procedres
Act of 1915 of Morway, the terma af saad Act are insufficient to deprive
thet Court of venoe
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The Enghsh translation of the Act attached to the affidavit of attormey
Erik Blaker translates Article 17 as follows: “All lawsuits may be brought
ifl the defendant’s venue, unless a special venue 15 preseribed. ™ {emphasis
added]. Vesia IgROfes and does not address the elapse "unle=is a special
vERUE 15 prescrbed. [1 sontends merely hat Article 17 18 mandators
and that it requires that suit be filsd in Noreay. The word “‘may"
conclasively refutss this contention. As was the case with regard to the
Morwegian jursdiction clause, this provision s permiznive, nol manda-
tory,~ The plaintifl submits that no court is menticned 0 Articles 17 and
21, and the only venue which could be considered prescobed is thai
found in 28 US.C §1301(bN2) which allows suit to be maintained in
the judicinl distrct in which the substantial part of the property that s
the submect of the achion i situated. The Court is of the opinion that said
7 does not mmke this Court's muntenonee of venoee IMproper

D). Even if the pobicy contains & lorum selection clause, the ciasteshould
not be enforced becapse ©f 1 unreasonable, wniaer and onjust

The imtervenor SouthTrust further submits that the exiwidhes of a
forum selection clause in a contract s only one factor\{or This Court o
consider in determining whether to dismiss this acthan “W/5 Bremen «
Zapara Off-Shore Co., 407 US. 1, 1972 AMC [407Y [972). SouthTrosd
submits that fairness and justice, in additiph tobE ambiguous forum-
selection clause, dictate thar this sction remain in the United States
Dhsirict Court for the Southern Distnéy pl-hissssippi. One such factor
to be conssdered is that Tropical Crfisgant Stolt-MNiglsen have numerous
employvess who will be witnesse-regarding the alleganons in 1ssoe. Cer-
tainly, such an example evidences that enforcement af the forum-selec-
thion clagse would be burdensame. End this factor would support a finding
that thas causs i more pn.ln-er"h brodaght in this venue,

ITl. The Vesa/palitwidoes nor contain an arbitrarion agreement

The defendant™y ssta demands thai the clam in issue be submitted for

-

arbitranon as provided by 37 of the Norwegian Marine [nsurance Plan

I, g plaamaill subsmics thal. is fact, ¥esin's imasianoes of Armcle | o scorreet. The
|_||..||-\|.r‘|' Shbms 55 8 hauie for 15 consewiaen 1R the snrrusrenrthiness o Yewias
itaslaion B evident From the coallect besteem '8 of Enk Blaker's affidawi. which
Patports 1o somsnenze Amicle |7, snd the tranalanios of Arucke T atached 1o M
Blker's elfedavit. The Cour agress that for preses parposss., o uallses (o aole 1,

rven umder Vens's rasalaeen, Armelks 1T do ol suppson dsmisssl of the kel
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of 1964, which Vesta alleges is adopted and made a part of the policy
Said 87 provides:
“Dispute ansing out of the clums statement.

“If the assured does not sccept the insurer's claims statement. the
pssured o4 well as the insurer may demand submissaon of the state-
ment to a Morwegian average adjuster for his opmion befofy the
statement, if desired, = brought before the courts, The wverage ad-
juster 15 1o be chosen by the assured.

“The costs of submitting the case to the averdge deljlister are w0
be borme by the msurer, unless the assureds demand to have the
claims statement amended was manifestiysathont foundation

“The rules in the first and second parigraphs apply correapond-
ingly where the insurer has declined the asgured’s claim,”™

The commentary to 387 of the Narngpan Flan states

“The paragraph gives bothepestes the nght o demand that an
average adjusier gpive an gprpion on the claims statement befiore the
case % referred o the coutty/The average sdjaster shall not make
an artntraton awnglbat mersly pve an opimon as to how the
clarms settlementrshanld be effected in hs view The plan does
nol contain afy peheral rule relating o arbitration. . . " (emphasis
ndded ).

The plamisff and Intervenor SouthTrust sobmit that §87 doss not
apply betapes the hull-interest portion of the policy, previously discusssd
herew, d'_r;lij' Imcorporalss {E'I':.l through 173 of the Plan. Furthermore,
the-plaintiff submits that, even if §87 did apply, it &5 not an arbitration
clanss Whether thos Court should recognize §37 as an arbitration
agreement i governed by the “Convention on Recognition and Enforce-
ment of Foresgn Arbitral Awards™ found at 9 US.C. §201 (1991 Supp.)
Article [1 of the Convention declares in pertment part as follows:

*1. Each Contracting State shall recognize an agreement in writing
under which the parties undertske to submit to arbitration all or
any differences which have ansen or which may arse between them
in respect of a defined legal relationship, whether contractual or not,
concerning & subject matter capable of settlement by arbitration

=3 The term ‘agresment 10 wnling' ahall mnclude an artniral clere

in & contract or an arwirabon agreement. signed by the parties or
contained n an exchange of letters or telegrams.™
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The first question the Court must determine is whether the parties
intended 8 pAMMICOiAr Qispule (o be & Lub:ﬂ.‘[ I arbitration based on the
language of the contract. fn ¢ Cajun Elec. Power Coop., Ine., 791 F.2d
133, 360 (% Cir. 1988). The key to determining whether a clause calls
for arbitraton i whether “the parties clearly intended o submit some
desputes to thewr ‘chosen mstrument’ for definitive settlement of cerain
ETIEVANCES ' MeDoraell Dougley Finamce Corp v Pennrsvivanig
Power & Light Co., 858 F.2d 823, 830 (2 Cir. 1988) (emphasts added)
A court cannot compel a party o submii a dispute to arbitranon unles
there has been a contractual agresment to do 0. Neal v Horder'’s Food
Spstems fme., 918 F.2d 3, 37 (3 Cir. 1990)

The language in the commentary o §87 of the Morwegian Plan makes
it wery clear that. in the event said section were applicable. the "umgpirsd
. of the dispute would aot be an arbitrator but rather an average adjuster
See Hartford Liovd s fasurance Ca, v feachworth, 898 Fo2d BSENDG3,
| 061-62 (5 Cir. 1990). The term “adjuster” has long densted boe who
determines the omount af a clam. & B Firgr Nar. Bank WCMdnchester
Fire Arsurance Co., 64 Minn. 96, 56 N.W, 136, 138 ('8N An “average
adjuster” is a spectalized adjuster who performs ihis fanction in marine
mnsgrance dispules .|I_J.'|':I_,l'-|.‘ll v Coldwell, 19748 M489, 740495 9725
F2d 717, T2 nn. 10 and 11 (2 Cir. 1975)_A Statement prepared by an
average adjuster i withour any legal efféct. Racific Emplopers fnx Co
v. M/F Capr. W.0. Cargill, 1986 AMC (0587 1060, 751 F.2d 301, 504
o4 {3 Cir. 1985). Thus, GET 1, apbest, a procecding 1o determine the
amount of the loss. [ s, 0 otherwGTids, an apprasal provision, not an
arbitration agreemment. And (3t the'very leas:, GET is ambiguous and
should be resolved agmunst)Yestal [he result under erther wiew 15 that
§87 is a non-bending appradal rather than an arbitration agreement

o usdon

. This Cowst doey not lack personal junsdiction over the defendant
Yesta and theplamifT™s maintenance of a suit before this Court = not
| improper & this Coonl does not find that the policy in issoe contains a

validviorum selectson clawse. Furthermore, the policy in ssue does niot
Sonlun an arttraton clapse

It is therefore ordered and adjudged that the Motion of the defendant
Vesta |nsuramee Company o/%'s Skadedeforsikringsselshapet Vestn
A/S or Viesta Hygea to Dhamis Because of Improper Yenue and Lack
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of Jurisdiction. or 10 the Alternative to Stay Pending Arbitration is
hereby demied.

GLENN DRGAN, Plaunnff

MIKE CONNER AND BRITISH MARINE MUTUAL INSURANCE
ASSOCTATION, LTIV, Defmdann

Umiterd States Dastrict Court. Dustrict of Alsbs &pal 21, 1992
Mo ATL300 Ciwil

ARBITRATION — 121, Federal Arbltration dst — JURISDICTION — 131, Contrecis
im Gemersd — MARINE (NSURANCE — 3. Actioas oa Policses — BEOVAL OF
CALUSES — Febernl Aritmaiies An Amborisss Hemovel

In dispuie relatmg to applicatality, of irtwtration clawse in marme P&l policy,
federal court has admaralty junshction under I8 US Code §1313 and
removal jurisdiction undef 1§ Faleral Arbitration Act, 9 US. Code §§200
and D03

ARBITRATION — [l Agresment o Arbitrats Fatwrsy DHepetes — MARTNE
INSLRANCE = 191. |s Geseral.

Alssks fishing boat owner, &3 assured. will be required 1o stay kis US. action
snd to arbitrace W london his claim againat Britsh P& clab even though
nerther e owper nor hs insurance broker was sware that the chub’s rabes
providad for artetranon of disputes under the policy

Rachard J. Smuith (Sandberg & Smith) for MaianiT
Thomad A. Matithews (Bliss Riordan} for Sritish Manne Wurwal ferurance
Assoeinrion, Lo

H."RusseL HoLLasn, D).

The court has before it & motion to compel arbitration filed by defen-
dant Brish Marne Mutusl Insursnce Assocmation, Lomied. Brimh
Manne also reguests a stay or dismussal of further proceedings in thas
court. Plamiil Glenn Organ opposes the motion and requesis that the
matter be remanded to state court. By notice Aled February 28, 1991,
Brtish Manne withdrew s request for oml argument.

Organ = a fsherman in Kodak, Alssks. He insured his fishing vessel,
the Lady Lawne, with Brivsh Manne Bricsh Marine s a mutual protes-
tion and indemnity association, organired and regmiered under the laws
of England. It is composed of shipowners who mutually agree to insure
themselves against protection and indemnity nsks pursuant (o the assoc-






