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~ FlLA~T(). S.p.A. v . CIIILEWICH INTERN. -:::; 1229 
CIt. u 71' F..5up,.. 12l't (s.D_"LY. IIJ921 

FILANTO. S.p.A .. Plaintiff. 

v. 

CHILEWI CH I:"TER:"ATIONAL 
CO RP .. Defendant. 

No. 91 CIV 32';3 ICLB I. 

Cnited States District Court . 
S.D. New York. 

April 14. 1992. 

Ital ian footwear manufacturer brouJ.!ht 
action against >:ew York export-import 
firm. alleging breach of contract. On 
firm's motion to suy action pending arbi­
tration and manufacturer's motion to en­
Join arbitration or that arbitratiOn be held 

.. 
Southern District of ~ew York. rather 
a~ in Russia. The District Court. 

Bn •.• t. Chief Judge. held that: II) ques-
uon oi whether manufacturer and firm 
a~reed to arbitrate their disputes was gov­
"med by chapter of Federal Arbitration 
.'!"I.! t compris ing Convention on Recognition 
.;"d Enforcement of Foreign Arbitral 
..... wards and its implementing legis lation, 
rather than by New York law; (2) general 
~ nnciples of contract law relevant to action 
d:d not include Cniform Commercial Code 
Lu t. rather. federa l law of contracts to be 
.t~pl ied was found in li nited Nations Con­
v~ntio n on Contracts for International Sale 
of Goods: (3) record established that manu· 
f:lcturer and firm had agreed to arbitrate 
d:::;pute through incorporation of arbitra­
tiO n provision in firm's contract with Rus­
'1" buyer requiring arbitration in Russia: 

(4) arbitration in Russia would be or­
d~r( 1 interests of justice. despite unset­
ded conditions there. 

Ordered accordingly. 

I. Evidence ""'215(3 ) 
Postcomplaint letter from Italian foot· 

wear manufacturer to ~ew York export­
import firm expressly relying on section of 
contract with Russian buyer, which manu­
facturer had earl ier purported to exclude 
(rom agreement with firm, was admission 
in law by manufacturer that other relevant 

clauses of contract with buyer. including 
agreement to arbitr3te in Russia. were in­
corporated by a~rreemen{ of. manufactu rer 
and :'irm. anci iTI:loe ~arr (}f their bargain . 

2. Arbitration G=>23.9 
C;).se in \"'hlcn :\ew York export·import 

firm mO\'ed to stly Italian footwear manu­
factm~'s action pending arbitration in 
Russia pursuant to contractually incorpo­
rated arbitration provision of firm's con­
tract with Russian buyer fell under chapter 
of Federal Arbitration Act comprising Con­
vention on Recognition and En fo rcement of 
For.ign. Arbitra l Awards and its imple­
menting legislation. 9 U.S.C.A. § 201 et 
seq. 

3. Federal Courts ""403 
On motion pursuant to Federal Arbi­

tration Act. fede ral law governs issues re­
lating to :lrbitrability of dispute. 9 
C.S.C.A. § 201 et seq. 

4. Federal Courts ""'403 
Question of whether Ita lian footwear 

manufacturer and ~ew York export-import 
firm agreed to arbitrate their disputes was 
governed by chapter of Federal Arbitration 
Act comprising Convention on Recognition 
and Enforcement of Foreign Arbitral 
Awards a nd its implementing legislation. 
rather than by New York law. 9 U.S.C.A. 
I 201 et seq . 

5. Treaties <P 11 
Convention on Recognition and En­

forcement of Foreign .-I.rbitral Awards. as 
treaty. is supreme law of land and controls 
any case in American court falling within 
its sphere of application and. thus, any 
dispute involving international commercial 
arbitration which meets Convention 's juris­
dictional requirements. whether brought in 
su te or federal court. must be resolved 
with reference to Conventlon. 9 U.S.C.A. 
§ 201 et seq.; U.S.C.A. Const. Art. 6. cl. 2. 

6. Federal Courts ""'412 
General principles of contraCt law rele­

.... ant to action involving dispute as to exist· 
ence of written arbitration agreement un­
der chapter of Federal .-I.rbitration Act com· 
prising Convention on Recognition and En­
forcement of Foreign .-I.rbitra l Awards did 
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not include Uniform Commercial Code but. 
rather. federal law of c:cnl:r:LC:ts t<l be ap­
plied was fou nd in United };3tions Conven­
lion on Contracts for International Sale of 
Goods. 9 l.S.C .. \ . § ~OI et ; eq. 

7. Internatio nal Law <P'8 

Gnited Nations C<>nventfon on Con­
tracts far fntemational Sale of Goods is 
"state law." U.S.C.A. Const. Art. 6. cl. 2. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

8. Arbi tration <3=>23.10 

Record established that I talian foot­
wear manufJ.cturer and New York export­
import firm had agreed t<l arbitrate dispute 
through incorporation of arbitration provi­
sion in fi rm's contract with Russian buyer 
requiring arbitration in Russia: there was 
no satisfactory explanation as to why man­
ufacturer failed to timely object to incorpo­
ration and manufacturer's letter to firm's 
agent expressly relied on section of Rus­
s ian contract which manufacturer had in 
earlier correspondence purported to ex­
clude. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
Art. I. subds. I. 2. 9 U.S.C.A. § 201 note. 

9. Arbitrat ion =23.10 

Presumption in favo r of arbitration is 
even stronger in context of international 
commercial transactions. 

10. Arbitration =7.8 

In interest of justice, court would com­
pel ~ew York export·import firm and Ital­
ian footwea r manufacturer to arbitrate dis­
pute in Russia. despite unsettled conditions 
there. pursuant to agreement incorporating 
arbitration provision of firm's contract with 
Russian buyer. in action governed by Con­
\'ention on Recognition and Enforcement of 
Foreign Arbitral Awards and its imple­
menting legislation: to retain jurisdiction 
but s tay action pending arbitration would 
serve no purpose, as entire controversy 
was subject to and would be resolved by 
arbitration. 9 U.S.C.A. § 206. 

I. The Coun Will use the adjective "Russian" 
when descnblng Raznoexpon's role in this 

11. Arbitratio n <&=23.9 
Retaining jurisdiction but staying ac­

tion pending arbitration is consistent with 
commands of Convention on Recognition 
and Enforcement oi Foreign Arbitral 
Awards. 9 U.S.C.A. §§ 3. 208: Convention 
on Recognition and Enforcement of For­
eign Arbitral Awards, Art. II, subd. 3. 9 
U.S.C.A. § 201 note. 

Judith Passannante, Becker. Glynn, Me­
lamed & Muffly. New York City, for plain· 
tiff. 

Robert Fryd, Warshaw, Burstein. Cohen. 
Schlesinger & Kuh, New York City. for 
defendant. 

ME:.10 RANDG)I & ORDER 

BRIEANT. Chief Judge. 

By motion fully submitted on December 
11, 1991. defendant Chilewich International 
Corp. mOves t<l stay this action pending 
arbitration in Moscow. Plaintiff Filanto 
has moved to enjoin arbitration or to order 
arbitration in this federal district. 

This case is a striking example of how a 
lawsuit involving a relatively straightfor­
ward international commercial transaction 
can raise an array of complex questions. 
Accordingly . the Court will recount the fac­
tual background of the case. derived from 
both parties' memoranda of law and sup­
porting affidavits , in some detail. 

Plaintiff Filanto is an Italian corporation 
engaged in the manufacture :lnd sale of 
footwea r. Defendant Chilewich is an ex­
port-import firm incorporated in the state 
of :-1 ew York with its principal place of 
business in White Plains. On February 28. 
1989, Chilewich's agent in the Cnited King­
dom. Byerly Johnson. Ltd .. signed a con­
tract with Raznoexport, the Soviet I For­
eign Economic Association. which obligated 
Byerly Johnson t<l supply footwear to Raz· 
noexport. Section 10 of this contract- the 
"Russian Contract/-is an arOitration 
clause. which reads in pertinent part as 
follows: 

transaction. since all relevant events occurred In 

what is now the Republic of RUSSia. 
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"All disputes or differences. whicl1 may , 
arise out of or in connection with the 
present Contract are to be settled. juris· 
diction of ordinary courts beinq excJudp.J. 
by the ArbitralJon at the GSSR Chamber 
of Commerce and Industry. :'1oscow, in 
accordance with the Reguiauons ot the 
said Arbitration."[sic] , ::.-.• 

understood. the Soviet's contract that 
you sent us together with your above 
memioced conu-act. that of this contract 
\\"e ha.\"e to respect only the following 
points of it: 

-!'I 5 Packing and marking 
-n 6 Way of Shipment 

- n 7 Delivery-Acceptance of Goods 

We ask for your acceptance by return of 
post." [S IC] 

Ex. C to July 19 Simon Chilewich Affidavit. 
This contract was signed by Byerly John· 
SOn and by Raznoexport, and is sometimes 
referred to as "Contract No. 32-{)3/93085". Ex. D to October 29 Filagrana Affidavit. 

Th f
· h f d b The intent of this paragraph. clearly, was e lrst exc ange 0 corresoon ence e· . 

tween the parties to this laws.tit is a letter ; ~o exclu~e from. Incorporation by reference 
dated July '2:1 . 1989 from Mr. :.felvin Chile- : mter alIa section 10 of the Russian can· 
wich of Chilewich International to Mr. An. tra~t, whIch provIdes for arbitration. Chi· 

tonio Filograna, chief executive officer of 
Filanto. This letter refers to a recent visit 
by Chilewich and Byerly Johnson personnel 
to Filanto's factories in Italy, presumably 
to negotiate a purchase to fulfill the Rus· 
sian Contract, and then states as follows: 

.. Attached please find our contract to 
cover our purchase from you. Same is 
governed by the conditions which are 
enumerated in the standard contr:lct in 
effect with the Soviet buyers [the Rus· 
sian contract], copy of which is also en· 
closed." 

Ex. A to September 16 Melvin Chilewich 
Affidavit. The next Item in the record is a 
letter from Filanto to Chilewich dated Sep· 
tember 2, 1989. Ex. 0 to October 29 Fila­
grana Affidavit. This letter refers to a 
letter from Chilewich to Filanto of August 
11, 1989, which "you [Chilewich] sent me 
with the contracts n 10001- 10002-10003." 
These numbers do not correspond to the 
contraCt sued on here. but refer instead to 
other. similar contracts between the par· 
ties.: None of these contracts. or their 
terms. are in the record. both parties hav­
ing been afforded ample opportunity to 
submit whatever they wished. 

The last paragraph of the September 2. 
1989 letter from Filanto to Chilewich ,tates 
as follows : 

"Returning back the enclosed contracts n 
10001-10002-10003 signed fo r accept· 
ance, we communicate, if we do not mis· 

2. In his affidavit dated October 29. 1991. ~tr . 
Filograna states that Ihere were actually SIX 

leWlch. for lts part. claims never to have 
received this September 2 letter. In any 
event. it relates only to prior course of 
conduct. 

It is apparent from the record that fur­
ther negotiations occurred in earlY 1990. 
but the content of those negotiations is 
unclear: it is. however. clear that deliveries 
of boots from Filanto to Chilewich were 
occurring at this time, pursuant to other 
contracts , since there is a reference to a 
shipment occurring between April 23, 1990 
and June 11. 1990. Ex. H to December 4 
Simon Ch ilewlch Affidavit. 

The next document in this case. and the 
focal point of the parties' dispute regarding 
whether an arbitration agreement exists, is 
a Memorandum Agreement dated March 
13, 1990. This Memorandum Agreement. 
number 9003002, is a standard merchant's 
memo prepared by Chilewich for signature 
by both parties confirming that Filanto \Viii 
deliver 100.000 pairs of boots to Chilewich 
at the ltalian/ Yugoslav border on Septem· 
ber 15, 1990, with the balance of 150,000 
pairs to be delivered on November 1. 1990. 
Chilewich's obligations were to open a Lt:!t­
ter of Credit in Filanto's favor prior to the 
September 15 delivery, and another letter 
prior to the November delivery. This Mem· 
orandum includes the following provision: 

"It is understood between Buyer and 
Seller that t:SSR Contract ~o. 32-{)31 
93085 [the Russian Contract] is hereby 

contrtlcts between the panies. October 29 Fila· 
grana AffidavLI al ~ S. 

 
United States 
Page 3 of 29

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



1232 . -. 189 FEDERAL SUPPLEMENT 

incorponted in thls "CODtract as far as 
practicable. and .pecificall, tlta.t any ar· 
bitration shall he in 3CtOrUance \/';th that 
Contract." 

Ex. A to July 2~ Simon Chilewich Affidavit. 
Chilewicb signed ;.his Memorandum Agree­
ment,. and sent. it to Filanto. Filanto at 
that time did not -sign or return the doc· 
ument. Nevertheless. on May 7. 1990, Chi· 
lewich opened a Letter of Credit in Filan· 
to's favor in the sum of $2,595,600.00. The 
Letter of Credit itself mentions the Russian 
C<lntract. but only insofar as concerns 
packing and labelling: . Ex. A to December 
4 Simon Chilewidr Affidavit. 

Again, on July 23. 1990. Filanto sent 
.nother letter to Chilewich. Ex. D to Octo­
ber 23 Filograna Affidavit. which reads in 
relevant part as follows: 

"We refer to Point 3. Special Conditions. 
to point out that: returning back the 
above-mentioned contract, signed for ac­
ceptance. from Soviet Contract 32-{)31 
93085 we have to respect only the follow· 
ing points of it: 
-No. 5-Packing and Marking 
-No. &--Way of Shipment 
- No.7- Delivery-Acceptance of 
Goods". 

It should be noted that the contract re­
ferred to in this letter is apparently anoth· 
er contract between the parties. as the let· 
ter refers to "Sub. Contract No. 32-{)31 
03122". while the contract sued on in the 
present action is No. 32-{)3/ 03123. 

This letter caused some concern on the 
part of Chilewich and its .gents: a July 30. 
1990 fax from Byerly Johnson, Chilewich's 
agent. to Chilewich. mentions Filanto's July 
23 letter. asserts that it "very neatly dodg· 
es" certain issues. other than arbitration, 
covered by the Russian Contract. and 
states that Johnson would " take it up" 
with Filanto during a visit to Filanto's of· 
fices the next week. Ex. G to December 4 
Simon Chilewich Affidavit. 

Then, on August 7. 1990. Filanto re­
turned the Memorandum Agreement. sued. 
on here. that Chilewich had signed and sent 
to it in March: though Fil.nto had signed 
the Memorandum Agreement. it once again 
appended a covering letter. purporting to 

exclude all but three sections of the Rus­
sian Contract. Ex. A to Decemher 11 Fil<>­
grana Affidavit. 

There is also in the record an August 7. 
1990 telex fro m Chilewich to Byerly John· 
son. stating that Chilewich would not open 
the second Letter of Credit unless it re­
ceived from Filanto a signed copy of the 
contract without any exclusions. Ex. C to 
December 4 Simon Chilewich Affidavit. In 
order to resolve this issue. Byerly Johnson 
on August 29. 1990 sent a fax to Italian 
Trading SRL. an intermediary, reading in 
relevant part: 

"We have checked back through our 
records for last year. and can find no 
exclusions by Filanto from the Soviet 
~aster Contract and, in the event, we do 
not believe that this has caused any diffi· 
culties between us. 
We would. therefore. ask you to amend 
your letters of the 23rd July 1990 and 
the 7th August 1990. so that you accept 
all points of the Soviet Master Contract 
No. 32-{)3 / 93085 as far as practicable. 
You will note that this is specified in our 
Special Condition No. 3 of our contracts 
Nos. 9003001 and 9003[iIIegible]". 

Ex. D to December 4 Simon Chilewich Affi· 
davit. Filanto later confirmed to Italian 
Trading that it received this fax. Ex. G to 
December 4 Simon Chilewich Affidavit. 

As the date specified in the Memoran· 
dum Agreement for delivery of the first 
shipment of boots-5eptember 15. 199(}­
was approaching, the parties evidently de­
cided to make further efforts to resolve 
this issue: what actually happened. 
though. is a matter of some dispute. Mr. 
Filograna. the CEO of Filanto. asserts that 
the following occurred: 

"Moreover. when I was in Moscow from 
September 2 through September 5. 1990, 
to inspect Soviet factories on an un· 
related business matter. I met with Si­
mon Chilewich. Simon Chilewich. then 
and there. abandoned his request of Au· 
gUSt 29. 1990 .• nd agreed with me th.t 
the Filanto-Chilewich Contract would in­
corporate only the packing. shipment and 
delivery terms of the Anglo-Soviet Can· 
tract. Also present at this meeting were 
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· F1LANTO, S.p,A. v. CHlLEWICH INTERN. CORP. 1233 
CIte _ '" F.5upp. l :zzt (5.D.N.Y. 19t'1) 

Sergio Squ.illoni of Italian Trading (Chile- to do so that forms the basis of this law­
wich's agent), Kathy Farley, ""d Max suit, commenced by Filanto on May 14, 
Flaxman of Chilewich and Alltorno Ser- 1991. 
gio of Fil"nto." 

December 11 Filogran3 .Ufiaa.;t at fI 5. 

~Ir. Simon Chilewich. in hu sworn affida­
vit, does not refer to this. incident. but does 
state the following: 

"In fact. subsequent to tire communica­
tions and correspondence described 
above. I met with Mr. Filograna face to 
face in Paris during the weekend of Sep­
tember 14. 1990. Durin!> that meeting, I 
expressly stated to him. that we would 
have no deal if Filanto now insisted on 
deleting provisions of the Russian Con­
tract from our a",eement. Mr. Filogra­
na. on behalf of Filanto, stated that he 
would accede to our position. in order to 
keep Chilewich's business." 

December 4 Simon Chilewich Affidavit at 
, 25. Plaintiff does not address or deny 
defendant's version of the Paris meeting. 
Filanto's Complaint in this action alleges 
that it delivered the first shipment of boots 
on September 15, and drew down on the 
Letter of Credit. Complaint at n 8. 

On September 27. 1990, Mr. Filograna 
faxed a letter to Chilewich. This letter 
refers to "assurances during our meeting 
in Paris". and complains that Chilewich had 
not yet opened the second Letter of Credit 
for the second delivery, which it had sup­
posedly promised to do by September 25. 
Ex. B to December 4 Simon Chilewich Affi­
davit. Mr. Chilewich responded by fax on 
the same day: his fax states that he is 
"to tally cognizant of the contractual obli­
gations which exis t" . but goes on to say 
that Chilewich had encountered difficulties 
with the Russian buyers, that Chilewich 
needed to " reduce the rate of shipments" , 
and denies that Chilewich promised to open 
the Letter of Credit by September 25. Ex. 
C to December 11 Filograna Affidavit. 

According to the Complaint. what ulti­
mately happened was that Chilewich 
bought and paid for 60,000 pairs of boots in 
January 1991. but never purchased the 90.· 
000 pairs of boots that comprise the bal­
ance of Chilewich's original order. Com­
plaint at nn 9-11. It is Chilewich 's failure 

[I) There is in the record, however, one 
document that post-dates the filing of the 
Complaint: a letter from Filanto to Chile­
wich dated June 21, 1991. This letter is in 
response to claims by Byerly Johnson that 
some of the boots that had been supplied 
by Filanto were defective. The letter ex­
pressly relies on a section of the Russian 
contract which Filanto had earlier purport­
ed to exclude--Section 9 regarding claims 
procedures- and states that "The April 
Shipment and the September Shipment are 
governed by the Master Purchase Contract 
of February 28, 1989. n 32-{)3 / 93085 (the 
"Master Purchase Contract")." Ex. H to 
December 4 Simon Chilewich Affidavit. 

This letter must be regarded as an ad­
mission in law by Filanto, the party to be 
charged. A litipnt may not blow hot and 
cold in a lawsuit. The letter of June 21. 
1991 clearly shows that when Filanto 
thought it desirable to do so. it recognized 
that it was bound by the incorporation by 
reference of portions of the Russian Con­
tract. which, prior to the Paris meeting, it 
had purported to exclude. This letter 
shows that Filanto regarded itself as the 
beneficiary oi the claims adjustment provi­
sions of the Russian Contract. This legal 
position is entirely inconsistent with the 
position which Filanto had professed prior 
to the Paris meeting. and is inconsistent 
with its present position. Consistent with 
the position of the defendant in this action. 
Filanto admits that the other relevant 
clauses of the Russian Contract were incor· 
porated by agreement of the parties. and 
made a part of the bargain. Of necessity, 
this must include the agreement to arbi· 
trate in Moscow. In the June 21, 1991 
letter. Mr. Filograna writes: 

"The April Shipment and the September 
Shipment are governed by the Master 
Purchase Contract of February 28. 1989 
~. 32-{)~93085 (the "~Iaster Purchase 
Contract") The Master Purchase Con­
tract provides that claims for inferior 
quality must be made within six months 
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123.t 789 FEDERAL SUPPLEMENT 

of th~ arrival of the goods at the USSR 
port". 

Ex. H '.0 December; Simon Clrilewich Affi· 
davit, 

Apinst tbis background based almost 
~ntirciy on documeDts r defendant Chilewich 
on Jdy 24. 1991 moved to stay this action 
pending arbitration, while plaintiff Filanto 
on Au.ust 22. 1992 moved to enjoin arbitra· 
tion, Of, alternatively , for an order direct­
ing that arbitration be held in the Southern 
District of New York rather than Moscow. 
because of unsettled political conditions in 
Russia. .~ t. 

Jurisdiction/ Applicable Law 

Plaintiff bases subject matter jurisdiction 
in this action on diversity of citizenship, as 
Filanto is an Italian corporation with its 
principal place of business in Italy, while 
Chilewich is aNew York corporation with 
its principal place of business in New York. 
thereby invoking New York law and choice 
of law rules. under Erie R. Co. v. Tomp· 
kins. 304 U.S. 64. 58 S.Ct. 817 . 82 L.Ed. 
1188 (1938). 

[2] This Court, however. finds another 
overriding basis for subject matter jurisdic' 
tion which will affect our choice of law: 
chapter 2 of the Federal Arbitration Act. 
which comprises the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards and its implementing leg· 
islation. codified at 9 U.S.C. § 201 et seq. 
(West Supp.1991). The United States. Italy 
and the USSR are all signatories to this 
Convention. and its implementing legisla· 
tion makes clear that the Arbitration Con· 
vention governs disputes regarding arbitra­
tion agreements between parties to interna­
tional commercial tr::msactions: 

"An arbitration agreement or arbitral 
award arising out of a legal relationship, 
whether contractual or not, which is con­
sidered as commercial, including a trans­
action. contract. or agreement described 
in seetion 2 of this title. falls under the 
Convention. An agreement or award 
arising out of such a relationship which 

3. The interesting question of re:medy thus 
presented-whether a Slay is available in a Con· 

is entirely between citizens of the United 
States should he deemed not to fall under 
the Convention 9 U.S.C. § 202 
(West Supp.1991). 

The Arbitration Convention specifically re­
quires courtS to recognize any "agreement 
in writing under which the parties under­
take to submit to arbitration .... .. Conven· 
tion on the Recognition and Enforcement 
of Foreign Arbitral Awards Article 11(1). 
The term "agreement in writing" is defined 
as "an arbitral clause in a contract or an 
arbitration agreement. signed by the par· 
ties or contained in an exchange of letters 
or telegrams". Convention on the Recogni­
tion and Enforcement Of Foreign Arbitral 
Awards Article 11(2). 

The Convention's implementing )egisla­
tion also provides an independent basis of 
subject matter jurisdiction: 

.. An action or proceeding falling under 
the Convention shall be deemed to arise 
under the laws and treaties of the United 
States . The district courts of the United 
States ... shall have original jurisdiction 
over such an action or proceeding, re­
gardless of the amount in controversy." 
9 U.S.C. § 203 (West Supp.1991). 

Thus, although defendant has moved for a 
stay under Chapter 1 of the Arbitration 
Act. 9 U .S.C. § 3 (West 1970). this case 
actually falls under Chapter 2 of that ti· 
tle-the Convention and its implementing 
legislation.' 

[3] This independent jurisdictional basis 
is of some importance to this litigation. On 
a motion pursuant to the Arbitration Act. 
federal law governs issues relating to the 
arbitrability of a dispute. Moses H. Cone 
Hospital v. J.l1ercury Construction Corp .. 
460 U.S. 1. 24. 103 S.Ct. 927. 941. 74 
L.Ed.2d 765 (1983) (Act "creates a body of 
federal substantive law of arbitrability, ap­
plicable to any arbitration agreement with­
in the coverage of the Act"); Prima Paint 
v. Flood & Conklin Mfg. CD .. 388 U.S. 395. 
404-<15, 87 S.Cl 1801. 1806-<17, 18 L.Ed.2d 
1270 (1967) (application of fede ral arbitra· 

vention case-is discussed infra at 1241.-..42. 

, 

j 

t 

t 

c 
( 

 
United States 
Page 6 of 29

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

FILANTO. S.p.A. v. CHILEWICH INTERN. CORP. 1235 
Cite .. 719 F...5upp. 1229 (5.D.N.Y. 1992) 

tion law in dive",ity case permissible not· 
withstanding Ene since A.rbitr:ltion Act 
was enacted pursuant to Coogres.sio~al 
commerce power l: J/cPhet:[~ t ". ifcGirm, 
SmIth & Co .. ~53 F . ~d 771. 772 (2d Cir. 
1992) (" Federal law ;!overr.:< the cur· 
rent dispute as to- the scope of the agree­
ment") (citation omitted); Genesco. Inc. v. 
T. Kakiuchi & Co .• Ltd... S15 F.2d 840, 845 
(2d Cir .1987) (same); Coenen v. R. W 
Pressprich & Co .. 453 F.2d 1209, 1211 (2d 
Cir. ) ("Once a dispute is covered by the 
Act, federal law a9plies to all questions of 
interpret:l.tion. consttuctJon, vaficlity, revo­
cabi lity and enforceability"), cer t denied, 
406 U.S. 949. 92 S.Ct. 2045. 32 L.Ed.2d 337 
(1972). 

[41 Rowever. '-he focus of this dispute. 
apparent from the parties' submissions, is 
not on the scope of the arbitration provi­
sion included in the Russian contract; rath­
er. the th reshold question is whether these 
parties actually agreed to arbitrate their 
disputes at all. In such a situation, where 
the issue is whether there is any arbitra­
tIOn agreement between the parties. there 
is authority for the proposition that state, 
rather than federal law, should be applied. 
Recold, S. A. de C. V. v. Monfor t of Colora· 
do, Inc., 893 F.2d 195, 197 n. 6 (8th Cir. 
1990) ("In addressing the issue of whether 
a party has entered into an agreement to 
arbitrate under the Arbitration Act, courts 
are to apply general state law princi· 
pies .... ") (citation omitted); Supak & 
Sons Mfg. Co .. Inc. v. Pervel Industries, 
Inc .. 593 F.2d 135. 137 (4th Cir.1979) ("Sec· 
tion 2 [of the Act] dictates the effect of a 
contractually·agreed upon arbit ration pr<>­
vision. but it does not displace state law on 
the general principles governing formation 
of the contract itseIC'); Astor Chocolate 
Corp. v. Jfikroverk. Ltd" 704 F.Supp. 30, 
33 (E.DS.Y.1989) ("While federal law gov· 
em s the issue of the scope of the arbitra­
tion clause, state law governs the issue of 
whether or not the clause is part of the 
contract"); Cook Chocolate Co. v. SaiD· 
man. Inc" 684 F.Supp. 1177, 1182 
(S.D.N.Y.1988l ("At the same time, how· 
ever, § 2 of the Act preserves general prin· 
ciples of state contract law as ru les of 
decision on whether the parties have en-

tered into an agreement to arbitrate"); Du­
plan Corp. v. WB. Davis HosieTY Mills. 
Inc" 442 F.Supp. 86, 87-88 (S.D.N.Y.1977) 
(Congress in passing Arbitration Act did 
not intend "to create a federal law of con­
tract formation"). Indeed. the Supreme 
Court has recently indicated that this 
analysis is correct. at least with respect to 
cases controlled by chapter 1 of the Arbi· 
tration Act: 

"Thus. state law, whether of legislative 
or judicial origin, is applicable if that law 
arose to govern issues concerning the 
validity, revocability, and enforceability 
of contracts generally". 

Perry v. Thomas, 482 U.S. 483, 492 n. 9, 
107 S.Ct. 2520, 2527, 96 L.Ed.2d 426 (1987) 
(emphasis in originall . See also Volt In· 
formation Sciences v. Leland Stanford. 
Jr. Universit y, 489 U.S. 468. 475, 109 S.Ct. 
1248, 1253-54. 103 L.Ed.2d 488 (1989) 
(same). 

Plaintiff at one point did contend that 
state law applied. for an understandable 
reason: New York law arguably imposes a 
heavier burden on a party seeking to com­
pel arbitration than does its federal coun· 
terpart. Compare Schubtex, Inc., v. Allen 
Snyder, Inc .. 49 N.Y.2d 1. 399 N.E.2d 1154, 
424 N.Y.S.2d 133 (1979) (retention without 
objection by buyer of seller's printed forms 
containing arbitration clause insufficient 
basis to compel buyer to arbitrate) and 
-"fatter of Marlene Industries Corp., 45 
N.Y.2d 327, 333, 380 N.E.2d 239, 242, 408 
N.Y.S.2d 410, 413 (1978) (parties "will not 
be held to have chosen arbitration as the 
forum for the resolution of their disputes 
in the absence of an express. unequivocal 
agreement to that effect") with Pervel In· 
dust ries. Inc. v. T.~I WaLlcovering Inc .. 675 
F.Supp. 867, 869-70 (S.D.N.Y.1987) (agree­
ment to arbitrate may be inferred from 
parties ' course of dealing), afl'd. 871 F.2d 7 
(2d Cir.1989). There is, however, some au· 
thority in this Circuit that federal law ap­
plies to contract formation issues when the 
existence of an agreement to arbitrate is in 
issue. David L. Threlkeld & Co .. Inc .. v. 
Metallgesellschafi Ltd .. 923 F.2d 245, 249 
(2d Cir.) (applying federal law of contracts 
to dispute regarding existence of agree-
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1236 789 FEDERAL SUPPLEMENT 

ment to arbitrau!). cert. dismwed, - U.S. 
-, lIZ S.Ct. 17. ll5 L.Ed.2d 1094 (1991); 
Genesco. "'P'"'I- at 845 ("Hence whether 
Genesco ui boundlly the arbitration clause 
oi the sales- confirmation fonns is deter· 
mmed under federal law. which comprises 
generally accepU!d principles of contract 
law') (footnoU! omitted); Fwer v. Interna­
tional Bank. 282 F.2d 231, 233 (2d Cir. 
1960) (same); In Te Midland Bright 
Drawn Steel Ltd., 1989 WL 125788. 1989 
U.S. Dist. Lexis 12368 (S.D.N.Y.1989) (ap­
plying federal law to contract formation 
issue in Qse governed by Arbitration Con· 
\"'ention).4 " See also Matter 0/ Ferrara. 
S.p.A .. 441 F.Supp. 778. 78(}-81 (S.D.N.Y. 
1977). afl'd without opinion. 580 F.2d 1044 
(2d Cir.1978). Cf Fahnestock & Co .. Inc. 
u. Waltman. 935 F.2d 512. 517-19 (2d Cir.) 
(upholding under staU! law vacatuT of pu­
nitive damages element of arbitrator's 
award). cert. denied. - U.S. --, ll2 
S.Ct. 380. 116 L.Ed.2d 331 (1991\. 

[5J This Court concludes that the ques­
tion of whether these parties agreed to 
arbitraU! their dispuU!s is governed by the 
Arbitration Convention and its implement· 
ing legislation. That Convention, as a trea­
ty, is the supreme law of the land_ U.S. 
Const. art. VI cl. 2. and controls any case 
in any American court falling within its 
sphere of application. Thus. any dispuU! 
involving international commercial arbitra­
tion which meets the Convention's jurisdic­
tional requirements. whether brought in 
staU! or federal court. must be resolved 
with reference to that instrument. See 
Black & Polo v. The Manes Organization. 
Inc .. 72 A.D.2d S14. 421 N.Y.S.2d 6 (1st 
Dep' t 1979) (federal law deU!rmines wheth­
er parties have agreed to arbitraU! if under­
lying dispuU! involves inU!rstaU! com­
merce). a/Td. SO N.Y.2d 821. 407 N.E.2d 
1345. 430 N.Y.S.2d 49 (1980). See also 
Threlkeld. supra. at 250 (holding Conven­
tion and Arbitration Act preempt Vennont 
statute requiring inter alia that arbitra­
tion agreement be signed by both parties).' 
But see McDermott International v. 

4. Another court confronted bv :.. case in e:t.3ctiv 
the same procedural posture 'J.s the c:tsc .3t ba;. 
e.g., where a plaintiff in a diversity SUit was met 
with a mouon by the defendant based on the 

L/oyds UndtTVJTiter. of London. 944 F.2d 
1199. 121~11 (5th Cir.) (noting conflicting 
authorities on whether state courts must 
apply Arbitration Act and stating that 
"state courts do not necessarily have to 

stay litigation or compel arbitration under 
the Convention either"). reh'g en bane de­
nied, 947 F.2d 1489 (5th Cir.1991). This 
Court believes that the Fifth Circuit is 
clearly wrong on this in light of Article VI 
of the Constitution. not therein mentioned.: 
the Second Circuit also apparently dis­
agrees with that court's conclusion. CDr­

coran v. Ardra Insurance Co.. Ltd. . 842 
F.2d 31. 35 (2d Cir.1988). 

Accordingly. the Court will apply federal 
law to the issue of whether an "agreement 
in writing" to arbitrate disputes exists be­
tween these parties. 

Courts confronU!d by cases governed by 
the Arbitration Convention must conduct a 
limiU!d. four-part inquiry: 

"1) Is there an agreement in writing to 
arbitraU! the subject of the dispuU!. 
Convention. Articles lIll ). l!(2). 

2) Does the agreement provide for a rbi­
tration in the territory of a signatory 
country? Convention. Articles [(11, 1(3); 
9 U.S.C. § 206: Declaration of the UniU!d 
StaU!s Upon Accession. reprinU!d at 9 
U.S.C.A. § 201. NoU! 43 (1990 Supp.) 

3) Does the agreement arise out of a 
legal relationship. whether contractual or 
not. which is considered as commercial? 
Convention, Article 1(3); 9 U.S.C. § 202. 

-1,) Is a party to the contract not an 
American citizen. or does the commercial 
relationship have some reasonable rela· 
tion with one or more foreign states? 9 
U.S.C. § 202." 

Ledee v. Ceramiche Ragno. 684 f.2d 184. 
18&-87 (1st Cir.1982); Sedco u. Petroleos 
,lfexicanos Mexican National Oil Co .. 767 
F.2d 1140. 1145 (5th Cir.1985); Tennessee 
Imports. Inc. u. Filippi. 745 F.Supp. 1314. 
1321 (M.D.Tenn.1990); Corcoran v. Ardra 
Insurance Co.. Ltd.. 657 F.Supp. 1223. 

Arbitration Convention. likewise applied federal 
law. Marcht!lfO v. Dt!Kalb ~nt!tics Corp .. 711 
F.Supp. 936. 939 (N.D.1Il.1989). 
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F1LANTO. S.p.A. v. CHILEWICH INTERN. CORP. 1237 
CIte .. 719 F.5uPl'. 1229 (S.D.N .Y. 1992) 

1227 (S.D.:.!.Y.1987). afFd. 842 F.2d 31 (2d Eaton Ltd.. 2 Lloyd's Rep. 225 (1986) (Unit· 
Cir.19 ). In this case, the second. third ed Kingdom) (seller's oral assent to sales 
and rou Z""'..h cnl..e...ria are c!eady satisfied. as note containing arbitration clause sufficient 
the :>urponcaci 3~~Hne!ll~ pro"ides fo r arb i- under Convention to compel ar bitrationl. 
lration In ~osC'ow. tfle Chilewich-Filanto 
relationship IS a "commercial" relationship, 
and Filanto is an Italian corpor. tion. The 
centr.l.i dispuu.'<i issue. therefore. is wheth­
er the correspondence between the parties. 
viewed in light of their business relation­
ship, constitutes an "agreement in writ­
ingP

, 

CourtS interpreting this "agreement in 
writinc" requirement lu.ve generally start­
ed their analysis with the plain language of 
the Convention. which requires "an arbitral 
clause in a contract or an arbitration agree­
ment. :;igned by the parties or contained in 
an exchange of letters or telegrams", Arti­
cle l( 11. and have then applied that Ian· 
guage in light of federal law, which con­
sists ni generally accepted principles of 
contract law, including the Uniform Com­
mercial Code. See. e.g .. Genesco. supra. at 
845-46 (holding under "general contract 
principles" that buyer agreed to arbitrate 
disputes arising under unsigned sales con­
firmation forms due to parties' course of 
dealing and buyer1s signatures on related 
sales confirmation ronns); Sen Mar. Inc. v. 
Tiger Petroleum Corp., 774 F.Supp. 879, 
883-84 (S.D.N.Y.19911 (denying seller's mo­
tion to compel arbitration since arbitration 
clause not in signed writing or in exchange 
of letters); Midland Bright Drawn Steel. 
supra. 1989 WL 125788. at 4. 1989 
\;.S.Dist.Lexis 12368. at 3-1 (holding seller 
en titled to stay of arbitration since arbitra­
tion clause represented material alteration 
of contract not accepted by seller); Bero­
mun AktiengeselLschajl v. Societa In­
dustriale Agricola, Inc .. nI F.Supp. 1163. 
1171-72 IS.D.N.Y.1979) (denying seller's 
motion to compel arbitration since no con­
tract ever formed between parties). But 
see Astor Chocolate. supra. at 33-3-1 (ap­
plying state contr.Lct law in case governed 
by Convention!. See also Zambia Steel & 
Building Supplies Ltd. v. James Clark & 

5. Of course, 35 with the Arbitration Convention, 
the Sale of Goods Convention is also "state law". 
U.S. Const. an. VI d. 2: Hauenstetn v. Lynham. 
100 U.S. 483, 490. 15 L.Ed. 628 (1880) C' lTlhe 

[6. iJ However. as plaintiff correctly 
notes, the "general principles of contract 
law" relevant to this action, do not include 
the Uniform Commercial COOe; rather, the 
" federal law of contracts" to be applied in 
this case is found in the United Nations 
Convention on Contracts for the Interna­
tional Sale of Goods (the "Sale of Goods 
Convention"), codified at 15 U.S.C. Appen­
dix (West Supp.199!)' This Convention. 
ratified by the Senate in 1986, is a self· 
exeeuting agreement which entered into 
force between the United 'states and other 
signatories, including Italy. on January I, 
1988. See Preface to Convention. reprint­
ed at 15 U.S.C. Appendix IWest Supp.199!). 
Although there is as yet virtually no U.S. 
case law interpreting the Sale of Goods 
Convention, see Taylor & Crisera. ·'U.:'!. 
Pact Has Wide Application" . :.!at.L.J .. Dec. 
23, 1991 at 23, it may safely be predicted 
that this will change: absent a choice-<Jf· 
law provision. and with certain exclusions 
not here relevant. the Convention governs 
all contracts between parties with places of 
business in different nations, so long as 
both nations are signatories to the Conven­
tion. Sale of Goods Convention Article 
I(1)(a). Since the contract alleged in this 
case most certainly was formed. if at all , 
after January 1. 1988. and since both the 
United States and Italy are signatories to 
the Convention. the Court will interpret the 
"agreement in writing" requirement of the 
Arbitration Convention in light of, and with 
reference to, the substantive international 
law of contracts embodied in the Sale of 
Goods Convention. 

[8] Not surprisingly, the parties offer 
\tarying interpretations of the numerous 
letters and documents exchanged between 
them. The Court will briefly summarize 
their respective contentions. 

Constitution. 100ws. and trealles of the United 
States are as much a pan of the law of every 
state as its own IOCJ,! laws and Constitution"). 
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1238 189 FEDERAL SUPPLEMENT 

Defendant Chilewich contends that the 
:.Iemorandum Agreement dated Mareh 13 
which it signed and sent to Filanto was an 
uner. It then argues that Filanto's reten­
tion of the letter. along with its subsequent 
acceptance of Chilewich 's perfonnance un­
der the Agreement-the furnishing of the 
May 11 letter of credit---;,stops it from 
denying its acceptance of the contract. Al­
though phrased as an estoppel argument. 
this contention is better viewed as an ac­
ceptance by conduct argument. e.g., that in 
light of the parties ' course of dealing, Fi­
lanto had a duty timely to inform Chilewich 
that it objected to the incorporation by . ref­
erence of all the terms of the Russian 
contract. Under this view. the return of 
the Memorandum Agreement. signed by 
Filanto. on August 1, 1990, along with the 
covering le tter purporting to exclude parts 
of the Russian Contract. was ineffective as 
a matter of law as a rejection of the March 
13 offer. because this occurred some five 
months aiter Filanto received the Memo­
randum Agreement and two months after 
Chilewich fu rnished the Letter of Credit. 
Instead. in Chilewich's view, this action 
was a proposal for modification of the 
~!arch 13 Agreement. Chilewich rejected 
this proposal. by its letter of August 1 to 
Byerly Johnson. and the August 29 fax by 
Johnson to I talian Trading SRL, which 
communication Filanto acknowledges ~ 
ceiving. Accordingly, Filanto under this 
in terpretation is bound by the written 
terms of the March 13 Memorandum 
. ..\greement: since that agr~ment incorpo­
r3teS by reference the Russian Contract 
containing the arbitration provision. Filanto 
is bound to arbitrate. 

Plaintiff Filanto's interpretation of the 
evidence is rather different.' While Filan· 
to apparently agrees that the March 13 

6. Plaintiff has also argued that none of the Rus. 
s ian Contract was effcctively incorpor:ueci by 
reference Into the Memor:J.ndum Agreement and 
that the arbitration clause in the RUSSian Con· 
tr:J.ct was not a sufficient agreement 10 arbitr.:uc.. 
PI;:unuffs :-.temorandum of LJw at >10. These 
arguments. however. appear to be: premised on 
:-.lew YorK law; in any event. both are palp.:ably 
without mem. as Filanto had a copy of the 
RUSSian Contract and the arbitration clause 
therein is plainly a suffiCient agreement to arbi. 
tr:l.te under federal law. Orienral Commucial 4t 

Memorandum Agreement was indeed an 
offer. it characterizes its August 7 return 
of the signed Memorandum Agreement 
with the covering letter as a counteroffer. 
While defendant contends that under Uni­
form Commercial Code § 2-207 this action 
would be viewed as an acceptance with a 
proposal for a material modification, the 
Uniform Commercial Code, as previously 
noted does not apply to this case, because 
the State Department undertook to fix 
something that was not broken by helping 
to create the Sale of Goods Convention 
which varies from the Uniform Commercial 
Code in many significant ways. Instead, 
under this analysis, Article 19(1) of the Sale 
of Goods Convention would apply. That 
section, as the Commentary to the Sale of 
Goods Convention notes. reverses the rule 
of Uniform Commercial Code § 2-207, and 
reverts to the common law rule that .,.-\ 
reply to an offer which purportS to be an 
acceptance but contains additions. limita· 
tions or other modifications is a rejection of 
the offer and constitutes a counter-offer/·. 
Sale of Goods Convention Article 19(1). Al­
though the Convention, like the Uniform 
Commercial Code. does state that non-ma­
terial terms do become part of the contract 
unless objected to. Sale of Goods Conven­
tion Article 19(21, the Convention treats 
inclusion (or deletionl of an arbitration pro­
vision as "material", Sale of Goods Conven­
tion Article 19(3)' The August 7 letter , 
therefore. was a counteroffer which, ac· 
cording to Filanto, Chilewich accepted by 
its letter dated September 2:1. 1990 . 
Though that letter refers to and acknowl­
edges the "contractual obligations" be­
tween the parties, it is doubtful whether it 
can be characterized as an acceptance. 

More generJ.lly, both parties seem to 

have lost sight of the narrow scope of the 

Shipping Co. v. RossuJ. N. V .. 609 FSupp. 75. 76 
(S.O.N.Y.1985) (clause prOVIding ~Arbitr:ltion : 

if required in New York City" suffici ent agree· 
ment 10 arbitrate ). 

7. h should also be: noted that. in provisions 
potentially relevant to this mouon. the Conven· 
tion essentially rejccts both the Statute or 
Fr:J.uds and the p.:arol evidence rule. Sale or 
Goods Convention Article 11; Article 8(3). 

T 
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F1LA:-ITO. S.p.A. v. CHILEWI CH INTERN. CORP. 1239 
elle IU 789 F.5upp. 1229 (S.D.N.Y. 1m) 

inquiry required by the Arbitration Conven· cited. There seems . for example. to be 
tion. Ledee. supra. at 186. All that this some confusion in the Ninth Circuit itse lf 
Court need da is to determine if J. sufficient about the proper application of the Prima 
· · a.:r~rnent in wri tmg" to arbitrate dis- Paint rule. as a case decided six months 
,~:f'S to:'X15t.i lictween these parties . Cf pnor to StandaTd FruIt shows. See Three 
c'" ited Ste.lu·orkers 0/.4merica u. Warn· Valleys )[unicipal Water Dist"ct u. £.F. 
.J r & CUlt' Co .. 36:3 t:.S. 5, •. 5B2. 80 S.Ct. Hutton & Co. Inc .. 925 F.2d 1136. 1138-12 
13., . 1352- 53. 40 L.Ed.2d 1409 (l960lIpar ' (9th Cir.1991l (holding whether contract 
ty cannot be required to submit to arbitra- containing arbitr:ltion clause formeJ initial­
tion ab!:ient agreement) . Although that in- Iy question for court). There are nurner­
quiry is informed by the provisions of the ous cases in the Second Circuit where the 
Sale of Goods Convention. the Court lacks court has-<>ut of necessity-adjudicated rei· 
the authority on this motion to resolve all 
()Utstanding issues between the parties, 
lnd~d , contracts and the arbitration claus­
es includ~d therein are considered to be 
"severnble". a rule that the Sale of Goods 
Con\-ention itself adopts with respect to 
:lvoidance of contracts generally , Sale of 
Goods Convention Article 8WI. There is 
therefore authority for the proposition that 
issues relating to existence of the contract. 
.t!5 opposed to the ~xistence of the arbitra­
tion clause, are issues for the arbitrators: 

"The district court re3.Soned that an arbi­
trator can deri\'e his or her power only 
from a contract, so that when there is a 
challenge to the existence of the contract 
itself. the court must first decide wheth­
er there is a valid contract between the 
parties. Although th is appears logical. it 
goes vcyond the requirements of the 
statute and violates the clear directive of 
Prima Paint. 388 C.S. at .04. 87 S.Ct. at 
1806 ... " Republic of .Vicaragua ". 
Standard Fruit Co .. 937 F.2d .69. ~76 n. 
9 (9th Cir.19911. cert. denied. - U.S. 
- . 112 S.Ct. 1294. 117 L.Ed.2d 516 
(19921. 

The Standard Fn,it court is technically 
correct in its interpretation of the Prim.a 
Paint case, which drew a distinction be­
tween a challenge to the validity of the 
contract itself and a challenge to the validi­
ty of the arbitration clause; the former. in 
the Court's \-iew, was a question for the 
arbitrators. while the latter was a question 
fo r the court. Prima Paint. supra. 388 
U.S. at 404. 87 S.Ct. at 1806. 

However. there are often limits to how 
many angels can dance on the head of a 
pin--even when the performance is choreo­
graphed by the distinguished courts just 

evant contract issues on motions to stay or 
compel arbitration. See. e,g .. J/cPheeter~, 

supra. at 773 (holding that defendant seek­
ing arbitration not third-parry beneficiary 
of underlying agreement): Genesco. supra. 
at 846 ("We focus not on whether there 
was s ubjecth'e agreement as to each clause 
in the contract. but on whether there was 
objective agreement with res;.>.?ct to the 
entire contract") (citation omitted): .lfan'(Z 
Victoria .\'at~era. 5 .. 4. t·. Cementas Del 
Valle. 5.04 .. ,59 F.2d 1027. 1030 (2d Cir. 
1985) (holding that contract cont.lining arbi· 
tration clause was not modified by later 
agreement); .I/idland Bright Drawn Steel. 
1989 WL 1257 8 at 2--1. 1989 G.S.Dist.L,,­
is 12368 at 3 (resol"ing date when underly· 
ing contract formed and holding that con­
tract did not include arbitration clause); 
Beromun Akliengesellschafi. supra, at 
1172 (denying motion to compel arbitration 
since "no contract ever existed between 
parties"). 

Since the issue of whether and how a 
contract between these parties was formed 
is obviously related to the Issue of whether 
Chilewich breached any contractual obli· 
gations. the Court WIll direct its analysis to 
whether there was objecth'e conduct evi­
dencing an intent to be bound wIth respect 
to the arbitration provision. Cf Jlacter, 
horn. Inc .. r . .\'CR Corp .. 763 F.2d 866. 
871- 73 (7th Cir.1985) (Posner. J.I (discuss· 
ing co.sesl. See also Teledyne. Inc. ". 
Kane Corp., 892 F.2d 1404. 1410 19th Cir. 
1990) (ar bitration clause enforceable de· 
spite later finding by arbitrator that con­
tract itself in\'alidt 

The Court is satisfied on thiS record that 
there was indeed an agreement to arbitrate 
between these parties , 
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There is simply no satisfactory explana­
tion as to why Fi lanto failed to object to 
the incorporation by refere nce of the Rus­
sian Contract in a timely fashion. As noted 
above. Chilewich had in the meantime com­
menced its performance under the Agree­
ment. and tho Lotter of Credit it fu rnished 
Filanto on May 11 itself mentioned the 
Russian Contract. An offeree who. know­
ing that the offeror has commenced per­
formance. fails to notify the offeror of its 
objection to the terms of the contract with­
in a reasonable time will. under certain 
circumstances. be deemed to have assented 
to those te rms. Restatement (Second) of 
Contracts § 69 (1981); Graniteville u. Star 
Knits of California. Inc" 680 F.Supp. 587. 
589- 90 IS . D.~ .Y.1988) (compelling arbitra· 
tion since party who failed timely to object 
to salesnote containing arbitration clause 
deemed to have accepted its terms): Imp· 
lex International Corp. v. Lorprint. Inc" 
625 F.Supp. 15i 2. 15i 2 (S. DXY.1986) (We­
infeld. J.) (party who failed to object to 
inclusion of arbitration clause in sales con­
fi rmation agreement bound to arbitrate). 
The Sale of Goods Convention itself recog· 
nizes this ru le: .".rticle 18(1). provides that 
":\ statement made by or other conduct of 
the offeree indicating assent to an offer is 
an acceptance Although mere usilence or 
inacth'ity" does not constitute acceptance. 
Sale of Goods Convention Article 18(11, the 
Court may consider previous relations be­
tween the parties in assessing whether a 
party's conduct constituted acceptance, 
Sale of Goods Convention Article 8(3). In 
th is case. in light of the extensive course of 
prior dealing between these parties. FiI::mto 
was certainly under a duty to alert Chile­
wich in timely fashion to its objections to 
the terms of the March 13 Memorandum 
A.greement-particularly since Chiiewich 
had repeatedly referred it to the Russian 
Contract and Filantc had had a copy of that 
document for some time. 

There are th ree other convincing man­
ifestations of Filanto's true understanding 
of the terms of this agreement. First. 
Filanto's Complaint in this action, as well 
as affidavits subsequently submitted to the 
Court by Mr. Filograna. reier to the March 
IJ contract: the . Complaint. fo r example. 

states that "On or about March 13. 1990. 
Filanto entered into a contract with Chile­
wich .,. .. . Complaint at 1 5. These state­
ments clearly belie Filanto's post hoc asser· 
tion that the contract was actually formed 
at some point after that date. Indeed. Fi­
lanto finds itself in an awkward position: it 
has sued on a contract whose terms it must 
now ques tion. in light of the defendant's 
assertion that the contract contains an arbi­
tration provision. This situation is hardly 
unknown in the context of arbitr.ltion 
agreements. See Tepper Realty Co.. ,'. 
.110saic Tile Co" 259 F.Supp. 688. 692 
(S.D.N.Y.l966) ("In short. the plaintiffs 
cannot have it both ways. They cannot 
re lay on the contract, when it works to 
their advantage. and repudiate it when it 
works to their disadvantage"). 

Second. Filanto did sign the March 13 
Memorandum Agreement. That Agree­
ment. as noted above. speci fically referred 
to the incorporation by reference of the 
arbitration provision in the Russian Con­
tract: although Filanto. in its August 7 
letter, did purport to "have to respect" only 
a small part of the Russian Contract. Filan­
to in that very letter noted that it was 
returning the March 13 j!emorandum 
Agreement "signed fo r acceptance ". Ex­
hibit A to November 28 Filograna Affidavit 
(emphasis added). [n light of Filanto's 
knowledge that Chilewlch had already per· 
formed its part of the bargain by furnish­
ing it the Letter of Credit. Filanto's charac­
terization of this action as a rejection and a 
counteroffer is almost frivolous. 

Third, and most important. Fil::lOtO, in a 
letter to Byerly Johnson dated June 21, 
1991. explicitly stated that "[t]he April 
Shipment and the September shipment are 
governed by the :Master Purchase Contract 
of February 28. 1989 [the Russian Con­
tract]" , Exhibit H to December -t Simon 
Chilewich Affidavit. Furthermore. the let­
ter. which responds to claims by Johnson 
that some of the boots that u'ere supplied 
were defective. expressly relies on section 
9 of the Russian Contract-another section 
which Filanto had in its earlier correspon­
dence purported to exclude. The Sale of 
Goods Convention specifica lly directs that 
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F1LANTO. S.p.A. v . CHILEWICH INTERN. CO RP. 12U 
Cite .. 789 FSupp. 1229 (S.D.N.Y. 1991) 

U(i]n determining the intent of a party ... an a r bitration agreement to avoid a r bitra­
due consideration is to be given to . .. any tion. In the interests of justice. the Court 
subsequent conduct of the parties", Sale of will compel the parties to arbitrate in Mos­
Goods Com'ention Article 8(31. In this cow. Cf Tennessee Imports. sup ra, at 
l:J.se. as the letter post-dates the partia l 1322 n. 4 (treating defendant's motion to 
periormance of the contract. it is parnell- dismiss as request to refer parties to arb i­
larly strong evidence that Fiianto recog- tration) , 
nizod itself to be bound by all the terms of There may be some theoretical question 
the Russian Contract. as to whether the remedy defendant does 

seek- a stay under 9 U.S.C. § 3- is avail · 
[9] In light of these factors . and heod· able in a case falling under the Convention. 

ing the presumption in favor of arbitration, 
The problem here is that Chapter 2 of the 

.~/oses H. Cone. supra. at 24- 26. 103 S.Ct. Act-the Com'ention and its implementing 
a t 94 1-42. which is even stronger in the legislation-<loes not expressly grant the 
context of international commercial trans- Court authority to stay an action pending 
actions. Jfitsubishi Moto'rs Corp. u. Soler arbitration. Chapter I of the Arbitration 
Ch rysler-Plymouth. Inc .. .\73 U.S. 614. Act. which governs arbitration agreements 
631, lOS S.Ct. 3346. 3356. 87 L.Ed.2d 4401 relating primarily to interstate commerce. 
(1985). the Court holds that Filanto is does make a stay available. 9 t:.S.c. § 3 
bound by the terms of the ~[arch 13 Memo· W 1970) F h 9 ,. S C § ' 08 I est . urt ermore. u . . . ~ . 
randum Agreement. and so must ar bitrate the final section of the statute implement­
its dispute in ~loscow :i ing the Convention, states that Chapter 1 

Remedy 

[101 Having determined that the parties 
should arbitrate their dispu tes in accord­
ance with their agreement. the Court must 
address the question of remedy. As this 
action is governed by the Convention and 
its implementing legislation. the Court has 
specific authority to order the parties to 
proceed to arbitration in Moscow. 9 U.S.C. 
§ 206 (West Supp.19911 (" A Court having 
jurisdiction under this Chapter may direct 
that arbitration be held in accordance with 
the agreement at any place therein provid· 
ed for. whether the place is within or with· 
out the United States"). Defendant has 
not sought this remedy, since it would like-­
wise be the defendant in the arbitration . 
However . it would be clearly inequitable to 
permit the party contending that there is 

8 . There appears 10 be sa mo! dilklgreemc:nt about 

w nether thiS presumpuon appiies when the 
question before the Coun IS the e:ustence. as 
opposed to thc scope. of the arbitration agree­
ment. Comoare Voir In;ormariort Sci~"ces. Inc .. 
v. uland S;an;ord. Jr. Univt!rsuy, -'89 U.S. 468. 
"'87 n. 8, 109 S.C!. 1248, 1260 n. 8, 103 L.Ed.ld 
.188 (1989) (Brennan, I .. dissenllng) ("Section 2 
of th(! FAA reqUlr(!S couns to (!niorce agr(!(! ' 
me nts to arbitrate. and Ln Moses H. Cone we 
hdd that doubts as to whether th(! parties had 
so agreed were to be resoiv(!d In favor of arbi· 
tration") with In the Malter of Arbitration be· 

of the Act applies to Chapter 2 cases when 
not in conflict with Chapter 2. 

[ 11 1 Some courts have suggested that 
the language of Article 1I(3) of the Conven· 
tIon. which s tateS thut a court "shall refer 
the parties to arbitration" once the require­
ments of the Convention have been satis­
fiod means, by negative implication. that a 
stay is not permitted. According to these 
courts. the proper remedy in a Convention 
case is to refer the parties to arbitration 
:lnd dismiss for lack of subject matter juris­
diction. McCreary Tire & Rubber Co. u. 
CEA T S.p .. {., 501 F.2d 1032. 1037 (3d Cir. 
1974) (dismissal required); Astor Choc· 
alate. 704 F.Supp. at 35 (same); Sidenus. 
Inc .. u. Campania de .{cero del Pacifico. 
SA. 453 F.Supp. 22. 25 (S.D.:-i .Y.1978) 
(same). This is facially absurd because the 
enab ling legislation gives the district court 

[ween Chevron U.S.A .. Illc. v. COn5oiida[ed Edi· 
SOrt Co. of NelV York. Inc .• 1372 F.2d 53J. 537 (2d 
Cir .1989) ("Application of the presumptIOn [in 
favor of arbitration] IS constr:uned by the fact 
that the source of any obligatlon \0 arbnr3le IS 

the contract between the parties .. ") and D~­
Marco California Fabrics. Inc. v. Nygard Imana­
fionaL Lui. 1990 WL .. 8073 at " . 1990 
U.s.Dist.Lcltis 3842 at 5 (S.D.N.Y.I990) (" .. . the 
federal policy favonng arbitratIon IS most appli· 
cable in det(!rmmmg th(! scope of arbi tration 
agreements. rather than whether an arbitration 
agreement actually exists") (citation ommed). 
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the power at least to compel arbitration. 
How could even this limited power be exer­
cised without subject matter jurisdiction? 

Other courts. have concluded that grnnt­
ing a s tay pending arbitration is pennissi­
ble in Convention cases. E.g .. Rhone Medi­
te rranee Com pagnia Francese Vi Assicu­
razioni E RiassicurGzoni v. Lauro, 712 
F.2d 50, 54 (3d Cir.1983). Our own Court 
of Appeals seemed to adopt this position, 
as it recently countenanced an injunction in 
aid of arbitration in a Convention case, 
Borden. Inc. v. Meiji Milk Products Co., 
Ltd .. 919 F.2d 822. 826 (2d Cir.1990), cert. 
denied. - U.S. - , III S.Cl 2259, 114 
L.Ed.2d 712 (1991). In a more recent case, 
though. with facts closer to those in the 
instant case, another panel of that court 
expressly declined to follow Borden. or 
resolve the issue of whether a stay or 
dismissal is appropriate, Threlkeld. supra, 
at 253 n. 2. See aLso Tennessee Imports, 
supra. at 1323-25 (reviewing cases and 
holding that stay and dismissal are both 
permissible methods of referml under the 
Convention); Restatement (Third) of the 
Foreign Relations Law of the United States 
§ 487(2) (1980) (same). 

This Court agrees in theory with those 
courts which have held that retaining juris­
diction but staying the action is consistent 
with the commands of the Convention. 
However. to do so in this case would serve 
no purpose. since the entire controversy 
between these parties is subject to and will 
be resolved by arbitration. Accordingly, it 
is appropriate that a final judgment issue 
here containing a mandatory injunction to 

arbitrate in accordance with the Convention 
and what this Court finds to be the agree­
ment of the parties. 

Lastly, the plaintiff contends that if this 
Court does order arbitration. the Court 
should take judicial norice of the unsettled 
conditions in Moscow and order arbitration 
to proceed in this judicial district. The 
language of section 206 is concededly per­
missive: the Court "may direct that arbi­
tration be held in accordance with the 
a.greement at any place therein provided 
for". 9 U.S.C. § 206 (West Supp.I991). 
These parties, though, did agree to arbi-

trate their disputes in Moscow. Compare 
Oil Basins Ltd. v. Broken Hill Proprie­
tary Co., Ltd.. 613 F.Supp. 483. 48&-87 
(S.D.N.Y. 1985) (section 206 furnishes sole 
authority for court to order arbitration out­
side its judicial district) with Bauhinia 
Corp. v. China National Machinery & 
Equipment Import & Export Corp., 819 
F.2d 247 (9th Cir.1987) (ordering arbitration 
before American Arbitration Association 
when parties' agreements ambiguous as to 
arbitration site). 

Plaintiff relies on cases which have stat­
ed or held that forum-selection clauses may 
be invalidated when the chosen forum has 
become seriously inconvenient or danger­
ous. The Bremen v. Zapata Off-Shore 
Co .. 407 U.S. 1. 16,92 S.Ct. 1907, 191&-17. 
32 L.Ed.2d 513 (1972) (noting that invalida­
tion of forum-selection clause appropriate 
when chosen forum "seriously inconven­
ient") (emphasis in o.riginal); Rockwell In­
ternational System3. Inc. v. Citibank. 
N.A .• 719 F.2d 583, 587-88 (2d Cir.1983) (no 
adequate remedy in CDUrrs of post-revolu­
tionary !ran). Whatever the applicability 
of these c.ases in the arbitration context, 
the chosen forum in this case does have a 
reasonable relation to the contract at issue, 
as the ultimate purchaser of the boots was 
a Russian concern and the Russian Con­
tract was incorporated by reference into 
Filanto's Memorandum Agreement with 
Chilewich. Furthermore, though condi­
tions in the Republic of Russia are unset­
tled, they continue to improve and there is 
no reason to believe that the Chamber of 
Commerce in Moscow cannot provide fair 
and impartial justice to these litigants. 

Settle a final judgment on five (5) days 
notice. 

SO ORDERED. 

o i "~";-:':::'.::.::'-;:\YI;;I-;:'.;-' 
T 
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FILANTO v. CIIILEWICII 

UNITED STATES DIST~I CT COURT 
SOUTHERN DISTRICT or HEW YORK 
.•••..••.•••. - -- -- ---. _ ..••• . ...... --x 

rll.ANTO . S . p . A . • 

Phl n tH(. 

- 1"l nlt-

CH IL[U ICH INTERNATI ONAL CORP . . 

Dehndant. 

____ . _ . .. ... ,_. - - _ ....•• - . .•• - - - --. ·· X 

BrI"a ' Chief Jydge 

H'lpr.ndue • Ord., 

91 elv . lU) (eu) 

By aUHlon f ully s ubllitted on Olu,bu' 11 . 1991 , d,hndt nt Ch lhvh:h 

Interna llontl Co r-p o lIove, t o Itty thlt a c tion plndln, .rbicratlon In " 0 1e 0 1ol , 

Phlntl[{ nt-oto has loved t o enjoin a rbh utlon or to ordfT .rbleutlon In thll 

fede r tl dlltrlct . 

Th l. cue " • Itrl kln, u .t .. ple oC ho'll • hw.ult lovo l v l o, I 

r.l. l l ve ly Itrt' £ht(orwtrd Int er national co_.rcll1 u4IInuction can ra l •• an 

art . ), o f COlllplell que"lon. . Acco rdln,I), . th. Cou rt v1 11 r. count th. f.ctu.l 

b.ckr.tound of the cau. der ived frolll both parth. ' ••• oranda of hv and 

. uppo rtl nr. .(lld.vllt . I n . ollle d.tall . 

Plaintiff rthnlo h an Itall.n COfpout lon .n,.,.d In th. 

•• nu fa cture . nd 5th o r footwe .r . Dehnd.nt Ch1lavl ch h . n u :pon·t.port flrw 

Inc orporated In tlol! ,Ute o f N.w York vhh itl pri nc lp.l p1 1 t l of bUIln ••• In 

Whlta P1.ln. . On r.bru.ry 2', 19'9, Ch ll.wlch'a .,.nt In th. Unlt.d lln,do- , 

Iy. r ly J ohnaon, Ltd . , al,n.d • contr . ct vlth •• &no • • port, tha 50yl.t l ror.l,n 

[co~.lc: A •• ocl . tlon , .. hlch obll ,. t .d l y.l"1)' John.on to .upply fooN • • r to 

'.I:no •• port . S.ction 10 of thh contract- - th . -'ua."n Contr4Ict- -· .. an 

a rbitration cl.u •• , which r •• da In p.rtln.nt part a. follow.: 

-All dl.put •• or dll(ar.nel.a vhlch •• y .rla. out oC 
or In conn.ctlon with th. pr ••• nt Contract .r. to b. 
•• ttl.d , J url.d lct lon of ordin.ry courta b.ln, 
. aclud.d. by Ih. Arb itra tion at th. USSR Chaabar of 
Coaaerc e .nd Indu.tr)', Ho.cow , In .ccord.nc. vlth th. 
•• ,ul.tlona DC th ••• ld Arbltr.elon . -Ialc l 

E • . G to July 19 SI.on Ch l l ... lch Affld.vlt . Thl. contr.ct va •• I,n.d by .y.r1y 

John.on and by Ralno.a port , . nd ,. ao •• tl ••• r. C.rr.d to a. · Contr. c t Ho . )2 -

Ol/floas- . 

Th. flr.t . xch. n,. o ( corr •• pond.nc. b.t .... n the p.rtl •• to thl . 

Ia".uh h a lauer dued July 21 , 1919 lro. "r. H.lvln Chll.wlch of Ghll ."lcll 

I nt.rnat l ona l to Hr . Anton io Fllo,ran. , chlaf •• acutly. o(ftc.r of Flhnto . Thl . 

l.tt.r rafer. t o a recenc vl. l t by Chl l."lch and .y.rly John.on p.r.onn.l tu 

Fll.nto'a (actorl •• In I t al y. pr •• u..bly to n.,otl.t. a purcha •• to ful(Ill chn 

IUI.l.n Concrac t. and thll n .tac •••• (0110". : 

-ACt.ch.d pl •• ,. find our contr.ct to cov.r our purch ••• 
fro. you . 5 ... 1411 ,ov.rn.d by - th. c~ndltlo~ which are 
.nu..r.t.d In tha .t.nd.rd contract In .ff.ct "Ith th. 
Sovhc buy.r. Ith. Ru .... n contract I , copy of which .. 
.lao .ncloud . 

I Th. Court will ua. th. adje c ti ve ~au •• I.n· vh.n d •• crlbln, 1.l:no • • port ', 
ro l. In thl. tr.nlactlon , .I nc •• 11 r .1.vant avant. occurr.d In vh.t I_ no" th, 
I.publlc of lu •• ' • . 

:t. 
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• 
t h l docualnt . H. v. rlh. t ••• . on H,y 7 . 1990 , Ch ll.wl th oplnld a Le tt a ' of Cr,dl t 

In rthnt o ' , h vor In lh. a Wl of $2,S9S ,600 . 00 . Th. lAttn of Ccedlt ltlllt 

• • o tl on . the RUI.I.n Contrlct, but only I nl o fa r •• conclrn . pu:kln, and 

llb'l l l na _ Ea . A to Dlc,.ba, 4 Siaon Chlt .wlth Allldlvit . 

... "In, on Ju l )' 2) , 1990, filanto lint a noth er htta, to Ch lhwlch, 

Ea . 010 Oc t ober 21 rllOl' I OI AHld.vlt, which n,d, In uhvlnt part .. folio"' : 

· u . ufer t o Point 1 , Sp ac hl Cond it ion e , to point 
out thlt : rlturn l n , blck the .bov. · •• nt l on.d contrl c t, 
Itlnld for I tt .ptlnCt, fro. SOyhl Contr l ct )2 .0)/ 
910lS Vt havi to " ' Pl ct onl, the lollo"ln& point. 
o f It : 

110 . ) 
Ho . 6 .0. 

r l cklnl and "'rklna 
\lIY of Sh l p • • nt 
Dallvlty . ACclpt anc l of Coods · 

It should bt. no ud tlll.1 tht. contrac t uhu.d to In Ihtl lItlU' h .II pp.llr .ntly 

' lIotl,,:r contr. c t b l:t wt.l:n thl: p.rtl l:s , .1 the httar' ref.u to "Sub . Cont r.ll ct Ho . 

)2 .0 ) / 0)122- . while the contuct . ",ed on I n t h. pr ... nt . ctlon h Ho . ]2. 

O) / Olln . 

Thh hU er c . u sed . ole eonc.rn on th. p.rt of Ch ll.wlch . nd h. 

.,.ntl : • July )0, 1990 fn (rOI ly.Tly John. on. Chlhwlch' . "'n t , t o Ch ll.vlch : 

I . ntlons FI I.nlo ' s July 21 l.tter , •••• rt . th.t It -v. ry n •• t l y dod,.s· c.rt.ln 

1 •• u •• , other th.n .rb l tr.tlon , cov.r.d by th . lu .. tln Cont rlct, I nd .t.t •• th . t 

J ohn l on vou l d "tlke It up· with Flhn!o d ur i n, a vhlt to Fil.nto'. offic .. tha 

nut " •• k . Ex . C 10 D.c •• b.r 10 Sllon Chlll wi ch Affld.vlt . 

n ltn , on "'""ull 7, 1990 , fllInto n turned ttl l Helor lndwa ... 'r • • •• nt. 

• 
.u.d on har. , th.t Ch ll •• t eh h .d .lln.d and •• nt to tt In ".reh; thoulh 'Il.nt o 

hid .I,o. d th. H •• o rlndua Alr •••• n t . It onc •• ,.In .pp.nd.d • cov.rln, l.tt.r , 

purport In, t o • • c lude .11 bu t thrl •• Ictlon. of th. lu •••• n Contr.ct . Ex , ... to 

DecI.b.r 11 fllo,r. n. "'[fldlv lt . 

Thin" .110 In th. fleord .n Au,Wlt 1. 1190 t.l ... fro. Chil •• lch 

t o I y.rly John.on , I t ltlnl th.t Chll.wlch vould not op.n th ••• cond t.tt.r o[ 

Cr.dlt unl'll It r . c.lv.d fcol Filanto •• I,n.d copy .f th. contr.ct wIthout I ny 

• • c l u llon . . Ex . C t o Dl:cI.ber 10 SI.on Chllullch ... fflda vlt . In ord.r to ra.ol v. 

thl. I.IU., lyerl y John.on on AU 'UI~ 29. 1990 I.nt • f •• to It.ll.n Tr. dln, SIL, 

.n lnt.n.dlary, r.adln, In r.l.v.nt p.rt : 

· U. h . v. ch.ck.d b.ck throu,h our r.cord. for 1a. t 
YI.r, . nd c.n find no •• c lu.lon. by 'll.nto fro. 
t h. Sovl.t ""ter Contr.ct .nd , In th •• v.nt, v. 
do not b. ll.v. th.t thl. h •• cau •• d .ny dlffl cultl •• 
b.lw.ln u • . 

Ue wou ld , theufor . , •• It you to _.nd your l.tt.r. or 
thl 2)cd July 1990 and thl 7th "'uault 1990 , 10 t h.t ,OU 
. cc.pt .11 polntl of th. Sovllt "e.tl~ Contr.ct Ho . )2· 
Ol /9108S . 1 f.r ., prlctlc.ble , You viii notl th.t thl. 
h I p.c lflad In aur Sp.chl Condition Ho. ] of aur 
contract. HOI . 900] 001 .nd 900]111 lIa1bh I- . 

b . D to D,cllbar " st.on Ch lllwich A([ldayl t. Fll.nto l.tl r conll rw..d to 

It.ll.n Tr.dlna th . t It rl c ll ved th l. f.. . Ea . C to D.c •• blr 4 Siaon Ch il.vl ch 

"'Uldavlt . 

.... the dlt • • p.clflld In th. "e.or.nd~ A'r •••• nt for d.llv. ry of 

th. flut . h l p.ent: a [ boot. ·· Sept •• b.r IS, 1990··w ••• ppro . chlnl, th. plrth. 

.vld.ntly d.clded to •• Iu f urth. r .ffort. t o u.olv. thl. l .. ue : wh.t I c t uill y 
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flllnlo , •••• rt. th.t tht follow!n, occurr.d : 

-Ho t.o vItT. whe ll 1 v •• In HOleov fro. Slpt •• b.r 2 th'rau,h 
S.pt •• blr S, 1990 , to tnlplet Soyl.t rlteoth, on In 
unuhtld bUIln ..... tt.r, 1 •• t vlth 11.0n Chit-with. 
511110n Chll • .,lth, than and thu. , .b,ndonld hi, uqu •• t 
of AuS",.t 29, }990, and _,r •• d with •• thlt the 'Il.nto ­
Cht l.wl th Contr lct would Incorporate only the "ekln,. 
• hlp.tnl and d.llv,ry t.r •• of the Anllo-Sovllt Contract . 
AI, o pr •• t nt It thl •••• t1nl v.r. S'r,lo Squltlonl of 
1t,1I1n Yudin, (Chlhwieh', .,.nt), Klthy r.rlIY, and 
H. K rl • ••• o of Ch lltvlch and Antonio S.r,lo of FII.nto . · 

[le e e.ber II rll ot. r.o. Aff l d.v it It , ~ . 

Hr . 51.on Ch l h .. l ch , 10 b.1J .vorn .fUd.vit, do .. not uhr to thie 

lflc lde nt. but lIoe5 5t.U the f o ll ow1fll : 

·In f. Cl , s ubs equent to the c o_ un lc.tlon •• nd corr •• pond.nc . 
ducr Ihe d .bovl , 1 .d vlth Hr . rUolrin. he. to he. In 
Peril durin, the weeke nd of Septub.r 1", 1990 . Durlnl th.~ 
.e.l l 0 t. , I e xp re •• ly .t.ted t o hla th.t w. would h.v. no d •• l 
If Flt.nl o no .. In.lu.d on d.htln, p("oyielon. of the IUlilln 
Con tr.ct f roll our ',nellent . "r . F11oll"ln. , on b.h.lf o( 
fll.nto , Uated thll h. vou ld lec.d. to our pOlltlon, In 
ord.r t o keep Ch ll .v ! eh'l bu.ln ••• . • 

O.c •• bu · 4 51 .00 Chth.,t ch Affl d . vlt .t, H . Pl,'ntIfC do .. not .ddu .. or d.ny 

d.hnd.nt' . verel on o f the Perh lleetl na . f11.nto ' . COllphlnt In thlt letlon 

.11., •• thl t It deli v ered the ( Ir.t .hlp.ent of boot. on S.pt •• b.r l~ , . nd dr.w 

dovn on the IAttar of Credle . Co.-p1ll nt It , • . 

On 5eptegb H 17 , 1990, Hr. fUoinn. fn.d a hUu lo Chlhwlch . 

nd, I<tUff ref e rs t o -'llur.nCtli durin, our ••• tln& In '.rl,- , and COlilplalnl 

• 
thlC Chll.vlch had not J.t opened ch ... cond lAtt.r o( Cndlt for the .. cond 

d.llvery, vbl ch It had , uPpolid l y p("o.-la.d to do by S.pte.ber :U . tA o I to 

'}).c~ber 4 SllIon Chl hvlch Affldn1t. Hr . Chlt-vlch r .. pond.d by fax on the .... 

daYi hi. fa •• t.t.a th.t he 1. -tot.l1y co,nIE.nt of the contractual obll,.tlon. 

vblcb •• lIt· , but 10" on to aay that Chll.wlch h.d .ncounter.d dUficult"a vllh 

the lu.al.n buy.r., th.t Chll.wlch n •• d.d to -r.duc. the r.t. of .hlp •• nt.-, .nd 

d.nl •• th. t Chll.wlch proal •• d to op.n the lAtt.r of Cr.dlt by S.pt.ab.r 2~ . 

[ • . C to D. c •• b . r 11 Fllo,rana A((ld.vlt . 

Accordln, t o the COllp hlnt . what u1tlllat.ly h.pp.nad v •• th.t 

Ch lhwleh boulht and ~atd for 60 , 000 patti o f boot. In Janul ry 1991 , bu t neve I' 

purcha •• d tha 90 , 000 p.lr. of boot. th.t cOllprl •• the b.t.nc. of Chll.wlch ' . 

orl,lnll order . Co~pl al n t It ,,9 -11 _ It I. Chll.wlch'. (Illur. to do '0 th.t 

forlll the b"l. o f thia 1Iw. u lt, co.,..nc.d by Hlento on Hay 14 , 1991 . 

Th.r. I. In the re cord, hov.v.r, on. docUII.nt th.t po.t ·da t •• the 

f111nl of lhe Coapl .lnt : a lett.r froll fl1anto to ChII.vlch dated June 21, 1991 . 

Thll litter II In rupon .. to chla. by Iy.rly J ohnaon th.t .011' of the boot. 

t hat bU blln .upp ll.d by Flhn[o V'I" d.r.ct.lv • . Th. l.tur •• pra .. ly ralla. 

on ... cllon of t he RUllhn contract which flhnto h.d .arller purported to 

•• clud.--Sactlon 9 ral.rdln, cl.I.1 proc.dur •• ·· . nd at. t .. th.t -Th. April 

Shlp •• nt . nd the S.pteab.r Sh l p.ent .r. ,ov,rnad by the H •• t.r Purch ••• Cont r.ct 

of Febru.ry 21 , 1989, n 12 - 01 /9)Oa~ (th. -Hllter Plirch ... Conttlct ~) . · bo . H 

to Olc •• ber 4 Slaon Chthwlch A[ftdavit . 

Tht. lette r .Ult be re,arded .1 an ,dII1 •• lon In law by fll.nto, the 

• 
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• 
pU-ty to b. c harltd . A lltl,an t •• y n o t bl ow hot and cold In a 1."'lult . The 

letter of Ju n. 21, 1991 char l y .hoWI that whan Flhnto thouaht it d .. lnbh to 

d o ' 0 , It r.co&" lz.d thal It "'al bound by the t ntor-porttlon by rlreranc. of 

po rtlo n& of th' Runten Contract, wh i ch , pdol" to thl 'uh ••• t1nl. It had 

purponad to Ixclude . Tht. lettar .holl' that Flhnto r.,ard,d It .. tf •• the 

beneficiary of the c lal •• adJuat •• n t provillan. of the luuhn Contuet . Tbh 

h"l p o ai l ion II e ntirely tReon.hunt with the po.llhn vhlch flhn to had 

prol •••• d p r i o r t o t h e Pa r la •• 'tln, . and h Incon.lat.nt. with it. pr ••• nt 

pOlltl o n . Con lOhta" t "'Ith the pOl1tlon DC thl d,hod.nt In thll action , Ftlanto 

.~It. that t h e o t h er r ei av ant cll u,., of the au •• len Contrlel varl Inc o r porlCld 

by liUllitnt v f t hl p.Tciae. I nd lIede .. pin of lhl blr,"n . Of nll:l •• lty, thle 

'Ult I ncl u de t h e . ,reeae n t t o ubltr.te I n HOl cv"' . I n t h e J unl 21, 1991 hcul". 

Hr . rtl vITI n. 1H l u s : 

- Th e Apr i l Shlp.enc I nd the SlpcI.b.r Shlp •• nt .rl 
lov. r n.d by the "I,clr 'urchl.e Contr.ct of Februl ry 
21. 1919 H. 12 ·0)·f)0IS (thl -Hutlr Purchul Contuct-) 
The Hlet.r f u rch.l. Contrll:t provldl. thlt c t. I •• f o r 
I n feri o r qUlllty . u,t bl .Id. within .1_ . onthl of thl 
.rrl v.t o f the , ood. at thl USSR port- . 

Ex . H t v Du:ellb er 4 S i mon Chlhwl ch Affldlv lt . 

A,.l n st t h l. b. c k,round b ... d 11.01c Intlr.ly ondocu.lnu , d.f.ndant 

Chtlewlth on J ul y 24, 19 91 . oved eo .tlY thll Ictlon pend In, .rbleratl on . whll. 

l't.l n tl[{ rll. n t o on Au&u.lL 22 , 1992 . oyad t o anj o ln Irhleraelon. or, 

altarnl t l v el y. f o r an o r der dlre c tln, thlc arbleratlon bl hald In thl Southlrn 

Dlatrl e t o f New York rather thin HOI COW, bleau,a of unllttlad poIltlcl1 

condi t ion, In Russia . 

• 

• 
Jurl.dl c tlon / AOOJIS.bl. Law 

PhlntUf b .... aubjl c t •• eur jurlldlctlon In ehb .ctlon on 

diver.lty of cith.n,hlp , II fllance II .n ltaU.n corpoutlon wleh lei principal 

pllc, of bUlln •• , In It,ly , whlll Chltlwlch I, a N,v York corporltlon with It~ 

principII pllCI of bu.ln'll In H,w York, th.r,by lnvokln, MIV York Ilv and cholc. 

of law rul .. , undu [d, a Co y Ioapldo. , lOla u.s. '" (l9l1) . 

Thll Court , h Q1u y u , fi nd. InQth.r ov.rrld ln, b .... for lubj.ct 

•• ttlr jur ladl c tlQn 10Ihi ch 101111 dhc t. our cho lc. of lav : ch.pur 2 of the fld.r.l 

Arbltrlt1Qn Ac t , 10Ihi ch e oa pr l .a. the Convlntlon on th. '.cQ,nltlon .nd 

[ n{o rc.ae n t of r o nl,n Ar b1t.ral Aw.rde .nd 1t.. I.ph •• ntlnl h,1I1aclon . '-'l.Il.1i.1..I 

J.t 9 U. S . C. 1201 l..L.J..t.Q... (Wilt Supp . 1991) . the Unlud Suu" Jtaly .nd rh. 

US sa .ra .11 .I,n.tor h, t o chla ConY. n tlon. and It. I.ph •• ntl n, la,lIlalion 

•• k'l el •• r th.t tha Arbier.tl on Convlntlon ,oy.ml dllpuc.. r.,.rdln, 

arblt.r.tI Qn .,r ., •• nt, bet1ola.n p. r tl •• to Inclrnatlonal co ... rel.l tran l.ctlonl : 

-An .rbltr. t lon .'r •••• nt. or ~rbler.l ,1oI.rd .rl.ln, 
out of I 1.,.1 r.l.llonlhlp, vh.th.r eontr.ctual or 
no t, ~hl ch I. con,ld.rld •• co ... rcl.l. Includln& I 
tr.n,lc tIQn, contract. or .'r •••• nt d •• crlbld In •• ctlon 
of thlt lItla , lalla under the Conv.ntlon . An .,nl.'nt 
or .1oI.rd .rl.lo, out Qf luch I r.tatlonlhlp which II 
.ntlr,ly b,tw.en ci t la.n. of the Un l tld Stlt.1 Ihould 
b. dll •• d nQt to fall und.r the Conv.ntlon • • . • 9 u.s.c . 
1202 (Wea t Supp . 1991) . 

the Arbltr.tlon Co nYenllon .paclflc.lly rlqulra. court. to rlcQ,nl.. .ny 

-.,ra ••• nt In wr l tlnl under which the p.rtha undlrt.k. tQ .ub.lt. to 

.rbltratl on .... - Conv",nhn Qn tha Rlco,nlt l on and [n[orce." n t of fonlln 
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• 
"rblt..- l ""-rd. Article 11 0) . Th. cu. ·.'r .... nt In vdeln," 11 d.(lnI6 •• 

"an . rbltrat c l. ute: I n , contr a c t Of In . rbit.r ltlon .,u ••• nt., .1,n,d by the 

plrtl •• or con tai ned I n . n .,c ha n,. of l,tur. or tel.'r ... • . Con ... . ntlon on thl 

Rlc Olnltl on and [nrorc'.,nt 0 1 rOta'an Arbi t r al AVtrd, Ar tlclt It(2) , 

The Conv.ntlon' , ' .ph.,nlln, h,hlallon .ItO provide. In 

Indlpand enl b •• I , o f . ub jecl •• tt.f Jurl.dlcllon : 

"A n I c llon or proc,.dlna hilln, under the Convlnt l on 
, hal l be d •••• d to Irl •• undlr t he 1 .... and tr, . t l •• 
DC t he Un ited Ste le. . The dhtrlct COUtU o f t h e 
Untted Stat .. . . , . hd} h l VI orl,l011 jurhdlctl on over 
,uc: h I n I ct l on or pr oc •• dl n, . rl,lrdl ••• of the .. oun t 
I n cootrov,,,,y , " 9 U. S . C. 120) (Well. SUfP . 1991). 

nlU S, allha u&h de lend.nl h.1 .a"ed far •• tty und.r Ch'pler I o f the 

4rbhrH l on 4 c t , 9 U S . C. I] (Uul 1910), lhl . c .. e . ctu. lIy hll. und er Chepter 

2 o f th. t tltl , , · the Con" entl o n end III I.phllenth, h ,1 11. tlon . ' 

Thh I ndependent Jurhdlctlon.l b .. h It of .0.' I.pon.nc e to thle 

Illl&.ll tln . On . lIo ll on puuu.nl t o t he 4rblt r .t lon Act , (edlrel 111,1 l o".rn. 

I " uu rthlln& to ti l' "bltubility o f • dhputa. Ho'u II Coo, lIolR!,,1 y 

Hucuu Cpnllruq!on Cp r p , 1060 U. S. I, 24 (191 ] ) (Act ·cuuu. body of hd.rai 

. ub . t . ntl". 1.1,1 of . rbllr . bli l ty, . pp ll c ebl. to . ny .rbl tr. t lon .'r •••• nt withi n 

thl co"eu,. o f the Ac t-) ; frl •• Pelot y flood 4 Cpnklin He. Cp , 111 U. S . lU, 

'O" · OS (1961) ( a ppllc.tlon of fed.rel . rbltratlon 111,1 In dh."lty c ••• 

p.r-t •• t bl a no twlth.t . nd ln, tt1t .I nc. Arb l tr . tlon Act 1,1" . na c t.d pur.uant to 

, Th. Inte r e.tln, qu •• tt on of rell edy thul pre.lnt.d··wh.th.r a . t . y I. 
, ..,.ll.b l. I n . Con"entl on c ••• ·· 11 dllcu ••• 4 1n1LI at 2~ · 21 . 

11 

• 
Conl" .. l onel co_erc . power)j HcPhute" y " cClnD S.lLh, Cg , Ul r.2d 111 , 

112 (2d Clr . 1992) ( ·r.deral hll . .. ,ovu ·n. th. current dhput. a. t o th. u :op . 

of the .'r •••• nt·) (cl t.tlon o.ltt.d); Cln'I c A JnS y I ¥.kluchl, Co I Ld 

.u r . 2d '40, ,4S (2d Ch . 19'1) (I ... ) ; Co.D'D y I U '''''Drl ch 6 Cp , U) 

F . 2d 1209. 1211 (ld Ch . ) ( · Onea • dleput. h c • ." .... d \11 the Act, feduel lall 

. ppU " t o .II qu .. t. l onl o f Inte rp retation , c:on.truction, vllIdlty . ... "oclbllity 

I nd Inforc .. blllty·) . ,crt dc n tU . 406 U. S . 949 (972) . 

How. ".r , the l ocu l of th h dhputl, app. r . nt (ro. c.h. plrc.h.' 

lub,llllon. , II not on the IilI!.l o ( th •• rblc.rltlon pro."llion Inc ludld In th. 

IUI.lln conc.rac t ; rlther, c.h. thr •• hold qu •• tlon I. whlthlr c.h ••• p.rc., •• 

. ctuilly I, r •• d to arbllrlt. th,lr dt.put.1 at .11 . In l u,h a Ilt u.ll on, whirl 

thl I.Iu. II "hlth.r t h.re II Iny a rb it r ltlon .'r •••• nt b.tw •• n c.h. pa r th., 

th .... " l uthorlty l or the propoltt l on thlt erat • • r .th . r thin fed .... l law, 

.hould b •• ppl l.d . Rt'pld 5 A 4t C y Y " oDfort pC Cp '9rl4p I ns , .9) F . 2d 

US, 191 n . 6 (lth Clr. 1990) (·In add r ... l n. the luu. o( wh.thu I Pll't1 h .. 

.nt.r.d I nto .n . 'r •••• nt to .rbltr.t. und.r the Arbltr ltlon Act , court . Irl to 

.pply •• n.ral allte law prlnclpl .. .... ") (clution o.ltud); SUp.k 4 59n. He. 

Cp In, V hry.l I ndyl" l" Inc, S91 F . 2d lH , 111 (4th Clr . 1919) (·Sectlon 

21of th. Act) d l et.tI. the ,ff.c t o f a contrectul l1y · .,re.d upon Irbltr.t l on 

pro"lllon, but I t do •• not dl.pl.c •• t a t a 1a. on the •• n.ral prlnclpl •• , ov.rnln, 

forallion of tha contract it"lf·) j A.tor MaGpIe£! Corp y "Ikrpvuk J [4 

70' F . 5upp . )0 , )) (LD . N. Y. 1919) (·Uhlle fed.ral law 10VUM thl luu. of thl 

. co p. of the .rbltrltl on c l.u •• , . t . t. la" ,o.".rn. the l •• u . of wh.th.r or not 

th. c l.uI. I. p. rt of the contrlct"' ) ; C9pk Cbp,ollte '9 Y Silplon J oc , "4 

F . Supp . 1111 , 111 2 (S . D. H. Y 1911) (·At t he .... ti •• , ho"."" , I 2 of th e Act 

12 
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pra.IN" '.n .... l princ ipia' of ,tltl con tract 11w I. ru} •• of du:l.ton DO 

" hlth, .. th. plrtlu hl VI . nt lrt d Into I n .'r .... nt to arbltru_,·} ; Dwplan CPIP 

y W ft p, v IA liplicry Hilh I nc . 442 F. Supp . 16, 11 · " ( S . D. H. Y. 1917) 

(Conlr ." In p ••• l na Arbltr.tlon Ac t did no t lotlnd -to cr •• t. I fada .. al II" of 

COTItract ( o ... . tl on .. ) . Indud, the Sup ..... Cautt hI. rlcently Indlcatld thlc thla 

analy.11 ,. tor uct , I t hu t "'lth u.p.ct to c •••• conuolled by ch. ptlr 1 of 

t he " rbit .. etl on Act: 

- ThUI, ,tIre lav , vh.rh,r of h,lahllv, or judicial 
orl ,l o. h . ppllc.ble U th.t tl" ero •• to ,ovlrn 
" ,., .... conc arnl nl thl val idity. nyotabUlt)', I .Dd 
Infore •• bliity of contrl ct , ,.nl .. a l 1y· , 

r se n y D10IiS . 412 U. S . 4'), l.o92 0 . 9 (1911) ( •• ,huh in 0[la1nd ) . h.La.l..u 

WUnCprmlt l oo Se le ne " y Leland Sunford Jr Unlnrahy , 419 U. S . 461 , loB 

(198 9) ( .. IU ) . 

Pldntlff . t one po i n t d id cont . nd th.t Itat. hv ,pplhd , toc ' n 

u nd.cuand. b le rl. son : N.v York 1.", .r,u . b l y I.po ... a h.a"hr b urd.n on . party 

... kln, to corap ti ar bl tr. tlon tha n do .. tt. hdarat countarp.r t. IdI.ullJ. 

5ehubux I nc v Allen Snyder loe, 4 9 N. Y. 2d 1 , 199 N. E. 2d lU4 . 42" N. Y. S . 2d 

III (1919) ( retenti on withou t ob jact lon by buyu of .. l h r ' . pclnud lor-. 

contalnl n& . rbltr.tl on c l.ula In.uffl c la nt ba.l. to co.p.l buy.r to .rbltr.tl) 

. nd HItB r pC Harh nt I ndustr l" Cprp , lo!I N. Y. ld 111 , ll) , 110 H. f . ld 2]9 , 242, 

40 . N. Y. S. 2d "1 0. loll (191') (p.rtl .. ·w11l not b. h. ld to h . v, cho " n 

. rbltr.tl on ., the f Ofu. for the r.,oIutlon of th.lr dl.put •• In t h e . b •• nc. of 

. n uprus . un.qu l voc al . ,ra ••• at to t h. t afh c t·) It11b r. IY el 1044"[1,, los 

.y ... _D1.JlaJlcpyerl n r: I nc, US r . Supp . 161 , 169 · 10 (S . D.N. Y. 19'1) ( . ' r .... nt to 

II 

• 
arbltut ••• y h. Iflfcrrad fro. p.rtl .. ' cou r .. o f d •• lln, ), J.1L.:..d , 171 r . 2d 1 

(24 Cir . 1919) . Thu. II , ho"'.vu, .0 ••• uthorlty In thh Circuit thlt hd.ral 

l . v app ll •• to contr.ce for- .tl on I •• u •• wh.n the •• I.eloc. of . n .'r •••• flt to 

arbltrat. h In h.u • . D.yld I Jbulktld, Cp y NU., .... lhsbdt Ltd , 92) 

T . 2d 24S , 249 (2d Clr . ) ( 'pplyln& f.d.ral la'" of contr.ct. to dl.put. rl •• rdln, 

.... t.nc. of .'r .... nt to arbitrate), cut d''''',,4, 112 S . Ce . 11 (1991) ; 

~, 1JI2[J , .t ,"S ("Hene. ",hlthu (i.n .. eo .. bound by the , rbltratlon clau.a. 

of the •• 1 •• conl l r •• tlon f or-.• 1. dat.r.I~d und.r f.d.r.l l.w , whleb eOlprl ••• 

,.n.ully . eupt,d prlnc lpt .. of eoner.et hv~ ) (footnotl o.hud): [I,"[ y 

I n"rnul on.l ItDk. 2.2 r . 2d .t 211 , 2)) (2d Cir . 1910) ( .... ); In rt H1d1W 

' r lcbt novo S[ul Ltd , 1919 U. S . Di n . Leah 12)61 (S . D. N. Y. 1919) (.pplyln, 

fed.ral II", to contr.et f or •• tlon 1 •• u. In c... lov.rn.d by Arbleratl on 

Conv'fltlon) . S" . lso "ltte[ pf [crura SpA , 441 r . $upp , 111 , 710 · 11 

(S . D. N. Y. 1911), ,[( 'd Wlthpu' pplnlgn, S'O F . 2d 1044 (2d Cir . 191.). U. 

[abnll tock 6, Co Inc y \I.It •• n , 9lS ' F .2d S12. Sl1·19 (2d Clr . ) (upilo ldln, 

und.r .tlU I.", XJ.-'..l.I.Y..[ of puni tlv. d ••• ,., .l ••• nt of .rbltr.tor' , ."'a[d), uI.L. 

dlnW , 112 S . Ct . ).0 (199t) . 

Thh Court c oncludu tb.t t he qu •• tlon of wb.th. r th ... p.rtl .. 

a,r"d to .rbltr . t. tb.lr dl.put •• I. 10y.rn.d by th. Arbltr.tlon Conv.nelon . nd 

ttl l.pll •• ntlnl 1111I1Itlon . Th.t Convention , ... [:[llt7 , h th. aupra •• I I'" 

o f the land , U. S . Conse . I rt . VI cl . 2 , . nd control. &nX c ••• 1n . ny A-.rl c .n 

court fallin, w1thln h •• ,hu. of .ppllc.tlon . lbu., . ny dlaput. Invohlnl 

I nt . rn.tl onal co_arc lal .[blt r .tlon "'h l ch ••• t. tb. Conv. n tl on" Jurl.dlcelonal 

r.qu l r ••• nt • • vh.ch.r b roucht In , e.tl or fed.r.l court , .u.t b. r • • o l v.d with 

r.f.r.nc . t o t h.t I nltrwa.nt . ~ 11ack 6, Ppl. Y lb' ",nc, Q[,'o l,.[l on Jn~, 
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12 A. D. 24 )1 4 , 4 21 N. Y. S . ld , (ht De p' t 1919) (hd.ul hv d.tu_ln .. vhuh.r 

p. rt le. h I v e "ued t o ar b i tr a l . lr uDd.rl y ln, dhpUl. Involv •• Int.ut. l . 

co_tre . ), .a.1.L..:..d . SO N. Y. l4 1 21 , 401 " , [ . 2d Ufo) , 4]0 H. Y. S. ld 49 (1910). 1u 

alJR Th r .l k,l d . AYaLI • • t 2S0 (hold! o, CODv.ntlon and Arbitration Act pr ••• p' 

Vll"1l0nt .t.tut. req .... lr ln' 1lu..u a.l.1.I that arbitration 'Iu • .,ot b •• I(O.d by bot.h 

p.rtl .. , , ' l.w..LJ..u " , DIDlg n l otuoltlond X I.1pyd, Unduyr lUtI pC f.4!Od OD. 944 

f . 2d 11 99 , 111 0 · 11 ( St h Clr . ) ( no tl nl conrtlctin, .uthorlt l .. on vhuhu .u,=-

c ouru . '.lIt . ppl y Ar b ltr.tl o n At t .nd .t.tln, th.t -,tat. c ourll do not 

n. e t ••• r ll y hI v, t o .t. y Illl " ll on or co.p.l . [blte.tlon und., the Conv.ntlon 

. lther - ), re b ' . c n b ' IlC d, nl e 4 , 947 r . ld lU' (Sc h Clr , 1991). Thl. Co u rt 

h.lhv .. t hat t h e rt h h Ci rcu i t h el .. rl y vron, on l h i. In lI,h l of "rllch VI 

o f t h r; Conl li lu ti on . nOl theul n . r;n t l onr;d ; lh. S. cond Circuit al.o .ppar.ntl y 

dl .. ,u .. "I t h lhat cou rt ' , co nd ullon . Co rcpra n y Ardra In.uran" Cp Ltd 

' 42 f . 2d lI. H ( 2d CI I". 1988 ) . 

Acco rd l n,l y. th e Courl vlll appl y hdn.l .a" to the h.u. o f vhath. r 

. n ~a ' rtr; . r; nl I n " rl t l n, - t o .rb itrate dh puua •• 1Il. b.t" •• n th ••• p.rlh • . 

Cou rt I confro o t r;d by c .... , o".rn.d by thr; Arb itrati on Conv.ntlon 

• Ull c onduc t. 1I . lted . f our ' p.rt Inqui ry : 

-I ) II th Ru an a,r ••• ent In v ri tln, t.o .rbll r .la the 
. ubJ r; c t o f l h . d hpu ta . Convention , Antel .. 11(1). IJU ) . 

• ADo th.r court coo r .. on t ad by • c • •• ID . Illctl)' thl .... procldur.l po . t u ... 
I' t h . c ... a t b a r . ' . , . • " h .rr; • plaintiff In. 4l ve ... lty .ult VII .at vlth a 
. ot l oo b )' Ih e d Rh nd. nt b ued o n the Arbitrati on Convlodoo, IIk • .,I .. Ip pHld 
hdna t I • ., . Huchut p y OdelL Cr; oUI" Cprp , 111 F. Supp . 9)6 . ']9 (M . D. 
11 1. 1919) . 

" 

• 
2) Do •• the .,r ••• enl provide for .rbltratlon In t.h. 

t.rrltory of •• I,oato .. y count.ryf Conv.ntlon, Artlcl •• J(l) , 
Ie)~ ; , U. S . C. I 206; D. c l.r.tlon of the Unlt.d St.t.a Upon 
Ac c •• ~l on, r.p r l n t.d al , U. S . C. A I 201 , Mota .) ( 1"D Supp . ) 

1 ) DOl. t h e .'r •••• nt .rl.1 out. of • I., •• r ••• tl o n. h lp , vh.t.h.r 
cont rl c t ua. or not. which I, cODlldarad .1 co..lrcl,l, 
Conv. n tlon . Artlcl. J(l); , U . • . C. , 202 . 

4) 1 •• party to th. contr.ct not .n ~arlc.n cltl •• n, or 
do •• t h e co ... rcl.l r.t.tlonlhlp h ••• '0" r ••• on.bl .... l,tlon 
"Ith on. or .or. for. l ,n .t.t •• , , U.I . C. I 2D2.· 

I"d" Y Cnutch. BUDp . 61 4 F . ld 114. 116·11 O.t Clr . 1912) ; Stdc p y 

r.uplcpa ""I"np ' HulCiD Hetl ond 011 C9 , 161 r . 2d 1140 , lIU (Sth Clr . 

191) ; ItDn" • ., I'por ll Inc y flUppl. 110S f . Supp . ll14 . lUI (H . D. T. nn . 

1990 ) ; '9r ' 9r1n y Ardrl I nJy,. nc s C9 ltd . 6S1 f . Supp . 122) , 12 21 (S . D. M. Y. 

1911), 1.1L.:..II . ' 4 2 F. 2d 11 (2d Clr. 1911) . In thll c .... thl IIcond , third . nd 

fo u rth crlurh .... clear l y .. thfl.d , II the purporud .' ...... Dt provldll f or 

ubltr.tl on I n Ho sc ow. the Ch lhwlch · F1hnto ... l.tlonlhlp II • ·co_lrclal· 

ralltlon. hl p , I nd Fila n to 11 . n Italian corpoutlon. Th. c.ntul dllputed I .. u •• 

th.r.for • • I. wh.thsr t hs c o r r •• pond.nc. b.t" •• n t h e partial . vtlv.d In 11,h t 

of t h.lr bu. In • • • r. l .tl on.hlp . con.tltu t.1 .n ·.'r •••• nt In vr ltln,~ . 

Cour tl lourpretl n, t h ll ·.'r •••• nt tn .rltln,· r.qu l ..... nt h.v • 

'.n .... Uy uuud t heir . nal y.II vlth the ph In hn,u.,. of thl Conv.ntlon, whi ch 

r.qu l r .1 ·.n .rb ltral el l u.1 In a co ntr.ct or .n .rbltr.tton .,r ••• e nt , .1,n.d 

by t.h. p.rth. or contll nld In .n •• chan,. of l.tur. or t.II'r .... · , A.rtlch 

1(1). I nd h.v . th. n applled t h .t la D, U',1 In Uaht of fad .... l lav , vhlch con.ht, 

of l.o.r.ll)' . cc.pt.d prl nc l pl.. of con tr.ct l.v , lncludln, the Unlfor • 

Co_archl Cod. . Sec • ittnlll..R , tilRU . It IIoS · U (holdID, under ~I.n ... al 

contr.ct prl nc l p la . - t h. t buyer . ' .... d to . rbltr. t . dhpu u .... lel nl und er 

.. 
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un.l,nld •• 1 •• ~onrlr.'Llon (or •• due t o plr tl •• ' eour •• of d.,11 n, and buy',', 

.Ianlturu on reI-ted ... l u cenUAI.t l on (0(".') ; SID Her I nc y TI." t'UphWl 

~~ 114 r . Supp . • 79 , ") ·a4 (S . D.H. Y 1"1) (dl nyln, .,11.( ' , a otlon to co. p. 1 

.rbl tl.tl on .Inci .,bl t r .tlon cl.u •• not 1n I1IR.d vel tl n, or In •• ch l n,. of 

h e hl'l ); Midland IrlchL DU\m Sud, UllU. at , . , (holdln, .. Uu .ntltld to 

I,ay of _rbitr.tl on .I ne l _,bltt.tl on ellu" rlpfl •• ntld .. tlrl,l .1l.rltlon of 

contrect not . cc.pLed by I,ll. r) ; "[gauD Aktl' DI ••• l l,ch,[t y Soc l,t. 

I ndY 'H'lls Aul co ia Inc . 411 r . Supp . 1161, 1111 · 12 (S . D. N . Y . 1919) (d.nylo, 

•• 11er', . otlon t o cOlapel .rbltl.tloD . 1ncl no ccntuct I v.r (onltd b.tv.ln 

plrtl •• ) . ~ Ast o r Cbocol. t e . ~. It ]) · )4 (Ipp l yln, l e l el contr. ct I.w 

In CI.' ,o~ .rned by Conv. n tlon) . ~ Z.gbl . Stc.1 4 Iylldln. SYPA ll • • Ltd 

y Jilles Clerk 6. Elt on I,d , 2 Lloyd ' , hp . 22) (1916) (Unlt.d Kln,do.) ( .. lhr ' . 

or . l . Iune to ,.It. not. contalnln, . rblt ra t l on c lluu l uCflc h nt und.r 

Conv.nt lon to cOGpel Irbltr l tlon) . 

Howe v.r. IS pla l n tl(r [oru[ely not'I, eh, ""n.ral prlnelphl of 

I;o ntra ct la w" relev lnt t o thll l e t l on, do Wll. l ndudl th. U"lfor- CO_Irl;l .1 

Cod. ; rath. r, the "{ederll hw of contract." t o b. I ppU.d In thh 1;11. " found 

In the Unit e d NHlolIs COllv .ntlon on CootucCi f o r chi Inunatlonll Sill or Cood. 

(ch. ·Sale or Cpods Convention"', 'Ad ifltd It 15 U.S . C . App.ndb (w .. t Supp . 

1991).' Thll Conv.nt l on, utifltd by thl San.e. In 1916 , h ... H· ... cue ln' 

. 'r •••• n t whi ch .nt. r ed I nlo fpfl;l blt"l.n th. Un lt.d St lt ••• nd oth.r 

II,nltorlt a , Indudln, July , on Jlnu.ry I, 191' . W 'uf.ca to Conv.nt lon, 

I Of couru , I S with the Arbitration Conv' ntion, t h . 5.1. of Coodl 
Convlnt lon 11 .lso "Itacl law· . U. S . Conlt . • n. . VI d . 2; Hly.n,,"n y lynbM , 
100 U. S . 41), 490 (1110) ( "ITlh. Conltltutlon , law. , a nd trllthl of the Unitad 
StItt. Ire a , Duch • p.rt of the 11101 of , vlry ItlU .1 lt1 ovn 10CI1 1." •• nd 
Con.tlc ut l on") . 

" 

• 
r'ArlocI4 .t 15 U. S . C. App. nd lK (w •• t Supp . 1991). Althou,h th.r. 1. '1 y.t 

vlrt~lly no U. S . c .,. l.v Int.rpr.tln, th. S.la of Cood. Conv.ntlon , &aa T.ylor 

" Crillra , "U . H. 'Ict H .. IoIld. Appl1catlon" , N. t . L. J . , D.c. 2), 1991 It 21, 

H .. y IIftl y b. predll;c.d th.t thh ,,111 chan,a: .bunt • chole. · of · la" 

provl.lon , .nd vlth c.rt.ln a .clu.lon. not h.r. rall.lnt , th. Convantlon ,ov. rnl 

III contr.ct. b.tv •• n p.rtla. vlth pl.c •• of bu. Int •• 1n diff.r.nt nation., .0 

lon, a. both n.tlon. a r •• lln.torl •• to the Conv.ntlon. I.la of Gooda COnY.ntlon 

Attic!' 1. (1 )( a ) . Slnc. th. cont:tlCt IU.,.d 10 thlt c ... M.t carutnly VII 

Cor-.d , if It .11 , a!tar Jlnuary I , 111' , and ainc . both tha Unlt.d SU t .. end 

1t.ly .r. ",nator l •• to th. Conv . n~lon , th. Court viii tntlrpr.t ch . *.'r •••• nc 

In v r ttin," raqulre.'l:'t of t h. Arbit ration Conv.ntion 10 llJ,ht DC , .nd .l th 

relaranc. t o, t h. l ub".nt lv. Inurnl t lonal 1.v of contr.ct ••• bodied In the S.le 

of Cood. Conv.ntlon . 

No t .u rprl.ln,ly~ th. plrtl •• off.r v lry ln, Intarpr.tatlon. DC lh. 

~.rou. 1.tt. r l . nd docua.ntl •• I;h. n,ed b.tve.n th... Th. Court viii br l.fl y 

lua.. rl t. th.lr r' .pe ctivI c on t.ntlon l . 

D.(and.nt Chl hvl ch cont.nd. thet thl H •• o randWi A'r .... nt d.ud 

H.rch 1 ) which It .IIO.d . nd I.nt to Fll.nto v •• In oCC.r . It th.n .r,u' l t h.t 

Plltn t o ' . [It.ntlon of th. latUr , .lon, with It. aub •• qu.nt .cc.pt.ne. of 

Ch llavlch ' . p.rfor- Ince und.r th. A'r •••• nt··th. furn.t.hln& of th. "'Y 11 latt.r 

of c[ldtc ·· .. top. It fro. d. ny l n, HI . c capt. ne . DC ch. contrlCt. Althou,h 

phr ... d ••• n •• toppel .rllUl. nt, thlt conuntlon It b.ttar' .,la •• d ••• n 

al;c'pt.nc. by conduct .r,lUI.n t , a . , ., th.t I n I I,ht .f Ch. plrtla. ' cour •• of 

d .. lIn" F'lanto h.d • duty tl •• 1y to Infor- Chlltvlch th.t It obJactld to th. 
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Incorporati on by rahrenc. of ,11 chi hr.. of the .uuhn c.ntr.ct . Under th" 

ViI"', ,h. rlturn o f the H •• orlndUJI Alre •• ,nt, ,1,nld by rllanto , on Au, ... at 1, 

1990, .lon, vlth the covlrln, l.ttlr purportln, to Ixclud. p.rt. of lh. lu •• lln 

Contl'lel , v •• In,rhctlvl al ••• ttu· 01 1.", ., . ... Jectlon of th' "--feh 1) 

offu' , b,elu,. (hll occurr.d 10 •• fl ·.,. l onth, .rtar Filtnt. rlcll"'ed the 

H" IH'andw. Alt ••• Ull a nd tvo . on th. ,fUr ChUlvlc:h 'ur nl,h,d th, .... tt.r of 

Cred! [ . In.t.,d, In Oh lt,vlc h ', via"" thl. action w ••• prop. ,.1 for 

l od ili c uion o f the Hl rch 1) Alre •• , nt . Ch lt.vlch reJectad l.hl. prop.,.I . by 

It. htter of AUI"U 1 to Bye rly John l on , a nd th. AUl uU 2' f •• by J ohn . on t o 

Ita l t. n Tledtn, SRL , which co~unlc .tl on fllinto .cknovl.d, •• r.c.lvln, . 

Accordlna1y, fllt nt o undtr thl. lntupree.tlon II bound by t he wrltt.n u r •• of 

the H. r ch 11 H.llor . ndwa Aauellent ; .I nc. th. t .'r •••• nt lncorpor., •• by r.f.unc. 

the RUllll n Contr . ct cont .l nln, the .rb l er ltlon provillon , FII.nto I. bound to 

.rble r . tl . 

PI.lntlrr FII ' nlo', lntlrpr.tatlon of the avld.nc. 1. ~ r.lhar 

dlfhunt IIhlh fllanlo app. r.ntly a,reu th.t the HITch 11 H •• orandu. 

A,r.ellenl .... Indeed .n orh" It ch.r.curh., it. Auau.t 1 u tu rn of ttll ,I,nld 

H •• or.nduo ",Uelle nt \11th lhe coverl na htt.r •• a count .roffar . While d.hlld.nt 

cont.nd. th.t und er Unlforll COaAerc l.l Goda I 2·201 lhl' . ctton .. au ld b. vl.w.d 

• Plalntl[f hll .11 0 .rau.d th.t DRD.I or thl lUllt.n Contrace Wal 
.ff.ctl v.ly Incorpor . te d by raf.r.nc. Into thl He.or.nd~ A'r •••• nt and th.t the 
.rbUratlon dlus. In th . RU'llan Contr. ct v •• not • lufflchnt .'r •••• nt to 
arbUrau . Pldntl[f ' 1 H •• ora ndu. of Law ae S· IO , Th ... uau.. ntl . ho",.v.r. 
app.ar t o b. preal •• d on N ... York 1a .. ; In any , vlnt, both atl palp.bly without 
.erlt, •• FII'nto had. copy of eh. aUI.'an Contract and the .rbltr.tlon clau •• 
thlul n II plainly a . u fft c hnt a,n ••• nt to arbltrllu undlr fedlral law . 
Wtru.al COMercla ' 4 Sh l ppl,,! Co Y tip""! N V , 609 r . Supp . H, 16 
(S . D. N. Y . 1918) (c laUSI! provldin, "Arbitration: If nqulfld In hw York CUy· 
.urflcl.nl 'Ire eaen t co arbit ra t. ) , 

" 

• 
a •• n Icc.pt.nc . vlth • propo.1l for a •• t.rlal Ndlflcatlon, the Unlfo ... 

Co ... rclal Codl. a. pr.vlou.ly not.d dO'1 not apply to thla ca •• , b.cau •• the 

Stall D.p.rt •• nt und.rtook co fl •• o.ethln, that "aa not brok.n by h.lpln, to 

cr.at. the 5.1. of Cood. Convantlon vhlch varl •• fto. ~ha Unlfo~ eo.a.tcl.l Cod. 

1n .. ny dlnlflunt v.y. . In'''ad , und.t th ... naly .... A.ttlcle 19(1 ) of the 

5.1. of Good. Convlntlon wou ld .pply . Th.t I.ctlon , •• the Co ... nt.ry to the 

Sal. of Cood, Convention ~ote" r,Vlr.a. the rull of Unlfo~ Co ... tclll Godl I 

2-20r, . nd rlvlrt . t o the CGaAon l.v rule th.t "A r.ply to an offar vhlch 

purport. to bl . n I CClptanc I but cont.ln .•• ddlt10n., 11.ltatlon. or ot.h.r 

. odlf l catlon .... raJlct ton of the offa r .nd COnU:1tut ... counc.r- oH.r" , Sale 

of Cood. Convlntlon Artie}. 19 (1) . Althou,h tha Conv.ntlon, 11k. thl Unlfo~ 

Co_,rcl al God. , dOli ItaU t h.t non-.lt..r l al til .... do b.co.a part of tll . 

cont u ct I.mh .. obJlCt.d t o . Sate of Cood. Conv.ntlon Artlcl. 19 (2), lh_ 

Conv.ntlon tUaU Inclu. lon (or dlhtlon) of an .tbln.tion provilion ., 

-.atnhl", S.h of Cood l Conv.nt l on A. r tlch 19(1) ! Tha A.u,u.t 1 lettl r, 

th.r.forl, v., a countlroff'r which •• ccordln, to Fll.nto, Chll.vlch .cc.pt_d 

by Ic. latcu datld Sept._ber 21, 1990 . Thou,h th.t htt.r "hu to and 

acknovl.d,l. the ·contr.ctu.l ob lll.tlon." b.tva.n th. p.relaa , Ie i. doubeful 

vh.th.r It c.n b. ch . r act.r l i id I •• n acclptanC • . 

Hore "ner.11y . both part I •••••• to have 10a~ ."hc of tha nartoY 

.COpa of the Inquiry requlrad by tha Arbltr.tlon Convantlon . l&.du , 1.IolRU, • t 

116 . All that t hl l Coure neld do 1. to dlt.n.ln. If a ,ufflci.nt ... 'r •••• nt in 

"fiLln," , . • rbitrete dllpu t •• •• t. t. b.tv •• n th •• e p.rth • • GL IlJlI.W 

, It .hould allo be noted th . t, In provl.lon. potentlally r.lav.nt to tlli. 
. otlon , the Conv.ntlon e •• tntl. l l y r .Jecta both tha Statute of Ft.ud. Ind thl 
p.rol .vldence rul • . Sale of Good. Convantlon A. r clc l . 11 ; Artl cl . '(1), 

2. 
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• 
Stlilyel)'" of Medca y V.ulo(, Culf Cg • )6) U.S . S14 . SI2 (1160) (p.rt7 

c.nnot b. r.qulr.d co .ub.lt to .rbltratlon ab.,nt .'r •••• nt) . Althou,h that 

Inqulr, I. Infora.d by lh. provl.loo. of lh. '.l. of Cood, Conv.ntlon, lh. Court 

l,ck. un •• urhorlty on thl •• ot ton to r •• o1v. ,II out.rlnd1n, 1 •• 1.1 •• b.tv •• n lh. 

p.ttl.. . Inde.d, contr.ct •• ncl lh. arbltraUon cl.u ... Includ.d ch.t.ln .t. 
con.ld.r.d t o be -,av,r.bl,- , , rul. lh.t lh. ,.1. of Cood. Conv.ntlon It •• ll 

.dopt • .,1lh r •• p. ct to ."'old • . nc:. of cont(.tU ,.n.rally . 5th of Cood. 

Conv.ntlon Artlcl. '1 ( 1) . Th.T. 1. th.t.for. authority for ch. ptopo.llion ch.t 

1 •• 1.1 •• r.l.tlnl to • • I.l.nc. or lh. contr.ct, II oppo •• o to the •• 1.t.nc. of lh. 

.rblrr_tl on c l. u, • • ' f. i"u •• for the .rbltr.tor. : 

-Th, di.trict cour t r ••• on.d th.t .n .tbltr.tor c.n d.rl v. 
hi. or h.r pow.r only fro •• contr.et, .0 th.t wh.n th.r. 
I •• eh.ll.nl' to the •• I.t.nc. of the eontr,et It •• lf, rh. 
court .Ult flr.t dlc1d. whlth.r th.r. 1 •• v.lld contr.ct 
bat\llln thl putl .. . Althoulh thlt .pp .. n lolled, It 
10" beyond thl r.quir ••• nt. of the .t.tut •• nd vlol.t •• 
the ch.r dlr.etiv. of 'ri .. Paint, )11 U. S . • t '04, 11 S. Ct. 
It 1106 .. . - "publlc of Hl"ruu. y $"04er4 fryh Cp 
9)1 F. 2d 469. 47' n . 9 (Ith Ch. 1991), Un d.nltd • 
60 U. S . L. W. 16U (1992) . 

Th. S"ndud fruit court Is tlchnlc.lly coruct 1n Its tnurputatton of the 

Prig, Paint CUt . which duw • distinc tion b.tw"n • ch.lhnl' to the v.lIdlty 

of the contuct it .. H . nd • chllhn,. to the v.lldlty of th' .rbltutlon clau .. ; 

the fono,r, tn th. Court' l v l.w. w .. I qu •• tl,." for the .rbltr.tor •• whll. thl 

laltU " ... qu .. tlon for thl court . ,,1.1 Palot. tUU, It 4010 . 

How. v.r . thtr •• r. oft.n 11.lt. to how •• ny .n,.l. c.n dlnc. on the 

h .. d of • pin ' · n.n "htn tht pIICon.oc. h ehorao,uph.d by the dhtln,uhh.d 

court. J u.t c lt.d . Th.rt •••••• for .... pl • • to b •• 0 •• confu.lon In the Ninth 

Circuit Itt.IC .bout th. prop.r .ppllc.tton of the Prl •• p.lnt rul., I •• c ••• 

21 

• 
d.cJd.d .1 • .onth. prtor to St.nd.rd [rult .how. . lIa tbr •• y.ll.y. "ynlc l pll 

Wit" Dlurln y [F HuttAn' CA Inc. 925 F. 2d 11,.. 1111-42 (tth Clr . Inl) 

(holdln, wheth.r contract cont.lnln, ... blt ... tlon cl.u .. fo ..... tnltl .. ly 'Iu .. tlon 

fo .. court) . Th.r •• r. nu..rou. c •••• tn th. '.cond CI~cult wh.r. the court h •• -

-out of n.ca •• tty -- .dJudlc.t.d r.lavlnt contr.ct , •• u., on ~tlon. to .tay or 

co.,.1 arbitration . $u •• Kc::PbuufI • .IY.RU •• t 11) (holdln, th.t dd.nd.ant 

...ltln, arbhratlon not third·p.rty banaflciary of undulyln, .'r .... nt'; 

~. ~ •• t 146 (-V. focu. not on "h.th.r thara .1. aubJectlv •• 'r •••• nt 

•• to e.ch cllu,. tn the contr.ct. but on wh.th.r th.r. WI. obJ.ctlv •• ,r •••• nt 

"lth r .. put to the .ntln contnc t-) (dt.tlon o.ittld); Kul, ylctpr" Hulera 

S 6 Y C ••• n19' dd yllll 5 A • 1S9 F . 2d 1021, 1010 (2d Clr . 19.5) (holdln, 

thlt contnet e.onulnin, Irbltr.tlon cltu •• w •• not .odl{l.d by'at.r .'r •••• nt) ; 

Hldl.nd 'rl.bt Dr.vo St •• l. 1919 U. S. DI.t . Laal. '2)6' at ] (r •• olvln, d.t. wh.n 

und.rlyln, e.ontrlct for •• d Ind holdln, th.t contrlct did not Includ. arbitration 

cl.u.a); 'FrAlun Aktl.n •••• ll'Cb.ft , auaxI, at 1112 (dlnyln, aotlon to co.p.1 

Irbltrltlon .Inc. -no contr.ct .v.r • • Iat.d b.t" •• n p,rtl •• -) . 

Sine. tha 1 •• u. of wh.th.r Ind how 1 contr.ct b.t ••• n th ••• plrtl., 

"" for..d 1. obvtou.ly r.l,t.d to the I •• u. of wh.thar Chl1.wlch br.lch.d .ny 

contr.ctual obll,.tlon. , tb. Court viiI dlr.ct Jt. lnaly.l. to wh.thlr th.r. v •• 

obJ.ctlvl conduct .vld.ncln, .n tnt.nt to ba bound wlth r •• p.ct to thl 

Irbltr.tlon provl.lon . ~ "l,c.rbArn y NCI 'prp • 1'] F. 2d I" . 111 · 1] (lth 

Cit . lin, ( ' oanu . 1 . ) (dllcullln, c .... ) . $ .. 'he I.hdm. Inc y I on. 

'-2u.... 192 F.2d 1404 . IUD (9th Cir . 1990) (arbitration clau •• anforcllblt 

d •• plta l.t ... flndln, by .rbltr .tor that contrlct lta.lf Invalid) . 

22 
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Th e Cou rL Ie •• t- hUed on t h t. rl co rd t h tL thar, XU Ind •• d an 

.'r •••• nt t o .rbl tt . t a betw •• n t h ••• part I •• . 

Thu-I it Itap ly no uthfactor-y "phnltion .. to why fihnto falhd 

t o ObJI CL to the I nco r po rati o n by raf. rlnci of the a u,.lln Contract In I tl •• ly 

f •• hIDn. AI not ld abov. , Ch lllvich had In the , •• ntl •• co .. , ncad It. parfor-Inca 

unde r l h, A,r • • • • nt . I nd thl Lettlr of Cradlt It furnt,had FtlaRto on K,y 11 

1ttAl{ •• nt l onld t he RUI, ' a n Con tra c t . An offar •• vho, know!n, that t he offlro r 

h .. (;o ... .,I(; . d par l o n .. nc _ , hili to no t ify t he oth ror o f lt1 objec tio n to lh. 

ten. o f t h e c ont rl c t vi th i n I r •• , o nlbl, tl •• vill, u nder c lualn Clr.::UIIlt. nc •• • 

b. d •••• d t o hl lli ••• • " l. d t o th o •• llr.. . 1.,tIL,.,nt (Slcond) of Contrac t. 

1 69 (1911 ) ; '-Un1.ullllL.L.....l.I..J, r Kn iU pf Call(prnla I nc , 610 f . SUpp . SU , 

" 9 · 90 (S . D. N. Y. 1911) (co.-p.llin, u b ltutlon .Inc . puty vho hlhd tl •• ly to 

obj . ct t o •• h. no u cont.l oln, ... rb lt r .tl on c h u •• d .... d t o h.v •• cc . pt .d It. 

t.r • • ) ; Im Atu I nt er n.qon .1 Cgr p y Lprprl o t Inc , ' 2) F. SUpp . B72 , un 

(S .D. N. Y . 1916) (V.l nl . ld , J . ) (pl[ t.y vho hlhd ' 0 obJut to l ne l u . lon of 

.rblt r . t l on c l.u.e I n •• 1 •• con f lr •• tl on .Ir •••• nt bound to .rbltr.,. ) . .. ~ 

o f Good . Conv u t t l oo hulf r . co l nlu. thlt r u h : Arelel. 11(1) , prov ldu th.t 

-A .tn . .. t n t •• d ll b y or o t h.r c onduc t of th. of hr.. I ndlutl n, •••• n t to ... n 

offer I •• n , cc ' p t. nc e· . Al t houlh •• r. ·,!l.ne . or 'Dl c tl v lty · do •• no t 

conatltu t •• c c e p tl nc • . S.h o f Cood. ConvlnlloD " r tlch 11(1) , thl Court .'y 

con,ld.r prl v i ou l ,.I. t l on . b .tv •• n th. p.r t ll. In •••••• In' wh.th.r • p.rty ' . 

co nduc t con. t l tu t. d I cc'p t . nc . , Sd. o f Good. Conv.ntlo n Arti c le '(l) . I n 'hh 

c ... . I n II ,h ( o( (he " , t' n ll v. COU ri. o f pri or d •• Un. b.tv •• n th ••• pl r th. , 

flt. n t o v .' c . rt .l n ly u nd.r ... duty t o . 1.r t Ch ll.vl ch In tlt.l y ( •• h l on to It. 

obJ. c tl on . to th e t e rliS o ( t he H. rc h I ) H •• or. ndUII Alra ••• nt ·· p.rt l cul"l y Iinc . 

" 

• 
Chlllvich hId rlp.lt. dl y r. f . rr . d I t to th. 11,1 •• 110 Gontr.c t .nd fll. nto h.d h.d 

• c opy of th., docua ent for l oa. tl •• . 

Th.r. _r. thr •• oth.r eonv loclo, .. nlf.,tatlon' of '11.nto'. t~. 

un.dantlndln, of the t.rw. of thlt .,u ••• nt . flut, In.oto ' , eo.plalot In th" 

. c tlon . .. v.ll .. dfld.vit. ,ubllqu.ntly ,ub.ltta. to th. Court by Hr . 

fllo,r.n. , r.C.r to th. ~ contr.et : th. co.plalnt, for •• ..,1 • • atlt •• 

th. t '"00 or . b ou t " .• r ch I) . 1990 , Fll.nto Inund Into I eontnc t .,ith 

Ch lt.vlch ... • . Co. pl.lnt.t 1 s . Th •••• t.t ••• nt. el •• rly b.lla FI 1.o t o' . RQIl 

~ •••• rtlon thlt th. c ontr.c t v ••• c tually (orll.d at .0 •• point .ft.r t h . t 

dlt. . Ind .. d , Ftianto find. 1".1f In .n .vkvard poaltlon : It h ... u.d on • 

contrlct who •• t.r •• It . u.t nov qu •• tlon, In 11,ht of th. d.f.ndlnt' ••••• rtlon 

th.t th. contr. c t c ont.i n . In . rb lt r .tlon provl.lon . Thl •• Itu.tlo n I. h.rdly 

u nknown 10 ,h. contu t oC arb it r ati on .'r .... n u . 1.l.I. Tup. r , .. lty cp y 

" gl", Ill, Co • 2)9 F . Su pp . "I . 692 (S ;D. H. Y. 1966) (-In .hort . th. phlotUh 

e _nnot h.v. It bo th v.y . . Th. y c. nno t ral.y. on th. e ontr. c t. vh.n I t v o rk. to 

th.l r Idv. o t.,. , . nd r.pudl. t . It vh .n It vork. to th.lr dl •• dy.ncI,.·) . 

S. c ond , FIl.n t o ~ .I,n th. H.rch 1) " • .orlndua A'r •••• nt . Th.t 

A,ra ••• n t, II oo t.d .bo"., I p. c lfl e .lly raf.rrad to th. Incorpora t ion by 

rataranc . o( (h •• r b ltra t l on prov h l on In th. IUlllan Contr.ct; althou lh fU.n t o . 

I n It. AUlu . t 1 1.tt. r, did pu r port to -h.v. to r •• p.ct- only a ,.111 p.r t of 

th. l u •• I.n Con t r l c t . FII. n Co I n th.t v.ry 1.tt.r not.d th.t It v •• r atumlna 

th. Harch 11 Huo ra ndua Al"u.nt ~.hold (pr ""puoS'· . laMblt A to Hovl abar 

21 fnolranl Affldlv it (u phil l . Idd . d ) . In H,ht of FUlnto ' , knovhd,. th. t 

Chll.vlch hid .I r .ldy p.rCo r. ed I t . p.rt of lh. b.rl.ln by furn l .hlnl it t h. 

" 
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lAtLl r of Cr adic , rll . nto ' , ch.rlet.rtc.tlon o f thl •• cl l oo II • r .J.ct lon .nd 

• count~toff~r I. I IGo .e I tlvo lou • . 

Th ird , and . Olt I.port . nt, FII.nto, In I l,ttar to .Ylrly John.on 

d..atad June 1 1 , 1991 , .. pll e ltl y .enld ch.t -(t)h, April Shlp.lnt .nd thl 

Sapta.bar .hl p.ant . r a l overRa d by tha H.,tlr furchl" Contrlct of r.b~~ 21 , 

1919 (th. Ru .. h n Cont rac~l· . bhlblt H to D.c •• blr" SI.on Chl hvlch ACft.s.v lt . 

r urth , raora . t he tluar . whi ch r .. pond. to c l_' •• by John.on lh,t 10 •• of th. 

boou thlt lUll . uppl h d vera d,hct l v . , • • pr.llly r.ll •• on •• c tl on 9 or th. 

lu •• h n Conu"lct - - lno l h'H " ctlon which rUanlo hid I n Itl urihe cortl.pondanc. 

pu..-ported t o ,acludl . The 5,1. of Cood. Coo".ntlon 'plelfle ll1y dltac:tr ttl.t 

·lll n dllurelnln, tht. lnu nt oC a p u -ty ... du. cOMldu,.tl on 11 to b. ,lv.n 

to ... I ny aub seque n t conduc t o( the p.rth.· . 5.11 of Cood . Conv.nt lon Artlch 

10) . I n this ClSt . IS t h t letur pOlt · dat .. (h. p.rtlll perfo,..anc. oC tha 

contrac t , It 11 part i c u lar l y .tron, ev lde nc I that Flllnto r a ,oanh.d It.al ( to 

b. bound by All t h t terms o( tha MU.llen Contr ac t . 

In light of the •• (actO"', and h .. dlnl th. pr .. ~ptlon In Cavor of 

ublt ... tl on. HOln U Cpne . llUlll . at '''·26, vhlch II .un Itron,'" In Ut. 

contut of Int ern . tl onal comm. rcl .l tun •• ctlona, "IUubl,h! "plp U cprp Y 

Sgler C1!tulcr . Pl vapu[)l tnc . 471 U. 5 . 614, 6ll 09lS) , tha Court hold. th.t 

fJl.nto II bound by the ta,..1 o ( the Herch 11 H •• orandu. Alr •••• nt . and 10 eUlt 

a rb lt r at. Itl d l. pute In HOl cow , ' 

I There I pptau to he 11 0 •• d he,r.e.ent about wh.th,r thh pr.au.ptton 
. pp l la . vhfn the q uestion be f or. th. Court I, tha •• I,t.ncI , .1 oppo.,d to the 
leope, of the arbltr.tlon .,uu,nt . ~ yplt lnfgn.tlpo Selene.a y l,tland 
l.uD1a.rd J[ Unlvcnlly . "89 U. S . "" , 4011 D. I (1919) (luM 'D , J . t dl ... ntln,) 
(·Slctlon 2 o f the fAA lequlr • • court. to ,nfo r c a .'r •••• nt . to ar bltrata, and 

" 

• 
&uW 

Hav lnl det.raln.d t h.t t he part I ••• hould arbltrat. th.lr dJ.put •• 

In accord,nci vlth t hli r 'Iu •• ent, the Court ... t .dd ..... the Clu •• tlon of 

U_d, . AI thh _ctl on 11 ,ov,m.d b), the CGnv.ntloD and It. l.ph.,ntlnl 

ia,lIhtton, the Court hili ap. c lflc .uthorlty to order the puttu to proce.d 

to arbitration In Ho. cow. 9 U. S . C. I 206 (U •• t Supp , lt91) (-A Court h.vl nl 

Jurhdlctlon undlr thll Ch.pur •• y dluct th.t .rbitratlon b. held in . ecord'nc . 

with the _,re •• ent lit . ny ph" th'r.ln provld.d for , wh.th,r the pl.e . II within 

or without thr Unlud Sut .. ·) . D.fend.pt hili not .ou,ht thla r ••• dt, li ne . It 

vou ld lIkewl .. be the defend.pt I n the ubltratlon. How.v.r , It would b, cherI)' 

I n.qu it.ble t o p.rait the p.rty contendln,that th.r. la .n .rbitratlon .,ra •• ,nt 

to . vo ld .rbit ra tlon . I n the I nUra atl of JUltlca . the Court 101111 co.pel th. 

puthl to arbit rate In HOl eov . '-f . Tennell!!' leppru, AllAU , a t 1122 n . 4! 

(tr.at1nl d,f.nd . nt ' . a o tlon to dl •• I, ••• r.quI.t to r .f.r p.rtl •• t o 

ubitratlon) . 

Th.r ••• y b. eo •• thlor.tlclt qu •• tlon a. to wh.th.r the r ••• 4y 

d.f.nd.nt ~ .,.k · · a .t.y undlr 9 U,S.C. I )··1 •• val1.bl. 10 • c ••• f.111n, 

In MOl •• H Cpo. w. h.ld th.t doubt, •• to wh.th.r tho partt •• h.d .0 ',t.ad v.r. 
to h ruoh,d In fevor of arbitration'") td1.b 10 ch. ".tter Of ArbltutJpo 
btrYllo Cbnrpn U 5 A I nc y CpnIQlId,tt4 Idhpo 'p af"IV 19rk loc , 112 
F.2e1 Sl_, ,U7 (2d Clr . 1919) (-"ppllClllon of ch. pr .. u.pllon (In ".,or of 
arbltr.clon) I. con.tretold b)' the faec th.t tho .oure. of .n1 obll,atlon to 
arbitrat. la the contract baNnn tha partl ... . . -) .nd D."arcO ,.lHuo" 
r,bd" Inc y Hyurd Intcrn'tlPotl ltd. 1990 U. S . Dill , ..... la 11402 It 5 
(S . D. N. Y 1990) (" . . , th. fad .... l poUey fnorin, .rbltratlon .. 80lt Ippllc.b h 
10 d't.ralntn, t h. leope of .rbltutlon .,r •• _ou, uth.r th.n wh.th.r .0 
arb ltratJon asr.I., nt actuall y •• l.t.-) (clt.tlon oaltt.eI) . 
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• 
unde r the Conv,nt Ion . Th. prob". hu. 11 that Chap u r 2 DC lh . Act · ·th. 

Conv~ntlon and Itt lapl ,.antln, leal,lltlon· · do,. not • • prl •• ly ,rant the Court 

authority to . tay I n I c tlon pendln, . rbltr. tlon . Chaptar 1 of thl Arb itra t i on 

Act , wh i ch lovlrn l . rblrr.tl on . ,u,., nt l nlatlna ,rl"'1'11y to 'purlnL. 

co ... rc., do •••• ke , at.y Iv,tt,bl. , 9 U. S.C. I ) (W •• t 1910) . FurLhar.orl , 

9 U. S . C . I 2011 , the flnll •• ction DC lh e IUtuU I.ph • .ntlnl the Conv.ntion , 

,li t ,. that Cha pur 1 or lh_ Ac t . ppl hl to Ch lpta r 2 c .... titian not In c:onlllc:t 

with ell . plU 2 . 

SOl. court . h l v, , u" 'lud t h.t tha h nl ul,1 o r Artleh 1101 of t h e 

Conv.otlon, which Itlt •• thlt , court · , h,II ra'.r the partl,. to . rb l rr l tlon-

one r; the r l qulre'tntl of the Convent i on h • ..,. b •• n •• t llfl,d .,.n. , by n',ltl". 

lap ll c .t lon , th" •• tlY II not pera lt t . d . Accordlna to th , .. court •• the prop. I' 

r . c-edy In I Conv e ntion c ••• I. to refer the p . rt l •• to Irbl tr.tlon . nd dl.al •• 

for lack o f . ub ject .utter jur1ldl ctlon . HeCul n lIu , lubbtr Cg Y CU I 

L..a...A... . SOl f.2d 1032 . 10 11 (ld e l r. 19110) (dlt. lud uqu lud )j AUgr ChAcAlau , 

7010 F . Supp . • t )) ( 'IDe) ; ~I Inc y Coap.ol. 4. Ae. rp 4.1 ,.e lCl cA SA , 

loB f. Supp . 22 , H (S . D. tLY . 1918) ( . ... ) . n Ih 11 fACI,lly . b . urd blctuu lh. 

. n.b lloS h,lI)atl on ,t ve. th' d l.t r!ct court t h. powu .t 1III t to co.p.1 

. rb l tr-tlon . HtI" cou ld I.."n thlt 1I.lud power ~i "Irel .. d without l ubj . ct 

. I ttar jurl l dlctlon? 

Oth,r courtl, h''''1 conclud.d l h , t ,unt!.n,a .tl)' p.ndlnaarblleatlon 

II Plu llilble In Conv.ntlon CIIII . L.J.... , !hAnl n.ditl([lnll CA9Ano h [unc"l 

dLAu.lulLlll on l « Rluslcurulpn l y Wyro . 112 F. 2d SO, Sio (ld ell'. 1911) . 

Our own Court tlf Appuh Ie'liid to . dopt thtl poahlon , II It uClntly 

" 

• 
countaRlnc.d a n Injunction In ,Id o f .rbltr.tton In • Co~.ntlon c ••• • ~ 

Inc y ",III nllk Prpductl Cp Ltd, 919 F . 2d '22. 121 Ud Cir . 1990), un... 

Jkn.1..IjI. 111 S . Ct . 22)9 (1991). In I . ora rac.nt c ... . l hou&h. with fe ct l clollr 

to tho •• In lhl I n.t ant c •••• I .nolhar p.nal of thlt court •• pr ••• l y dlcllned to 

follow luW, or ruolv. the I .. u. of wh. th, r , ,t.y or ........ 1 h 

.ppropr l at • • Ibrelkeld , &YaLI • • t 2S) n .2. ~ !tog"'" Japp[t l . ~. 

at 112)·2) (uvh"lnl c .... Ind hold ln, th.t at.y a n •• h ..... l .ara both 

plral •• lbl ••• ~hodl of rlterr.l under the Convi nt lon) ; l •• t.t ••• nt (third) of 

the for. lin Ril atl on, Law of the Unltld Statal I 4 11(2) (1910) ( .... ) . 

Thi. Cour~ I,r •• e I n th.ory with tho •• court. which h • .., . h .ld that 

r lt.lnlna jurledlctlon but .t'yln, the . ctlon t. con.lat.nt "Ith the co ... nd. 

of thl Con", nt l on . Haw.ver, to do . 0 In thll ca •• would •• rv. no purpo •••• I nce 

the .ntlr. contro..,lr , y betwa. n the •• p.rtl •• la .ubjact t o a nd ,,111 b. r •• Dlv.d 

by arbl tr. tton . Accordln,! y , It I •• ppe~prt.t. t h.t a ttn,l j u ... ent I •• u. h.ra 

cont.ln tn, ••• nd.lory Injunction to a rb ltr at. In . ccor'.nc. "Ith the Conv.ntlon 

and "hat thle Court find. to bl lha .'r .... nt of the p.rt ... . 

L .. tly . the plalntHC cont.nd, that If thll Coue t do .. ordn 

a rb l tr.tlon, the Court ahoul d t.k. judlcl,l notlc. oC the un •• ttl.d conditione 

In HDICO" . nd ordn arbltutlon to proclI' In th .. JUdlc"l dletdct . Tha 

hOJUlI' DC IIctlon 206 11 conctdadly p.ralll"'. : the Court -.. y dttlct th.t 

arbitration b, ha ld tn accordenc. "lth the .,n ••• nt ,t .ny phca th.ratn 

pro..,ld.d Cor - . 9 U. S . C. I 206 (W •• t Supp , 1991). Th ••• partl.a, thouah. dl. 

.,ra. to .rbltrat, lhll r dllpUll. I n Ho,cow . ~ gil 1,. l n. Ltd y Irpk ln 

HIli hoprh',,! Cp ltd . 611 F . Supp . 411. 416·11 (S . D. H. Y 19I5) (llction 206 

21 
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• 
furnhh., I OIe • • ..Ilhor lt y for court to ord.r .rbit r .tion out.ld. Itl Judlchl 

dlllrl,t ) ~ ~I. Co rp y Cb ln. N,tloo.l H,sbln.ry , [qulpllnt I.po[ [ 4 

[ xpo rt 'P[P . 819 F. 2d 247 (9 t h Ci t . 19'7) (ord.rlo, .[blt r .tlon b. fot . A.. r I Cl n 

Arb i tr a tion " •• oe l. t l oo ",h .. n p. rt h,' •• r •••• nt. ubl,uoua II to . tbltr . t l on 

.tte) . 

Phlntlff ull .. on c .... which haV' Iu.ud or h.ld th.t forua -

• • I.etlon cl,u l" .ey b. lov,lld.tld wh. n the chol.n foru. h •• b,eo •••• rtoully 

loconVl!nhnt or dln&trous . Dlt DUllen y Zn", Off . ShAn Co . 401 U. S . I, 16 

(1912) (noting thAt I nv,lid.t l on of forua · ,.hctlon C}IUII .pproprht . "h.n 

chOI.n (orUD ·s([10411y tnt anv.nl.nt- ) ( l.ph •• !1 In o r l,1 0. 1) ; ~ 

10'UO,lI00,' $U U IIS I n c y ,, [ tb e nk N A , 119 f . 2d nl . ~'7 · " (2d Clr. 

1983) (no . de.qu.te remedy I n cour u of pO l t-nvo l u tlonu)' Iun) . llh,uvl r the 

' pp ll c . bllit )' or t"e .t ceu s I n th' . rb ltrl t l on conUJlt , thl choll n f on ... in th is 

c es e dOl' h. ve I rel,onl b le relation to thl contr. c~ at lllue , ., the ult l.a te 

purchallr of the. boota "'" I RU lslan concern .nd tha au •• l,n Contr . ct va. 

I ncorp orat ed by re h rene. Into rtlanto' , Heaor.ndu.a ",u •• ent with Ch l lcwlch . 

further-o re , thou Ch co ndition. I n the .epubl lc o f · l u •• I •• £1 u nsettled , th.y 

conti nue to Impr ove Ind theft II no r •• , on to b.lhva thlt t hl Ch l .b.r of 

CO_UCI In " oleo\,/ cl nno t prov ldl hlr .nd lapartlal J u. tlc. to thul lltl" nt l . 

Settle. f ln.l j ud,.ln t on flvI (S ) dlY' ~t t ce . 

50 ORDEREO . 

D.ted : " prll 14 , 1992 
White Pl, lnl , Ne\,/ Yo rk 

" 

cn.ut(,r.s L . Unrr.~ tlT 

Ch.rl e. L. I r l a.nt 
Chief Judie 
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