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Defendant Novorossiysk Shipping Company (hereinafter "Novorossiysk" ) nl moves 
to Dismiss the Complaint and l or for Summary JUdgment on the basis of lack of 
SUbject matter jurisdiction. n2 Defendant argues that plaintiffs have failed to 
establish jurisdiction as required by the Foreign Sovereign Immunities Act, 28 
U.S . C. sections 1602-1611. n3 For the reasons that follow, the motion is 
granted. 

- - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl Defendant vessel the MI T Pavel Dybenko does not sail i nto American waters, 
and no servi ce of process has been effectuated against the vessel or any 
rep resen ta t i ve. 

nZ Plaintlffs have also cross-moved to amend the complaint. The allegations 
of the amended complaint are used to establish SUbject matter jurisdiction. 
Granting the motion to amend, pursuant to Fed. R. Civ. P. 15, and because 
documents outside the pleadings have been conSidered, we consider this as a 
motion for summary j udgment with respect to the amended complaint. 

n3 The parties have entered Into a stipulation in which CISA agreed to stay 
it s claims against Novorossiysk pending the outcome of the London arbitration 
which was Instituted by eISA, pursuant to the arbitration clause In the Charter 
Party. That stay IS still i n effect and this motion is only directed against 
plaintiff Cargill B.V . 

- - - - -End Footnotes- - - - - - - - - - - - - - - - -

FACTS 

On June 14, 1988, plaintiff CargIll B.V., a Netherlands trading corporatIon 
with Its principal offices located in Amsterdam, purchased 7000 tons of crude 
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Argentine degummed soyabean all from plaintlff Carglll Internatlonal S.A . , 
(herelnafter "CISA") a corporation Incorporated under the laws of the 
Netherlands Antllles with ltS prlnclpal place of buslness in Geneva, 
SW Itzerland. On June 22, 1988, CISA en tered lnto a Charte r Party with 
NovorosslySk, an entlty wholly owned by the gove rnment of the former Soviet 
Union. The Charter Party called for the transport of the soyabean oil from 
Argentlna and Brazll to the Netherlands aOoard defendant vessel the M/T Pavel 
Dybenko, a ShlP owned and operated by Novorossiysk. 

1 1 

Clause 24 of the Charter Party provides that In the event of a dispute 
between the con tracting partIes, arbitratIon is to take place in eIther New York 
or London, "whicheve r place is specified in Part 1 of this char t er pursuant to 
the laws relating to arbi tration there in farce." In Part 1, the contracting 
parties opted for Lon don as the site for any arbitration proceedings. In 
addItion, Clause 28 of the Special Provisions appended to the Charter Party 
provides that [*3] the OllIs of lading should "incorporate particulars of 
Charter Party I .e.-- ... Arbi tration in London should be stated In the Bill of 
Lading .. " 

Furthermore, Clause 20 1i) of the Char ter Pa rty provldes: 

ThlS Bill of Ladlng shall have effect subject to the provisions of the Ca rriage 
of Goods by Sea Acts of the United States .. . except that if this Bill of 
Ladlng lS issued at a place where an y other Act, ordinance or leglslation glves 
statutory effect to the International Convention for the Unification of Certain 
Rules relating to Bills of Lading at Brussels . . . then this Bill of Lading 
shall have effect, subject to the provisions of such Act, ordinance or 
legislatIon. 

Subsequently. between July 16-18, 1988, 9,100 metrlc tons of degummed 
soyabean oil was loaded aboard defendant vessel the MIT Pavel Dybenko in San 
Lorenzo , Argentina, while an additional 5,750 metric tons were loaded on board 
In Rio Grande, Brazil on July 23, 1988. At that time, pursuant to the terms of 
the Charter party, plaintiff Cargill 5.11., through ltS Argentine 
agents/shippers, had the bills of lading presented to the master of defendant 
vess el for his Signature . Despite Clause 28 of the Charter Party, no reference 
(*4J was maoe in the bills of lading to the Charter Party or to the 
arbitra tion clause contained therein. 

Upon arrival in Amsterdam, the cargo of soyabean oil was off-loaded from the 
M/ T Pavel Dybenko. Subsequent chemIcal testing of the oil purportedly showed 
that It had been contaminated with hydrocarbons during the course of the voyage 
from South Amerlca to the Netherlands . As a result, plaintiff Cargill B.V. 
claimed monetary damages in the amount of $ 920,000. 

The claIm was presented to the insurance author i ties in London, the West of 
England Shipowners Mutual Insurance Association. The insurance association 
Issued a letter of guarantee in which it agreed to appear and pay any judgment 
rend ered by a Dutch court having juriSdiction in this case. Plaintiffs have 
never submltted the dispute to a court in the Netherlands, and apparent ly, the 
statute of limitations has expired in that forum. From Ju ly, 1989 through April, 
1990, the London insurance representatives of t he parties entered into several 
agreements whereby the one year ti me frame within which to commence legal 
proceedings against defendants was extended. The last extension granted by 
defendants was to expire on May 9, 1990. 
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On [*5] May 7, 1990, plaintiffs requested a further three month extension 
beyond the initial expiration date of May 9. The reqlJest was telexed to 
defendant Novorosslysk's headquarters in Moscow appa rently arriving there on a 
s tate holiday. No response to the renewed extension request was ever 
forthcoming. As a result, on May 9, 1990, plaintiff Cargill S.A. deSignated Its 
arbitrator in London as per the terms of the Charter Party, while plaintiff 
Cargill B.V., along with CISA, instituted this action In an attempt to protect 
whatever rights It might possess in the United states with regard to its claims 
against defendants. The complaint alleges damages i n the amount of $ 920,000 for 
cargo contamination . 

As of August 9 , 1991, follOWing the Inception of tins lawsuit, plaintiff 
Cargill B.V . also planned to institute a lawsuit against defendant Novorossiysk 
in a British court, seeking essentially the same relief . The status of the 

• Bri tish lawsui t at the present time is not known . 

• 

LEGAL DISCUSSION 

The sole legal issue is whether defendant Novorosslysk, a foreign sovereign, 
is subject to the jurisdiction of this Court . The Foreign Sovereign Immunities 
Act U1ereinafter "FSIA"], 28 U.S.C. 1601, [*6] et seq., is the exclusive 
source of subject matter jurisdiction in suits involving foreign states . Shapiro 
v. Republic of Bolivia, 930 F .2d 1013, 1017 (2d Cir. 1991); letelier v. Republic 
of Chile, 748 F .2d 790., 793 (2d Clr. 1984), cert. denied, 471 U.S. 1125 (1985 ) . 
The FSIA confers original jurisdiction on district courts "without regard to 
amount In controversy of any nonjury civil action against a foreign state 3S 
defined in section 1603(a) of this title as to any claim for relief In personam 
With respect to which the foreign state is not entitled to Immunity . " 28 U.S. C. 
se ction 1330(a). n4 28 U.S.C. section 1604 sets forth the general rule that "a 
foreign state shall be Immune from the jurisdiction of the courts of the United 
States ... except as provided in sections 1605 to 1607 of this chapter." 

- -Footnotes- -

n4 "Subsection (b) of 28 U.S.c. section 1330 provides that' personal 
jurisdiction over a forel~n state shall exist as to every claim for relief over 
which the district courts have (subject matter] jurisdiction under subsection 
lal where service has been made under [28 U.S.C. section 16081. ' Thus, personal 
j urisdiction, like subject matter jurisdiction, exists only when one of the 
exceptions to foreign sovereign immunity applies . " Argentine Republic v. Amerada 
Hess ShipPing Corp . , 488 U.S . 428, 435, n.3 (1989) . 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

It Is und i sputed that defendant Novorossisyk, an entity wholly owned by the 
government of the former Soviet Union, is a "foreign state" within the meaning 
of the FSIA, 28 U.S.C. section 1603(a). As a result, unless one of the statutory 
exceptions applies, this Court Is wi thout slJbject matter .iurlsdiction to hear 
the instant case . See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 
494 (1983); Shapiro v. Republic of Bolivia, 930 F .2d 1013,1017 (2d Cir. 1991). 
Plaintiffs have the bu rden of going forward with evidence that the FSIA does not 
apply in these circumstances. See Baglab Ltd . v. Johnson Matthey Bankers ltd., 
665 F. Supp. 289, 293-294 (S.D.N.Y. 1987). If plaintiffs meet their burden, 
defendant must prove by a preponderance of the evidence that it Is entitled to 
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the protection of the FSIA and that none of the exceptions are appli cable, See 
Letelier v. Republic of Chile, 748 F , 2d 790, 795 12d Ci r, 1984 ) ; Bajllab Ltd , v. 
Johnson Matthey Bankers Ltd" 665 F, Supp, 289 , 294 (S, D.N, Y, 1987 ) , 

The three except i ons ra ised by plaint i ffs are t he wai ver exception, t he 
arbitrat i on (*8] ex ception and the mar i time lien exception, found In 28 
U,S.C. sections 1605 (a ) 11), 1605 la ) (6) Ib) and 1605 Ib) . Eac h will be discussed 
in turn. 

1. WaIVer 

Plaintiffs ar~ue that defendant Novorossisyk both expressly and impli Ci t l y 
wai ved its sovereign immunity in a number of ways. n5 Insofar as they cla im t hat 
there was an explicit waiver, they rely on the affidaVit of Mrs. Georgle vn a 
Tormosina, Chief of the legal department of Novoross i s yk, dated February 15, 
1991 and submitted in support of the Mot i on to Dismiss. ( t he "Tormosina Aff. "]. 
Paragraph 7 states, 

that Novoro5sisyk Shipping Company has appeared in an arbitration commenced In 
London by Cargill International S.A., and further agrees to appear and answer in 
connection with any suit brought by Cargill Inte rnational S.A. or Cargill B.V. 
before the COtJrts of the Union of Soviet SOCialist Republ i cs, or in any Court 
where it may be validly and properly served, upon dismissal of laWSUit pending 
in the United States District Court for t he Southern District of New York ... 

Plaintiffs contend that these excerpts explic i tly demonstrate an intent t o wai ve 
sovereign immunity. This argument is not persuasive. 

-Footnotes- - - - - - - - - - - - - - - - - -

n5 As Section 1605 1a) II ) provides , "A foreign state shall not be Immune from 
the .1urisdiction of courts of the United States . . . In any case-

II ) in which the foreign state has waived i ts immunity either explicitly or 
by i mplication." 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
(+9] 

The Tormosina affidavit states that defendant Novorossiysk will only answer 
and appea r in a court in which the company can be validly or properly served; i t 
is clear that defendant does not believe it can validly or properly be served in 
the United States . Moreover, the affidavit specifically notes that Novorossl ys K 
Will only submit to the jurisdiction of a court where it may validly and 
properly be served after the dismissal of the action now before this Court . Thi s 
In no way constitutes an explicit waiver. 

Pla int1ffs further assert that defendant Novorossisyk implicitly wai ved its 
sovereign immunity by incorporating into the terms of Clause 20 of Part II of 
the Charter Party between CISA and Novorossisyk the following language: 

Ib ) The carrla~e of cargo under t his Charter Party and under all Bills of Lad ing 
issued for t he cargo shall be subject to the statutory provisions and other 
terms set forth or speCified in sub-paragraph (i) through Ivi i ) of th i s clause 
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II I CLAUSE PARAMOUNT . This Bill of Lading shall have effect sUbJect to the 
provisions of the Carriage of Goods by Sea Acts of the United States, approved 
April 16, 1936, except that if this Bi ll of Lading [*10) IS Issued at a 
place where any othe r Act, ordi nance or legisla t ion gives statuto ry effect to 
the International Convention for the Unification of Certain Rules relating to 
Bi lls of Lad ing at Brussels, August 1924, then th iS Bill of Lading shall have 
effect, sub3ect to the provIsions of such Act, ord inance or legislation . 

It is plaintiffs' posltlon that since the bills of lading In this case we re 
issued in Argen tina, purportedly a non-Signatory to the Brussels convention, the 
Ca rriage of Goods by Sea Act of the United States is applicable to the Charte r 
Party and bills of lading In the present case . As a resu lt , pla intiffs state 
that incorpora tion of American law within the Char ter Party const i tutes an 
implicit waiver of sovereign immuni ty by defendant Novorossis yk. We dis agree . 

First, the Charte r Par t y that purports to consti tute the waive r is between 
CISA and Novorass isyk. Reg.ardless of whether the purported inco rpora tion of the 
U. S. Carriage of Goods by Sea Act within the Charter Party can constitute an 
imp lic it waiver of sovere ign Immunity, Cargi ll B. V. was not a signatory . 
Plaintiff essentially a rgues that the bills of lading to which Cargill B.V. was 
a signatory incorporated [*11 J the terms of the Charter Party. This argument 
IS so attenuated that i t can hardly be sa i d to constitute an implied waiver. 

Federal courts have repeatedly held that the implied waiver provision of 28 
U.S.C sect ion 1605(a) (1) must be construed narrowly. See, e.g . , Shapiro v. 
Republic of Bolivia, 930 F.2d 1013, 1017 (2d Ci r. 1991 ) ; Foremost-McKesson, Inc. 
v. Is lamic Republic of Iran, 905 F .2d 438, 444 ID. C. Cir . 19901; Frolova v. 
Union of Soviet Socialist Republics, 761 F . 2d 370, 377 (7th eir. 1985 ); 
L' Europeene de Banque v. La Republica de Venezuela , 700 F. Supp . 114, 123 
IS.D .N.Y. 1988) . The l eg islat ive hi story of the FSIA gives ex amples of impliCit 
wai ve rs: 

With respEct to Implicit waivers, the courts have found such waivers in cases 
where a foreign state has agreed to arb itrat e in another count r y or where a 
for eign state has agreed that the law of a particular count ry should govern a 
contract. An impl icit waiver would also include a sI tua tIon where a foreIgn 
state has filed a responsive pleading In an action without raiSing the defense 
of sovereign immun ity . 

H.R.Rep. No. 1487 , 94th Cong . , 2d Sess. 
Code Cong o & Admin . News 6604, 6617. 

18, reprinted in 1976 U.S . 

There is some caSE law to support tile view that the sele ct i on of Amer ican l aw 
t o govern disputes can constitute an Implicit waiver of soverEign immun ity. See, 
e . g . , Marlowe V. Argen tine Naval Commi ssion, 604 F. Supp. 703 ,709 10. D.C . 
1985); M.B.L. Internat i onal Con tractors, Inc. V. RepUbl ic of Trinid ad and 
Tobago ,. 725 F. SUPD. 52, 55 n .3 (D.D.C. 1989 ). Nevertheless, not only are some 
of these cases criticized, but they are eas ily distingUIshed on their facts. 
Whether or not the Charter Party and the Bills of Lading can be saId to have 
clearly selected COGSA to gove rn the claims is di sputable . Moreover, London was 
clearly chos en as the place of arb itration , making the claim that CO GSA was an 
Implicit wai ver of sove re ign immunity In the United States not at all 
com pell i ng,. 
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PlaInt iffs further contend that defend an t Novo rossl ysk ImplicItly waI ved Its 
soverelqn immunIty when It aqreed to submIt all disputes ariSIng under the 
Charter Party to arbItratIon in London. As noted previously, th~ legI slati ve 
history of the FSIA states tha t Implicit waiver can occur when a foreign state 
agrees [*13] to arbitratIon in another coun try or that the laws of a 
pa rtIcular nation should govern a contract . See H.R .Rep. No. 94 - 1487, 94th 
Cong . , 2d 5ess. 18, rep ri nted In 1976 U.S . Code Cong o I\. Admin. News 6604, 6617. 

The blInd applicatIon of the legIslative history to this case is 
inapp ropr iate . As was noted by Judge Conner In the case of MarItime Ventures 
Internat ional, Inc . \' . Ca nbbean Tradin,9 I\. Fidelity, Ltd . , 689 F. Supp. 1340, 
1351 (S . D.N . Y. 19881 : 

A II teral interpreta tion of the House Report would sub ,ject a fo reiqn qpvernment 
to JurIsd i ctIon In the Unl ted States whenever it a,greed to be .governed by the 
laws or to arbItrate in the forum of any other country other than Its own, even 
when the contract makes no mention of the United States. This would res ult In a 
vast Increase In the JurIsdiction of the federal courts over matters involVIng 
senSIti ve foreIgn relatIons. 

Sim ilarly I Ju dg,e We infeld observed that: 

because the Act's (U.S. Ca rr iage of Goods by Sea Actl waIver provi sion IS 
wrItten as broadly as it Is, it is incumbent upon the Court to narrow that 
provision'S scope ... We only hold that when a foreIgn state agrees to submit 
ItS disputes WIth [. ,4l anot her , non-American pr ivate party to the l aws of a 
thIrd country, or to answer In the tribunals of such country, it does nat 
i mpl iC Itly wai ve i ts ImmunIt y to the ju risd ict ion of the courts of the United 
States . 

Verlinden B.V. V. Central Bank of Nigeria., 488 F. Supp. 1284, 1302 (S. D. N.Y . 
19801, aff'd, 647 F . 2d 320 (2d Ci r . 19811, rev'd on other ,groundS, 461 U. S. 480 
(19831; accord, Frolova V. Union of Soviet Socialist Republics, 761 F . 2d 370, 
377 n. l0 (7th Ci r. 19851,; Ohnt rup v. Firearms Center, Inc., 516 F. Supp. 1281; 
1284-85 (E. D. Pa . 1981 1, aff 'd, 760 F . Zd 259 (3d Cir . 19851. Defendant 
Novorosslsyk has nelther explicitly nor Implic i tly waived its sovereIgn 
im muni ty . 

II . Arbitration exception 

Plaintiffs separately seek to establ ish iu risdlct i on based on the arbitrat Ion 
exception to the FSIA . Ca,qlll B.V. seeks to compel arbitration with defendant 
in Landon. Qursuant to the terms of t he Charter Party . They argue that 
JurIsdiction can be based an the ArbitratIon Act, 9 U.S.C. section 201 . We 
d i saqree. 

First, the arb itrat ion exception to the FSI A Is not appl i cable . [.15J n6 
As previousl y noted, none of the parties ever agreed to arbi trat ion In the 
United States, and the Charter Party that provided for arbitration In Landon was 
not signed by Cargill B.V . The Convent ion on the Recogn i tion and Enforcement of 
Foreign Arbitral Awa rd, 9 U.S.C. section 201, upon which plaintiffs rely to 
bri ng this case under the exception in 28 U.S.c. section 1605(61 (Eil, is not 
app11cable . Un li ke the case of Ipltrade Internat ional, S.A . v. Federal RepubliC 
of NigerIa, 465 F. Su pp. 824 (D.D.C. 19781, no fore ign arbitral awards exists 
whIch this Court can enforce. 
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- - - - - - - - - - - - - - -Footnotes- - - -

n6 28 U.S.C. section 1605 provIdes, In pertInent part, that, 

(a l A foreIgn state shall not be immune from the Jur iSdiction of the United 
States or of the States in any case 

(61 (AI in WhICh the arbi tration takes or IS Intended to take place In the 
United States 

(BI the agreement or award is or may be governed by a treaty or other 
internatIonal agreement In force for the United States calling for the 
recognl tlon and enforcement of arbi tral awards ... " 

-End Footnotes-

Nor can plaintiffs rely on 9 U.S.C. 203 as a basis for ju r isdictIon to compel 
arbItrat ion In London. Plaintiffs' amended complaint seeks to reform the bills 
of ladIng to Incorcorate the Charter Party; the bills of lading would then 
prOVide for a London arb itrat ion between CargIll B. Y. and defendant. Regardless 
of the merIts of the new cause of action, and even accepting the amendment to 
the complaint, there must be a basis for subject matter jurisdiction in the 
United States before this Court can compel arbitration in another country. 

III. Enforcement of a maritime lien. 

Plaintiffs rely on 28 U.S.C. section 1605(b) which states, in summary, that a 
foreIgn state shall nat be Immune from American jurisdictIon in any case brought 
to enforce a marItime lien. n7 A caveat is contained in section 1605(bl (1 I which 
prOVIdes that notIce of suit must be "given by delivery of a copy of the summons 
and of the complaint to the person, or his agent, having possession of the 
vessel or cargo agaInst which the marItime lien IS asserted . " 

- - -Footnotes- - - - - - - - - - - - - - - - - -

n7 28 U.S.C. Section 1605 (b) states that, 

(biA foreIgn state shall nat be immune from the Jurisdiction of the courts of 
the UnIted States 

In any case in which a suit in admiralty is brought 

to enforce a maritime lien against a vessel or cargo of the foreign state, 
whI ch marItime lIen is based 

upon commer lcal acti vity of the foreIgn state ... 

- - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

It IS plaintiffs' position that service upon the alleqed general agent of 
defendant Novorosslsyk, Sovfracht (U SA ), Inc., constitutes suffiCIent servIce 
under section 1605 (bl (1 I and that section '605 (bl i s applicable In this case 
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des~lte the acknowledged fact that defendant vessel the HIT Pavel Dybenko does 
not call at American ports. These arguments are without merit. 

Section 1605(b) of the FSIA provides a substitute for the usuai in rem 
proceeding util i zed to enforce a maritime lien, while the notice reqUirements 
replace the conventional requirement t hat attachment of the foreign vessel 
precede the exercise of jurisdict ion. See Castillo v. Shipping Corp. of India, 
606 F. Su~p. 497 •. 503 (S.D.N.Y. 1985) (ci t i ng China Nat. Chemical Import & 
Export Corp. v. H/ V Laj:lo Hualaihue, 504 F. Supp. 684, 689, n.1 (D. Md. 1981) and 
Jet L1ne SerVices, Inc . v. M/ V Marsa El Har i qa, 462 F. Supp. 1165 , 1174 (D. Md . 
1978) ) . Thus once serv i ce has been made, the suit IS deemed to be an in personam 
cla i m l imited to the value of the vessel. 28 U.S.C. section 1605(b). 

Service must be made on the master of the vessel or his second in command . 
(. 18] See Castilla v. Ship~ing Cor~. of India, 606 F. Supp. 497, 503 (S. D.N.Y. 
1985). Service on Sovfracht was nat sufficient: "Service on the Qeneral aqent of 
t he corporate owner i s insufficient . Moreover, although Congress' has chanqed the 
procedures for obtaininj:l juriSdiction, it has not altered the fundamental 
requirement that the Ship be present in the forum when service is effected." Id. 
Thus, plaintiffs' defective service and the absence from this forum of the 
defendant vessel, the MIT Pavel Dybenko, make the maritime lien exception as a 
basis for jurisdiction i rrelevant. 

CONCLUSION 

None of plaintiffs ' bases for subject matter juriSdiction Withstand sc rutiny. 
Defendant's Motion for Summary Judj:lment as to Carj:lill B.V. is granted. 

SO ORDERED. 

Charles E. Stewart 
UNITED STATES DISTRICT JUDGE 

Dated: New York, New York 
February 26, 1992 
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