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1ST CASE of Lewvel t printed in FULL format.

CARGILL INTERMATIOMAL 5.aA., CARGILL B.v., Plaintiff,
-ggainst= M/T PAVEL DYBENKO, her engines, tackle, 1n rem,
and NOVOROSSIYSK SHIPPIMG CO.; in personam, Defendants,

80 Civ. 317& (CES)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT-OR
MEW YORK

9% U.5. Dist. LEXIS 2329

February 24, 1992, Decided

February 27, 1992, Fileg
. JUDGES® [=t] Stewart
DPINIONBY: CHARLES E. STEWART
OPIMION: MEMORAMDUM DECISION
STEWART, District Judge:

Defendant MNovorossiysk Shippinfi Coppany (hereinafter “Novorossiysk®) nl moves
to Dismiss the Cosplaint and/op WOr~Summary Judgment on the basis of lack of
subject matter jurisdiction. 42.0Pfendant argues that plaintiffs have fatled to
pstablish jurisdiction as peOQUNECD by the Forelgn Sovereign Immunities act, I8
U.5.C. s@ctions 15802-1811¢ \n3)Far the reasons that follow, the motion 1s
granted.

n1 Defendant wWeXs#l the M/T Pavel Dybenko does not sail into American waters,
. and ng service \gr<|rocess has been effectuated 2gainst the vessel or any
representatlve.

ni Pla\nWffs have also cross-moved to amend the complaint. The allegations
of the,2wended complaint are used to establish subject matter jurisdiction.
GrantiodSthe motion to amend, pursuant to Fed. R. Civ. P. 15, and because
docuNe™ts outsice the pleadings have been considered, we consider this as a
motidh for summary judgment with respect to the amended complaint.

n3 The parties have entered into 3 stipulation in which CISA agreed to stay
1ts claime against Movorossiysk pending the outcome of the Londonm arbitration
which was instituted by CISA, pursuant to the arpitration clause in the Charter
Party. That stay 15 still in effect and this motionm 15 only directed against
plaintiff Cargill E.V.

FACTS

On June 14, 1988, plaintiff Cargill B.V., 3 Netherlands tragbnjterhBiatestion
with its principal offices located in Amsterdam, purchased 7000 tpaycf ofgioe
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Argentine degummed soyabean oil from plaintiff Cargill International S.4.,
neretnafter "CISA®) a corporation incorporated under the laws of the
Netherlands Antilles with i1ts principal place of business in Geneva,
Switzerland. On June 22, 1788, CIS5A entered 1nto a Charter Party with
HOovorossivsh, an entity whally owned Oy the gqovernment of the former Soviet
Unton. The Charter Party called for the transport of the soyabean QfY,from
Argentina and Brazil to the Netherlands aboard defendant vessel Pﬂﬁ:-J* Favel
Dybenko, a ship owned and cperated by Movorossiysk. ¢ gl

Clause I4 of the Charter Party provides that in the event Qf A dispute
between the contracting parties, arbitration 1s to take pldge .in either Mew York
gr London. "whichever place 15 specified in Part 1 of tg!ifihartar pursuant to
the laws relating to arbitration there in force." In RArt\®, the contracting
parties opted for London as the site for any arbitratNdefroceedings. In

. adgition, Clause 28 of the Special Provisions appefiigd Mo the Charter Party
provides that {[=1] the bills of lading shoulg “ntorporate particulars of
Charter Party 1.2.-- . . . Arbitration in LonderN\sMDuld be stated in the Eill of
Lading."

Furthermore, Clause 10(1) of the Charthr Sarty provides:

This Bill of Lading shall have effect suplect to the provisions of the Carriage
of Goods by Sea Acts of the United Staes . . . except that 1f this Bill of
Laqu 182 1ssued a3t 2 place whera tlf"l'," other Act, ordinance or ].E'I;li]..atiuﬂ glves
statutory effect to the Internatiamadl Convention for the Unification of Certain
Rules relating to Bills of LadPnOvat Brussels . . . then this Bill of Lading
shall have effect, subject tg\En€ provisions of such Act, ordinance or
ledgislation.

Subsequently, betwsk®n Muly 16-18, 1788, 7,100 metric tons of degummed
soyabean 011 was ln‘il*“&.ﬂﬂnﬂru defendant vessel the ST Pavel Dybenko iR San
Lorenza, Arqnntznz@_ﬁhlla an additional 5,750 metric tons were loaded on board
in Rigc Grande, Bragix on July 23, 1988. At that time, pursuant to the terms of

' the Charter Papeyy, Dlaintiff Cargill S.A., through 1ts Argentine
agents/shippers\ had the bills of lading presented to the master of defendant
YESS5EL Fnrjyig Signature. Despite Clause I8 of the Charter Party, no reference
[*4] wasNaade in the bills of lading to the Charter Party or to the
arpitrdtyan clause contained therein.

% arrival in Amsterdam, the cargo of soyabean o1l «as off-lpaded from the
H/TBavel Dvbenko. Subsegquent chemical testing of the o1l purportedly showed
that 1t had been contaminated with hydrocarbons during the course of the voyage
from South America to the Metherlands. As &8 result, plaintiff Cargill E.V.
claimed monetary damages in the amount of % FI0,000.

The claim was presented to the insurance authorities in London,; the West of
England Shipowners Mutual Insurance Association. The insurance assaociation
issued & letter of guarantee in which it agreed to appear and pay any Jjudgment
rendered Oy @ Dutch court having jurisdiction in this case. Plaintiffs have
never submitted the dispute to @ court in the Netherlands, and apparently, the
statute of limitations has expired in that forum. From July, 198% through april,
1990, the London insurance representatives of the parties entered into several
agreements whereoy the one year time frame within which to commence legal
proceedings against defendants was extended. The last extenslionygial S&tey
defendants was to 2xpire on Hay 9, 1990. g Page 2 of 8
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On [=5] May 7., 1990, plaintiffs reguested a further three =onth extension
bevond the initial expiration date of Hay 9. The reguest was telexed to
defendant Novorpssiysk's headquarters in Moscow apparently arriving there on
state holiday. No response to the renewel EXLENSION reQUEST was ever
farthcoming. &5 & result, on May %, 1990, plaintiff Cargill S5.A. designated i1t
arbitrator in London as per the terms of the Charter Party, while plajgtiff
Cargill B.V., 3long with CISA, instituted this action in an attepafN\ie’ protect
whatever rights 1t might possess in the United States with regafg/te i1ts claims
against defendants. The complaint alleges damages in the amouft \o® & 920,000 for
cargo contamination.

i

[T

As of August 9, 1991, following the inception of thisdawsuit, plaintiff
Carg1ll B.v. also planned to institute a lawsuit again&t feFendant Novorossivshk
in & British court, seeking essentially the same reliwfThe status of the
. British lawsuit at the present time i1s not known.

LEGAL DISCUSSION

The sole legal i1ssue is whether defendgef Movorossiysk, a foreign savereign,
15 subject to the jurisdiction of this uuuri- The Fareign Savereign Immunities
Act Chereinafter “FSIAY1, 28 U.S.C. 15843 [=4] et seq., L5 the exclusive
source of subject matter jurisdiction{in)suits involving foreign states. Shapiro
v. Aepublic of Bolivia, 730 F.2d 1@T3.~1017 (2d Cir. 1991); Letelier v. Republic
of Chile, 748 F.2d 790, 793 JEuAﬂnﬁ f?&#l cert. denied, 471 U.5, 1125 (19785).
The F5IA confers original jurisOEct¢on on ulitrlct courts "without regard to
ampunt in controversy of any @ighgiry civil action against 3 forelgn state as
defined in section 1603(a) R Chis title as to any claim for relief in personam
with respect to which the §orgign state 1s not entitled to immunity." 28 U.5.C.
section 1330(a). nd 284.E.0. section 1404 sets forth the general rule that "a
foreign state snall Ge \\mmune from the jurisdiction of the courts of the United

States . . . EXcEpteaN Provided in sections 1405 to 1407 of this chapter."
———————— NS o= =fooiOtEss = = - ss s s e e e -
. n4 "Subselt: :ﬂ'! By of 28 U.5.C. s5ection 1330 provides that ‘personal

urisgictiogNaver a foreign state shall exist as to every claim for relief aver
which the\d¥trict courts have [s5ubject satter] jurisdiction unoer subsection
(3] wRENRENSErvice has begn made onder [Z8 U.5.C. sectiom 14081.' Thus, personal
jurgsdit®ion, like subject matter jurisdiction, Exists only when one of the
exgegtdons to foreign sovereign immunity applies." Argentine Republic v. Amerada
HessNShipping Corp., 488 U.5. 428, 435, n.3 (198%).

It is undisputed that defendant Movarossisyk, an entity wholly owned by the
gavernment of the former Soviet Union, i5 a "foreign state® within Che meaning
af the FSTA, 28 U.S5.C. section 14803fa). As & result, unless one of the statutory
exceptions applies, this Court 15 without subject matter jurisdiction to hear
the instant case. See Verlingen B.V. v. Central Bank of Nigeria, 441 U.5. 480,
494 (1981): Shapiro v. Republic af Bolivia, %30 F.20 1013,1M17 (2d Cir. 1991),
Plaintiffs hawe the burden of goimg forward with evidence that the FS1A doe:s not
apply in these circumstances. See Eaglab Ltd. v. Johnson Matthey Bankers Ltd..
645 F. Supp. 289, 193-194 (S.O.N.Y. 1987). [f plaintiffs seet tbmitechGtales,
defencant must prove Oy a preponderance of the evidence that 1t iEggetd 6led to
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the protection of the F5I& and that none of the exceptions are applicable. GSee
Letelier v. Republic of Chile, 748 F.2d 790, 795 (2d Cir. 1984); Baglab Ltd., v
Johnson Matthey Bankers Ltd., 465 F. Supp. 289, 294 (S.D.N.Y. 1987).

The three eyceptions raised by plaintiffs are the waiver exception, the
arbitration [=8] g¥ception and the maritime lien exception, fourd an I8
U.5.C. sections 1405 {31417, 14605 (a)(&)ibl and 1605ib), Each will Mg fiscussed
in turn,

I. Waiver

Plaint1ffs argue that defendant Novarpssisyk both expressly and implicitly
waived its sovereign immunity in & number of ways. n5 [nsafar as thev claim that
there was an explicit walver, they rely on the affigawlt-0f Mrs. Georgilevna

. Tormosina, Chief of the legpal department of Novorgsshsyk, dated Februarvy 15,
1991 and submitted in support of the Motion to Qismiss. [the *Tormosina AFF.*]
Paragraph 7 states,

that Movorossisyk Shipping Company has appearedYin an arbitration commenced 1in
London by Cargill Intermational 5.A., angd Wurther agrees to appear and anseer in
connection with any suit brought by CapgNI"International S.A. or Cargill B.V.
before the Courts of the Union of Sov{et Yobcialist Republics, or in any Court
wWhere it may be validly and properly seeved, upon dismissal of lawsult pending
in the United States District Couff\for the Southern District of New York .

L

Plaintiffs contend that thﬁ&l ﬁltlrnth giplicitly dempnstrate an 1ntent to waive
sovereign immunity. This aRgument 15 not persuasive.

——————————— A= > === =FootNotEs- = = = = = = = = = = = = = = = = =

nS As Section ¥6DST@) (1) provides, *A foreign state shall not be immune from
the jurisdictiom\g€ sburts of the United States . . . in any case-

(1) in which she FUFEIF[H gtate n3as «Alved 1Te Immumity either explicitly ar
by implicat\ey.”

T™he Tormosing affidavit states that defendant Movorossiysk will only 2nswer
and appear in 3 court in which the company can be validly or properly served; 1t
i5 clear that defendant does not beliewe it can validly or properly be served in
the United States. HMoreover, the affidavit specifically notes that Novorossiysk
#ill only submit to the jurisdiction of & court where it may validly and
properly be served afFter the dismissal OF the action now before this Court. Thils
in no W3y constitutes an explicit walver.

Flaintiffs further assert that defendant Novoross1svk Implicitly walved Lts
soversign immumity by incorporating into the terms of Clause 20 of Part II of
the Charter Party between CIEA and Novorossisyk the following language:

(b} The carriage of cargo under this Charter Party and under all Bills of Lading
issued for the cargo shall be subject to the statutory provisioUhied Statesr
terms set forth or specified in sub-paragraph (11 through (viil qﬂa a\f of giuse
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(1] CLAUSE PRRAMOUNT. This Bill of Lading shall have effect subiect to the
provisions of the Carriage of boods by Sea Acts oF the United States, approved
April 14, 1935, except that 1f this Bill of Lading L=10] is issued at a
place where any other Act, ordinance or legislation gives statutory effect to
the International Convention for the Unification of Certain Rules rpl&king to
Bills of Laging at Brussels, August 1924, then this Bill of Lading Sga)yl have
effect, subiject to the provisions of such Act, ardinance ar legi€lation.

It i5 plaintiffs' position that since the bills of lading Ny phis case were
lssued 1n Argentina, purportedly a non-signatory to the Brudgels convention, the
Carriage of Goods by Sea act of the United States 1s appl}EﬁHie ta the Charter
Party and bills of lading i1n the present case. As a requll,‘plaintiffs state
that incorporation of American law within the Charter\Edefy constitutes an

. implicit waiver of soverelgn immunity by defendant/MmyvoPossisyk. We disagree,

First, the Charter Party that purports to cghstltlte the walver {5 between
{ISA and Movorossisyk. Regardless of whether (Bg€ purported incorporation af the
U.5. Carriage of Goods by Sea Act within thg Rhafter Party can constitute an
implicit waiver of sovereilgn immunity, Eafg;II‘E.U. was not 3@ signatory.
Plaintiff essentially argues that the ulIiS'ﬁF lagding to which Cargill B.V. was
a signatory incarporated ([+11] the (terps of the Charter Party. This argument
15 50 attenuated that i1t can hardly/Besdid to constitute an implied waiver.

Federal courts have repeatedlylkeld that the implied waiver provision of 28
U.5.C section 1405¢(a) (1) must¢bg censtrued narrowly. See, e.g., Shapiro v.
Republic of Bolivia, 930 F. 26M013,1017 (2d Cir. 1991); Foremost-Mckesson, Inc.
v. Islamic Republic of Irgn, %P5 F.2d £38, 444 (D.C. Cir. 1990); Frolova v.
bnion of Soviet Socialist\Replblics, 741 F.2d 370, 377 (7th Cir. 1985);
L'Euraopeene de Banque v\ L2 Republica de Venezuela, 700 F.Supp. 114, 123
(5.0.M.Y. 1788}, The MMslative history of the FSIA gives examples of implicit
Waivers:

. With respect toCrsplicit waivers, the courts have found such walvers in Cases
where 3 forgiyn Mate has agreed to arbitrate in another country or where a
foreign EtE%?a as agreed that the law of a particular country should govern a

cantract. \dn\implicit waiver would also include a situation where a foreign
5tatEAg§E¥iileﬂ a responsive pleading in &n Action without raising the defense
of sgvefsign tesunity.

H+ﬁfﬁin. Mo, 1687, 94th Cong., Id Sess. (#1121 18, reprinted in 19748 U.5.
Code Cong. & Admin. News 454604, &417.

There 15 some CasF law to suppart the view that the selection of american law
to govern disputes can constitute an implicit waiver of sovereign immunity. See,
£.0., Marlowe v. Argentine Maval Commission, 404 F. Supp. 703, 709 (D. D.C.
1985); M.E.L. International (ontractors, Inc. v. Republic of Trinidad and
Tobagn, 725 F. Supp. 51, 55 n.1 (D.0D.C. 19B9). Mevertheless, not only arge sOome
of these cases criticized, but they are easily distinguished on their Facts.
Rhether or not the Charter PFarty and the Bills of Lading can oF said to have
clparly selected COBEA to govern the claims 15 disputable. Horeover, London was
tlearly chosen as the place of arbitration, making the claim that COGSA was an
implicit waiver of sovereign immunity i1n the United States not at all
compelling. United States
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Plaintiffs further contend that defendant Novornssiysk implicitly waived 1ts
SOvEreign immunity whem it agreed to submit all disputes arising under the
Charter Party to arbitration in London. As noted previously, the lpgislative
history of the F5IA states that Implicit walver can OCCUr when a foreign state
anrees [«131] to arbitration in another country or that the laws of a
particular nation should govern & CoNUracr. See H.R.Rep. NO. F4- ’i&F.*Eith
tong., 20 Ses55. 18, reprinted in 1976 U.5. Code Cong. & Admin. Nﬁﬂﬁ ﬁjﬁi = T_} [

The blind application of the legislative history to this cZER\N
inappropriate. As was noted by Judge Conner in the case of MaRifime Ventures
International, Inc. v. Caribbean Trading & Fidelity, Ltd., W85 F. Supp. 1340,
1357 (5. D.N.Y. 198B)=

A literal interpretation of the House Report would gu a foreign gpvernment

. to jurisdiction in the United States whenever it O@r|ed to be governed Dw the
laws or to arbitrate in the forum of any other ;guntrn other than 1ts ouwn, Sven
when the contract makes no mention of Lhe Uni,fd'ﬁjatis This would result in 3
¥ast increase in the jurisdiction of the Fﬂugnci courts over matters involving
sensitive foreign relations.

Similarlv, Judge Weinfeld observed thaks

because the Act's (U.5. Carriage of Gobegs by Sea Act) waiver provision 1s
written as broadly as it is, it i \\gpefumbent upon the Court to narrow that
provision®s scope . . . We onlyN\gedd that when a foreign state agrees to submit
1ts gisputes with [=14] ingthEP non-Amgrican private party to the laws of a
third country, or to anssep~Athe tribunals of such country, it does not
implicitly waive its immup{ty)to the jurisdiction of the courts of the Unitea
States. '

Verlinden B.V. v. Cep\r®l Bank of Migeria, 488 F. Supp. 1284, 1302 (S.D.N.Y.
19801, aff'd, a43¢r,2093120 (2d Cir. 1981), rev'd on other grounds, 441 U.5. 480
(19831 accord, i fva v. Union of Soviet Socialist Republics, 741 F.2d 370,

.. 177 n.10 (7th Wr» 15851 ; Ohntrup v. Firearms Center, Inc., 514 F. Supp. 1281;
1284—-85% (E DQ DQ. ‘I‘?Eﬂ]1 aff'd, 780 F.2d 259 (3d Cir. 1985). Defendant
Muvurnss1g§i~ﬁa5 neither explicitly nar implicitly waived 1ts sovereign
tHMHﬂtty, N

u\ Ethltrillnn excegtion

{%iﬂ:ﬂtiffﬂ separately seek to establish furisdiction based on the arbitration

exception to the FSIA. Cargill E.V. seeks to compel arbitration with defendant
in London, pursuant to the terms of the Charter Party. They argue that
Jurisdiction can b2 Dased on the Arpltration Act, ¥ U.5.0. section Z201.
disaqree.

First, the arbitration exception to the FSIA 1s not applicable. [=15] na
&5 previouslv noted, none of the parties ever agreed to arbitration in the

United States, and the Charter Party that provided for aroltration In Longon was

not signed by Cargill E.v¥. The Convention on the Recognition and Enforcement oOf
Fareign Arbitral Award, 9 U.S.C. section I01, upom which plaintiffs rely to
bring this case under the exception in 28 U.5.C. section 1405(4)(B), is nOot
applicable. Unlike the case of [pitrage Imtermational, S.A. ¥. Federal Republic
of Nigeria, 445 F. Supp. B24 (D.D.C. 1978}, no foreign arbitralUnieclStatessts
shich this Court can enforce. Page 6 of 8
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e - = = = ~FOOtNOES= = = = = = = = = = = = = = = - - -
ng 28 U.5.C, section 1405 provides, in pertinent part, that,

ial A forelgn state shall not be immune from the jurisdiction of the United
states or of the States Inm any case . . .

{41 (A1 1n which the arbitration takes or i1s intended to t3KENplace in the
United States

(B] the agreesent or award is ar may De governed by 3 \'eRty or other
international agreement In force for the Unitegd States call:ng for the
recognition and enforcement of arbitral awards . . o™

————— = - - == =ERY FOOINOLEA s T T Tt e s A s ca- -

Mor can plaintiffs rely on 9 U.5.C. 2032\ ?basis for jurisdiction to compel
arbitration in London. Plaintiffs' amended\ctmplaint seeks to reform the bills
of lading to incaorporate the Charter Papfyys; the bills of lading would then
pro¥ide for a London arbitration Detugen)largill B.V. and defendant. Repardless
of the merits of the new cause of #€tleef, and even accepting the amendment to
the complaint, there must be a3 bas)s for subject matter jurisdiction in the
United States before this CourtN\gam. compel arbitration in another country.

111. Enforcesent of a mani¥me lien.

Plaintiffs rely on 28 W.5.C. section 160531(b) which states, in summary, that a
fore:gn state shall nod D2 immune from American jurisgiction in any case brought
to enforce a maritigs\ Men. n7 A caveat 1s contained in section 1405001 (1) which
proviges that notdcp DF sult must be “given by deliverv of 2 copy of the sussons
and of the compdqMi{/to the person, or his agent, having possession of the

.. vessel or carg@ed&inst which the maritime lien 1s asserted."

== == A" T = == === == = fOONOLES = - = = = = = e - == -a -
n? JOM\5.C. Section 1405 (b) states that,

~ NI\ foreign state shall not be immune from the jurisdiction of the courts of
the™dn:ted States

in any cC3se in Which 3 sSult in admiraliy is Orought

to enforce a maritime lien against a vessel or carpo of the foreign state,
which maritime lien 15 based

upon comserical activity of the foreign state . .

i e R e e et
[#1/]

It 1s plaintiffs' position that service upon the alleged general agent of
gefendant Movorossisvk, Sovfracnt (USA), Inc., constitutes suffygitedtSEReyice
under section 180518111 and that section 1505(h) is applicable Phde 7iof 85¢
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despite the acknowledged fact that oefendant vessel the M/T Pavel Dybenko does
not call at American ports. These arguments are Wwithout eerit.

Sectian 1&805{0) of the FSIA provides a substitute For the usual in rem
proceeding utilizeo to enforce 3 maritime lien, while the notice requiremsents
replace the conventional requirement that attachment of the foreign/fessel
precede the exercise of jurisdiction. See Castillo v. Shipping Cogp\ OF India,
E0& F. Supp. 497, 503 (5.D.M.Y. 1985) i(citing China Mat. Chemical daport &
Export Corp. v. M/V Lago Hualaihue, 504 F. Supp. 484, 489, n.py NI\ Hd. 1981) and
Jet Line Services, Imc. v. W/Y HMarsa El Hariga, 462 F. Supp. Y149, 1174 (0. Hd.
1978)). Thus once service has been made, the sult 15 deemed\to, De an in personam
claim limited to the value of the vessel. I8 U.S5.C. sectiSfimOS(h).

Service must be made on the master of the vessel gdx Wig second in command.

. [=18] Seer Castillo v. Shipping Corp. of Indla, SOONF.>Supp. 497, 503 (S.D.N.Y.
1785). Service on Sovfracht was not sufficient: Service on the general agent of
the corporate cwner is insufficient. Moreover,,oadhbugh Congress has changed the
procedures for obtaining jurisdiction, 1T has\goi,altered the fundamental
requirement that the ship be present in the foryh when service 15 effected." Id.
Thus, plaintiffs' defective service and the d¥sence from this forum of the
defendant vessel, the M/T Pavel Dybenkg . \ga®e the maritime lien exception as a
basis for jurisgiction trrelevant.

CONCLUSION

Mone of plaintiffs' bases Jaor Subject matter jurisdiction withstand scrutiny.
Defendant's Motion for SummasyJudgeent 35 to Cargill B.V. iz granted.

S0 ORDERED.

Charles E. Stewart
UMITED STATES DISIRLCT JUDRE

@ cateo: New Yorkg-Hed York
February 16, 798

United States
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