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IN THE MATTER OF AN ARBITRATION BETMEEM THE WEST QF
ENGLAND SHIP DWNERS MUTUAL INSURANCE ASSOCIATION
(LUXEMBOURG) AND AMERICAM MARINE CORPORATION, ET AL
CIVIL ACTION MO, 91-3445 C/W 91-3798 SECTION =D® (5}

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT PR
LOUISTANA

1992 U.5. Dist. LEXIS 18568

February 14, 1992, Dacided
Fepruary 12, 1992, Filed and Engénéﬂ

JUDGES: (=11 McMNaEmara
OPINIONBY: A. J. McNAMARA
OPINION: Before the court are the followiggWotlons:

1. Motion of Plaintiffs, Aserican Marifge Cpfporation, American Marine Holding
Company, 011 Transport Companw, Inc."Lgtfslana Materials Co., Inc., Cajum Crane
Company, Aggregate Barges, Inc., BaymyFleet, Inc,, Frere Company, Mogern Barge
Company, Leslie B. Durant, Grang Hﬂ*ﬁﬂE1 Sengca Barge Company, Inc. Olsesy
Erothers, Audubon Company, I-]urq!..!. Lorporation, Dumsuyr Corporation, Noe Barge
Company, and Sea Drilling CoepePfgtion, ("OIL TRANSPORT GROUP"!, to Remang

. Hotion of DIL THAHEFQEIiE?ﬁﬂF to Vacate Order of Consolidationm

3. Motion of kest of £AgMNNg Shipowners Mutual Insurance Association
{Luzembourg) t‘THE1£EE JIATIDN"Y fer Order Compelling Arbitration Pursuant %o
the Convention on\{Mg¢AM2coanition and Enfarcement of Foreign Aroitral Awards

4. Hotion nF_ﬂEL MANSPORT GROUP ta Bismiss for Lack of Jurisdiction Civil
Action Mo. Fh>ayes

5. HotiQr\™§ OIL TRANSRORT GROUP to Enjoin the Mest of England Ship Owners
Mutual \MNirance Association (Luxembourg) from Prosecution of the Englisn Sult

ﬂlafﬁfiffs, QIL TRAWSPORT GROUP, have filed opposition to THE ASSOCIATION's
Motion for Order Compelling Arbitration. Defendant, [»2] THE ASSOCIATION,
has filed opposition to OIL TRANSPORT GROUP's Motion to Hemand, Motibon to
Dismiss for Lack of Jurisdiction, and Motion to Enjoin Prosecution of the
English Suit. These Motions are Defore the court on briefs, without oral
argument.

EACKEROUND

The OIL THANSPORT GROUP was a member agf THE ASSOCIATION for insurance of
protection ang indeentCy risks for various vessels owned and/or operated by the
QIL TRANSPORT GROUP. n1 Participants in THE ASSQCIATION were governed oy the
rules of THE ASSOCIATION. n? A disputs arose between the OIL TRANSPORT GROUP ana
THE ASSOCIATIOM over the OIL TRANSPORT GROUP's alleged fFatlure td)mided Sfatesfar
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concur in an Appointment of Arbitrator Pursuant to Association Bule &2 and
Section 1D of the Arbitration Act 1750" on the OIL TRANSPORT GROUFP. nl ODn
September 20, 1991, the OIL TRANSPORT GROUP filed suit in Civil District Court,
Parish af Orleans, against THE ASSOCIATION, The West aof England Ship Owners'
Insurance Services Limited, (*INSURANCE SERVICES"), Turnaboat Services, Inc.,
{"TURNABOAT™), and Peter Wiswell, ("WISWELL"), seeking declaratory juggment
regarding [+3] the purported arbitration agreement and adoption Qf “British
law, n4 THE ASSOCIATION filed the above captioned suit to compel g@ifFation on
September 30, 1991. The state court suit was remgved on Octobec 0%\ 1991, by all
Cefengants. Un (October 21, 1991, the removed suit was consoligdteg with the
above captioned suit. nS On November 8, 1991, THE ASSOCIATION cOFmenced an
action in the High Court of Justice, Queen's Bench Divisigho—Semmercial Court in

London, England, to appoint an arbitrator. né
.—————————————————-=|:|r:|tr.c|tE£ ————— AN = s m ===

n THE ASSOCIATION's Mesorandum in Support gp WNtion far Order Compelling
Arpitration, at p.i.

nd Id. at 2.
nd Id. at 1.
né This state court suit was 71N 70F *“F*, and removed became USDC 91-1798.

ns OIL TRANSPORT GROUP's Mep@hangum in Support of its Motion to Remand, at p.

n& OIL TRANSPORY GROUP'% Wefiorandum in Support aof 1ts Motion to Enjoin, &t

.. MOTIONS PEND#NG. EE'FEHE THIS COURT

The five ¢Qllons 2nd related Hemorenda in Opposition and Reply Memsoranda
pending befsce this court address, [#4] in some form, the question of the
enforceafedity of the contract pravisions requiring arbitration. While
~onethAMeNs nroviding 2 ruling on each individual Motion, this Minute Entry will
anu;égs,cnilectlvEly the i1ssues raised Oy all the pending Motions.

RULES OF THE ASSOCIATION

The issuEs raised in the pending Motions focus on two pertinent rules of THE
ASSOCIATION. First, rule 1.4, which provides *“these Rules and 2ll contracts
between 3 Memper and the Association reElating to the insurance afforded oy the
Associaticn or otherwise shall be governed by English law."

Second, rule &2, entitled Arbitration, which provides

[f any difference or dispute shall arise tetween 2 member ar former member ar
any other peErson cla:::ng under these Rules and the Assoclation out of or A
connection with these Rules or any oye law made thereunder or arising out of any
contract between the Member or farmer Member and the Association | 5itdd Siafes
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thergynger or in connection therewlih or 35 to any other matizr whatsoever, Such
difference or dispute shall be referred to the Arbitration in London of 3 sole
legal Arbitrator. Such Arbitrator ([#=5] thall be a practising Gueen's Counsel
of the Comsercial Ear and [f unavallable any other practising Gueen's Counsel
and a submission to arbitration in 2ll the proceedings therein shall pe subject
to the provisions of the Arbitration Act 1950 and any Statutory modiff Lestion ar
re-enaciment therenf. In any Such Arblitration any matter decided N Bd 1In
any Juggment or Arbltration Award (or in any reasons given by an\fUrtrator ar
Umpire for making Award) relating to proceedings between the Membe® or former
Member and any third party, shall be admissible in evidence,

No HMember or former Member may bring or maintain any actlnh;'iu1t or ather legal
proceedings against the Association in connection with @ny)such difference ar
dispute unless he has first obtained Arbitration AwWgfd\IWW accardance with this
Rule. N

PRESUMPTION OF ARBITRATION

The United States Supreme Court has exprw§ded 2 strong presumption favoring
the enforcement of arbitration provisiong.aNenever possible. “Section 2 [of the
Arbitration Actl 15 a congressional desbhghNgtion of a liberal feceral policy
favoring arbitration agreements." Moses HR Cone Memorial Hosp. v. Mercury
Constr. Corp., 103 5. Ct. 927, 241 (19837, [»4] n? Further, "the Courts of
Appeals have since consistently cdniNwded that guestions of arbitrability must
be addressed with a healthy reganNd~for the federal policy favoring arbitration.
ke agree. The Arpitration Actegeablishes that, as a matter of federal law, anv
doubts concerning the EEEP¢=U€'ﬂFﬂLtFEUlE 1ssues should be rezgolved in favor of
arbttration. . ." Id. at §&

n7 The disputedp tMis case involved 2 construction contract contaiming 2n
aroltration clauSeN

Citing Lt dectsion in Moses H. Cone, the Supreme Court explalned that [ts
Libergd WORicy favoring arbitration agreements supports 115 policy guaranteeing
the ﬁ;fcftEmﬂ"' af orivate centractual arrangesents. Mitsubishi Motors Carp. v.
inlg}iﬁﬁrvler~Plvmnu:h. Imc., 103 5. Ct. 3346, 3133 (1785) n@ (citation
omittedl . More specifically, the Court "concluded that concerns of tntermational
camity, respect for the capacities of foreign and transnational tribunals, and
sensftivity to the need of the international commercial (+7] system for
predictability in the resplution of disputes reguire that we enforce the
parties' agreement, even assuming that a contrary result woulc be forthcoming Ln
a domestic context." Id. at 3355. (emphasis added).

nd The dispute in this case involved & sales agreement containing an
arbitration clause.

United States
Page 3 of 11
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Enforcing an arbitration clause in a dispute over certain contract
sodifications, our own FIFfth Clrcult acknowledged that "[(al presumption of

arbitrability erists reguiring that whenever the scope of an arbitration clause
15 fairly debatable or reasonably in doubt, the court should decide the guestion
of constructiom in favor of arbitration.” Mar-Len of Louisiana, Inc, v.
Parsons—-gilbane, 773 F.2d 633, &35 (S5th Cir. 19785) (citation omitted)r

Further, in a 1988 opinion involving West of England Ship Dunq(@@ﬁ@tual
Frotection ang IHHElﬂIt].I' Association as the Defendant, the Eistﬁﬂ;‘g‘-}@lstrlct
enforced an argitration agreement under the Rules of the Assoclatjon. Seafort
Shipping Carp. v. The West of England Ship Owners Mut. Protegti®hf and Indem.
ASS'n, 1788 U.S. Dist. LEXIS 14194 (E.D. La. 1988). [=81 -iﬁ.ﬁuafurt* Jugge
Sear explained that

. whEre @ contract contains an arbitration clause, 'thAreNexists a strong
presumption that arbitration should not De denfed “wnlwss it can be said with
positive Assurance that an arbitration clause 13 Wotosusceptinle af an
interpretation which would cover the dispute g€ rssue*’., Phillips Petroleus Co.
v. Marathon 01l Co., 794 F.1d 1080 (5th Cir, NFBd$f (gQuoting Houston General
Insurance Co. v. Realex Group, N.V., 776 FNONSI4 (5th Cir 1985)). The Fifth
Circult has gone so far as to hold that SYemdwhen a contract containing an
arbitration clause was vold from its igceplMon, the arbitration clause would
ST1ll be enforceable. (5e2 Lawrence jm \(pAprehensive Business Serv. Co., 831
F.20 1159 (5th Cir. 1987)).

[d. at #14=15.

Clearly, Iin the case ngFﬁrE?ths court, controlling jurisprudence reguires
the enforcement of the arby feation agreement between THE ASSOCTATION and the OIL
TRANSPORT GROUP. THE ASSUCSATION and the OIL TRANSPORT GROUP entered an
agreement that provige®\Jor disputes to be resolved through arbitration, subject
to English law. This ®Qurt is unpersuaded by arguments [*3] that the unigue
Facts of this casg\gEguire 3 different result.

REJECTION OF JHENJDIVERSITY" ANALOGY IN FAVOR OF APPLICATION OF THE CONVENTION

The OIL\SRMNSPORT GROUP argues that the Convention n? iz lnapplicable because
both 'FEW}.%E to this suit are citizens of the United States, therefore the arder
cnﬂﬁnlaﬁi;:ﬁg the pending suits should be vacated and the removed suit should be
FE?H@. Specifically, the QIL TRANSPORT GROUP argues that (1) the Conventlion
resthcts the application of arbitration agreements to citizens aof different
countries; and {2} THE ASSOCIATION 15 an unincorporated association and should
therefore take the cltizenship of 1ts indivigual sembers, 13“_]!19’ Unitegd States
citizens. n10 Hithout citing any law; the OIL TRANSPORT GROUP urges this court
to apply the rules of diversity by analogy, therefore finding jurisdiction in
this court absent.

n? The Fifth Circuit explained the history of the Convention im McDermott
Int'l, Inc. v. Lloyds Underwriters of London, 944 F.Id 1199, 1207-D8 (S5th Cir.
19911, as follows:

In 1970, Congress ratified the Convention on the Recognition and Enforcement of

Fareign Arbitral Awards (the Convention) to secure for United EEEJ fod States
gﬁzmcta’nle im;urcenent by fnrein varnments af EETt’itTI r&ltraiicmiﬁl J
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and awards made in this and other signatory nations. . . . Congress had to
guarantee enforcement of arbitral contracts and awards made pursuant to the
tonvention in United States courts. . . . S50 Congress promulgated the Convention
Act . . . The Federal Arbitration Act is the approximate domestic equivalent of
the Convention . . . The Convention Act incorporates the FAA sxcept where the
FaA confllcts with the Convention Act's few specific provisions. [+f0)

n10 OIL TRANSPORT GROUP's Memorandum in Support of 1ts l-|.1:|.1-_1|:|rv|---.'1;,a--;Gl;lzn.a'm:l.r at
p. 7, and Memorandum in Support of its Motion to vacate Order SF\(nsplidation,
at p. 7.

THE ASSOCIATION i= grganized under the laus of Lurenauﬂru as 2 mtual

. insurance association, and as such is in the form JEhyited to do business as an
insurance company under the laws aof Luxembouryg,. GOSN WEighed against the strong
presuaption in favor of arbitration, especially’ J\ an international context, the
court is unpersuaded by the OIL TRANSPORT GROURCss,argument that THE ASSOCTATION
should be subject Io the rules of ﬂi?EFEIEg h? anglogy. Accordingly, the court
finds that removal was proper, consolidalion wds valid, and that 1t properly has
jurisdiction over the consolidated suijs hgnding befare it. nit

----------------- .-fnut‘ﬁﬂtEs--..____a.a._______..._

A1l In its Mesorandum in Sugpdetof its Motiom to Dismiss for Lack of
Jurisdiction, the QIL TRANSPOETZGEVUP argues that "this matter (No. 91-14451 1s
ngither within the jurisdicfM™ymof the Arbitrdtion Convention implementing
legislation, nor within tpa ageiralty jurisgiciion . . .™ At p. 11. BEcause the
court finds jurisdictiop-dnder the Convention, it declines to address at this
time the guestion of gNiralty jurisdiction.

[e11] _
@ conTRaCT 1S VACTDOMND ENFORCEABLE UNDER THE CONVENTION

The OIL NIWNSPORT GROUP argues that the Convention exempts from enforcement
an arhiiiaLTln agrEEmEﬂt that is "mull and volid, lnaperative ar imcaganle of
being Mrmed.” n12 To utilize this provision, they further urge the
iﬁnngg n of Louisiana law, which they argue would render the-arbiftration
agﬁaggent null and void.

------------------ FOOTNOLRS- = = = = = = = = = = = = = = = = -

ni2 OIL TRANSPORT BROUP'S Memorandum in Support of its Motion to Remand,
n.14.

However, in keeping with the strong pelicy of favoring enforcesent Of
arbitration agreements, the courts have created a body of federal substantive
arbitration law applicable in both federal and state courts. Southland Corp. v.
KEeating, 104 &, Ct. BSZ, 859 (1784) (citation umltten1 Examining the

legislative histary, the Court noted that Congress “contemplated a broad resch
af the [Arbitration] Act, unencumbered by =tate-law tﬂﬁE*FElﬂtSlJﬂﬂedﬁiEﬂEQ‘

LEXIS NEXIS LEXIS NEXIS
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{ind Cir. 19¥81}; ([=12] the Court found that *"'the purpose of the act was to
assure those who desired arbltration and whose cantracts related to Interstate
commeErce that their expeEctations would not be undermined by federal Judges, or .

. by state courts or legislatures.'" Id.

Accordingly, this court rejects the application of Loulsiana law /A%, favor of
applying federal arbitration law.

LOUISIAMNA STATUTDRY LAW IS IMAPPLICABLE

The OIL TRANSPORT GROUP ralses 2 two-part argument urgin\that arbitration 15
inappropriate. First they argue that to orger arbitratigo \MRhis matter would
be contrary to the McCarran-Ferguson Act n13 which "codlfie® Congress's intent
to leave the regulation of the business of insurance BONGME several states." ni4

... Second, they argue for application of Loulsiana inslwgnte law to this dispute,
specifically R.S. 22:&429{A)(2), n1S which the OLL YRARSPORT GROUP interprets as
prohibiting arbitration agreements in the conggxl of insurance.

n13 15 U.5.C. & 1011, et. seq.

n14 OIL TRANSPORT GROUP's MemorarmMum={n Support of its Motion 1o Remand, at
p.19, citing 15 USC § 1011 (1971)¢2qd Nilburn Boat Co. v. Firemen's Fund Ins.
€o., 75 5. Ct. J&d (1955). [=1y]

n15 R.5. 22:42% states ip-QQrtinent part
A. Mo insurance contract délilered or issued for delivery in this state and
cavering subjects locatgdl MeSident, or to be performed in this state . . .
regardless of where madg O delivered shall contain any condition, stipulation,
or agreesent . . . @\Sepriving the courts of this state of the jurisdiction of
action against thy/ jndrer. .

Becausg Che\ Mclarran-Farguson Act Is inapplicable here, this argument fails
on both Tewjs. The HcCarran—Ferguson Act does not apply t0 contracts made unger
the CqpwWemyion, as it was intended to apply only ta interstate comserce, not to
fargim\omeerce. n1s Likewise, the Convention makes clear that it does naot
anif-hu purely interstate disputes. nt/

nléd see Triton Lines; Inc. v. Steamship Mut. Underwriting Assoe., 707 F.
Supp. 277, 178-79 (5.D. Tex. 19879), uhich provides:
Triton urges that the Federal Arbitration Act does not apply to this contest
since anpther federal statute [(the McCarran-Ferguson Act] abandons the field of
regulation of the business of insurance to the states. . . . A glsputed claim 15
not the business of insurance. . . . The MeCarran Act has never been held to
have abrogated federal procedural practices in federal court cases. . . . The
anti-arbitration provision of the Texas Insurance Code, thEFEFnFE, 15
countermanded by the Federal Arbitrationm Act. (See Life of America Ins, Co. v.
Aetna Life Ins. Co., &4 F. 2d 409 (5th Cir. 1984). (=141

United States

LEXIS NEXIS LEXIS NEXIS
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ni7 9 U.S.C. § I07. ("An agreement or award arising out of such a
relationship which is entirely between citizens af the United States shall be
deemed not to fall under the Convention. . .).

Supremacy Clause mandates the application of the Convention. In Sg '
the Supreme Court addressed a state law provision that directly Owi¥licted with
the Federal Artitration Act. Southlana Corp., 104 5. Ct. at 8Sd._/inding that
the conflicting state law provision violated the Eupre-acyhﬁgiyaz, the Court
strongly stated "in creating a substantive rule applicagle Mn state &s well as
federal courts, Congress intended to foreclose state leqislplive attempts to
undercut the enforceability of arbitration agreementy.\ M. at 241. (referring
. ta the Arbitration Actl.

Ruling in accordance with the Supreme Courty g Fifth Circuit, citing
Southland Corp., stated \ y

“In enacting § 2 of the federal Act, Congeeds declared a national policy
favoring arbitration and withdrew the gu-é'v of the [#»15] states to require 3
judicial forum far the resolution of claips which the contractling parties agreed
ta resolve by arbitration." . . . THus, the Court held that the Argitration Act
greempted a state law that purportedN\io withdraw the power to enforce
arbitration agreements. . . . LA W Cxse Involving actual conflict between state
and federal regulation, "Cal MQJeing of federal exclusion of state law is
tnescapable . . . when complTaqbe with both . . . is an impossibility". .
Rather, federzl preemption \s,/in such a case, automatic.

Commerce Park at OFU RePeport v. Mardian Comstruction Co., 719 F.ld 334, 3I18-3i0
(Sth Cir. 19841 (cigaldof omitted).

Accardingly, thNSAourt finds that federal arbitration law, not Loutsiana
.' statutory law iNammlicable to this case. To the extent that Loulsiana law
prohibits aq,!fﬁgméhts to arbitrate in the context of insurance agreesents,
federal law Saworing arbitration preempts it.

ACTIONSGNENED AS TO THREE PARTIES NOT PRIVY TO COMTRACT

‘l{%ﬁIL TRANSPORT GHOUP correctly asserts that Defendants INSURANCE SERVICES,
TURNADOAT AND WISWELL are not subject to arbitration oecause they are not
parties to the arpitration agreement between (#1411  THE ASSOCIATION amd OIL
TRANSPORT GROUP. However, DIL TRANSPORT GROUP is incorrect in 1ts argument that
removal pursuant to the Convention was therefare improper.

The United States Supreme Court plainly stated that "under the Arbitration
Act, an arbitration agreement must be enforced notwithstanding the presence of
other persons «&ho are parties to the underlying oilspute but not to the
arbitration agreement."” Moses H. Cone Memorial Hosp., 103 5. Ct. at 73%9. The
Fifth Circuit, enforcing an arbitration clause in a charter party agreement,

gunteﬂ this passage verbtatim in Sedco. Inc. v. Petroleos Mexicanas Mexican Nat'l
il Co., 7&7 F.id 1140, 1148 1Sth Cir. 1985).

In a case upholding a3 district court's order staying 3 portiokniteddtaleqon
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discretion to include in i1ts stay order claims Of litigants not party to the
contract containing the arbitration clause. Sam Reisfeld & Son Import Co. v.
S.A. Eteco, 530 F.2d &79,; &81 (5th Cir. 1¥78). (see also Seafort Shipplng Corp.,
1988 U.S5. Dist. LEXIS 14294 at =15 - holding that the oistrict court [+17]

has discretion to stay the litigation of claims that are not within the scope of
the arbitration agreemant. Note that the issue adoressed hers was Elifhi’ nac
parties, that did not fall under the arbitration agreement.) \ /

Therefore, this court finds that resmoval was proper, and E:&ffi}és its
discretion to stay the action as to INSURANCE SERVICES, TURNABOAT JAMD WISWELL ,
pending the result of arbitration. )

ND PRIMA FACIE CASE OF ERROR OR DURESS IN THE INDUCEMENY

. The DIL TRANSPORT GROUP alleges that the underlywfin cBntract in this dispute
Wa:z procured through error, therefare pursuant tUHQEHIT Lode art. 1949 the
contract should be rescinded, The error complaipedN\gT involves THE ASSOCIATION's
alleged representation that the supplemental A=, uwould not exceed thirty
percent of the imitial calls. nig

————————————————— FROORE® = =omom o ooa e e

n18 QIL TRANSPORT GROUP's Memorangfm N Opposition to THE ASSOCIATION's
Motion to Compel Arbitration, at ppL

- === e === === - - £ JEN Footnotes- = = = = = = = = = = = = = = = =

Civil Code art. 1949 prgkides that "error vitistes consent only when it
CONCErNS d Cause HltﬁﬂULﬁﬂﬁltﬁ the obligation CL[=13] Would not hKave been
jncurred and that :ausi N@sSknown or should have been known to the other party.*
The OIL TRANSPORT GRAUR Sscserts that THE ASSOCIATION is presumed to know that it
would not have enrgiledNnor continued 1ts membership in THE ASSOCIATION hag 1t
known that supplemgfizl future calls would exceed this thirty percent. The QIL

@ TRANSPORT GROUP grewides na evidence nor affidavit tastimony supparting this
allegation. TRe cdurt is unpersuaded by this argument, and fings that article
194% is ingpAdeyable here.

Furthe\™N\the affidavit of Robin Durant n19 suggests an argument that the
contrgd W null due to error or duress in the inducement. The affidavit states
tha:h'ﬁiant. who apparently negotiated the iASUranceé coverage, Was unaware that
"Hule of THE ASSOCIATION existed, tncluding Che rule compelling arbitration.
According to Durant, he learned of these rules only after & major collision
Invalving a large claim, and was therefore at 2 disadvantage o obtaim favorable
coverage elsewhere.

nl? The affidavit of Robin Durant is attached as exhibit A to OIL TRANSPORT
EROUP's Opposition to THE ASSOCIATION's Motion to Compel Arbitration.

The court fFinds that this affidavit is insufficient L0 S8t uDUnitddStafasie
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the QIL TRAMSPORT GROUP attempted to contest the arbitration clause, ar has even
in the five years prior to this litigation n20 expressed uzspleaﬁure over its
fnelusion in the Rules,

n20 In his affidavit, attached as exhibit A to OIL TRANSPORT GROUALs
Opposition to THE ASSOCIATION's Motion to Compel Arbitration, RaBg™Surant

states that he negotiated coverage in 198&. OIL TRANSPORT E-H:EH..IF l‘l!’i" filed suit
in this matter on September 215, 1991.

————————————————— ENd FIOtRBEmE-: = = m e
Finally, the QIL TRANSPORT GROUP argues that this cFY should allow 2 jury
. to resolve factual issues concerning the alleged Nj.m*nv of the underlying

contract, the arbitration provistons, and the chaged\of law provisions befare
submitting the matter to arbitration. nll1 They/asdwe potential cue grocess
viglations, based on thelr assumption :hal: unie€ Fricish Law, "these [ssues will
not be considered by the arbitrators.' n22 NAN0OT  However, the Affidavit of
latn Milligan, &.C. submitted on this pnnnt.sunnest& that the law s far from
clear, as the 0IL TRANSPORT GROUP suggessd\ Milligan states

In my opinion, under English law, R@le 87 is wide enough to include 3 dispute as
to whether the contract of Lnﬁurgrlaué had been, or could be, avoided for
non—-disclosure or misrepresentaidor whether damages were recoverable either
unger section 2(2) of the MisAg@eefentation Act 1947 in liew of rescission for
misrepresentation or for nedligent miz-statement . . . However, the gquestion
remains whether an arbltratyr Appointed under Rule &2 would have puaer to
determine finally whethges{he contract of insurance had been, ar could be,

avolded. In my opintomNge probably would have that power, but the answer is far
from clear.

The court is uﬁinﬁf’WtEﬂ that an arbltrator would O unable 0 resolve issues

- involving the, aNened invalidity of the contract. Additionally, the court finds
that the OIL YRAWSPORT GROUP has not stated a prima facie case of error or
duress in &0 “nducement.

e Tl W ottt e s ol e Fopinptps= == = n e o s =n s o ss - - -

kj%r'ﬁIL TRANSPORT GROUP's Mewmorandum in Dpposition to THE ASSOCIATION's
Mot to Compel Arbitration, at p.27. [=21]

n22 14. at 30.

COMPULSORY COUNTER CLAIM ARGUMENT REJECTED

While the claims urged Dy THE ASSOCIATION inm this case may have been raised
g5 counter claims in the state court suit filed by the OIL TRANSPORT GROUP, the
court finds that THE ASSOCIATION's faijlure to do so ts not fatal to their
pleadings. The state COUPt sulf was properly removed and consolidated with this
5u1: filed by THE ASSOCIATION, ano the failure of THE A:EGEIArIJH to plead their

aims in the state court suit is of no significance. United States

LEXIS NEXIS LEXIS NEXIS
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CHOICE OF FORUM AMD LAM PROVISIONS ENFORCED

The OIL TRANSPORT BROUP argues that "even 1f allowed, arbitration could be

grdered only in the Eastern District of Loutsiana.® nll However, rule &1 of the
rules of THE ASEOCIATION pravides

any difference or dispute . . . between 2 member or former member . \ ./Jarising
out of any contract between the Member or former Member and the A€sgciation . .
- Shall be referred to the Arbitration in London of a sole legal~&rpitratar.

and if unavailable any other practlstﬂg [=721 Gueen's gp el and 3
submission to arbitration {n 3all the procesdings thersin sANIT® be subject to the
provisions of the Arbitration Act 1950 and any Statutorf mydification or
re-enactsent thereof.

{emphasis adced). Further, rule 1.4 of the rules gfN\JHE ASSOCIATION pravides
‘thesg Rules and =1l contracts . . . shall be gavexned by English law." Clzarly,
the parties agreec that all disputes arising ¢hgf thelr contractual relationsnip
would be submitted to arbitration im London.gng NOverned by English law.

n23 DIL TRANSPORT GROUP's SupplemshCad” Henurandun in Support of its Motion to
Dismiss for Lack of Jurlsdict ton, gA\p/?.

In Sedco, Inc., the FiftQ Chrcult explained

The Convention was negofjaled pursuant to the Constitution's Treaty pamer.
Enngress then adopteq lﬂﬁhllna legislation to make the Convention the highest
12w of the lanrd. ./, {nnqrﬂ55 implementing legislation for the Convention ts
founa as part of tﬁt )Tﬂltrﬁt on Act. - - . passed lﬂﬂﬂ 200 to overcome American
.' courts . . . huﬁ'fht-.r ta the arbitration (e2J] of disputes. . . . in

suhstance, thd Cowvention replicates the Federal Arbitration Act. . . . but . .

its reach \'s\troader. . . . Both provide that the district court "shall make
an order, &\r&ttlnu the parties to proceed to arbltration® whenr the site for
arn1tra;lﬂs 15 Wwithin the district. But § I05 of the snabling legislatiom for
the Lcnyﬂntlnn alsp autharizes district courts to order parties 1o procesd WLDh
2 Gqﬁvent1ﬂn aroitration even outside the United States.

Sedco, Inc., 767 F.Id at 1145-446. (emphasis added).

In 8 Texas district court decision, plaintiff Triton, party to a3 contract
containing a choice of English law and an arbitrstion provision, refused to
submit to arpitration. Triton Lines, Inc. ¥. Steamship Mut. Underwriting Assoc.,
07 F. Supp.177, 278 (S5.D. Tex. 178%). Triton argued that it was not bound to
the rules because sose of the corporation's officers were unaware of the
disputed provisions. [d. The court stayed the action and ruled that the parties
aust submit to arbitration. Id.

Likewise, this court finds that the OIL TRANSPORT BROUP and THE ASSOCIATION
are boung by the rules of THE ASSOCIATION, imcluding the cholice of [+=24]
fnrun ann law provisions. In ordering LHE narfles to submit o aypite States the
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provisiaons.
ENJOINING LONDON SUIT INAPPROPRIATE

In 1light of the court's decision to submit this matter to arbltration
pursuant to the rules of THE ASSOCIATION, it would be inappropriate Co/mestrain
THE ASSOCIATION from prosecuting its action pending im the High Cpf®t™e¥ Justice
in Longon.

CONCLUSION

IT IS ORDERED that the QIL TRANSPORT GROUP and THE ASSOCNGTION must submit to
arbitration pursuant to the rules of THE ASSOCIATION. JX IS FURTHER ORDERED that
. this action is stayed as to INSURANCE SERVICES, TURHEON] and WISUELL pending
Ehe resolution of arbitration. accordingly;

The following Motliom 15 GRANTED:

J. Motion of THE ASSOCIATION for Qrder Compgliyng Arpitration Pursuant to the
Convention on the Recognitlon and Enforcewesd of Foreign Arbltral Awards

The following Motions are DENIED:
1. Motion of QIL TRANSPORT GROUP.tn PeRand;
1. Motion of OIL TRANSPORT GRAOMF ™o Yacate Order of Consolidationg

. Motion of OIL TRANSPCATY BROOP to Dismiss for Lack of Jurisdiction €

Action No. P1=3845; [a/5\ and

ivil

5. Motion of QIL TRANSQQRT GROUP to Enjoin THE ASSOCIATION from Prosecution of
the English Sult.

. - Ok ® &

United States
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