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reveErw process.  As oo separate mabler,
there i85 no proof in the repord whether
plamtiff was a sentenced inmate or a pre-
trial detninee, nor is there any submissions
afi either side whether, i he was a pre-tral
detaines, & different rule other than articu-
lated n Washingion v Harper shoubd ap-
ply. Finally, Chief Moehrle's affidavit con-
cedes personal knowledge of many of the
circumstances of plaintiffs dsciplinary his-
tory and treatment thus raising & fair Esoe
of material fact on the supervisory i
mauwe in the event plaintiff may prove
his due process rights were violated,
Accordingly, the motion for
judgment and the cross )
mary judgment are

L

v& of service of this order. This is also
v Report and Hecommendation that plain-

tiff'a moton for summary judgment and
defendant’'s cross motion for summary

jodgment ench be denbed.

The parties shoukd be on notice that,
pursuant to 28 US.C § 636LKINC) and
Local Rule #Nai3), any objections to this
Report and Recommendation must be filed
with the Clerk of the Court within ten (10
days of receipt thereof. Failore to ffe
nhjections within the specified time waives
the right to appeal a District Court Order
adopting this Report and Recommendation.
28 US.C. § 636(bK1; FedR.Civ.P. T2, 6a)
and Bel: Thomas & Arm, 474 US, 140, 106
8.Cc 486, B8 L.Ed2d 435 (1985); Small v
Secretary of Health and Human Sermices,

4. Althaisgh the Secand Cirsiit ha lofi apen 1he
issue whether a pro ¢ complain sffirmed wn-
der penalry of perpury, 18 U S.C. § 1748, suffices
as an affidasst within the meaning of Rule 54,
rafham v Lewomekr, B4 F2d ai J4)=dd. the
complaal n that case was “devoid of specilic
faces” 1thus regquarang & remand for wppicments-

Hi2 Fad 15 (2d Gir 1989); Wesalek v Ca-
nadair Lomited, B3R F.2d 55 (2d Cir.1968).

Rochester, New York
Dated: September (L& i

No. BB Civ. TI57T (MPL.

United States Distriet Couwrt,
5D New York

Jan. 3, 1991

Action was brought to confirm award
msued by tribunal of the Court of Arbitra-
tieh of the [nternatonal Chamber af Com-
merce, The District Court, Mikton Pollack,
Sepior District Judge, held that: (1) court
had jurisdiction; (Z) defendant’s fear of
extradition if he appeared in England to
attend the arbitration proceedings did not
constitute an inability to attend; and ) it
was too late to argue that defendant was
neither o party nor the alter ego of & party.

Judgment for plaintiff.

1. Federnl Courts &=]38

Court had junsdiction over petition to
confiren and enforee arbitration award &=
sued by a tribunal of the Court of Arbitrs-
tion of the International Chamber of Com-
merce. % US.CA §§ 203, 207: Convention
on the Recognition and Enforcement of

iioe of the record. In thes case. the Amended
Complaing aliepss specific facts and, wiath pecu-

lear procedural posture of the choss molions for
jadgmen, [ find it sufficiem to defea

SATETRATY
Rale 56 relicl. fnimes v Kermer, 404 LS 519,
92 5Cr. 594, 30 LEd.2d 652 (197TIL
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Forelgn Arbitral Awards, Art I, subd. 1, 9
US.CA. § 201 note.

L. Arbitrution &=12.8

Individual's decizion not to stiend arbi-
tration proceeding in England becnuse he
was afruid of being taken into custody for
extradition to face crimimal charges in the
Urdhdﬁmmmumlﬁq-umd
the proceedings 5o as W precinde confirma-
tion of the award, e

1. Arbitration @=75

him to wrbitrate, and be could not
walt until action W enforee arbitraGon
award to roise that claim.

6. Interest E&=30(% 20)

Party seeking enforcement of arbitra-
tion award was entitled to interest on the
amount owed o it which seeroed between
the issuance of the arbitration award and
the date of entry of judgment in setion ta
enforee,

Jones, Day, Reavis & Pogue (Fredrick E.
Sherman, of counsel), New York City, for
petitioner,

Sidley & Austin (Steven M. Bierman, of
counsell, New York City, for respondent.

781 FEDERAL SUPPLEMENT

ORDER AND DECISION

MILTON POLLACK, Senjor District
dudge,

Jaint
{*“Triad
Agree-
ment, by which NDC and Triad Holding
u&p:ﬁuﬁdhﬂrﬂfﬂ‘hﬁdﬁﬂ'-
stock. Thﬁmuupmrﬂ.dﬂntup-
winding up of Triad Asin, NDC and Trisd
Holding would each receive a pro rata
Ihmufﬂhlﬂhlfhrmnflﬂ
the lahilities. On November 22 1584,
NDC and Triad Holding entered into a fur-
d'm-lummdunulmtmrﬂq
for arbitration if any disputes betwesn the
partes arose.

On March 17, 1986, NDC and Triad Hold-
mg agreed to dissolve Triad Asia. NDC
directed Trind Asia's bank to transfer the
entire proceeds of Triad Asin's aceount to
Trisd Holding's ascount ‘Triad
was then supposed to transfer NDC's one-
half share to the account of Philippine As-
soctited Smelting & Refining Corp.. anoth-
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Dated: New York, Mew York
September 23, 1987

er NDC company. Trisd Holding never
transfered the funds.

In August 1986, NDC requested that
Triad Holding and Khashoggi submit to
arhitration of NDC's claim for onehalf of
Trind Asia's §7 million, relying on the arbi-
trabion clnuse in the Memosandam of
Agreement between NDC and Trind Hold-
ing. As preseribed in the Memorandum of
Understanding, the arbitration would take
place before a panel in London, England
under the auspices of the International
Chamber of Commerce,

In Oetober 1988, NDIC filed a
in this Court, seeking to compel Khashe
to wrbitrate. A defsult judgment wasy
tered on October 15, 1987, on o et
23, 1987 decisson. directing Khadhd
ﬂrhlﬂihhln‘lpuuwuhﬂ

@ amount of §80.00 for its eosts and dis-
% bursements in this action.

L. Principal damages in the amount of

2 Intersst an the

ind Holding converted NDC's 50
partion of the distmbution of Trad
m's assets. and that Khashogpgi was

Jointly and severnlly linhle with Triad Hold-

ing because he was Triad Holding's alter
ego. Khashogg did not appear at or par-
tieipate in the arbitration.

On April 12, 1989, the Arbitral Tribunal
of the ICC rendered an Award in favor of
NDC and aguinat Khashoggi In the
Award, the Arbitral Tribunal beld, first
that the dispute was one to which the par-
ties had intended the arbitration clause of
the Memorandum of Agreement to apply,
Mn:nuﬂ.ﬂﬂl[huhmﬂﬂulm
ego of Triad Hobding Co. and therefore
could be considered a party o the Memo-
randum of Agreement

The Tribunal found Triad Holding and
Ehashoggi to be jeintly and severally linble
to NDC for the following sums:

3,450,000 00

primcipal
the Award from Mareh 31, 1986 (o

April 12, 1988

3.  Costs aof the arbitration

TOTAL:

Award Sentence, Natiomal Development
Ca. v. Trind Holding Corp. and Adnan M
Mngp:. Case No. 5T81/RP/BGD, at p.

Ilfh.uhuum moved to vacate this Court's
judgment of October 15, 188T,
arbitration, on the ground of invalid service
of process. On June 1, 1990, after an

§_787 G44.99
§ 208585 47
B4,441,180.47

evidentiary hearing, the Court denied the
motion in respect to the original summons
and complaint served in the case. Nadion-
al Development Co. v. Triad Holding
Corp., Adnan M. Khashoggi, ef al, 131
FRD. 408 (SD.NY.1930). The Court of
Appeals for the Second Cireuit affirmed on

United States
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Aprl 15, 1981, stating, after o discussion of
the msue of service, that
Since service wis properly effected on
Khashoggi, his motion pursaant to Rule
GbH4) to vacate the default judgment
entered on the original complaint for
want of personal jursdiction was proper-
ly denied. Accordingly, we affirm.
Nattonal Development Co. v. Triad Hold-
ing Corp., Adnan Khoshogg, of al, 530
F.2d 250 258 (2d Cir. 1991k On November
18, 1991, the Supreme Court of the United
States denied Khashoggi's petition for cer-
fiorari without comment. — UE —,
112 8.Cx. 440, 116 L.Ed.2d 459 (1991L

Analysis
[1] This summary fudgment

§ 207 (West Sapp 1981),
tion on the Recognition
of Foreign Arbitral
June 10, 1958, 21 10

430 UN.TS. 38, a note folkw.
ing 9 USC. West Sopp.1991).
SEEMu 207 itention Act prnniu

three years after an arbitral
falling under the Convention is

apply to any coort having jurisdietion

B
P%uymmhﬂbﬂ.mr

under this chapter for an order confirm-
ing the award as against any other party
to the arbitration. The court shall con-
firm the award unless it finds one of the
grounds for refusal or deferral of recog-
nition or enforcement of the award speci-
fied in the sasd Conventson.
5 USCA § 307 (West Supp.1801). The
Court has jurisdiction over NDC's petition
w eonfirm and enforce the Awnrd of the
ICC, based on mection 204 of the Arbitrs-
tion Act, which provides that *'An metion
or procesding falling under the Conventon
shall be deemed o arise under the lnws and
treaties of the United States. The dstrict
courts of the United States ... shall have
original jurisdiction over such an action or
proceeding, regardless of the amount in

781 FEDERAL SUPPLEMENT

controversy. § USCA § 203 (West

Supp.1991)

The Award clearly falls under the Con-
vention. Article (1) of the Convention pro-

[£ 3] None of the grounds specified in
the Convention for refusal or recognition of
the Award has been established by Khash-
oggl, whose objections to motice, to his ina-
bility to attend the arbitration proceeding,
and to the suthority of the Arbitral Tribu-
nal to resobve the Bsues in dispute are
diversipnary and frivolous. In regard to
notice, in affirming thisn Courts demial of
Khashoggi's motion o vacate the judgment
eompelling him to submit to arbitrstion, the
Second Circuit observed that notice of the
commencement of the arbitration was giv-
en to Khashoggl. MNatiomal Developmenit
Company v Triad Holding Corp, 330
Fi2d at 255 Khashoggi's decsion not to
attened the arbitration procesding in Eng-
band because he was afraxd of being taken
into custady for extradition to face eriminal
charges in the United States does not con-
stitute an frability w attend the procesd-
ings. Finally, the Arbitral Tribanal's de
termination that the agreement to arbitrate
dpplied to the parties' dispute s to the
proper distribution of the asseta of Trad
Asia following its disselution was welk
founded. The general language of the ar
bitration provision states that it covers
matters “arising out of or relating to™ the
Memorandum of Agreement which i
cludes discussion of the 50-50 nature of the
parties’ joint venture,

United States
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[4] Also to no aveil & Khashoggi's
elaim that the Award should not be con-
firmed because Khashoggi was not & party
ty the Memorandum of Agresment wnd
therefore never agreed to submit w arbi-
tration.  An individual or entity can be a
party to an arbitration agreement by virtue
of ita status as alter ego of a signer of the
agreement. See Fimer & International
Bank, 282 F.2d 231, 234-35 (2d Cir.1960)
{bolding that “the judge erred in ruling
that the respondent was not bound by the
arbitration clause merely because it had
not signed the charter” and that “respon
dent's amenability to srbitration could
solved only by determining whether
party that signed] did so as the
dent's alter ego "), Intertras
v. Orienid Vielory Shipping
F.Edi -7 (2d E‘-EEIHI}:.

Corp., 523 F.2d 527 1975), cert.

denied, 423 US 5.0t TBG, 46

LEd.2d 643 (1

[5] The | to argue

that he eompelled to submit
i he was neither & party

ta um af Agresment nor the

of & party, was in NDC's action to

1 to arbitrate. See Hidrocoriu-
Derivados, CA. v Lemos 453

pp. 160, 177 BE.DMN.Y.19T) (holding
that the leading Second Circuit cases on the
subject “require that the alter ego theory,

arbitration under [9 US.C.] § 4, prior to
the arbitration hearings”h The n.lnf
whether Khasfioggi was bound by the

ed any persuasive reasons for opposing the
grant of prejudgment intereat “that would
overcome our presumption in favor of pre-
judgment interest” Watermde Ooean

Nawigation Co, I International
Nawigation, Lid, 150, 154 (2d
Cir.1984). the rate set forth
in 3 USC a) for mopey judg-

ments.
_the Arbitral Award of the
of the Imtermational

Commeroe, rendered on April
ia confirmed, and mierest &

'/%dfwhmnuﬂ.mm

William SLATTERY. District Director off
ihe Immigration & Naturalization Ser-
vice Tor the District of New York, Re-

spondent
No. 81 Civ. B39 (CHTL
United States District Court
ED. New York
Mov, 4, 1991,

Unadmitted alien petitionesd for habens
corpus following denial of alien’s second

mmmmhﬂwmm parole request by the Immigration and
tober 15, 1987 judgment of this Court or- Naturalization Servior, The District Court,
dering him to submit to arbitration by the Tensey, J., held that (1) two and one-half
ICC on the dispute between him and NDC, year detention was “temporary” pending
and the denial of Khashoggi's motion o exclusion rather thas ndefinite; (2 denial

vacate that judgment for a deficiency n
BETVECE.

[6] NI s also entitled to interest on

the amount owed to it by Khashoggi accru-
ing between the msuance af the Arhitral

Avward and the date of entry of judgment
in this nction. Khashoggi has not present:

of ahen's first parole request was not un-
reasonable in light of repeatad misrepre-
sentations of identity and nationality; and
{4} dental of second parcle request was not
abuse of discretion given that alien was
subject to final order of exclusion.

Dendesd,

United States
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HATIONAL DEVELOPFMENT COMPANY,

Patlisonr,
rigulndi-

ADMAN M. BILASIPOOE,

Ranpoendunt,
......... i
OHADER AND DECISION
AFPEAHANLES)
Ene Flilnufl: Eox Delenduriy:

JUNES, [DAY, REAVTS & FOOUR SIDLEY & AUSTIN

559 Lendnpion Avenus §75 Third Avemse
Mew Yark, NY 10022 Maow York, WY 10022
O Cousdel - O Counael =
Predrick B, Shermas Sieven M. Blerman

Miling Polissl, Sendar Linlied Siutes Dilgialei ﬁu!."

Pollack, Senlon Dissict Judge

Fesitloner Mulbonel Developmeni Comspiny ("MDC) moves for summary
Judpmenl cosdlimdng on seaid ed@padsbuieal of the Coun of Adbitreikon of the
Intennuibeinal Chamber of Comifsctrendered on Apeil 12, 1989, agulmid respondent
Adsan M. Khushoggl (CHbatkapyl®yin the ammuni of B A48 18047, The moilan
alie cequenn it the Colg gramt NDC posa-pward, pre-judgmeni Intevest on the
wwnrd i the sivigeorg were  The Cognl finds that the Award of ihe Coun of
Arbliation, sfd b preceedings [rom which bt looed, Bally ssihfy sl the
iequiteniemil af\be” Convenibon peribinleg 5o conflematlon, snd il Khashoggl's
whjecitg Teddare trivelous snd diverslonary. HINC moblon for temmary fodgmeen
in pragiEdin [ endirsiy,

Encda

In 1'9E} ar 1584, NDIC, 0 corpomaiion wholly gwnsd by (e Oeveimmens af se
Philblplses, snd Telad Holdlsy Compuny ("Trisd Holding®), sbong with ls 1005
pharehsaliler H:I.u'lnul, grlgigd Wi negoilanione far the extabllshment of & paing
venrare Ersding company. On May 16, 1984, MDC, Telad lleolding snd vhe |aln
venture company. Trad Asie, LIk [(“Trisd Adle®), execaled a Sharehoddeni
Agreement, Ty whlch WM aned Tofad Hrlll:lln: each swwhscrBsed fo one-hall of Trisd
Aaln's slock, ‘The Agreemen) provided that wpon winding wp al Trlad Agls, NI
and Triad Hedding would each recelve m peo rpia share of the nseld alier payrsani
of all the lebiEies. Ow November Y2, 1988, HDC and Tiled Holding enlared lnio
u Fariher Memorandum of Agreement providing for acbltraden | sny dlspubes
between the pariles srose.

O Muich 17, 1986, NDC snd Triad Halding sgreed 1o disssive Tilad Asle
HDC dicecied Trind Asls’y bank 1o tranaler the esilrg proceeds of Trind Adla®s
wceosani 1o Teiad Hloldieg's scoount. Triad Holding waa thes pspposed 10 transier
WD ane-hadl ahara pa ihe accoani of Phillgples Asocsisd Smeling & Rellalng
E-urp., enothar HL'H'.‘mmFl.n, Trisd Ilnlllllu,; mever iransfered 1be Bundi

1
U
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Io Adspail 1784, HDC ragueiied that Triad Haldlag ned Khaabejgl wubasdi o
rbiirstlon of NDC clilm fof poe-kall of Trisd Adls's 37 milllan, relylng on ibs
siblinaking cluuin in the Mamonipdem of Agiosmen) Bpwees NDC and Tolad
Hialding. A prasciibad i ibe Mamotamnden of Usdiiaading b arbbuntlon would
ke pluce before o proel In Losodon, I’_n‘hlﬂ neder 1 e muaploes ol ke Imematl peal
Chamber of Comanerce.

ln Ociober 1986, HOC Ned a compliloi ba vhis Cowit, seeklng o compsl
Khaboggl 1o srbsraee. A defasli jodgment wes enlered ca Ooiober 1Y, 1987, ca s
Spptembeer I3, 1987 dechion, divectlng Khashdggl to arbdiate hiy dispuia with MDC
belars ibe Coudl of Adblicaidan ol the Isdermbileail Chimber of Comimerce. Thé
ardet, judgmans asd decres 1o eniered rsady

DRODERED, ADJUNGED AND DECREBD:
fibwi defendini Adnen. Khoih ihall arblivais bl
digpaies whih plelnill s C'm Htl IT5/BGD [ Hatlaosl

Davelogm alulng Corpa

BL) pesling bibore the Coun of Adblination, the
Internnibans] Chambar of Comserce and ihai plulmalif
piall have pedpment sgeleil delendany Adsan M
Ehmbopyl bn tha amouni of FRL0N for I costn mnd
deibursemecti in thln aciion

Daiei: New York, Maw Yok
Sepieanber 1), 15E)

—duhin
[(IEA NS

The arbliraiios was keld In Landos, England I thnllj 1589 bedoge  panel
ol \res wrbitratons chosen in sccordance with he Wgmnrandum of Agresmeat, and
ennducted wnder ibe proceduses of the Iniernailgml CRumber of Commarce, NI
ssperied tha, followlsg the agresrmest by WIE avd Trind Ilolding 1o dissolve Trlad
Asin, Tried 1lalding converied WDC sl I|_.||.|'-|'.til: peanloa ol the dlyufbutions of Tried
Aslan awrens, and that Khabopgl sesjolely s severnily Qakde wiih Tried Holdimg
Bstcmise Be wes Triad Ilulﬂnrl Nier epa.  Ehashoggl & nol sppeat sl o
pasilelpuie in 1be arblisason,

O Agril 12, 198, the Arblenl Tribubal'of T ICC rendered an Awiad s
favor of WOC asd sguloil Khaihoggl, 1aths Awand, the Asblira Tribunad hebd, Orse,
that tha dispuin was oo 1o which ihe proldi bad lutanded ihe arbbirsidon clawse of
ibse Memurandam of Agreemend v dpply, and sscond, el Khnahoggl wea ibe aleer
sj0 of Tuilad llolding Co und jihérefzrs aould be comsidared ® prrty 1o thes
Memorendum of Agreemany

The Tribusad Enind Triad Holding and Khishoggl io be joinily aod severally
Hade 1o HIEC Tarma bollowlng mma:

1. Frizncdpal damagei la the nmoupi of 5144000000
=} [nieeani s ths princpel amaus of
ihe Awurd from March 31, 15986 @

Apell 12, 1985 B_TELAdaEe

1 Couts of the arbliatlon i 1093647

TOTAL HAHLLA0AT

Awnrd Sesiencs, Huloosl Develogment Co, v, Trlad Holdiog Corp. and Sdoan b,
Ehasboggl Case Mo, STH/RP/BOD, s p. 37,
Khuhoggl moved bo vecats thly Court's judgment of Ocober 15, 1587,

compellieg arbdinadon, sn the groand of lnvilld servcs of process. On Juns 1, 1950,
afier in evidenpiury beang ths Courl desled tha motlon lo fedpect io the oflgleal

temmons and complalnl served o the case. Mutloos] Development Co. v Toisd
Hgiding Corp. Adnan M. Ehashoggl i sl 131 FRD: 408 (SDNY. 1990). The
Coart of Appeads lor the Seeond Clreull wfnned on Apel 13, 1000, stuilsg, alat &
discanslon of 1he baae of services, than

Sinea vervos wia properly elfeded on Khaihoggl, hli moton pusuant
i Pl B0 J(4) fo vacnin b difuuld jud wetladnd on ibe oo ploal

campdiind for went of pesodal cilon waa properly denled
Accordlngly, we wffinn,

batlcnsl Development Co. v Telad Holding Carp. Adoss Khathogel e1al, 30 F.2d
233, 258 (2d Cir, 1991). Om Movembar 18, 1991, e Supreme Couwn of the Uniad

. United
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Swnes denled Khashaggly petldon for cambssgi wiihoun eommens. ___ ULES. __, 112
5,01 440 (1991).

Analyy

Thli jummarny jedpmetl mokon b mide puricani io Ruls 56, FR.Civ.P,
sectan 307 of ihe Asbdrmibon Ace, § UWSCA § 207 (Wes Supp. 1991), and the
Comvemilan on ths Recogadilon snd Enfercemant of Forelgn Adbdind Awdrds, Hew
York, June 18 1958 31 UAT, 3017, TLAS, £557, 330 ULH.TA 38, reprinted s n
nots fulluwiog 9 U8 CLA. § 201 (Waeis Sspp. J001) Saciban 207 of the Asbluation
At presdded that thls Court maid prant the pedibon io confinm the Award If Lo
suidifigs wll the requiremendy of the Cooventge. Bection 207 sutes that

WJIHulIull“n'll.ﬁlruI.rhl.l.l.l.ll.wlld.l.lllu.l_'l.l.ﬂ-l.-rlh Canvenibon
|a mlﬂgqmnﬁq.ubh.lh-m]lpﬂjulqmn having
Juilidictlon umdes thly chagoer o wn peder conflimdng (e award us
ngilnil koy cibar party oibe asblirailca Tha cown sball confiem ibe
award unleid lb Bods one of the grounds Por iefudal o delarral of

recognitbon er enfocemént of the wward specified In ihe sshd
Cunvendon.

§ULEC.A 0 307 (Went Supp. 1991). Tha Coutt ks Jatiadiction over NDCypatlgfo®
1o conflrm wed enforcs the Award of ihe ICC, bawd un section 203 of tha
Arblration Acy, which provides hat: “An iclion o presding m,l.h wiitler the
Canvention aball be deamad 1o arbe wder 1he lown and oaala of Yhe Unlied
Swmien. The distlel courtn of the Unhed Sisver., abiad) bave selghual Perdicion over
suzsh sn serloa o procesding, regardlen of e noundn sbngeverry.” § US.CA
0 20 (W Supp. 1091)

Thie Award clenrly fably mnder the ConvepilonNAnicls I(1) of ik Conyentlos
providea that ln '

|Mlpﬁymm;¢w and eniorcement of arbitrad awaids mada
fi tha tarrivory of o StAiE itad the Sune whare (b 1ecognilos
wnd salorcemeal uhuhl wwatiln mre deaght, snd adilng out of
dilieremcey betagen '.-ulﬁn. whalher phpslcal o begal

Singe England by & slgnaidty o tha Convenifon, il Awerd sarladizs the hanber
reqalrement, sdapied by (ke Uslied Siases, ihit (bs Siaia |8 which the arbdinatlon

wward |y rendered must be ans thad rtdg_ﬂq.pl:rm canfirmatlos of arbivailon
wwands 4 -

Hone ol the grounda ipesifisd In theSgneenalos for nelfusal ar recoguiiban ol
whe Award hm been :lMMMm whose objectlons 1o nedlee, 1@ hia
insbllity 1o attend (e uiﬂ-nﬁmﬂu and = the awtherity of e Asbitnal
Tribusnael ta resolve the iswerln@iipute sre dvzoicnnry sed fivobout, ln regaid o
natkes, in sfimmingiiCouni's denlal of Khidboggl's movon ko vecsiz ihe jadgmani
compeiling himea.aibmlt b arbliralen, i Spcond Clrodt obierved that police of
ihe comufengeatenl of the wrbisatios was given to Khauboggh  Hudonal
Dextlopuei Compnny v, Tisd loldisg Comp. 930 P24 w 285, Khashaggls
deStslod nes 10 aiiend ihe wibsiraibon procesding in England because be was atiald
of Tatmy inken (wio cuslody for eatradilas 1o face criminal charges In the: Unised
*l-ﬁ; dues ned ponpiliute wn inobdity 10 atend the procesdings. Flnally, the Asbiral
“Tribunals deterudnaibon ihat the sgreement 1o wblbate applied 1o the panies’
dispwic i i ibe proper dluribetion of iba siesi of Tried Asla inliowing |n
dlgscdition wibi well-lousded. Tha gensisl lnpesgs of ibe arbbnailon prosvition
soaten that Il covers mattens "sililng out of er relailng 16" e Memosandum of
Agreemeny, which Includes discuilon of the 30-50 munge of the pasides’ Jolni
WBnlar,

Ao b i ikl b K hasbiesggl's ebaiss 1lint thie Awmrd shasld et be confirnued
becouss Khasbaggl was ot s perty to tbe Memorsndum of Agresrsent snd iherefore
never agreed 1o submdl o arblirsilen. As Isdividual or eniliy cas b 5 party 10 &0
arblarwiion pgreement by viriue of I steius as slier ego &l & olgner ol (e agreemant.

as Flises v Inicinasineal Bank 263 F.2d 290, 204-39 (24 Chr. 1960) (holding that
"t sl exvaid b naling that the respondent was not bousd by the arbiination clause
migrely because 1 had nob slgned ihe charier gnd ilan “respooden(’s amanability i
arbdinatlon coald be sslved only by deletmindng whelbser [iha pirty that ol gred| did
1 w8 iha pespnodeni’s gligr ego’); Inderhess Clymnan Co. v Odent Viciocy Shipplog
Ci 8.4, 661 P2 4 67 (3d Che 1001} |oecrocean Shippiep Co. v, Hatlosal
Shipplog & Tiading Coga, 523 F2d 527, 539 (2d Cir. 1979), gart, desled, 42) US.

]
United Stg
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That tlme for Khashoggd io argue thal he could not be compelled io sbmii i
wrbiiatlon Becuuin Be wad nedibar B paity 19 the Memorkndum of Agresmenl e
the wlier ege of & pasty, wu s MOCY acsion ﬂlq:ﬂ bim §o wihlormiz.  See
Hldksaeatburan v Decivadus. CA. v, Lemoy 433 FSupgp. 160, 17T {(SDMY. 1977)
{boldlng thay tie leading Second Clroubl caded on dhe wbject "requive thal the aliar
g thewry, and apy other theary deiwsminasive of tha ldemily &f partien o an
arpluymilon agreemenl, be 1eiied by wa 5cilon lo congiel arbhiradon ander ¥ 11.5.C]
B4, prdor i ike wrbliesilon héarings®). Tha baus of wheiber Khushoggl wis bownd
by the whiirsidon spresment way repolved by the Doobes 15, 10FT [udpment of this
Ciurl otdering kim 1o wabmis bo srblereelon by the 1CC on 1h-d||.pn|l hetween him
&nd MG, and the denial of Khashoggl's moilas 10 vecwis ibai jusigment lor o
deliciency L dirvice,

HDC b abo emitled 1o Interest on Be amous) owed o 0 by Khashaggl
sccrulng berwesn ihe lusnce of the Arklwsl Award and the dus of emry of
judgmant o thit sciloe. Khashoggl has mo p.uu.n.l:l:i ny pumul.ﬂu ressups T
appuilag ibe grant of pre-judgment ladereit *ihat sould overcame our prefumpelon
In favoe of prefedgmens lnperes®  Wegeilds Ocean Hudpaion Tocloe v
Intematonsl Medpation Lid, T37 F.2d 155, 154 (2 Clr. 1984), Tafeecni b ot ibe
ente sl forth In 28 LLS.C § 1960{e) for momey |edgmenis

Accordingly, the Arbieral Award ol the Coun tﬁf‘fﬁﬁtluuq ol the
lulcsmationsl Chamber of Commupice, rindared om .-'I.pﬂiﬂ]ﬂ‘! Iv condirmed, amd
Inserent by wmanded or iha poril-awind, pr}ddmmlﬁuw."!m judgmesi far

ji&mﬁ‘““‘i

S0 ORDEREIL
Dweez Junuary 21, 1592
Sendor Dristricy Judigs

Hew York, New Yarkd

SIRICE ¢
ipw'uun i

UNFTED STATES DISTIMET BOURT
SOUTHERN DISTRICT'QF NEW YORK

________ s B A = o= o= =)

ie CIVIL 7457 HP)
JUDGMENT

wqT,03)

HAE JOHAL DEVELOFHENY COMPANY, i
Patlt lanar, i

-mijnlnat- i

y ) i
puRA W, RiAEIGSOT,

i
Nespandent . i

Patitioner Wetlomnal Developsank Cospany (HHDCY) having moyved
for sumssry Jjudgnsnt confirming sn sckbltrstion avard lesusd by &
critamnl of tha Court of Acbltratieon of the Internetlensl Chasbar
of Commaree, rondared ein Aprll 13, IV0N, e&gelmal Eespondsnt Rdnan

H. Enashoggl (*Ehashoggl®) in the smount of B4, 04010047,

patitioner having slso reguusted post-award, preajudgmasnt Intersat
an the avard st the stakubory cals, and Che sald scblon having coms
Lafers Lhs Bonecable HILTON POLLACK, Senlor United Statea Distrlob

Judlgm, mrl the Court thareafter on Japuagpy 33, 1993, Baving

randsrsd Lts order snd deolslony granting In Llte sntlirscy

petlelonsr's motlon for susaary judgssnt, and oconflreling the

Arbleral Keard of tha Court of Arbltrastion of ths Intscnatiomsl

Chamber of Cossnree, ramdecred on April 13, 19¥88, &nd swvardlng
titecant for Uhe post-avacd, pesjodgssnt parled, It s, United S
Page 9
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CROERED,; ADJUDIED AND UBOREEDG That pstltlonsar's matlan
for susnsry judgmsnt ba amd Lk im heraby granted In Its sntlrsky,

aisd At im Purkber,

CERBERED; that the Acbliral Avard of ths Courk of
Apbliration of the Intsrmsblcnal Clanbar &f Consagos, randsrsd on

April 13, 1900, ba mpd 1t 1 hereby esonflreed, snd bt is furthes,

UADEREED, that inktsrest La and It Is Bareby sdarded for

tive post-svard, prejudgment pariad, and It ls furbham

CRUOEAED, Chet patltlomer, HWatlomal Deavelopnenk Company;
have Jedgeent s agalnat respondent, Adpan M. Enasheggl, In the
amount af §4,441; 180,47 plus post-awerd;“poajudgnent inkerast at
khm rats of #.55% [rom Aprll 13, 190@/tWwoigh Falwweary 3, 1683, In

thiw amnunt of §§,362,3%9.68 Do m LOtel of &8, 002, 540.03;

. . . »
Ly, ea 470 '.{E\- Wy raar

DATEDE HEM YORE, PEW TOILE e A 1 hrert .o
Fabiguary 1, 1I##d 1 Clark

THIA DOOUEHT WiS ENTREEED
OF Till DOCERT QU Ty
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cOURT DECISIONS

— m—
SR abrspmees o it Bereriees sereseiagt ondd odl The 0 vmilris 6
sl B dletermnenead as lellavis! w0 U e o Msally a I
I-\.r||-|||_-~. sl pvtdy (et eapserimbcasikemt e wormEee e a

J|i..|'||l1|.'
Ve lirs ddeslermmanat sy Tas Psalla puortss Be fe U emsbra

Tl TN k] i S el wall
I st party s alissatesbiedd woath the determamationm v
b the Superimnicndeni et alessaleslied prarts men
e P B e ri i Boe Dhe anllees ity rogpuar o thal 1

iR a0 esind P relermed Lo g Palraleon

In Memverber PSS Sowaool negussted o abetermimat ion
ol 1he LII"F"'H-Il.'.' frosm the: ~upecTInie mudeni. The detemmimate
hind mant: bl ot e diwer party s pavsateon. and neither pony
proceeded o grve podice of arbiindion, Hvsever, when
Adlied browghi sul seching some SEAK IR i clamed
wis owed by Movaooal, Novaeoal moved @ stav the
procecdings wnder section 5301 1ol the Commdreial Ar
pration Act [Y8L wiich provides tor o sty where the
parties huve entered into an arbirtion sgrecment unbess
“sufficient reason” exists nod B0 order a stay, Dnoresponsg,
Allied contended (amone other tBimesy thai: (0 there wis
no arbetratson aereement, amd (ob oven il an agrecmend
gxnisted. there were sufficieni reasoas why the dispuie musi

ML M CosErn

Clause's Opening Language Is Key

Ipstice Criles sand tha Alhed s forst areamsesnn ienaged
the opening Lmpuage of the climse: il dispabes T e
determuned” n the preschibed mummer, The rg-IN\wl e
¢lause. e explaimed, was simply "o machmers Bt
g that agreement. This, a parmy woishimgefo Rrsimiee th
process Bevamd the Tirsa shige ol gl (% | [ | TR
determamtion mes] ursue the matgfby abbstratsom =il o
= fis e |'|urw-||.1_'|.l. wrawbl,  Fe saud

Sekmow ledeme thot SusrfaMead conms have MIESTL RN
o this issae, Justice Gilgd gty ang by cied Elders (OFD
Ll v, ddienm o |'||"-|-4|'|IM AUk A AR N, wihich
mlerpreted an idengheaNe Mise s o bimdime arhitraisn
agresment Hie cqmcided that “an we recmenr v arbeinie
drupuites uncker@gich there s an election i reter o dispane
i grbarataTSg\le Ted the maiter fe= 1= an agfeement o
reler TutiNNssinles 5y arbir e

e\ et rhuat thee clouse s arbiraton mochaners hud mo
bt N tivated wies o 3 s Ticeen redson Lor deg | iming
1 sk, Justee Griles continoed. He said i wis Alled s
aabligeabamn “ 1o set the machimery in mastiom it coled pasl
advance “us own Lalune 1o adbere o the agreement thal
all dasputes shall be determmined m the manner prescrabed
by the chse “us a grownd on which the cour shiwll
dlecine o bobd i o e aoreement

The coun also repected Alled s conmteneson thit the
st s olved el pssuies ool comrraet imterpectaiison Tl
sfmild e diegided I1:. i ||.||l!_'-|.' rather than an arbirraton
“That & uestion o L w ol mrvse o mal ool aEsell resisanin fid
rebse o stav.” Justice Cales ofservied, “hecaise by thesr
arreement the parties commitied boah fact and L b the
devmdon of the artiirmor.” Cannes v Dl v Do
Corpwaraetron, (196350 4 NSWLER 113, The application for
O sEIY Wik !_'r;|nI|._'|.l

&
ITOF SR OF Ssdifls

ARBITRAL AWARD AGAINST KHASHOGGI
IS5 CONFIRMED UNDER N.Y. CONVENTION

Plas |5 Do €omart fowr the Sowthern Desirict ol
Saw Yasrk bs combimmed o 545 mulbion awand asainst
Sk Arabusn b Adoan Khishoger ssaed m
Divmalony bon 1049 by g BOC" Blsrrmantiemuad Coniam anl Acrhinri-
(HCLTE T TS e s AT Lt |I|||'__'-_' STilteam Polluck Towsad
b Frarsdu
diversiomary god Troveslios, 1 s irrossd § ViR RREEE I
E R Techiens e, USIIC SOONY, 59 Cigr™d 7 1 MPI, Lanaary

23, 1y

te s wilpeviems b enlorcement o he award

The hispule stemmigd ||'su'i‘l gh._- hissalgrmon ol Triad
fewta Lok a0 ot venture fomid” by National Develop-
menl Cas, s stite-omangd Fwhidpimes concem., and Triad
Halding Corp,, owigal DN Khishoge, When Triad Asi
dassuslvec, Triad deidhge kept ull the gssets, rather than
trufsterrng SO0 i hall shane

Kiushefedyi Hd nol participate in the arbitration in
Londog, chen Mough the count in New York had entered
4 clpfaniy >|-|-|II!.'|'|'|I."|'-| Iwis %tars carlkier difecting hom 1o
AWl aveordance wih the parmies pgreement. On
A Y2 1R e DOC imbumal issued its oward Mndmg
Tristd Hokding and Khashogs jointly lighle o NDC fior
Wb A LI KILAT. Khushoggi then sought unsuccesstully o
vacate thye TUNT default judement on prounds of invahid
«oTVIcy ol process, ot Ievedopmsenr o, v Friod
flalfing L oorp, SEEVE2A 253, 2 WARIR 1300CA Y jus)

ovordme 1o Judee Pollack ffavide ol e drogngds
spiecibited o ghe | Mew York] Convenbod Gior refasal o
regrinibion ol the Awand hois been established by
By hasbinon. whise ob ot Tov fedice, 1o s |n,|h|i:|:. (5]
iEbemd the arbitratiod proweeding, g fo the outhoesy of
the Artitral Tribanal to fesiolve the resties 1 dlispute ire

whiverspomziry and v esleias

Pl Pl Lk, saiad thieu the assme ol stice boid adr caidy
st sctibed im the Secoisd Circin ‘s P I|.rE|:|'|11||1-_.: 1he
lemal o Bohasheseen s motion e vacite the delauln wde-
nenl HTEDS w2550 Moneoser, “hhashenesn's degisi
il Ner attend Hwe arbstratosn proceeding 1 Ensland
Focaii=e bt was altasl 6l being @ken imo costody G
calrmdetsm W Lice criandal chorees i the L noed Staies
hows Al ghvibsilinle ain denpbrinry foaiend the provecdimes.”

Pl PRl ke ol ol

ks prened ther e could nol be |.1II'I'.||'II|.‘||:;'IJ (Th)
subrmit fo arhitration becase be was not the aler e ol
Tread |E|1||||'||:_'_ the sienatory to The grbarratsn agregmeni
Tailee Posllack sad this argument should have been marsed
carlier, i respomse (o MNasonal Development's action 1o
cimmipe] arbaration In adilinion o cophimmimg the awand,
hadge Polbick awarded NDC post-awand, pre-judgment
irreresd b the rane set Forthyin 25 U'SC 8190 1o lor money
jusdgments.” This v is vl tos the rate on U5, Treasurn
ST B

Frrdhoris B Sherosan o fiwpn b, Bewves & Perguie
Yoew bk, dvepresentedd Nae -.JLJmted.,Sl'.atQS_'.-mm.-._
Sieved M Boremran "ll.J'nPagel.ﬁ-ﬂ.'.of 1¥ew Yord,

vepreserteg Aadoany WK oo

WORLD ARBITRATION AND MEDIATION REPOAT
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SATIONAL DEVELOPMENT Ok v. TRIAD HOLDING CORP 283
Chic ms 33} F 24 233 (Znd Cir. 191

s il i EEb bt pmstel T oo
Frech ™ i Th 1 VACRUOE 4
miESLl wiIth reEyugite 10 wher ialin
wre (o state o elnim and lack of subject
matter finsdiction, we have noted that
o' IFEN A IO CHE qiitad. “the

ik prn e d&sEaing
W r o granl leave W amend i
the dhseretion of the dEtret cowrt. refusa
grant leave muost be based an o vahd
Fround Nemofi 54, =99
s e LR quoting 2A
Woore 8 Fegernd Practaee 7 12,14, gt 12=040
Y pd. 15895 Where the possibility exists
hat the delect ‘uresd and Chere = mw
It to the defendant. feave to amend

ince ahivild normally be granted as

pr af couorse

[8] We are unpersuaded by defendanzs’

ontions (1) that Ofiver never nsked fore
pve mo amend the eon plaint, and (£) LR

imendmant would be futile becpfse,oft

fefense  of qualified i
Thowgh prior to the dismssil Clfrer &d not
reciaely sroealate o desige ta file an
ainl, ils dgmee W

nfersble from copnsel s

1 LA pourt, n Lhe cfinlext Lha
Vmiendmani discu§sian. fhat the 'nomen
ire” probled, feewld he taken care af
Furthier, Oligfed ddsire to amend wns hoed

i surpeisg Qe the defendants, whe fron

fiee ot enflicnted thelr

gition Lo oy
FriLnd fNefve to amend Frnallv n It=
AfonNor reconsderation, Oliver express

R LEsRetd HHLVE LD RMeEE TS COmpRint
A LhIE FPEDECT Simce Oliver's desire o
i chum aFanst the mdividual defon

I TREir pEracnill CApACITIEs Was Cleur,

| ave [ gave to
E B WITENE0 A SXELEN {0 BT |
il A i the gquabfied mmmonsky hordb
may D& thal, as delemdonts conbend, L
A iltrmntely b= gnable to prevail
iuse ol that defenss That possibdlicy
i il ar :..h., i |efveE o
i the ¢ wever, for such
THURITY in nffirmacive defense chat thi

Plehidantz have the burden of rosthg o
#ir anEwer dnd estiblmbhng ot tral or of

i motien for summary judpment. Gomes

Todearn, 446 L=, G50, G40, 100 5,CE 199

fad, 4 lafdad o (LR

CONCLUSION
For the forepoing reasons, we affirm so
much of the paEment a5 dismisses :_ﬁl:

empsInl agninst HESC: we wacile so

muzk I Ehe jucpment &5 dEMISESS I:'|l_'

pmplaint agsinst the individual defendants
ind direet that a faew judgment be entered
stating that the latier dizmessal = withoat
prejudice 10 Che [ling 0§ andimended com
plaint, within such¢easepoble period a8 the
lisvrict court si@NAow, nsserting claims
apnanst the mfgvidgel defendants in theer
personil capacries,

(-;E ;rl- il L=

SATIONAL DEVELOPMENT COMPA-
M1, FlaintiiT=Appelles,

i

TRIAD HOLDING CORPORATION: Ad-
non Khashoggi: Trind Financinl Estnb-
lishment: Trind America Corporation:
Trind Intermational Marketing: Akorp,
Y. Ekorp. N.V.: AK. Holdings, 5.A.
AK. Holdings Lid: Triad Foundation:
Trind Condas: Edgington (4] Company;
Handlingnir Lid.: Uni=Triad Enterpris-
ex; John Doe hhashoggl Entities 15,
Defendants,

Adnan hhashoggl, Defendani=-Appellant.
No, 10163, Doeket S0-T09E,

United States Court of AppEdls.

sievnno Liregal

Lrgued March 18]

Vemded Apml 15 199]

Ioint wenturer filed imtinl petsttion to
ompel arbiteation of dispute arising from
disgolution of joint venture, and supplemen

i to confarm artetribion avward
ent to entry of defaukt judgments




EREET ILEVISERL wWwhe cofbfmaled other
Al venturer, il RitsE Sinta IBLEH
) ir r he SoialherT FIi il _'w.\_...L
‘I.--!'I-_ I-':-I--' ol bk | Ld I !'..I full
defed inarvsianl LA T O ICaLE Seldiall
IdEment entered on it pstiticn, b
gErantied motion (o vacste defaual irensnt

eniered an IELtion. indivin

LprplemEntn ]
izl appealed The Court of
5

Melauphlin, Circuit Jodee, held that New

:
Tork wpartment of
idi Arsbian i was “dwelling hoase or

WILhin meaning of

HSUA [mLecE of e,

leaving copies of

FlElE PEFMITHnE S&rvice by

=HOEmOns A iy HELR] 8

implamt

ir usunl place of abod

. Federal Civil Procedure =20

Perzon ean have two or more “dwel

2 af abod@S=fine

TR o ) AN L
and  SopTRpiaint

W WELR

Cigebrow Hule 4ids

NE NOuses o

1ERSe 0l

1. Federal BiviFrocedure e=§20

Sauth atOIE citEen s MNew  York
spagrmRnRhconsttuted his “dwelling house
o Ww=ual piaee of pbode, il Ltherefon
SEVICE Was propery elfected | BaAvIng
opy of summons and mplamt a1 apart

meEnt, even thoupn he staved ot npsr

Frr only

g 1

f

maney remodeling npart ifs
stvle, and listed i [ ki

ren .'i,|:||'| - fi byl R Bt Lo R[]

iv,Proc. Hule 4idd]), 28 US4

ateven M. Biermar New York City
Mark N ury, Swiley & Austin, New
York City, of coungel), | r delrnennt-angel-
N

254 #0 FEDERAL REPORTER

L ppeELs,

ul, who was Za-

id SERIES

Pogue, New York City { eounsel), for

PRATT and

it .|.:|'.|;| 5

Before KEARSE

MeLAUGHLIN, Cir

MeLAUGHLIN, Cireait Judge
rar more than 8 half-cent ary, the Feder
Rules of Civil Procedure have permitted
SEEVICE Upon &6
UmMmans and complEing st the individual’s

afus| place of abode

ndividusl by leiving a

GWelling houseE o
For a halfvegfacy béfore that, Equity Rule
13 had thesame provision. Wit
mitely .06 billion passenpers annually en-
gaging in meeErnatonal arbne teavel, see
Wiskingof Times, Jan. 1, 1991

Fragthan estimated five mullion people witch
United States, ses

Forbes, Oet. 1

AFFO X

at L] el

:-'.".'\"nlj SHOMEs i th&

R MY
otiern, Steal Thiy Howae,
1o, at 5L, determining o person’s “dwell
abode” 1B no
3

days of

RE AISE or asual ploce of
MEEr 0% easy 4= In thoss early

BatETvEnr

Wa pofder Lhis problem up=m review ol
Lingtesd States
ourt for the Southern District of
York (Milton Pollack

inder Fed R.Civ P

Lipstrnet
}'-.!.-'-'-
thatmef Judpe) ro
bl BER4L to wo-
entered agsing
Adnan Khashopgi
In essence, Khashoggi ar
gues that, although he has mumerous res

in order of the

T IRIRE
ate a default judement

SH ::!.;,r.',-.,! P idnnt

Ehashoggi™

dences waorkd-wide, his “dwelling house or

isual place of abode” & n Saudi Arabi

und, shsent personal delivery, servies of
wr Hule 4dil) = prog
Therefore, he
i purported service ot his
the Lhlympic Tower in Mew

Process [RIrERLnl

ndy at his compound there

1 [l [T (25
dpirtment at
Y ork

L L

viid and conferred no jurisdie-

ton. We disagres and affirm the order of

tne o

ELPNEL Sours

SACKGROUND
Plainciff-appe|lee

Lompany ("NDC™) is

Development
L corporabion whally
owned by the Republic of the Philippines
The dizpute between NDC and Khashoggi
o Trimd Asia,
Jint venture formed
NDC apd Trind Halding LOrpOraton

National

irmse [rom the dissslulon

Lid, {*Trad Asia™) &
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sigid Holdmg ), & company contralled by

& i S UL ctums that Rhashogm

srted approximately 235 million of

ail Asin's mesets that should have beer

ribul v MDOC when tha | LU
aolyved

dogust 25, 1986, pursunnt to an arb

lnuse m o Memorandum of Agres

i and Trmd Holding

st for Arbitration to

Laimmeres

| T

vith a Natiee of Commencement af

shritrition, By Prstersd oF certified ol

il of Lo .I-_-"--'ul'!.|| LE. |OEiaaimneE H"l.p ifn
The Memorandiam of Agresment
ute or differencs

ditd TALE any i

twepf] the partss concerning the jont

e b I = Iv seitled under the P..|:| =t
snoibiption and  Arhitration of the
s ware received

anch of the defendants Bl ding
The [CC subsequently went

1iest for Arbitratifndh e

jants on two ocensbons and\rowhied

rn mail reseipts from edel Befendunt

g Rhashogpt, (ofChmsl) mailmgs

er Rhnshopp ngt ol Sf the other

ndnnts  reapongesd SOC then rom

¢d this arton Seeking 0 comps
Fifl Lo, AFDLERTE

th” Rerwgee of the sommons and

11 Y Elazhogpri on December I

»fi fhat Yovrms the bass of this appeal

pha gy, N[O handed & copy of the
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