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opposing party receive “fair potice of what
the plaintffs claim is and the grounds
wpon ek of remis” Il at 47, TE 5.0 at
102-08 (emphasis added).

While the Federal Rules do not require
detailed pleading, it is wellestablished that
B “hare bones statsment” af thes Legﬂ IETE,
without any supporting facts warrants dis-
msal Eg Heeri Disense Research
Found. . General Motors Corp., 463 F.2d
68, 100 (197Z); see ol Osirer o Arom-
weld, 567 F.2d 551, 553 (2d Cir.197T) (dis
missing complaint containing “unsnpported
allegations, which fail to specify m detal
the factual basis necessary to enahile nppel-
lees inteflipently to prepare their defenas'");
Bush v Mamella 5 FRI. TL T4
EDNY19TH (in determming legal suffi-
ceacy of “claim " the term has besn de
finedl 28 ™ “the agpregute of operaove facts
which give rme to right enforceable n the
ponrts” " [citation omittedly Dieilrond
Tire & Prod Co r Armatrong Bubber
Co, 429 F.Sopp. 470, 473 (W.DN.Y.20TT)
(complaint "“must contan sufficent factual
allegations from which every matenal point
NecESRRry ©0 Sustaln recovery can be
drawn™).

Here, the sscond amended eomplaint sug-
ports its allegaton that Washingran N
tional & & fidocary =8 defined nERISA
simply by meorporatng tefmsHirectly
from the statute Sa\/M, UUSC
§ 100HZINaNEl (defiming. fSSoefary under
ERISA; Complunt, TI™, 12 Bevond
these conclusory SEalsments. oot & Simgle
fuet = alleged 't \provide the basis for
applying the g@tyte’s tarms o Washington
Natonal specifically. Similariy, no facts
are alifged to provide grounds for the
ciamm that ‘Washington Natenal kmowingly
pardcipated in Brown's fidocmry breaches
Allegations this bare fadl to afford Defen-
dant adequate nobice of the grounds under
lying the cluim agzinst it Ser Raly v
Aze-Houghton Monagement No BT Civ.
2517, 1988 WL 1BESS, at *4 (S.IN.Y. Feb.
24, 18EE I;-l:i.i.l.'mi.l.a.'l.ng efirm of breach of
fidnesary. duty. where phintf! fafed to al-
lege “a smgle fact to support i allega-
ton” that defendant was a Hducmry) -

CONCLUSION

Apcordingiy, the ciaims apainst Washing-
tom Mationa] are dismissed with leave to
amend the somplunt to allege facts suff-
cient o notify Defendant of the groonds
for the ailegatons,

IT Is 50 ORDEREL:.

In the Matier of the Arbitration beiween
SEN MAR. INC. Petitioner.

TIGER PETROLEUM CORPORATION,
Hespondent

No. §7 Cie, 8020 (DNE,

Uaiged Smtes [histrict Court,
B0 New York

Det. 11, 1881

Seller of crude ofl flled pettion to com-
pel arbiration pursuant to United Natons
Convention on Hecogoiton and Enforee
ment of Foreign Aroitral Awards alleging
that buyer repudiated contaet of sale
Buyer mowved to dismess. The District
Court, Edel=tein_ J.. beld that (1) arbiors-
tion term was not enforeeable under Con-
vention nasmuch as it was mot In mgned
writing por found in exchange of letters;
D tansactn Wwas :.u.'h-jn:L to New York
Uniform Commersial Code statute of fraod
provissons: (1) seller'’s telexes satafied
statote of [rauds wmtdng requirements; (4)
contract was unenforcesbls under statute
af fraods doe to buyer's objectons w
terms; and (5} oo oncomscaonable resulc
existed 50 a5 0 reqine enforcement of
contract on promissory estoppel grounds.

Petibon to compel. artiration densed:
motion b GEm=ss m'mzl'.rﬂ.

Unite
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l. Treaties &=

Arhitration provision n contract was
imvalid under United Mations Convention
on Recognition and Esnforcement of Far-
sign Arbitral Awards, where arbitration
tarm appeared only in telex that party to
be charged did not sign and to which party
objected. 5 USCA. 5§ 1 et seq., 4, 202
206, 208.

% Frauds, Statute of =2

Transacton regarding sabe of cargo of
crude ofl mvolved sale of poods for §500 or
more and was governed by New York Com-
mercial Code statoie of fraud provesions
N.Y McKimney's Uniform LCommercial Code
§ 2-201

I Frauds. Statute of ®=]1131)

Telexes sent by seller of erude ofl alf-
isfied New York Uniform CommercalCode
statute of fraud provisions, waere telexes
contained price, guantity aud® delivery
terma. M. Y. MeEinney's-TTniform Commer-
cial Code §§ 2-201, 2-20169). .

4. Fruuds, Statute of #=1I7 i

Tebexes @ept-by proposed buoyer of
crude ofl #Fewe objections for porposes of
New York Commercial Code, and thus, con-
tract.for sale of ol was unenforceable un-
der stmtite of frands provision of Code
B MeEKinney's Uniform Commersial Cods
§ 20002,

5. Frapds, Statuts of =144
= "Propased buyer of crude oil acted ex-
peditioualy under cireumstapces by indbcat-
ing s refuosal to be contraciually bound
within two days of receving seller's telex
sugpesting that contract had bewn estab-
[Eshed, and thas, boyer sucossded B svodd-
10F uneonsoonnbly resoll &0 a8 U preciode
estoppel aganst selier's assertion l:nf E"'.'I.t-
ure 12|-f frands defense. =+
Hexly & Bailbe, New York City (Ray-
mond A: Connell TaRay Lambert - Andrew
V. Buchabaum, of counsel) for petboner,
" Mudge Hose Guthrie Alexander & Fer:
don, Mew Yark ﬁ?;.r I;.I’Luﬂ.n.-y Strauss Bare
Timothy Seheerman, of counss]) for respon.
gent
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OPINION AND ORDER

EDELSTEIN, District Judge:

Pettioner Sen Mar, [se. ("Ses Mar™) ma
New York corporation with its principal
place of busmess in New Tork.  Tiger Pe
troleam Corperation (“Tiger”) & s Nether-
lands Antilies corpofation with = principal
place of businss® 5 London, England
Both Tiger and Sen) Mar are buyers and
sellers of ol Sen Mar has petitionsd this
Court for mn-order compelling Tiger w
procest o, arbitration and for the appeint:
ment af an arbitrator under the Tnited
Natons Convention on the Recognition and
Enforcement of Formipgn Arbitral Awards
ithe “Convention™). See 5 USC § 201 =
seg. Tiger has moved to dismiss the ped-
ton under Federal Rales of Codl Procedure
IAbK1) and 1HBHE. Tiger's motion as-
seriz thac (1) the arbitration clanse =
unenforceable becsuse it is not an “agres
ment in writng™ within the meaning of the
Convention: (2) the underiying contract iz
not enforeeable becsuse [t does not satisfy
the stammte of frauds;: and. (3) the Couwrt
cannot consorne the hngnage of Sen Mar's
Pﬂrpwﬁmmmulm
to mrbitraoe.

]
=

- Hackground 1
Prior to July 17, 1987, Migusl Pugna_ an
independent il hroker, and Carios Gamisoa,
Sen Mar's aothorized selling agent had
severnl| disepssions reganrding the contents
and losatien of 3 Sen Mar pil nke
Popn, abthouph Bat sithormed o contract
on Tiger's behall was sothormed by Tiper
to determme the svailability and Joeation of
oal, which & known in the.ndustry as car
go. Gamixs . contends. that be.and Puga
formed an orald contract while; Puga .con-
tends that e has mever, nn.rwnuH_ I'.-_a:_r.-ru
contract an Tiger's. behalf, udt - E_"__
“Um July-17, Sen H:rum_’rqwm
telexes. that purportedy monfirmed s the
agreement reached i the Gambes-Puga
quantity; prce and time for delivery-terms,
as; well aa = scknowiedgment that Tiger's
bank. Pertoas Hank London, wonid fornish
i letter af eredit . The second telex was

United States
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mare detallsd, contamng the terms of the
first talex as well x5 terma that sddressed
payment, shipping detaills, mepection righta
and losses. The second telex also provided
that “Law: New York State Law, Arbitrs-
ton, if any to be beld @ New York" Be
cause these telees were sent on o Friday
afternoon, Tiger did not examine them antl
Monday, July 20,

On July 21, Pupa informed Gambos that
Tiger had sent the telexes to Paribas and
that Paribas objectec to the pavment term,
which required Tiger's payment before Sen
Mar's defvery of the all As 2o result
Puga and Gambos orally agreed that Tiger
would pay a greater price for the el but
would make payment after deinvery of the
pil Sem Mar then sest 4 third telsx to
Tiger o which it renewed s request for a
letter of eredit

On July 2 Tiger sent Sen Mar 3 twlex
informing Sen Mar that Tiger was having
diffienlty finding & buyer for the cargo. In
addition, the tebex seared that “meantime
we have no possibidity to ssoe any sort of
document, doe that cargo has not been
concloded.” Becaose Gamboa could smot
find & buyer for the cargo, Pugs and Gam-
boa orally agresd w the new payment werm
at the ongmal prece,

Sen Mar then sent Tiger avelex ™ which
it attempted to confirm thé allegped contract
and in which it also told Tigef that it had
withdrawn cargo fro@i~the market m re
lianee on the agriement At the time Sen
Mar sent this felex) the prece of cruoe ol
per harre| had dropped more thas one dol-
lar. By JitwBd, the price of crode il kad
again decliped. Os July 24, Tiger sent Sen
Mar\@ e that stated “with reference o
yourbelex ... we bereby reemphasze thas
no cargo of crude of has been concluded
with Sen Mar [pe Mo coofirmation ar
reconfrmabton exsts &t all betwesn Tiger
Petrolenm Corp M.V, and Sen Mar Ine”™
On July 2, Sen Mar mformed Tiger by
tebex that if Tiger did not receive a letter of
eredit by the next day, Sen Mar would sall
the cargo and hold Tiger Gable for losses

When it failed to recetve the |etter of
eredit on July 30, 5en Mar sold the cargo
on the market af a proce per barrel that

was thirty cents less than the price Tiger
had allegedly agresd to pay. As a result of
incorrmg these damages Sen Mar »
formesd Tiger of ita ntestion to submit it=
cluim to arbitration. Tiger replied that bo
contract exigted between Sen Mar and TH
ger and it therefore refused o submit to
arhitraton. After one more atiempt
elazt 3 reply from Tiger to its arbibrsSon
demand, Sen Mar filed a petition with thig
Lourt to compel artotration and sppointoan
arbitrELoT.

The Court Will Treat Resfiondent’s
Motrom op Ume for Summgry
.-rl.l.-l.'.'gnn.:ﬂ
Federal Rule of Svil’ Procedure 121k
pErETLE & colrt o \comyert 4 mobon to
dismizs under Bule3YbNE) o & mogon for
summary judgment under Huole 58 f the
partes presdgiNand the court conmiders
matters, outzide the pleadings. The Rule
forthér requires that the court give the
parthesas oppartonicy o present all mate
qal péranent to the Rule 55 moton. See
FelB.Civ.F. 12(bl. Bath Sen Mar and T5
ger have submitted afficavits and exhibics
in sopport and opposidon o Tiger's modon
to dismiss. Moreover, the partes’ memo-
randa of law refer extensively to these
matermis. As 2 resull, this Cogrt wndl
eat Tiger's moton a8 one for summary
Judgment under Ruole 58. Ser Fomir ¢
Board of Managers of Continemial Tow-
ery Condorermrum, B48 F2d 24 25 (24
Cir.198E) (court must comvert 13bBNG] mo-
tion to one for summary mdgment whers &
considers affidavits and factual allegatons

coniimed m memoranda of law)

Morraver, the pu.:‘l:ir.l. are nof enttled o
an opportunity to sobmit more materinis,
This Couart has already considersd the affi
davits of Puga, Gamboa and the Presidents
of both Sen Mar and Tiger. [n addicon.
this Court hss examined all relevant tejex-
&3 and the partes” memorands of lnw. The
setond circult has stated that by virtue of
the submission of such materials, the pas-
tes “should reasomably have recognized
the possibility that the motion might be
converted imto ome for summary jodg-
ment” J[n re & & A Books, Ine, TT0 F.2d

United
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288 M5 (2d Cir19B5), eceri demed rub
nom., MM Erxhiimtors, Mnc. v Sterm, 475
.5 1015 106 5Cc 1195 B9 LLE4d2d 310
(1986). The court sdded that a “party can
ot complain of ek of & reasonable oppor-
tunity to present all material relevant to a
moton for summary judgment when both
paroes have fled exhibim, affidavis™ and
memaranda of law concermang the mobon.
Id

“It in well settled that 3 court should
graot 4 moton for snmmary judgment only
if the evidence, viewed o the lght most
favorable to the party opposing the motion,
presents no gennine Ssoe of material
fact™ Coble Scaence Corp v Eochdals
Fillage, Ine. 30 F.2d 147, 151 (3d G,
19%0% ser ['mdled Siotes v [hebold Jfnc
369 US 654 655 B2 S.Ct 993 &l 8
LEdZd 176 (1962]. The Supreme Cotft
has stated that courts determine, whethier
an issoe 5 gepuwne aod matsgal for pue
poses of summary jodgmient by assessing
“whether the evidency presents o sufficent
disagresment Lo reqiiire Submission @ a
wmwfnﬂwrﬁ.mnﬂd@m
party must pfeval\as z matter of law."”
Andersom ¢ Hﬁﬂfy .f..ﬂbb!r. Ime 4TT TS
42 25152\ I S.Ct 2506, I512._91
LEd 28 M2.i1986; see also Celoter Corp.
w «ategil 477 U5 317, 32, 16 S.CL
548, 2550 91 LEA®d 785 (1986) (“eourt
MAY ETaOl SUmmary judgment agmmsi
a party who fails to make a showing suffi-
caent %o establish the existesce of an ebe-
ment essential to that party's case, and on
wikeh that party will besr the burgen of
proof at ol

L The Arbitration Clause [huu Mot

SatEly the Copvention's Woting -
. - Requirement

(1] Section 30 of the Comvention pm-
vides that “an sriioaton agreement ot
ariming out of a legal miaconship whichy
= considered as commersal - falls under the
Copvention” unless the agresment 1 aokeiy
between United States citzzens and has-me
connection to a foreign state. " See & TS0
£ 2= - The Coovention further provides
that any party “aggneved by the alleged
{ailore, ‘negiect, or refosal of asotherrio
arbitrate under a written agresmenc:ior

L o e o
T LR it o)
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arbitration may pettion any United States
Dastret Court” that has sabject matter jur
isdiction ower the dispute Ser 9 [USC
& 4, 208 M1990) In additon, a eourt hav
ing jursdicton under the Convention may
sppoint an arbitawe, See 9 US.C. § 208
{1980). The parties do nbt phgtest that the
purported sgreement betwees Sen Mar and
Tiger falls under séetion 802 of the Conven-
tdon. Tiger coftengs) however, that the
purporied arbitratien clapss does pot satis-
fy the Coovention's writing requirement,
which definez®a writing as “an arbitral
clansé in & contract or an arbitration agres-
mant, sigted by the partes or contuned in
o exshange of letters,” Convention, Art
eVl § 2

Sen Mar does oot, nor can it, allege that
the arbitraton clxswe contumed = its Jaly
17 telex has been “signed by the partes or
contaimed in an exchange of letters.” - In-
stend, Sen Mar asserts that the provision is
valid merely becapse it is n writng.  In
malang such an argument, Sen Mar appar-
ently. relies on cases that have interpreted
the Umted States -Achitration Act (the
"Aet"] to permit eaforcement of an arbitra-
ton clause if it is contained i & signed o
unsigned writing. See, ep., Fisser v In-
termotiono! Sownk, 282 F2d4 791- 233 (34
Cir. 1.960), . -
because while the Ast rEOUIres o Writhen
arbitration agresment, it doss not define &
writng: - As previemly noted, the Cooven-
ton -actoally defives what will satafy i
WTILnE requrement.  An arbitrationr clanse
& enforcenble onkby if &t s found in & siged
WrILng or an exchange.of leterm: - Becanse
the Lonvenuon controls in case of any con-
fliet betwesn the Comvention and the ‘Ast,
this . Court will - enfores. the ” arbitraten
cianse only i it saadsfiss the: Convention's
moTe EIrmmpent regorement c See 9oULSC
§ 208 (1990=-Sedep =. Pefroleos: Merica-
nos Meneon Nof'l (el Co. - T6T F.2d4 1140,
Llahedats CLI'_IEH&L-L aig TAREL 3 deiTovekar

* Ser Mar's arprment- therefore, 5 with-
out ‘merit on 1= face-becatme the arbitra-
torterm appesrs ooly in Sen Mar's July.17
telex. [T ix noC found in ‘5 signed-writog
nar is. ic found e exchanpe of leters

United States
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Tiger's responsive ielexes are not caly de
void of arbitration nguage, they alao disa-
vow the entire contents of Sen Mar's July
17 telewss. Furthermore. Sen Mar's re
lance on cases under the Comvention only
undercuts its argument becanse these des-
sions involwe situatons where the arbitrs-
ton |anguage is found in & signed writing
or an exchange of tebexes They do not
deal with the enforceability under the Con-
vemoon of an arbicaton clause found m
only one telex that the party to be charged
did not sign and to which it objected.  See,
&g, Genesco, Mnc. v T. KEokmucki & Ca,
H15 F.2d B40, B46 (2d Cir.198T7) inrintmtion
cipuse valid under Convenbion becsuss con-
mined in exchange of telexes, some of
which were signed. to which the parties did
not object; Heromun Akfiemgesellschaf?
£ Societa Industrigle Agricoln "Tresse’,
471 FSapp. 1163, 1165-T0 (5.D.N.Y.1975)
jarbirraden classs valid where coninined m
exchange of letters)
[I. The Statote of Fragds Defenss
to Comntraer Enforcement

[2,2] Even assuming that the arhitra-
tion clause is effectre under the Comverc
ton, the claose |5 not enforceable becxfie
the underiying contract = mot enforceable
gnder Mew York's version of the Uniform
Commercial Cods (“TTCC™L Begauss the
Sen Mar-Tiger trasssction, mvolves the
eale of goods for 5500 of mobe, the Mew
York Uniform Commerciad Code's smtuie
of fraud provisions the transac-
ton. Ser N.T.INCCN 2-201 (MeKinney
1964 & Sopp.I9E8\. ‘Therefore, the con-
tract is enfareegble only if evidenced by a
signed witing. The N.Y.U.C.C. provides
that a eeseshant's confirmation of an agree
ment satisiies the statute unless “‘writien
nobies, of objection 1o = contents & Fiven
within tem days after it is recesved
NYU.CC. § 2-201(2) (MeEinney 1964 &
Supp. 1968). Sen Mar contencs that is July
17 telexes, in conjunction with Tiger's July
21 telex, &5 sufficent to satisfy the swmatote
of frapds. Tiger does not dispute, and it 15
apparent to this Court, that the July 17
telexes, il not objected to, sagsfy the st
ute of frauds. For osanee, @ Aper (il
Co v Vanguard (hl & Sermiee Ca, TG0
F.2d 417, 423 (2d Cir,1985), the court found

that Apexs telex, which contained prce.
guantty and delivery terms, saosfied the
MY ULCG statote of frands provisions.
5en Mar's telexes contain these snd add-
tional terms and =0 sadsfy the statote's
wrnbng requremant

(4] Nevertheless, Tiger comtends that
its Jauly 23 and July 24 telexes, far from
confirming an agresment with Sen Mar,
constituted objections to the July 17 telexes
and thus are sufficient to bar enforeemesc
of any agreement under the sttGie af
frauds. The issue, then, & whether Tiger
objected to the July 17 telexesdn i July 23
and July 24 telexes. This Gourt\finds sueh
an objecton,

The July 28 telex _Fr:lril‘irs that “writh
references to the [Jaly“17] telexes received
from yourselves, wehereby mform ... vou
that we are Sgli-Soying o see if it & poasr
bie to de¥elop“the purchase of crude oil
from Sen\ Mar as soon a8 we can achieve
decxsion on this matter, We will let yoo
knpw bpportunely. Meantime, we have oo
poasibillity to issue any sort of document
due that cargo hasn not been concluded.”
The July 24 telex provides that “we hereby
reemphasize that no cargo of crode oil has
been concluded with Sen Mar Ine. Mo con-
firmation or reconfirmation exsis at all
between Tiger Petroleum Corp MN.V. and
Sen Mar Ine”

These telexes constitute objections within
the meaning of N Y. T.C.C § 220121 Sen
Macr's own potrbon to this Lourt concedes
that Tiger nformed Ser Mar that po con-
tact had been made In additon, Sen
Mar's July E repiy telex to Tiger, m which
it expressed surprise st Tiger's wew that
the parties had not coneloded any binding
agresment. revenis that Sen Mar under.
stood the July 23 telex s a rejecton of the
contract: as such, it is an objecton under
the statute of [mods. Havmg effectvely
conceded Tiper's rejection of any binding
obligation. Sen Mar cannot now assert the
contradictory argument that Tiger's telex-
ea are not objectons for purpases of
NY.U.CC § 2-20u2).

Furthermore, while Tiger's July 23 telex
refers to its efforts to “develop the pur-
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chase of erude oil™ both this telex and the
July 24 -telex- nnequiveslly object to the
July 17 telexes ‘msofar as they attempt to
create enforeeable agreements.] This case
is “thus distingushed from Perdue Forms
Ine = Motts Imc, -450 FBupp 1
(WD Mees 197H), where the court found
that a telex did not constiute an ohjection
becanse it referred to “the usavailability of
credit terms, [which] sugpesis that such
terms may have been earber agreed upon.”
Taken togeiher, Tiger's July ¥ and 34
telexes do not suggest any soch agres
ment. On the contrary, Tiger's July 34
telex i obwioosly an attempl to clarify s
position refusing to be bound by theuly
17 telexes. By virtne of such objeftions
the contract = anenforceable wunter) the
statuie of fravds provision of New York's
varsion of the UCC. See/Ep, Easi Eur
Domestic 'ntl Sales Corp v Ipland Creek
Coal Sales Co, GT¢ FBupp TOZ TO5
(2D M. Y.1983).

This Court wilhpat enforce an arbitration
elagse associbted with an apreement sueh
as thes afie, that = incapable of emforese
mest. In\Orowm & Gilligan, Wl & Ca,
267 Plypp. TH6, TED (S.D.N.Y.1968), the
court, sizted that “mince [an] arbitration
m\'ﬂ'h:m 15 an mtegral part of |n.r-,] mllered
contract, the isswe as to whether the par
es agreed W that provision requires o
first to determme o a contract exists”
aef glae Amercon Arritnes, ine v Louts-
mille ond Jofermon Coundy A Bd, 289
F.2d El1L, B17 (6th Cir 18880 (I arbitrw
ton = o be compelled, the eomtraet in
which the agresment to suobmit to arbitrs.
LN APPEATE, &8 well a8 the arhtration pro
visions themselves, must be valid and en-
foreeable in sccordance with ordinary con
tract princepléd under applieanbie State and
Feders! law.") Poliur Marme Ageacies
Ine, v Lowis Dregfus Corp, 455 F Sapp.
211, 218 [ED.N.Y.1978) (arbitration clanse
enforceable only f underlving coptract is &
viahle docomentl,

[5] Sen Mar also contends that Tiger
should be estopped from asserting & stal
upte of frauds defense because Sen Mar
sustaiped injury when it ressonably relied
on Tiper's representabon that it would pur

Tt FEDERAL SUPPLEMENT

chase Gen Mar's exrge. This argument &
withoot merit “Tiger correctly points “out
that eowrts will reject o statute of Frauds
ammeﬂ;n‘muwumﬂmm
only when necessary 46 prevent an oncon
scionabile result.  Sae Philo Swith & Co, v
USLife Corp,, 554 P34, 35 (24 Cir.1977).
By indieating its refusal to be contractually
bound within, two days of receiving Sen
Mar's telew, Tiger acted expeditiously us-
der the chyrcumstances and susceeded i
Sem Mar may have incurred losses by not
nelling the cxrgoin 5 declining market, this
does mot estop Tiper from assertng o stat
ute of frands defense. “The soonghy held
public pobey reflected in New York's stat-
ute of frands would be seversly onder
miﬂaéﬂ':ﬂﬂ}':mlﬂh:ﬂtnppqdfm
assertng i every time a court foand that
some unfairness would otherwise result"”
Id

Conclustion

Ben Mar's petition to compel arbitration
and for the appomtment of an arbitrator &
demied. Thger's moten to dismiss the pet-
bon = pranied under 3 Hoke 56 summary
judgment smndard. Becagse this desision
& based oo alternative grounds, that the
arbitrapon clause fails o satefy the Cop-
vénbon's wriing requirement and that the
undertying contract & unenforeeable. this
Cour: has pot addressed whether Sen
Mar's reference to arbirition constibites &
requirernent that the parties sobmit their
disputes to arbitration.

30 ORDEERED

United States
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UNITED ETATES DISTRICT COURT
BCUTHERH DISTRICT OF WEW WORK

Yn Tha WakEar of the Arbltraklon

=hatwasn-

BEM MAR, 1INE.,
Fatltlonas,

=pguinat=
TIGER FETROLEUM CORPORATION,
Raapandant .,

ﬂuﬂiﬂlﬂ_ﬂﬂq
BT clw, 0033 jOaiE)

BT

AFFEARRRCER

HEALY E BAILLIE, Maw Yark,
cennell, L Lambark,
seunasl] Ffor petltlonarci

Wau Yaek (Naymond K
Amdess ¥, Buohsbaus, o

HIIDGE ROSE GUTHRIE ALEMAHGER § FERDGH, Hew York, Hew
York (Aodsey Otcauss, Daxt Timothy Scheotman, aof
eounael] For relposdant.
EDELSTEIM. DRmEEleh Judysy
Patltlonear Sen Har, Imc. |("Ssn Har®) ls & Mew York corperstisn
with Lts prirclpsl place of busimesms Ln Hew Terk, Tiger Petralaum
Carpagstlofn |*Tiger®] le & Metharlscds Antllles corpocet jom-Rith
Bath Wlges and

Ban Har are Doyers and sallars of all, Sen HEE Bas F'll.l‘.’:qui thlm

ite prinoipsl plecs of businsss in Londsn, Ergland.

Coart for an ordsr cospellismg Tiger to procesd o) ;‘j‘i‘[-ltjnq ard
for Ehe wppalnE=msnt of an srbitretor wndar Tha ﬂnit-ﬁ Hatiomm
Conventlon of the Mewspnition and Enforcasan® o Forsign Arbitral
Heg ® U.B.E4 ™AD1 mb. mea. Tiger ham
moved to dississ the pecltion usdersFsdernl Nulas of Sivil

Procedurs 13 (k) (1) snd 13 (b) [8)

Avapds |the "Conventlon™).

Tiger's notlon amearta ehaka (1)
tha apbltracien clasiss ls unenborceanls beceuss it is not an

"ggrasment in writing® withis the mssning of the Conventlom) §3)

(o0 7066

the undeclylrg ocontrect is net enforcesbls beceves It doss pot
sitlefy the statuts af frauds) and (1) tha Court camnat comstrus
tha langasgs of Een Har's purpoptad arbfiration olauss am & sandats
ks AEBIEFALE.

Backareund

Prier te July 1IN, 1987, Higusl Pogs,
broker, snd Carles Gafbos, Fen Har's suthorissd salling sgemt, had
muvaral .llNl‘i.#lll regacding the sontapta and loostlon of = Ban
Wer ol tApkar.
Tigar's Eshall,
s ilablilty and lecatlen of oll, whioh s known in Ehe industcy
Gasbos conbands that Bs and Pags formed an oval coamkBrach

an  Andspandant =il

Puge, although mnobt suthorlessd bo contrask en

was autharissd by Tigar to detsrmlne EBs

LR ERCgs.,
Whiles Pugas contenda that hs hes never, per would he aver, CORLEACE
ah Tigear's baball,

Gm July 17, Ben Her aspt Tiger tve telexes thatl purpertedly
cenflemed the sgcesment resched In the Gasboa-Puge sonversatlons.
The Flret telew comtalned qaontity, prles and tima for dallvepy
terma, u8 wall ss an scknoulsdgesent thak Tigar's bank, Paribas
Bank, Lamdos, wowld fupnleh & lettsr of ceedit, The sscend talas
TTR -3 ] lh,l:l.ﬂul, conbalnlng the verms of tha Cleek valss se wall
ket sddraspsd paymant, inapacclien

an Esrms shlpping datalls,

rights and losses. THE sscond teled alee provided Ehal “lLawi New

Tork Btate Law, Arblteatlom, IF any to ba hald In Hes York.®
Pacaums Thess Lelesesd wars sant on & Fridsy aftermoon, Tiger did

nek sxmamlindé Ehes Untll Mendsy, Judly 30.
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Bn July 31, PFuge ipforssd Gemkbos that Tiger nad ssnt tha
talsusn to Paribas apd Lhat Paplkss objescted ta the paymank term,
which roguired Tiger's paynankt bafors Gen Har's delivery aof tha
ell. As & Fesull, Pugs snd Gesboa orally sgresd that Tiger weald
pey & groater price for the ofl et would make paymant after
dellvery of the oll, Sen Har than sant s thicd tslex to Tiger In
whioh it renswed [te reguest for & letkter of ocredik.

On July 23, Tigsr soent Ban Har & talaw Inforsimg Bam Hae That
Tigsr wvam havimg alffiwalty flndlng & buysr for the cifga. 4.1
mddition, the tealsx steted that "sasntips we have po possiblllEy
to lesus sny ssrt of docussnt,

dus thalt =svge has [ot bBEEs

ponoludsd.® Beossse OkRbes Boald Ret Fled & Bapar faF the CETQE.
Puga and Gembos crally sgeesd Lo tha pev peymsnt term at tha
originel prics.

Ban HEr Lhen sapt Tiger & telex |n whleh 1t sitespisd Lo
confloe the aileged conteact amd Im which Bt almo told Tigep-that
It hed wlthdeewh Sagfge [fem tha sarkst in rellence \B& \ Eha

LQreuEEERt. AT Chs Line Een Mar sant Chis Ealed, The w-ﬂ! &) erude

By, July a4, the
price of orude eil hed sgeln deslined. ©n July 34 Tlger sent San

all per barrsl had dropped more tham ene dollar.

Hir & talsx thabt stated "With refersnce Ldjpour Telex . . .« we
harsy ressphasles Lhat no cepge of u:l.:i.ﬂ‘. &) has bean oonoluded
with San Har fne. e conflrmailon o ;iﬁnl].nat]n eniats st all
Batwesn Tlger Petreleus Corp H.V.Qupd San Har Ima,® On July 18,
Bsn Mer imformsd Tiger Ly telew Bhat LF Tiger did nobt reoelve o

Iettar of oredlt by the nsdt dey, Sem Har would sell the cargoe and

hald Tigar 1lakle for lommes.

Whan LE Efalled to recelve the !thﬂ af arsdlt an July 30, San
Har mold the carge en ths markat sk & prios psr barrsl that vas
thirty oants less Lhan the F!.u‘i.l‘!l’u had allegsdly agresd to pay.
An & result af ||murrlr|-|‘u||..“ damagas, San Har Inforsed Tigsr af
Its tntentlon to wubelB (8 clale te arbltritlon. Tlger veplled
that mo oontrack eulwfedsbatvesn Ban Her and Tlger snd it tharafors
eafused to suhelets srbiktratlon,
u raply Cfré@-wigsr te
patition Hi“l this Court te coapsl srbitrakion snd sppaint an
arbifratar

Afwar ons mors aTtespt o sliolt

lew arbltration desand, Sen Har Clled &

Thm Coart Will Treak Fesvondent®s Makion an.
Gns LR SURBAEY Judiment

Fadarsl RAuls of Clvil Precsdurs 13(b) parmslis & S0UEt Lo
convert & motien to dionise undsr Bule 13(k}[8] Tto & =motlom Cop
miEnary Judgeent under Fuile B8 If the partles predsnt ind the ssurt
oonsiders matters outslds the plesdings. The Huls further regulces
that tha osuet glve the pariiss sm opportunity to pressnt all
matarie]l partinsnt te ths Bula 54 sobtion. Saa Fed. R. Clw. P
13in] . moth Gsn Har snd Tlger have subaltted sffldevita and
avhiblts In suppert snd oppesliion te Tigar's moties vo dismiss.
Harsawsr, ths parties' sssorspda of lew refer axtsnsively to thess
hs & resdlé, thle Court will tesst Tiger's matiom aa
Gem Fonte v, Board L
Hansmers of Continenkel Tewses Condopinlus, e40 F.3d 34, 38 (ad

cir. 1908) [ocourt suast cosvert 12(b)i{8) mollem ©o ona for susmdry

matarinis.

ons [for sameary judgnent undet Rule 56,

Ll
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Jadgrent whers Lt considara affidevits and Ewotusl silegakions
oantalnéd In memoranda of Law) ,

Heesover, the partiss sre nob sntitisd Le sn opportunley to
nmibalt sars Bstarials, This Court has airssdy considered tha
atfidewite of Puge, Gambows and the Fresidents of both Sen Hae and
Tiger. [In sddities, this Court has szsained sll relsvent telszss
and the partles' mesorands af lew. The sscond eircult Res skated

et by wirtus of the subsission of wueoh mssteclals, the partles
fabould reaconsbly Bave recogninsd ths possibilivy theat the sotien

mlght ba cenverted into one for sussery Judgesnt.® Jp ra @ & B
Bigka. Inc.. k. denied sub
oM., H.J.M. Exbibitgrs. Isg. ¥. SRees. 475 .8, 1008 [NONE). Tha

@urs sddsd that & “parcy oanret sonplain of leck of & reascnablas

776 P.2d Jam, 283 (3 cle. 1083),

opportamnlty B8 presant all seterlal relevant Eo & metlon for
sussasy judgsant when Beth partles have flled suhlblte, safridaviEn"™
ard mamorands of lev concsrning the motion. Jd.

“it i» well ssttled thet s court should grant & matlom Ror
sumeary judgssnt only 1€ Ehe avidance, vieved s tha I.J,ﬂi Haat
favarskle te Lhe party epposlng the petlen, presente i gendine
Sabls Solsnce Corp, w. BoghdeisNillsge.

(34 ele, 1998} mun WElEed Staben ¥.
B84, @433 [1§03). _Tha Buprens Court haw

lesun of naterinl fest.®
Ing.. Wi0 TP.3d 347, 131
Blakald, Ins.. Y& 0.8,
stated thet oourts detersine whether afnJwsus in gepuine and
meterlal for porposss of susssty judypaREay sassasing "whather the
svidence pressnts & sufflclont digsgeecient to requirs sudbnisslon

Lo & Jury or vhether It ls so uﬁiﬁg_ﬁl‘l’ that one perty must prevall

i @ mabimr of law.® miu_t._m;nm. 497 U,
343, ¥sL=03 (1wed}r pEE_nlag muw. 4717 LN,
17, 333 [LEEE) (“caurts mdy FrEnt t'lg_lphrﬂ._.:l.'l-lllalll#“- ¢ = +» BgalmEk
& party vha falls to meks @ -W..Qﬁfllalmt ks ssbablish the
aglatance of & slessnt sssemilal fo Lhat pasty's cese, and on
which thakt parkty will besy” bhs Burden of proof at trisl."j.

%W.

Esotion §08. o8 the Cosvenilon provides that "an arbltratlon
pgrasnent OFeeobrlaing ook of & leqal relstlonehlp o « « which la
conaldefed &n ‘comparelsl, falls wpder tha Conventlom® unless Lhe
I"I'ﬁl-ll'!.;' s sclaly betvesn Unlbtsd States oleizsns and has no
cannwablen to & Pocelgn stets. JSga % U.8.0. 128). The Canventlon
f.lqt.;u:r provides that spy party "sggeloved by the sllsged fallurs,
H.-.lllllt. or refussl of snether ko srbltrats undsr & writfben

agraansnt fer srbltratjon may pstitiosm amy Unitsd FEates Dletrict

Court™ ehat hes subjeet patbar jurlsdiotiom over the disputs. Han
P OU.E.0, IF 4, 3SR [1EEE)], In IH.EIH. & court havlng
jurisdictlon undsr tha Convantion may appoint an arbltreice. OE8

¥ U.E.C. The

purperted igresmsnt balwsan Ban Hap and Tlgar fallew urdar mectlen

i 308 [EWEQ) . partiss do pobt oDontest Ehat Eha

123 of ths Convanticn. Tiger conbtends, hovevar; that the purporied
srbitratieon olsuss doss not astisfy the Copventlom®s wriltlng
ragalrenent, Which daflnss & weltipg as *an arbltral olsuss In &
eankricst of & acbiteablon sgyressent, signed by the partlss or
gantalned L &n exchangs of letters.® Corventlon, Artiels IT 8 3.
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San Mar doos mot, nov osn Lk, sllege that the srbliratlen

gleuss contained in lts July 17 talew has besn "slgred by Ehe

partlas or contalnad In em aschangs of lektecs.® Jnotesd, Bam Har

sasarts that the peovisien le valid merely becsuss Lt is in

weiting. In making mach am ArGumsnt, §en Har apperently reliss an
cugns vhat havs Interpreted thes Unltsd States Arbltrakion Aot (Rhe
*act®] to persll snfoccemsnt of am acbilkvatlon wisuss ¢ IL |s
ocontalnad in & slgeed or unelgeed weltlng. Eee. §.d., Flogse ¥.
dntaroaticoal Bank, 380 F.3d 221, #3233 (34 cig. L@e0).
Theas caEsd are nol InstndgElve, however, bacdaidss while the
Aotk regulres & wrltten arbltratlos sgreessnt, 1t doss nat daflne
s writing. As previcusly moted, tha Corventlion sctually definss
whint will satiandy lte writimg reguleensant. An sarblbration olmuse
i snfopceabla only Uf It Qe found In & slgned writisg o &n
snchangs of letEsrs. Aecauss Ehe Convantlos eantrols In osss of
any conflict betwessn ths Conventien snd ths Aet, this Court will
it sakiafiss ER®
Ban ¥ U.E.8. \Faoe
[asen) ¢ nm.mmummumdnm.m&.dﬁi.. el
F.34 1143, B34% [5ih Cle, 1905). -

anforce the erblbreklon oleuss enly B8

Capvartion's moce sbrlngent regqulrasant.

San Hag's apguaant, therafors, s withowt) I-Ek hﬂ ltm Facm
becauss ths srblereticon Lterm sppesrs enly [poahs Hae's July 17
tele., Tt s net found in s slgned wriging ro® la it found In an
sniheigs of lattacai Tlger's raspens e talosse sre not only devold
af arbitration lengusge, khay Elgs Wiehvey the antire conkents of
Farthivesrs,

§sn Har's July 17 taledss. San Har's ralisnce on

caned urndar Lhe Convantion only undsrouge l:\- Ergumant EbBsgauss
thess deslalens Invelvs slbuskions whers CAe-Srblitratlon languags
il found In & slgned eritlng we on eEEhangs of Eslsxes: Thay do
net desl with the snforcesbility weder the conventlon of en
arbltratlon clause found im(enly &ne talex that tha party to be
charged did mot slgn wndy ke which It chjsotsd. [T - .
Gangace. Inc. ¥, T, #sWiachl & Ca., B05 F.3d 840, Bed (34 elr.
LERT) :.:ﬁllfl.tlm"q;;"ﬂ!“'l'l.lll undar Convantlum Fecsuss contsined
in ssabsngs of telswss, sess of which wers slgned, to which the
dla FEe-ebisat) ) Barosus kiktisnossslischeft v, Socleta
Iodustrlils Bprlegle “Trguuat, 471 F. Supp. 1361, 118570 (6.0.H.7.
1879) -Ilthttl‘ll‘.lln oisdes valld whars contalmsd In swohangs ok

Isttarey,

pArLlmn

I, The Stetute of Frauds Defecss Lo Coobeagi Enfoccament
Evan sasusing thet the srkitrstlon alauss is affective undst

becauds Lha

underlying centrast le not spforesabla updsp Mew York's verslon of

tha Convantion, the clauss Is not snforosshls

ke Uplfera Cosparclal Cods ([®UDDR) . Bscause Eha Smi I'I-Il:-'l'l.qlr
transaction lnvelves the sale of geods for §500 or mare, the Hew
Work Uslferm Cosmerclsl Cods's ststute af friud provialons gaoverme
tha trenssctlan.

Gimm M.Y.U.C.C. § 3=30] [HeEinney 1944 & NUR@.

1588] . Tnarsfors, the centract e enforceabls only AF svidamosd

by ® signed writing. Tne W.¥.U.2.Q. provides that & ssrshant's
centirpation of an sgrassent saciefles the suatuts unless “urltten

neties af sbjsctiom to lts comkants s glven withim ten days afbaw
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it la reoslved,®
1%88) .
Wity Tigag's July 13 Eslex,

H.W.U.C.0. | 3=381(3] ([HeRlnnay 1944 & Bupp.
g Har conptsnds that lte July 17 telswss; In cenjunatlen
in suEflolent ta satlsfy LhE ELELULE
af Frevds. Tiger doss pot dlsputs, sed e is sppacent ta this
Court, that tha July 17 telexes, If not cbhjscted to, sstisfy the

For Lnetanos, In Apsw 041 Co. ¥, ‘Yanouard OlL

L Sscvloe Co., 788 F.24 417, 433 {34 cle. 1989), tha oaurk Found

mtatute of froude.
Lhat Apan's telex, which contalesd price, guaptity snd dellvery
bered, satiofied the B.¥.U.C.C. skatute of frauds provislons. Bsn
Mar's talewes gontedn thess snd sddicional temme and so sabinfy The
skatuts's writlng :lqui:mpt.

Havarthaless. Tlger contwnds that Lke July 33 amd Jaly 34
telexes; far [rom confirming an agresmant with Sen Har, cometituted
ohjsctions to the July 17 telsess srd thes ace sufflolent bo bar
ThE
Lawua, bthan, is wvhathar Tlger cbisctsd teo btha July 17 telaxsd In
This Courk Finds dweh \an

anfafoeneil of afy ageeesspt under the sbtalube of frauda.

Its July 33 sed July 34 telexes,
ebjsotlon.

The July 13 telex provides thet "slth ceferncds o Eha [July
17] telasss recsived [rom yoursslves, wa hervebj inkerd . . . yeou
that we sre still toying to ses IF it Le pofeibls, to devalop the
purchawas of erude all frod Sem HaE, e BGOSR @R Wié CAA dchlava

declelon on thls matcsr. e wilieJok ¥ou know oppoctunsly.
Heantima, wa have no pessibility to\iesie any scort ef decument, dus
that Sairge hes nat besn concludsd =) Ths July 34 balew providas

that "ws hershy resmphasize khst no cargo of cruds oll hes basn

cencluded With Bsn MHeag Ine. e oenfleémstlem or reuosllveal o
wuldts &t ki1 Batwsen Tiger Petrolsul corp B,V srd Ao BHar ipa, =

Thess Talawss oconstltuts -_h,jli-t!lh- within Uhe Balflhg of
WY W08 B 3-201(3). Enn Har's oien pestlklen ta Ehis Court
contadas Lhat Tlger Infocisd Wan Hear that no ooptract hed Bean
mads, In sddltien, Sen\Har'a July 33 veply talax te Tigex, In
vhiol Lk sxpresssd gurprles st Tigar's view that the partles had
mot  concludsd sny'( bifding
undarstacd the July 21 telex ss & rejection of ths cenbraol) as

it s ‘Wnoobjsctlon under the statuts of Frauds.

sgraemank, rTevesls that Beam Har

SR Havlng
affectively conoeded Tiger's rajsction of any blnding abligetion,
Ban/Har ginnet pow sessct Lhe contisdictory sfguasnt that Tlger's
Enlesws aps rot objscticons for purposss of ®.¥.0.8.C. § 3-303(3).

Furtharmegs, while Tiger's July 33 Eslalx refers to lte mfforce
to "develop the purchess of efdde oll," both this Eelex and the
July 24 telex wnaguivecslly skjset to tha July 17 telexes insofar

u® Thay attespl to orests snfcrcesbls sgresssnts. This cass is

thus distinguished from Pardus Farms Ing, ¥, Motts. Ino.. 458 F.
Bupp. T [M:.DP. Mis®, L878), whera the court found that = talax 414
not constituts sn cbjsstlon Eacauss It Feferced to  “Lhas
[which] suggests that such beres

Takan togethesr; Tigar's July

wnavallebliity of oredit tarma,
may have Basn sarller sgresd upon.®
21 mnd @4 telswes do not suggest amy such sgreasmenk. om tha
SEntrary,; Tiger's July 24 talex is ebviously an sttespt to clarify

It pesltlon refusing €t ba Bound by the July 17 telewes, By

wirtua of such sbieotloms, tha ocantrect ls unenforosabls undar the
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ve mg siaunl provlesion of He ¥erk's vearslon ef the CO. Eea.
Befle, Eamk Eur. Ocesabtle Int!l Asles Core. W.. IN1&nd Crsek Cosl
Hnlem Co,s 373 F. Bupg. 703, 708 (8.D.H.¥. 180} .

This Court will not enforcs an arbitestion clsuse nesoalnted

with @m sgressant, thit 1§ Inaspakla of

mich as khla &he,

enforcesent. Th BEEwh . Gllilloen. WIlM K Cg., 287 F. Bupp. TE6,
%% (9.0.M.¥., 1988), ths courk stated that "sinos [an] srbltcation
previslen la sn intogral part of [en] slleged esntract, ths Lesus
&8 Lo whather thse partiss agresd te ket provislon requlres us
b alsn hEsEiCan
Arllnas. Ing, v, Loolewliile sl Jefiaceon County bic Bd., 268 F.3d

#11; BI7 (&th Clr. LEEE) (®[1)f arbltratiom im to be conpelled, the

flret to dscsgwins Jf & ocoptrect exlege.™

eantract In which the sgresssnt to subslt to prbikratlon appéard,
am wvell am the srbitration provisions Chemsalves, sust be valld amd

enforcesble In aocoardance wWlth erdlrery Sentcect poleciplas upder

sppliceble Blacs and Fedscsl lew.®)s Pollus Haplos Raencles. Lnc.
¥ Lowis Drevius Corps, 433 F. Supp. 214, 348 (B.0.M.¥. 18VE)
jarbltratlon clsuss smforcasble enly I enderlying comtreat™is a
visble documsnt] .

psn Mar ales conbends Thet Tlger should be Sstopgied Erom
asarting & etatuks of frauds defense becauss Ber\ MR sustalped
Inficy whan It resscnably cellsd an Tiger'm l!l‘lwl't.llﬂl‘-ltlﬂﬂ that [t
would purchass Gan MEr's sargs. This seguesnt is without werit.
Tiger oorrsotly pointe sut that courks Wil paject & stetute of
frauds Argunent on promlssacy lltnﬁi.]._]rﬁlndi pnly whan necsassry

ta prevent an upoorsalunabls nmﬁ\_ Eas Bhllas Asikh & C9. W,

11

|Ediiami "8 Hablet
&l pege 11 of the opimian. |

The [elleving vords "sieiete of fiauda” ware cutoll ke top

USLUCe Cobm., 584 F.3d 4, ﬂ dndicating ltw
refussl to be conkractuslly bousd within ftva\déys of raosiving

¥ (34 @lr. 1ETT).

Ben Har'e talex, Tiges acted spped b lowely undet the clrcunstances
and succesdsd In svelding an uﬂﬂhlﬂ-w result, Wniles Sen Hae
miy have Incdrred lcesss by nat lFll.lli_'ﬁ the carge IR & declinlag
markat, this doas ot sstep "l']."qr from assarting = ststutes of
frauds dafanss. *The stcofgly hﬁ publio palicy reflectied in Hew
Tark's statuts of ln'uli'u'ﬁlﬂ ba ssversly undarminsd LP & parcy
eoiuld by sstopped l‘;h augurting Lt svery time s court foumd Rhak
woms wrfalrness, Gogld othervies resuly. Id.

Congiualon

#hn Wer's petiticn to compel arbltratlen eand for the
IMIM of an arbitrator s denisd:. Tiger's motlicn to disslss
“'!’l:i]tlm is granted under & Fuls §§ summary judgment standard.
(Baosuss this decislcn ls based on sltermative grounds, that the
arblezacien elauss falls te satilefy Eha Ccopveptlen's wrltlng
rufjd ltement and that the underlylng contrect Lo unsnferossble, this
Court has nal sddresssd vhsther Son HMer's refsarencs to arblerstlom
gonetltutes & reguiremant that the pacrties subale theler dlsputes

ta arbitrakion.

D OROEWED

BATED | oetober {f, 1591

Baw Vark, Nev Veek

ﬂg:ilt’:g_ %Hﬂ_
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