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opposing party receive "fair notice of what CONCLUSION 
the plaintiff's claim is and the grounds 
upon IDhicJr. it resta" [d.. at 47,78 S.Ct. at 
102~3 (emphasis added). 

While the Federal Rules do not require 
detailed pleading, it is well-est:ablished that 
a ''bare bones statement" of the legal claim 
without any supporting facts warrants dis· 
missal. E.g., Heart m- Research 
Found. v. General Motor.; Corp., 463 F.2d 
98, 100 (1972); see aLso ~ v. Aron· 
waId, 567 F.2d 551, 553 (2d Cir.1977) (dis· 
missing complaint containing "unsupported 
allegations, which fail to specify in detail 
the factual basis necessary to enable appel· 
lees intelligently to prepare their defense"); 
Bush v. Masiello, 55 F.RD. 72, 74 
(S.D.N.Y.1972) (in determining legal suffi· 
ciency of uclaim1 " the term bas been d~ 
fined as " ' the aggregate of operative facts 
which g;ve rise to right enforceable in the 
courts'" (citation omitted»); Unibrand 
Tire & Prod.. Co. v. A nnstrong Rubber 
Co., 429 F.Supp. 470, 473 (Vi' .D.N.Y.1977) 
(complaint "must contain sufficient factual 
allegations from which every material point 
necessary to sustain recovery can be 
drawn"). 

Here, the second amended complaint sup­
ports its allegation that Washington Na· 
tional is a fiduciary as defined in ERISA 
simply by incorporating tenns directly 
from the statute. Su 29 U.S.C . 
§ 1002(21)(a)(01 (defining fiduciary under 
ERISA); Complaint n 10, 12. Beyond 
these conclusory ' statemeno;, not a single 
ftu:t ' is alleged to provide the basis for 
applying-the statute's terms 'to Washington 
National specifically, Similarly, no facts 
are alleged to 'provide gronnds for the 
claim ·that Washington National knowingly 
participated in Brown's fiduciary breaches: 
Allegations this bare fail to afford Defen· 
dant adequate notice of the grounds under· 
lying the claim against it. See Reily · v; 
A2-HoughlDn ManalJement. NO •. 87 err_ 
2817 •. 1988 WL 18895, at F4 (S.D.N.Y. Feb. 
24, '1988) . (dismissing claim of breach"o£ 
fidnciliry . duty. where plaintiff failed to al­
lege "a ,aingle fact to support iCI allega­
tion" that defendant was a fiduciary) :" , 

Accordingly, the claims against Washing­
ton National are dismissed, with leave to 
amend the complaint to allege facts suffi. 
cient to notify Defendant of the grounds 
for the allegations. 

IT IS SO ORDERED. 

o i 1'~IT-:: ... "'."'."'''~'n'''"'' 
T 

In the Matter of the Arbitration between 
SEN MAR. INc.. Petitioner, 

•• 
TIGER PETROLEUM CORPORATION, 

Respondent. 

No. 87 Civ. 8020 (DNE). 

United States District' Court, 
S.D. New York. 

Oct. 11, 1991. 

Seller of crude oil filed petition to com­
pel arbitration pursuant to United Nations 
Convention on Recognition and Enio",.,. 
ment of Foreign Arbitral Awards aUeg;ng 
that buyer repudiated contract of sale. 
Buyer moved to" dismiss. The District 
Court, Edelstein, J ., held that: (1) arbitra­
tion term was not eIiforceable under Con­
vention inasmuch as it was Dot in signed 
writing' 'nor fouod in exchange of letters; 
(2) transaction was , subject ' to New York 
Uniform Coinmercial Code statute of fraud 
provisions; (3) seller'S- telexes satisfied 
statute of frauds writing requirements; (4) 
contract was .unenforceable , under statute 
oLfrauds due .to , b~yer's objections to 

terms; and (5) no' UDconscionable result 
existed so as to ,.equire· enforcement of 
~ntract ,aD promissory', :estoppel grounds. 
, ••• ~ . ... _ .0- _ .' . :oJ ... . • '.' _' '. . 

C' : .Petition to, compel. arbitration denied; 
motion to dismiss granted. 

, '-
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880 774 FEDERAL SUPPLEMENT 

1. Treaties p8 

Arbitration provision in contract was 
invalid under UDited Nations Convention 
on Recognition and Enforcement 'of For­
eign Arbiual Awards, where arbitration 
term appeared only in telex that party . to 
be charged did not sign and to which party 
objected. 9 U.s.C.A. §§ 1 et seq., 4, 202, 
206, 208. 

2. Fraucla, Statute of 4'>82 
Transaction-~g sale of cargo of 

crude oil involved sale of goods for $500 or 
more and was governed by New York Com­
mercial Code statute of fraud provisions. 
N.Y.McKinney's UDiform Commercial Code 
§ 2-2Ol. 

1_ Fraucla. Statute of 4'>113(3)' '.' 
Telexes sent by seller of crude oil sat­

isfied New York UDiform Commercial Code 
statute of fraud provisions, . where telexes 
contained ' price, quantity ' and delivery 
terms. N.Y.McKinney's Uniform Commer­
cial Code ' §§ 2-201, 2-201(2). ,'" 

4. Fraucla,,:Statute_ of *,:,.~27 ." ,:!,,:.-
Telexes sent , by proposed buyer of 

crude oil were objections for purposes of 
New York Commercial Code, and thus, con­
tract for sale of oil was unenforceable un· 
der statute of frauds provision of Code. 
N.Y.McKinney's UDifonn Commercial Code 
§ 2-201(2).. , .• , 

5. Fraucla.' Statute of 4'>144 ' 
. . .. . • ,.~ , ", ~ -" -T 
- . 'Proposed buyer of crude oil acted ex-
peditiously under cin:umstsnces by indicat­
ing its refusal to be contractually' bo';"d 
witmD two days of receiving seller's ielex 
s;;'gg';ting that contract had been- 'estaij: 
Jished,' and thus, buyer succeeded in 'avoid' 
ing imconscio~'le result so as to 'preclUde 
estoppel against 'seller's 'assertion of stat: 
ute of 'frailds ' defense. ' ,. "" ,:""",'10, : -
:.. , Cc. . ; "~ ",, ._ ~ ." " '~ · :::.it.>. -: ... . t' r~ 

:. :..:: ':t i.:·"-Hl: ',' , . _. ' -.:- :.: .:- ': A: , • .;:~:J._~ 

'Healy '& Baillie; New' York "CitY {Ray­
mond', A; 'Connell,- LeRoy Lambert, 'An-drew 
V:' B'uchsbaum, of' counsel( for ' jietitioner: 

" M';d~··~e' d-u"tbrie : Alexa,,:,d~ &eF~-;': 
,iii", 'New Y~rli"City' (Audrei Stra~:"&rt 
Timothy Schectman, of counseQ for- respon-
dent. ',- :,' ',:', " 

OPINION AND ORDER 

EDEISrEIN, District 'Judge: ," .. 
. ... ; \ .. . 

Petitioner Sen Mar, In;.. ("Sen ~) is a 
New Yon corporstion with its princ:iPaJ 
place of business in New' York:' ' Tiger P~ 
troleum Corporstiori ("Tiger1 is a Nether­
lands Antilles COrporstiOIl With iti :princ:ipal 
place aI' busmess in:"E.Oiiilo,,; 'England. 
Both Tiger and Sen Mar ' are buyers and 
seners of oil. Sen Mar lias petitioned this 
Court far an order compelling Tige'r to 
proceed to arbitration and for the appoint­
ment of an arbitrator under the United 
Nations Convention on the· RecogDition and 
Enforcement of ' Foreign Arlliual ' Awards 
(the "Convention''). Su 9 U.s.C. § 201 et 
seq. Tiger' has moved to dismiss the peti­
tion under Feden.! Rules of Civil Procedure 
12(b)(1) and 12(b)(6). ' Tiger's motion as­
serts that: (1) the , arbitration clause is 
unenforceable because it is nat an "agree­
ment in writing"-within the meaning of the 
Convention; (2) the underlying cOntract is 
not enforceable because it. does not.satisfy 
the statute oLfrauds; : ancL(3) the .. Coart 
cannot w usaue the language of SelLMar'S 
purported arbitration ,clause as a-mandate 
to arbitrate.. ; ' ~ . 

:. • . ... " . ... .. ... -: - ::: "! :" 

-" . Ba.ck{JTO'Untf:.. c ' .. ' .:: .. ,": 
.- Prior to July 17, 1987,oMiguel.Puga,; an 
independent oil broker, and Carlos Gamboa, 
Sen Mar's. authorized Belling agen~ , .bad 
seven.! disc:nssions .regarding 'the , ~ts 
and location of ' a- Sen'fMar ~oil tanIII!r. 
Pup, although, DOt, authorized, to,;"'nttaet 
on Tiger's behalf, was, autho~.by .. Tiger 
to determine the availabili,!:Y: and,l""!'tiou o~ 
oU"wbich is mo",! in the.,~1;rY.L~'CIl" 
go. Gamboa: co~tends . that ,.he:,,~d)'uga 
formed an oral 'con~:; ... 1!!!e; P1!K" ~co ... 
tends that be has never" nor'WoUJd ,he ,ever; . - ;". , - - :,~ ~.,.~--~ 

contract. on,.Tiger'.'!::!>e.~. "::f:!:,~c~sw.i: ... 
. '0 On ""JnIy_17, S .. i .<Mar:<sent.:;.'l:iger:.two 
telexes: . that. purportedil',"ii:Ontirmed -s;.tbe 
agreement rexhed.-:iDi- the :GI;:;'j,@.:,.-pgp. 

conversations: . .... TbIi first:~iela :motaiDed 
quantity;-price 'and. time fo':".1ieIiv~ 
as,wen as 'an·~ledgnien!=tbat. Tigf,r1l 
bank. PariDa&' ~ London, '''l'wd furDiah 
a letter_of eredit. ;',The ' second telex was 
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more detailed. containing the tenns of the 
fIrSt telex as well as terms that addressed 
payment, shipping details, inspection rights 
and losses. The second telex also provided 
that "Law: New York State Law, Arbitra· 
tion. if any to be held in New York." Be­
cause these telexes were sent on a Friday 
afternoon, Tiger did not enmine them until 
Monday, July 20. 

On July 21, Pugs informed Gamboa that 
Tiger had sent the telexes to Paribas and 
that Paribas objected to the payment term, 
which required Tiger's payment before Sen 
Mar's delivery of the oil. As a result, 
Pugs and Gamboa orally agreed that Tiger 
would pay a greater price for the oil but 
would make payment after delivery of the 
oil. Sen Mar then sent a third telex to 
Tiger in which it renewed its request for a 
letter of credit. 

On July 23, Tiger sent Sen Mar a telex 
informing Sen Mar that Tiger was having 
difficulty fmding a buyer for the cargo. In 
addition, the telex stated that "meantime 
we have no possibility to issne any sort of 
document, due that cargo has not been 
conclnded." Because Gamboa could not 
find a buyer for the cargo, Puga and Gam· 
boa orally agreed to the new payment term 
at the original price. 

Sen Mar then sent Tiger a telex in which 
it attempted to confirm the alleged contract 
and in which it also told Tiger that it had 
withdrawn cargo from the market . in re­
liance on the agreement. At the time Sen 
Mar sent this telex, the price of crude oil 
per banel had dropped more than one dol· 
lar. By July 24. the price of crude oil had 
again declined. On July 24, Tiger sent Sen 
Mar a telex that stated "with reference to 
your telex . . . we hereby reemphasize that 
no cargo of crude oil has been concluded 
with Sen Mar Inc. No confirmation or 
reconfirmation exists at all between Tiger 
Petroleum Corp N.V. and Sen Mar Inc." 
On .July 29; Sen Mar informed Tiger by 
telex that if Tiger did not receive a letter of 
credit by the next day, Sen Mar would sell 
the cargo and hold Tiger liable for I~sses. 

When it failed. to receive the letter of 
credit on July 30, Sen Mar sold the cargo 
on the market at a price per barrel that 

was thirty cents less than the price Tiger 
had allegedly agreed to pay. As a result of 
inc:mring these damages, Sen Mar in­
formed Tiger of its intention to submit its 
cJaim to arbitration. Tiger replied that DO 

contract existed between Sen Mar and TI­
ger and it therefore refused to submit to 
a.riritr.ltion. After one more attempt to 
elicit a reply from Tiger to its arbitration 
demand, Sen Mar filed a petition with this 
Court to compel arbitration and appoint an 
arbitrator. 

TM Court Will Treat Resprmdent's 
Motion as One for Summary 

Judgment 

Federal Rule of Civil Procedure 12lb) 
permits a court to convert a motion to 
dismiss under Rule l2(b)(6) to a motion for 
summary judgment under Rule 56 if the 
parties present and the court considers 
matter.; outside the pleadings. The Rule 
further requires that the court give the 
parties an opportunity to present all mate­
rial pertinent to the Rule 56 motion. See 
Fed.R.Civ.P. 12(b). Both Sen Mar and TI­
ger have submitted affidavits and exhibits 
in support and opposition to Tiger's motion 
to dismiss. Moreover, the parties' mem<>­
randa of law refer extensively to these 
materials. As a result, this Court will 
treat Tiger's motion as one for sllIIl!Illlry 
judgment under Rule 56. See Fonte ". 
Board of Managers of Continental Tav>­
er.< Ccmdominium. 848 F.2d 24, 25 (2d 
Cir.1988) (court must convert 12(b)(6) m<>­
tion to one for summary judgment where it 
considers affidavits and factual allegations 
contained in memoranda of law). 

Moreover, the parties are not entitled to 

an opportunity to · submit more materials. 
This Court has already considered the affi­
davits of Puga, Gamboa and the Presidents 
of both Sen Mar and Tiger. In addition. 
this Court has examined all relevant tel .. ,,· 
es and the parties' memoranda of law. The 
second circuit has stated that by virtue of 
the submission of such materials, the par­
ties "should .. reasonably have recognized 
the possibility that the motion might be 
converted into one for summary judg­
ment." In re G & A Books, Inc. , 770 F.2d 
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288. 295 (2d Cir.1985). cert. denied sub = . M.J.M. &hibiton. Inc. v. SUm, 475 
U.s. 1015, 106 S.Ct. 1195. 89 L.Ed.2d' 310 
(1986). The court added that a . "party can­
not complain of Iaclc of a reasonable oppo~ 
tunity to present all material relevant to a 
motion for summary judgment when both 
parti .. have filed exhibits, affidavits" and 
memoranda of law eonc:erning the motion. 
Id. 

"It is well settled that a court should 
grant a motion for summary judgment only 
if the evidenoe, viewed in the light most 
favorable to the party opposing the motion, 
presents no genuiDe issne of material 
fact." Cable Science Corp. v. RochdD.le 
V'tl14ge, 1=. 920 F.2d 147. 151 (2d Cir. 
1990); see United State:< ,,_ Diebold, Inc., 
369 U.S. 654, 655. 82 S_Ct. 993, 994, . 8 
L.Ed.2d 176 (1962)_ The Supreme"Court 
has stated that courts determine whether 
an issue is genuine and materia) for. pur­
poses of summary judgment by assessing 
"whether the evidence presents a sufficient 
disagreement to require submission . to . a 
jury or whether it is so one-5ided .. that one 
party must prevail as a matter of . law:: 
And=cm v. Libmy Lobby, 1=, 477 U.s. 
242. 251-52, 106 S.Ct. 2505, 2512,. 91 
L Ed 2d 202 (1986); see also Ce/ote:r Cln1'" 
v. CatTf!t~ 477 U.s. 317, 322. 106 S.Ct. 
2548, 2552. 91 L.Ed.2d 265 (1986) ("eourt 
may grant summary judgment . .. agsinst 
a party who fails to make a showing suffi... 
cient to establish the existence , of. an ele­
ment essential to that party's case, and. on 
which that party will bear the burden of 
proof at triaL: '). . ...: •. ;;.: :0' 

I. The Arbitration Clause Does Not·" 
Satisfy .the Convention's · Writing :,: . 

" " •. ~ ,:". . "! Requirement : ',: ::··.om;c r..£ 

[J J Section 202' of the Convention pro: 
vides that "an arbitration agree'menr:7..:b 
arising out of a: legal relationship ,' . ~ wliich· 
is.eonsidered as.commercial; falls under the' 
Convention" unless the agreement. is so)el" 
between United States. citizens and haIJj:na< 
connection to a foreign state..:· See. 9' U:S,C, 
§ 202: '···The ·, Convention · further ·.provideS 
that. any 'party' "aggrieved' by the- alleged 
failnre, ' neglect, or ' refusaI ot.anotherr.tl) 
arbitrate under .a Written : agreemerir:for 

arbitration may petition' any United .States 
District Court" that has subject matter F 
isdiction over the dispnte. See 9 ' U.s.C. 
§§ 4, 208 (1990). In addition, a conrt bav­
ing jurisdiction under the Convention may 
appoint an arbitrator. See 9 U.s.Co' § 206 
(1990). The parti .. do not contest that the 
purported agreement between Sen .Mar and 
Tiger falls under ~on 202 of the Conven­
tion. Tiger contends, however, that the 
purported arbitration clause does not satis­
fy the Convention's writing requiremen~ 
which defines a writing as "an arbitral 
clause in a eontra<:t or an arbitratinn agree­
ment, signed by the parties or contained in 
an exchange of letters." Convention. Arti-
cle II § 2. ': 

Sen Mar does not, nor 'can it, allege that 
the arbitration clanse contained in its July 
17 telex has been "signed by the parties or 
contained in an exchange of letters." . In­
stead,. Sen Mar asserts that the provision is 
valid merely because it is in writing. . In 
making. such an argument, Sen Mar appal"­
ently. reli .. on cases that bave interp.reted 
the United . States,:Arbitration Act. (the 
"Act"Y to permit enforcement of an arbib'a­
tion clause if it is contained in 'a signed or 
unsigned writing. See, e.g., -Fisser. ,,_ In­
ternatimwl Bank, 282 .F.2d.. .231;:,233 (2d 
Cir.19.60) .. _ _. _. 

These· c:ases are not instruct:ive, however. 
because while , the Act requires . a. written 
arbitration-agreement. it does not define ' a 
writing:" As' previously. noted, the Convm­
tion -actually defin" 'what will satisfy' its 
writing requirement. An arbitratiOIr cla1lSe 
is.enforeeable only. if it is.found.in .a signed 
writing or an. exchange.of. letters:: -Becauae 
the Convention eonllOls in case of. any ""'" 
flier betweeIr the CoDYention . and··the .At:±; 
this .. Court. ·.wI1l · . .enforce~ .the ': arbit1:atioa 
clause· only :it it satisfi .... thecConvention'tr 
more stringent requirement. .: See .9::U.s.e: 
§' 208 (199Or,, -S';d.co ;i.'PetToleo$:j£ezieti; 
nos Merica", Nat'l. Oil: Co:r767.'F .2d:ll40, 
114~5th . CiI:::l..985); o,biv 19-9i! ~ ",;t;xs.i6! 

i l Se[;i Mar'~ ~eii_~~ti;erei~, " ~. ~ 
out'rilerit 'on"its fa:ir 'beCaUse"the" wt:ra: 
tiorrterm appears ooly in SeniMar's .TnIi,17 
telex~ " It is' .not:foimdl in.'a:: signed: wtitiDg 
nor .. is . it found in"'" exchange: at lettetz; 
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Tiger's responsive telexes are not only d ... 
void of arbitration language. they also disa­
vow the entire contents of Sen Mar's July 
17 telexes. Furthermore, Sen Mar's re­
liance on cases under the Convention only 
undercuts its argument becanse these deci­
sions involve situations where the arbitra­
tion language is found in a signed writing 
or an exchange of telexes. They do not 
deal with the enforceabiJity under the Con­
vention of an arbitration clause found in 
only one telex that the party to be charged 
did not sign and to which it objected. So<, 
e.g., Genuco, Inc. v. T. Kakiu.chi & Co., 
815 F.2d 840, 846 (2d Cir.1987) (arbitration 
clause valid under Convention because con­
tained in exchange of telexes. some of 
which were signed, to which the parties did 
not object); Beromun Aktien.gesell3chaft 
v. Societo IndustriaJ.e AgriaJ/Q. ''Tress. ': 
471 F.Supp. 1163, 116&-70 (S.D.N.Y.1979) 
(arbitration clause valid where contained in 
exchange of letters). 

II. The Statute of Frauds Defense 
to Contract Enforcement 

[2,3] Even assuming that the arbitra­
tion clause is effective under the Conven­
tion, the clause is not enforceable because 
the underlying contract is not enforceable 
under New York's version of the Uniform 
Commercial Code (''UCC"). Because the 
Sen M~ Tiger transaction involves the 
sale of goods for $500 or more. the New 
York Uniform Commercial Code's statute 
of fraud provisions governs the transac­
tion. See N.Y.U.C.C. § 2-2(1l (McKinney 
1964 & Supp.1988). Therefore, the con­
tract is enforceable only if. evidenced by a' 
signed writing. The· N.Y_U.C.C. provides 
that a merchantJs confirmation of an agree. 
ment satisfies the statute unless "written 
notice of objec;tion to its contents is given 
within ten days after it is ,..,.,.,ived." 
N.Y.U.C.C. § 2- 201(2) (McKinney 1964 & 
Supp.1988). Sen Mar contends that its July 
17 telexes, in conjunction with Tiger's July 
23 telex, is sufficient to satisfy the statute 
of frauds. Tiger does not dispute, and it is 
apparent to this Court, that the July 17 
telexes, if not objected to, satisfy the stat­
ute of frauds. For instance, in Ape: Oil 
Co. v. Vanguard Oil & &rvia Co., 760 
F.2d 417, 423 (2d Cir.l985), the court found 

that Apex's telex, which contained price. 
quantity and delivery terms, satisfied the 
N.Y. U. C. C. statute of frauds provisions. 
Sen Mar's telexes contain these and addi­
tional terms and so satisfy the statute's 
writing requirement. 

£4] Nevertheless, Tiger contends that 
its July 23 and July 24 telexes, far from 
confirming an agreement with Sen Mar, 
constituted objections to the July 17 telexes 
and thus are sufficient to bar enforcement 
of any agreement under the statute of 
frauds. The issue, then, is whether Tiger 
objected to the July 17 telexes in its July 23 
and July 24 telexes. This Court finds such 
an objection. 

The July 23 telex provides that "with 
references to the [July 17] telexes received 
from yo=elves, we hereby inform .. . you 
that we are still trying to see if it is possi­
ble to develop the purchase of crude oil 
from Sen Mar, as soon as we can achieve 
decision on this matter. We will let you 
know opportunely. Meantime, we have no 
possibility to issue any sort of document. 
due that cargo has not been concluded." 
The July 24 telex provides that "we hereby 
reemphasize that no cargo of crude oil has 
been concluded with Sen Mar Inc. No con­
firmation or reconfinnation exists at all 
between Tiger Petroleum Corp N. V. and 
Sen Mar Inc." 

These telexes constitute objections within 
the meaning of N.Y.U.C.C. § 2-201(2). Sen 
Mar's own petition to this Court concedes 
that Tiger informed Sen Mar that no COl>­

tzact had beeD made. In addition, Sen 
Mar's July 23 reply telex to Tiger, in which 
it expressed surprise at Tiger's view that 
the parties had not concluded any binding 
agreement, reveals that Sen Mar uncier­
stood the July 23 telex as a rejection of the 
contract; as such,. it is an objection under 
the statute of frauda. Having effectively 
conceded Tiger's rejection of any binding 
obligation, Sen Mar cannot now assert the 
contradictory argument that Tiger's telex­
es are not objections for purposes of 
N.Y.U_C.C. § .2-201(2).-

Furthermore, while Tiger's July 23 telex 
refers to its efforts to "develop the pur-
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884 774 FEDERAL SUPPlEMENT 

chase of crude oil," 'both this telex and the 
July 24 ' telex"unequivocally object 10 the 
July 17 telexes insofar ,as they attempt to 
create enforeeable agreements: This ease 
is -thus distinguished from Perdue -FaTTTl$ 
Inc. v. Motts, Inc." 459 F.Supp. .7 
(N .D.Miss.1978), where the . court found 
that a telex did 'Dot constitute an objection 
because it referred to ''the wvaiJability of 
credit terms, [which]' suggests that such 
termS may have been earlier agreed upon." 
Taken together, Tiger's :July'_ 23 and 24 
telexes do not snggest any such agree­
ment. On the contrarY, Tiger's July .24 
telex is obviously an attempt to clarify its 
position refusing to be bound by the July 
17 telexes. By virtue of such objections, 
the contract is unenforeeable under the 
statute of frauds provision of New York's 
version of the UCC. See, e.g., East Eur. 
Domestic Int 'I &iks Corp. v. Island Creek 
Coal SaUls Co., 572 F.Supp. 702, 705 
(S.D.N.Y.1983). 

This Court will not enforce an arbitration 
clause associated with an agreement, such 
as this one, that is incapable of enforce­
ment. In Bruwn v. Gilligan, Will & Co., 
287 F.Supp. ' 766, 769 (S.D.N.Y.1968), the 
court stated that "since [an] arbitration 
provision is an integral part of [an] alleged 
conttact, the issue as to whether the par­
ties agreed to that provision requires us 
first to determine if a contract exists." 
See also American Airlines. Inc. v. Louis· 
ville and Jefferson County Air Bd., 269 
F.2d 811, 817 (6th Cir.1959) (" [1)1' arbitra· 
tion is to be compelled. the contract in 
which the agreement to submit to arbitra· 
tion appears, as well as the arbitration pro­
visions themselves, must be valid and en· 
forceable in accordance with ordinary con· 
tract principles under applicable State and 
Federal law."); Pollu.r Marine Agencies, 
Inc. v. Louis Dreyfus Corp., 455 F.Supp. 
211, 219 (S.D.N.Y.1978) (arbitration clause 
enforceable only if underlying conttact is a 
viable document). 

[5) Sen Mar also contends that Tiger 
should be estopped from asserting a stat· 
ute of frauds defense because Sen Mar 
sustained injury when it reasonably relied 
on Tiger's representation that it would pur· 

. - ." 

·chase Sea Mar's cargo. This argument;' 
Without .DierIi.; ~Tige,. correctIj· JIOiDtz ' ont 
tliat toiirtz.:wm ,...jec:l' a' ;,tat;,te' 'Of' 'fniudS 
aiguniem oitPrOmiSiiOry 'es~ irOimds 
only '-Wbeii1ieeesSary to preVent aD unCOD­
Scion&b1e resUlt. · See ph.i/O' Smw. ';t. cO.' v. 
USiife c;;,ry:~ 554 F.2d 34:~6 (2d Cir.l97'!i. 
llY'iniiicatiag·Its. refusal 'to be c;ontlactui.l!y 
ooilna . withm. two' dayS" of );;c.,i ,iog· Sen 
Mar's" t.eJex;TIger" acted 'exPeditioUsly un: 
du: .. the .ciroimstan'" and .sueceeded ;,; 
a..oiding :an -!l"conscionable.i:esult. . While 
sen ~ may. .!>ave incurred loues by .not 
selling the cargo in' a declining.market, this 
does not estop Tiger from,asserting a "I&t­
ute of frauds . defentle. "The· strongly held 
public .poliey ·reflected.in New York's 'Jltat­
ute of 'b2nds ' would be severely lIIlder­
mined if a party could be estopped from 
asserting it' every ·time a .court found tliat 
some u..nfairness would otherwise result." 
Id. 

Conclusion 

Sen Ma:r'.s petition ' to compel arbitration 
and for 'the appointment of an arbitrator is 
denied. Tiger.s motion to dismiss the peti­
tion 'is granted under a Rule 56 summary 
judgment =ndard. Because this decision 
is based on alternative grounds, that the 
arbitration clause fails to satisfy the Con· 
vention's writing requirement and that the 
underlying conttact is unenforceable, this 
Court has not addressed whether Sen 
Mar's reference to arbitration constitutes a 
requirement that the parties submit their 
disputes to arbittation. 

SO ORDERED 
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SEN MAR 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICt or HEW YORK 

In the Hotter ot the A~b(Er.Elon 

-betw'.n-

SEn HARt IIlC., 
Patitionn, 

..... qlJlnst-

TIGER PETROLEUM COR PORA'1' (Olf, 

Rupondent. 

lD~I~~ 

"". 
APPtARANCESI HEALV , DULLII, Hlv YcrJc. Now York IRoYDond -i 

connell, LaRoy wilbert, Anduw V. Buohlbaua, ot 
ooun,.l) tor petitioner, 

HlIDCt ROS! OUTHRIE ALEXANDER' FERDON, new York, Nlv 
York CA.udrlY Stra ... I., Bart Tiaathy Sohaat •• n, of 
coun •• 1) tor ra.pondent. 

EDBl,sTEIL-DlatrLct l1.wlaal 

Petitioner Sin Har, t nc. IMSan Hor· ) h • HI'" York corporation 

with it. prinoipa l plao. ot bUlln ••• in Hlw York. T198r P.Crollua 

corporation ("Tiger") 1a • N'tharland, AntiU .. carpention with 

ite prinoipil plece ot bUltn ••• in London, £n910nd. loth Tiger on4 

8an Hor ara buy.r. and ,.ll.re at oil. Sen Hlr ha. petitioned thi. 

Court tor an ordar oo.pallin9 Tiger to proc.ad to arbitration and 

tar t.h. appoint.lIant ot an arbitrat.or undlr the United H,tlon' 

Convlntion on tha Rc~~~nlt l on and Entorcl.lht. at fora19n Arbitral 

A",ard. ( the "Convention"). 5..u. I U.S.C • • 101 .t. seg. Tiver h .. 

boved to dle.i.. t.h, pet.itlon under rederal Rul.. of clvil 

~roc.dur. 12(b) (ll and ll(b) (6) . Tlver ' . ~otlon asa.rt. that. (l, 

the IIrbitro.t:ion ClaIlU!I 1. unenforceable bOCause it 11 not an 

'1ICJI"O .. ",nt in "'rit1nqll within the •• anin9 De: the ConYt.ntionl ell 

the und.rlyin, oontclot h not. Intoro.able becllu .. it do .. 1'lC't. 

.atllty the atetut. of trluda, .nd (l) the Court cannot con.tru. 

the l,n9ua" of S.n Mal'" purport ad arbitr.tion olau.a •• a mandata 

to arbitrat •• 

Dackground 

P'fior to J\lly 11, 1911, Hi9\1el PUVa, an ind.pendlnt all 

broker , and Carlo. Ga.boa , S.n H.rfe autho~i •• 4 •• lling a910t, hed 

e.v.ral di,cu •• lon. reqarding the cont.nte and location at e San 

H.~ oU tlnklr. PU91, althou;t\ not .uthorinG to contraot on 

'I'1.g'r" blhdt, va. authori .. d by Tiger to datlrJIina the 

availability and loc.t1.on of oil, whioh t. known in the lnduatry 

•• cargo. aaaboa cont.nda that he and PUCJa !oraad an or.l ~ontraot 

while pugll contende that ha h •• n.v.r, nor wou14 he avar, contract 

on 2iger'e bahalt. 

On July 17, San Hat .ent Tiger two tllex •• that purport.dly 

confirMed the agreement reached in the Gaaboa-Pugl Gonver.atlon •• 

Th. flret t.laK Gont.ined quantity, price and ti •• lor dalivary 

tarae, •• wall a. an a~knovled9'JI.nt that Tivarl. bank, Pariba, 

'ank, Landon, would turnl.h a l.tt.r of credit. The .acond tala. 

wa •• or. d.~.il.d, containinq tha ter.. at the tir.t tale x •• WIll 

•• tll'l" th.t .ddr •••• d pay.ant. ahipping d.ltaU., in.pection 

riqht. and losal'. Th •• acond t.lex alia provided that "LoWI Hew 

VOlk atat, Law, Arbitration, if any to be held in How Vork .* 

B.~au.a the •• tel.~'u were •• nt on I 'riday afternoon, Tig,r did 

not IM • • in. tha~ Until Monday, J\lly aD. 

• 

:b 
:n 
~~ 
iJ~ 
ligj 
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~:::! 
:nO 
1'11~ 
~r­
:n 
-t 

\\ ..... ,-
K 

 
United States 
Page 7 of 12

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



t'l 
• 
N 

6 
0 
0 
" -< :n 
1:i 
:I: 
-t 

'" ~ 
;:: 

Ii! 
In 
-< 

" C 
III 
C 
0 

~ 
0 z 
!J> 
Z 
P 
::< 
>--< z 
!" 

" >-

15 
r 
!" 
~ 

'!i 
(/I 
m 
z 

~ :n 

• 
On July aI, l>uoa intoOlatl GU.bOA that TiQlU' had aut the 

talex •• to p.~lb •• and that per1h •• objected to the pay. ant tarm. 

which roqu!rad Tiger'. paynant bature San H.r'. delivery ot th_ 

ail. Aa. reault, Pug a and a_nbo. orally agreed that Tlqar would 

pay • qrcoter price tor the 011 but would 1\01<8 paymollt .ner 

delive r y or the all. San Har than .ant a tbird telex to Tiger In 

which it ranawad ita reque.t [or a letter ot cradit . 

On July 23, Tiger aent San Har a telex intor-Ing San Har that 

Tiger w .. havi ng dUtlculty finding a buyar tor the caroa, In 

addition, the tate x atated that " . .. nth. w. have no po.,lbUity 

to haUl any 80rt or doculllent, dUI thAt C"';90 ha. not b •• n 

ooncluded ." Bleau •• a_abo_ could not lind. buyer tor the cargo, 

Puqa and Gamboa orally agr.ed to the new paYllIint lena at the 

ort'llhill price . 

San Har then unt T1qGI" a tehx 1n whlcn it atte. pted to 

conflrn the alleqed oontract an~ in Which it ~l.o told Tlqer that 

it had wlth~r.wn cargo fro~ the •• rkat in rali.nce on the 

89reellent . At tile tin. Sen Hu nnt this talu: , t he price of crude 

oil per barrel had dropped 1lI0re than one dollar . Dy July 34 , the 

price aC oruda o il had again deol1ned . On July 34, Ti ger .ant San 

Har a telax that etatact "with r.terence to your telex . ~. 
hereby raemphe.i&. that no car90 of orude all ha. baon concluded 

with San Hal" Inc. 11 0 oontl r:matlon or re contLnatlon ex lots .t all 

b.tween T1q8r Pat-rolauJII Cot'p N. V. and San HoI" Ino." On July 4:9, 

San Hlr intornld Tiger ' by telox that 1c T1gar did not receiv. a 

l.tter at oredit by the naxt day, Sen Hal" vould sell the cargo end 

J 

• 
hold Tiq_r liable fo~ 10 ••••• 

When lt teiled to reoeive the l.ttor of oredit on July JD, 'en 

Her 1014 the cargo on the ~arket at a price p.r barr.l that ~I. 

thirty oent. lesl thIn the price ~iger had 111lgedly agreed to pay. 

Aa I result or incurring the.e d, •• gee, San Har JntorDcd Tiger oC 

Ii. intenticn to .ub~ l t Lt. cl,i_ to arbitration. Tiger raplild 

that no oontract Ixisted bltwa.n Ben Har an4 Tivar and it therefore 

r.fu.,d to aub.it to 'rbitr.tion. After one aore atte~pt to elioit 

.. r.ply frail Tlqar to ita at'bltrltton de •• nd. SIn Hlr CUe4 a 

paUtion with thh court to OOllpal arbitration and appoint In 

arbitrator. 

%b. court will Trelt Relgeodent l , HQti~ 
Cnl Cor Summ.ry JUdaaAnt 

rederal Rule of civil Procedure U Ib) peOlit •• court to 

conv.rt I lIotlon to dla~l •• under Rule 12(b)(6) to .. lIotlon for 

.u .. ary ,udqm.nt undar Rull el it the part I •• pre.ent Ind the court 

conald.ra nett.ry outaide the plaad1ng. . The Rule '~rth.r requirea 

thet the oourt 9ivo the plrtin In opportunity to prnetlt .11 

• atarhl p.rtinent to the Rula " . 0Uon. §.U lod. A. civ. P • 

12(b) • 80th San Hal" .nd Tlqer haye lub .. 1tt.d aUldavit. and 

eXhibit. In lupport and oppoeltion to T1ger l •• otion to dieaL ••• 

Horeover, the partie.' ~.nor.nda of lav rater exten.ively to the.e 

•• t.~i.l. . A. I ra,ult, thi. court will tr •• t Tiver" notion •• 

on_ for .ulUl.ary judqnent under Rul. 56. H.A ronte y, 800rd et 

HODlgertt pC Cgntlnwd Tew,n Coodpmln1ll.m .... 1.2d 24, 1!5 (2d 

Clr. 191.) (collrt . uet convert 12(b) (6) . otion to on. tor ,UtlM Al"Y 

• 

:b 
::n 
9!~ 
~~ :bgj 
5~ 
<=:::1 
::nO 
111~ 
-Or-­o 
::n 
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cont.inad 1n memoranda ot law). 

Horeover, the perti •• ara not entitled to en opportunity ~o 

IUbill t mora • • t.riala . Thl. Court h .. already con.tdarad the 

attidavitl of Pug., Gamboa and the President. of both San Har and 

Tiger. In addition , thl. court ha. examintd all relevant tal.KI. 

and the parti •• ' ne mora nda of law . The aacond oircuit ha •• toted 

that by virtu. of the lub.t •• ton of auah . atari.l., the parti •• 

It.hou id rlilu;onably h ave raoo9nlud the po •• lbUlty that the .otlon 

might ba convert.d into one tor IUmDary judgment , " In r. Q • A 

Book s Inc, 710 P . ld 288 . 295 (14 eLr. 19as) , "tt . d,01.4 ,ub 

~, N.J.M. ~xbtb' tQr •. Inc. v' Stern, t15 U.S. lOl~ (1986) . ~h. 

ccurt .~~ed that a "party cannot conplain ot lack ot a r e •• onable 

opportunity to prannt .U • • urhl relevant to a notion tor 

I Ulllllary j udqm.nt wnln both ptlrth. have tUad ell:hlbitl , .tl1d.vit.­

end m.mor.nda o( law conclrnin9 tha moticn . ld L 

" It il Will .attl ad tha t a court ahould qrant a .otton for 

aUlIl\ary judgmant only it thl avldencI, viewed in tha light ~Olt 

favorable to the party oppo.ing the ~otion, pra.ente no ganuin. 

hau. ot lIahriol tact . " Cablt Schncp Cgrp. y . BgChdU. Yinogp. 

IDtL.. ,ao F. ad 141 . 1$1 (~d Cir. lnD) I I .. UnU.LSJ;.t.1L....:£.a. 

IU..Ill.Qld Inc ., lU U.S. 6504 , '''' ,lSIIl) . Th. iupn" • . Court h .. 

Itatld that oou"tc d. a tcninl whether an illUI i. 'llnuin, and 

.. ator iol tor purpo ••• or I UIII"lry j udqment by ••••• dng "whether the 

avidanci pr • •• nt l I IUfliclent dl •• gr.emlnt ka ".qutr. lubnlaaian 

to a jury or wh e ther it I, 10 onl- .ided that onl party IIIUlt pr.vail 

• 

• 
••••• tt'r ot law. - 6ru1Jl.ago y . Ltbartv [Abby. Ing .. 411 U . ". 

au, 251.-5:1 (1986), A..I.LUlg ~.JI CAm. y . Catrett, 411 U. I . 

317, lU (UI6) ' '' court nay qrlnt. IU fM UY judqllent • Ilqdnat 

a p~rty ~ho 'aill to • • ke •• hovinq lulfioilnt to •• tablish tha 

.xi.tlnoe Dr In Ile.ant e •• ~ntial to that partyt. 0 •• 1, and on 

~hlch thlt plrty will bel~ the burden of proof at trial. W). 

I . Tb. Arblt r ot i pn c l lU-·J·J·j·~~p~g~·~·~N~.~~~L~~JJUL~.ooUlD Hrlting Ra~.' .. a,l.ty the C ___ ~_r.tl.tUi -- _ Rny tnt.iJm!A 

Slotlon 202 of the Convlntion provid .. thlt tl ln a r bitration 

.,.,r-anlnt ••• arhin; out ot a hgal relationlhip ••• which 11 

Donald,r.d •• com •• rclal , taUa under the convantlonw U01.511 thl 

Igree. ent h lohly b.t" • • n Unihd St. tel oithanlii and haa no 

connlotion to • forl1qn statl . ~ 9 U.S.C. 1202. the Conventlon 

furthlr provid •• that any party - aq9riov,d by the .ll'gld tailur., 

n'glact, or ratu,ll of another to ... bittat, under • wrttt.n 

Igraell.nt for .rbitration • • V p,titlon any United stata' Diatrlot 

Court- that h ••• ubj.ct matt.r jurisdiotion OVlr tho d1.pute . iaa 

e U. S.C . II 4, 201 (1990). In addition, a Court hlvinq 

jur1.diction under the Convlntion •• y appoint an arbitrator. ial 

I u.l.e . lO' (IUD). The plrth. do nQt oont •• t that khl 

purported avre • • • nt b.tw •• n San H.r and Ti91r t.lle under a.ctlon 

20l at the convention. Tiqar ~ont.nd., howlvlr, that thl purport.d 

arbitration olau5. do •• not .ati.ty the Convention" writ in; 

r.quira~.nt . which d.tin ••• writin9 •• w.n arbitrll ClIU.1 in a 

contract or .n arbitrat.ion "iI" •••• nt, 11gne4 by thl partie, or 

aontainld in an axchangl at lItter •• " Convention. Artiole II I a. 

6 
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san Har doca not, nor Din it., all.g. that the arbi tration 

claUlio containad 1n 1t. JulV 17 talex ha. ba.n ". 19".d by the 

partl •• or cont .lnad in an axchantjla of lattar •• 11 Inetaad, 8en Har 

••• u ·ta th.t the pcovhlon h valid analy bao,u •• it h 1n 

writlnq . In lDakln~ ouch ar'l acguII.nt, Sen Har app.nntly 'taU •• on 

c •••• that have l nterpretad the Unitad stat •• ~rbitrfttlon ~ct (the 

OIAct") to parllit anforcu.lnt of In ll.'ultl:'01tlon olftu,e lc ll: h 

contained 1n .. atqned or undqnad. velUnq. 8,.. "a" rlllar y. 

lot,rootlen,l Blnk. 282 r . ld nl, 2ll (ld Clc . 1160). 

The,. 0 •••• ar. not Inatructlve, howevar, baDoue. while the 

Aot requir .... wrlttan arbitration .gr •••• nt. 1t do •• not datio. 

.. wrltlng. ~. pc.vioully notad. tha Convention aotually d.rin •• 

what viII ,ett.ty ita writing r.quircn.nt . An arbitration ~lau •• 

i. enforc.able only it it 18 found in , dqnad writing or on 

.xch.n~a of lattar •. 8'ClU'. the convention controls in caae of 

eny conflict between the Convention and the ~Qt, thia Court will 

entorce tha arbitntion clau.. only if it .atteU.. the 

Conv.ntion I, llare &trinqant raquiraJlent. iU 9 U.S.C. 201 

(1UO" S.deR y. PotrAteP' H.xielng. Hedc'D Hot'l oil Cg., '761 

r .341140, 1145 uth cl[' . 1915,. 

San H.~'. arQunant, th.rator., i. without . a['it on ita faea 

baoau.a the arbitrAtion t.m appeare only in Sen Har'. July 17 

tel.x. It 18 not follnd in a dgn.d \o'rlting nor h it found in an 

.xch.ng. of lett.re, Tl9ar'. r.eponeiv. t.loxec or. not only davoid 

of arbitration languaga, they alia dl •• vov tha antira cont.nte of 

'an Mar'l July 17 telex.lI . rurth'Bor., S.n Mar'. r.lianea on 

1 

• 
0 •••• und.r the Convantion only und.rc:ut, it, erCjlu"ant b.o.u •• 

tha •• deoi.ion. involv. Gi~uat1onM wh.r. the .rbitration language 

i. tound in •• 1Cj1n.el wI:'it1nCjl ur .n ')(chanl,ia ot t.l.)(.. . Th.y do 

not dul v1th the .nforoeability und.r the Convention oC' an 

arbitration olau., tound 1n only on. t.lek that the p.rty to b. 

etlarQ.d did not 119n and to which it objaotaa. It. • D'I 

Qonoaco, tnc , V, T. Kaklyehi , Cg., 115 r.ld 140, .46 (ld clr. 

18.1) 'arbitration olau •• valid unelar Convention baaau,. contained 

in aMch.nga 0' talaKa" .o.a at Which W're .t9na~, to whioh the 

parti.e did not objact) I Berpmua Akthnq, .. lllcbpCt v' Igotcta 

Indystrial. 19t1egla "Tr,,~.-, 411 F. Supp. 116l, 1165-10 (S.D.H .Y. 

1119) (arbitration chu .. valid whera contain.d tn axcD_Qq. of 

lettara, . 

II . Th. Statute pC F[,ud. DaC,n •• tg Cgntract tnCqrcomlDL 

BVan ••• uning that the arbitration clausa 1. ,'l'ctiv. und.r 

the Convantlon, tn. elau.. i. nat antorooable b,eaue. the 

und.rlying oontract 1. not antoreaabl. under Ha" York'. v.r.ion of 

the unitora CO.D.roi.1 Code ("UCC"I. B.c.uI. the 5.n Har-Tiqer 

tran5action involve. the eala at go04. tor $500 or .or" tha H." 

York Unitora CD~parclal Code" .tatut. ot fraud pcovielon. govarn. 

tha tran.aetlon . .i.lll tI.Y .U. C. C, • 2-201 (HcKinney 1964 • 8Upp . 

19.,), Thar. tor., the contract i. enforc.able only if tvideneed 

by •• i~n8d writing. Tha N.Y.U . C.C. providae that ••• rchant's 

cQnri~.t1on oC an '9r.ament 5atl,fiea the .t.tut. unl ••• -Yrittan 

notice of objaction to its contant. 1_ givan within t.n dey. after 

• 
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it h nedvect . " N.Y.U . C . C. I 3-a01(a) (McKinney liU i Supp. 

1988). San Har contends that ita July 17 telox •• , in conjunction 

whh T1C1l!r·. July 21 telCK, 1& luUl;hnt to uthty the atatute 

of fraud. . Tiger doee not dhput., and it 1. apparent to thl. 

Court. that tho July 11 talex •• , if not objacte4 to, .atL.ty the 

atatuta of freud.. For 1notan08, 1n Apex all CO. V, VAnguprd g11 

~Lcc Cg , 760 r.ad 411, 423 (2d Cir. 19851. the court fcund 

that "paX'tI telex. which oontainad price, quantity and delLvery 

terma, .athtted th_ 1I.Y.U.C.C •• tatute of fnud. provlalona. San 

Har'. talex •• contaln th ••• and additional taBa lnd ao ,atiaty the 

.t.tute'a writln9 require~ent. 

Navarthale... Tiq8r contend iii that iu July U and July :u 

telewea, far (roil contirJDln9 an _gulment with Sen Mar, oonatltutad 

objection. to tha July 11 tel.we. and thu •• ~e auf flo lent to bar 

.ntorceRent of any agreement under the at.tut. of fraud.. Th. 

i,au., then, h wh.th.r Tiger objlchd to the July 17 telax .. In 

ita July II end JUly H t.lex .. . 

objeotion. 

Thh Court find. luch an 

Thl July al tel ox provide. that "with retorance8 to the IJuly 

11) t.l •••• r.~.lv.d Crom your •• lv •• , We h.reby lnfor.. . you 

that W. arl atill trying to a.a It it ia po,.ibl_ to develop tha 

purchaa_ oC crude all troll San HIt', •• 1I00n .. We can achievI 

d.d.lon on thia hotter . w. '01111 let you know opportunely. 

M.&nti~8, wa hava no poalJbility to 155uI any .ort ot document, dUI 

that carVa ha. not ~e8n coneludad . u Tho July 2. telax provide. 

that "We hlreby reemphaalze that no cargo ot aruda all h., blan 

• 

• 
concluded with ,.n tfar Ino. No oonfia:,..t.1on OiC' r''lUl1l1rl' 'lfl l'I'I''1i 

exiat. It III ~.twlln fiver .atrol.u. co~p N.V. and ann ~~r ln~ .• 

Th.e. tal'Xea Don.ttt.uta abj.ot:ion. within the "aln lng ot 

N.Y.U.C.C. I 2-301(2). San Hlr'a own p.Utlon to thh Court 

concede, that Tiqer infon.d S,n Har: that no contract had ba.n 

.ad •• In .ddition, Sen Har'l July 23 k'ply tat_x to Tlglr, I" 

~hloh it .xpr •••• d aurprl •• at Tig,r" vl,w that the partia. had 

not , conolude~ an~ bJnding .gta.mant, rav,.la that San Har 

und.r.toed the July 2l telex •• a rejeotion at the contraot, .a 

aUah, it i. an obj.otion under the at.tute or fraud •• tfavinQl 

afflctlvaly concedad Tigerta r'j aetlon of any binding Obligation. 

SIn Har cannot nov •••• rt th. contr.dictory '~9u •• nt that Tigar" 

tal.x •• ara not objectiona tor purpo ••• of N.¥.U.C,c. I 2-201(2). 

purtharftorl. vhile Tigar'. July 31 t.lek rafar. to lta .ffort. 

to IIdav'lop the purchaee of orud. oil." both thi. tel_x and tha 

July 2. tllex un.quivocallv a~jaot to the July 11 talaxl' in.otar 

.. t.hey attl .. pt to onate anforcubll a9ne.ente. Thh ca,a I, 

thus diatinguiahad tro. r'Edue r.ma lng. y, Hott.~, .,. ,. 

aupp. 1 (N .D. Hl.,. 1911), wherl the aou~t found that a t.ll~ di4 

not conlUtute In Objection baalul. it r.r.r".d to "tha 

unavail.bllity ot o~ldit tara., (whiCh) ,ugg.,t, that such t.r., 

Day have bl'n ,arli,r aqra.4 upon." Tlkan together, Tiglr" July 

al ancl a4 tel ... : .. 40 not IU99'lt any luc:h .liJre .... nt. On tha 

c:ontrary, Tiglr" July a. tall. i. obviouely an atta.pt to clarity 

it. padUc" refueln9 to ~e ~ound by tha JUly 17 telex ••. By 

vlrtue ot auah objectiona, thl oontract 1. unanforoe.ble under tha 
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• 
•• v~ ~.~ua. provialen at Hew York" vera ion of the UCC. ~ 

A.a..9..o.. tnt Cllr. Pom,otic Int.') Stlas Cgrp. Y-..lll.A.nsl-.kU,k Cg.1 

soh, Co .. "1 r. Sl.lpp. 101, 705 (S.D . H,Y. 1913). 

Thl, court "Ul not .ntorc. on arbitration C'1:\\110 nRIOoit'ltnt\ 

with In .~re ••• nt. luch .~ th18 on., thlt t, inoapable at 

.ntorca~.nt. In Brown y. G1l119an. Will L Cg., lB1 . f. SUppa 166, 

769 (S.D.N . Y. 1168). the court at,tad that " Ilnol (In) arbitration 

proviMion 1e en intogral part or {lnJ al11gld contraat, the 1,.uI 

•• to whIther the partl •• ~9r •• d to that provillen requir •• u. 

rtrat to d.tando. it • contract e",ht •• " UA.J.l.oJI Am.lian 

A..Ul.inu. lng. V, JnullYlUL.ot1 J.Cfcnsm......c.wwt,y Alr ad. I 269 F.2d 

Ill, Bl1 (6th Cir. 1959) (lI(l)t arbitration t. to b, conplllad, tha 

contract in ~hich t~. agr.e~8nt to Bub_it tD arbitration app.ar., 

.a well aa t~. arbitration provl,lo~. thea.alva ••• uat b. valid and 

enCorceabl~ in accordanca with ordinary contract principll. under 

applicable stat. and roduul h\f, " ) I POllux Horing "allneh., Inc. 

~1&uh DreyeYB C0UU-, 45' r, Supp. ZU, lU (S.D . N.Y. 1911) 

,arbitration clau.1 anCorca.bl. only it undorlyJng contract La • 

vi.bl, dOCURent) , 

S.n Har dao contenda th.t Tiger ahould bl estoPFed tro. 

•••• rtin9 a at.tute ot (raud, 4e'an,. b.caU" San Her .uatain.4 

injury whan it r.asonably reti.d on T190r" r.pre3.ntat1on thot it 

would purcho •• San HAr', oergo. Thi •• rqua.nt 1, vithout •• rit . 

Tiger correoUy points out that court. will reject. atatute of 

fraud, arqument on promia.ory .,toppal qround. only whon nacaaaary 

to pravent an unoonaclunabl. r.ault . ill Philp smith' e9' y. 

11 

~I IEdlt or'. Hate: The foll owing word . -.t.tut. or frlud.- ware cutofr the t op 
or page 11 of the opinion. J 

II> 

~ 

~ 

• 
lLIlJ.,h corp" ,,. r.3d 14, 16 pit dr. U1'7). -r IncUcatlnq h. 

r.fu.al to be contnctually bound vithln two daya of rao.lvlnv 

Sin Har'a tele •• Ttvar actad .~paditlou.ly undlr the eireu.at.nOee 

an4 ,ucc.8dl~ in avo14in; an uneonaoionabI' re.ult. Whila S.n "ar 

.ay have incurred 105 •• , by not •• 111ng tha cargo in I d.clining 

Ilarket, thl. do .. not .. top Tiger frail •• alrting •• tatute of 

trlud. dat'n.e, -Tha a trongly held publio policy raflaot.d in N.w 

York' •• t.tute of Craud. would be •• vlrlly undlrainld if • party 

could bl .atopp.d troll a,aorting it .vary tip. a ' court tound that 

loml unrairn.a. "ould othlrwl •• c •• ult." ~ 

CpDclullpD 

SIn H.r'. pltition to coapll arbitration and tor the 

appoint.ant of .n arbitrator is dlnlad. Tiglr t , ~otion to dl,.l •• 

the p.tJtlon i, Qranted under I ~ul. Be lumaary judqqent .tandard. 

e.oau" thh d.chion h b ... eS on aaarnatJve ground" that the 

arbitrltion ellu •• r.ill to ,etlety the Convention', vriting 

r.quire •• nt Ind thAt the undarlying contract i. unentoroeable, thil 

Court hi. not .ddr •••• d whlth'r San Har ' , r.t.ranoe to arbitration 

oonatitute. a r.quirem.nt that th. partie •• ub_it thair ol.put.5 

to ubitratJon . 

SO ORDERED 

D"TEDI Octob.r II. I9t 1 
Wa" 'tork, lIow York ~~'-'5'L 

U.S .D.J. 
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