ranty of seaworthiness represented o cor-
rect statement of the law, and becaose the
jury's finding that the shipowner was liable
under that spandard was supported by evn-
denew from which o reasonable jury could
kave drawn thia eonelusion, the jury's ver
dict should be upheld and the distriet
ecourt’s sctions affirmed.

q

McDERMOTT INTERNATIONAL,
INC., Plaintiff-A ppellee.,

v,

LLOYDS UNDERWRITERS OF Qﬁl
DON, John Richard Ludbrooke

ns rep of those Certnin Uriderwsi
Euh:rihh;l.n!u[erlunm Insur-
ance No, 104207, Mdﬂﬂk&m

No. n,mﬁa.

United States M:hu Appeals,

Qet"3, 1961,

(Imsured under all risks mstaflation
fwatkr policy sued nsurer on the policy in
ute =ourt after msurer denwed covernge of
spalicy claim for losses in the amoant of
£19.247,000. After removal, the United
States Distriet Court for the Eastern Dis-
triet of Lows@ana, AJ. MeNamara, J., re
manded w state court on ground that pode
cy gave insured right to choose forum
where policy's arbitration provisson woold
be enforced, Insurer nppoaled, The Court
of Appeals, Reavley, Circait Judge, held
that: (1) district court remand order was
reviewable by direct appeal under the col-
lateral order doetrine, rather than by man-
damus; (2) policy did not unambiguously
give insured right to choose wihich forom
would decide arbitrability of policy disputes
or waive msurer's removal rights; and ()
in cases under the Convention on the Hee
ognition and Enforcement of Foreign Arbi-
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tral Awards, defendant's wabver of its re-

moval Aghts must be explicat to be given
effect.

Remand order vacated and case re-
turned o Distriet Court

L. Removal of Cases S61078)
DHstrict mﬁm care to ex-

plaan ther mﬁ remanding cases o
ALALE SOUFLE,

2. Remoyal of Cuses &=107(8)
':?-T."‘i,! i?mﬂl had suthority under
remuil.l tute to review distriet coart's
case Lo state couri parsuant w
‘ithgrafice policy's serviceof-suit clause.
g8 DS.CA § 1447ic, 4.

V2. Remeval of Cases &=107(9)

District court's discretionary remand
order which court issued pursuant to par
ties' insurance contract was reviewable by
appeal under the collateral order doctrine,
rather than by mandsmus; review by man-
damus is required asly when district coart
has remanded a case without authority to
do =

4. Removal of Cases ==107(9)

District court order remanding case to
state court pursussl 5 & Etatute, a eon-
tract between the parties, or when court
has diseretion to dismiss the action = re
viewable by direct appeal Court of Ap
pels reviews by mandamus allegations
that the court has remanded for any other
TERS0T.,

5. Insurance =72
Removal of Cases &7
Service-of-suit and arbitration claines
of all Aaks imatallation foater pobiey dad
not unambiguously give nsured right to
choose which forum wonld decide arbitra-
bility of policy disputes, or waive insurer’s
removal rights; service-ofsuit clause did
not necessarily lpplrmdﬂpuul.m
ing proper forum to decide
questions, and clause could be read as
@v‘ingunl:uhjuﬁnmmp!muljnridb
Lon,

Unlted tates
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6. Insurmnce E#=H1K

[nsured uwnder all rsks [(nstallation
flater poliey forferted any benefit from
prnciple that pobecy ambiguities are con-
strued agminst dreafter, with respect to ser
vice-of-sait clanse, by having broker pre-
pare “slip” listing standard clauses that
insured wanted in policy, including service-
of-puit clouse,

7. Arbitration =217

Section of the Convention on the Ree-
ognition and Enforcement of Foreign Arbi-
tral Awards does not confer on internation-
al litignnts & noowaivable right to a federal
forum for the resolotion of Convention dis-
putes, 8 US.CA § 205

8. Removal of Cases &=17

Although Congress made it easy for
defendants in cases under the Copfention
on the Recognition and Enforeemént, of
Foreign Arbitral Awards to remove cX8e to
federal court, defendants may, coftractual-
Iy waive such privilege; however, Court of
Appeals will give effect woly to explicit
wamvers of Conventon Vol removal nghts.
8 UBCA § 205

Chock ©. Barlow, Carlton Heeves, Lu-
ther T"Munford, Phelps Dunbar, Marks,
Clayere &'5ims. Jockson, Miss., Jumss H.
Hougsel, Danny G. Shaw, Harry 5. Hed-
mion, Jr.. Brose V. Schewe, Phelps Dunbar,
MNeéw Orleans, La, for defendants-appel-
lnnts.

John V. Baus, Bruce J. Brumfield, Nan
Roberts Eitel Jonea, Walker, Wasehter,
Poitevent, Carrere & Denegre, New Or-
leans, La., Arden J. Lea, W. Clay McGehoe,
Lan, Flavnicky & Mossley, New Orleans,
La., for plaintiff-appelies.

Appeal from the United States Disurget
Court for the Eastern District of Louisiana,

Before REAVLEY, JONES and SMITH,
Cireuit Judges.
REAVLEY, Cirewit Judge:

The district court remanded this case to
state court on the ground that an insurance
policy msued by underwsriters at Llovds,

#4 FEDERAL REPORTER. 3d SERIES

London (Underwriters) o MeDermott In-
ternational. Ine. (MeDermott) gave MeDer-
mott the rght o choose the forum where
the poley's arbitration provision would be
enforeed. We consider the court’s remand
order appealable and vacate it

L BACEGROUND

McDermott bought an /il risks instalia-
ton floater poligy from Underwriters every
year from L80E te 1086, This case con
cerns consttucton of the following two
clauses By the 1989 policy:

E_p. SFrriee of Suil Clause
ft & Bgroed that in the event of the
fallure of Underwriters bereon to pay
Bny amount claimed to be due hereunder,
Underwriters herson, at the request of
the Assured will submit to the jurisdie-
tion of any court of competent jursdie-
tion within the United States and will
comply with all requirements necessiry
to give sach Court jurisdicton and all
matters ansing hereunder shall be deter-
mined in aecordance with the law wod
practice of such court.

It = further ngresd that service of pro-

ceda in such suwit may be made upon

Messrs, Mendes & Mount, Three Park

Avenue, Wew York, N.Y. 10016 and that

in any suil instituted aguinst any one of

them upon this contract Underwriters
will abade by the final docision of such

Court or of any Appellsie Court in the

event of an appeal

The above-named are authorized and di-

rected to accept serviee of process on

behalf of Underwriters in any such suit
andfor upon the request of the Assared
tx give a written undertaking to the As-
siared that they will enter o generml ap-
perrance upon Underwriters’ behalf in
the event such a suit shall be mstitated.

9. Arbitration

All differences arming out of this con-
truct shall be peferred to the decision of
any arbitrator to be sppointed by the
parties in difference, or ff they eannot
agree upon & single arbitrator to the
decision of twa arbitrators, one ta be
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appointed in writing by each of the par-
thes and in case of disagreement between
the two srbitrators to the decision of any
umpire to be appointed in writing by the
arbiteators or by & court of competent
jurisdiction within the limits of the Unit-
od States of America. [t & agreed that
the place of arbitrathon shall be designat-
ed by the Assured and the expenses in
connection with the arbitration shall be
borne equally between the parties in dif-
ference,

MeDermott's subsidinry, the Babeock
and Wilcox Company (B & W), supplies
utilities with electric power generation
equipment snd structures. [In 1968,
chemical reaction irreparably damaged

pir hemt exchangers that B & W w!.h'm-:

stalling for Baltimore Gas & Flectrie Come
pany.

McDermott submitted a palicy chim for
its losses from the Baltimorg inedent, Un-
derwriters denbed =band Mecler-
mott sued on the pdficy Yor $38,247,000 in
Louisiana state seourt../Underwriters de-
manded that M tt submit to arbitrs-
tion of theojdsues ™ the state suit. The
d:umnﬂﬂ'r;i’ﬂﬂl MeDermott to file & sep-

m%ﬂmg the Lodisiana court to
declare thar McDermott had no abligation
L arGilrate.

“Ninderwriters removed bath suits to fed-

Yral district court under 5 US.C. § 206

McDermott filed a motion to remand the
cases. The distriet court held that City of
Rose City v. Nutmeg /na. Co. 531 F.2d 13
{5tk Cir.1991) establishes that, pursuant to
the poliey's service-of-suit clause. McDer-
mott 8 entithed to choose the forum where
the parties’ dispute regarding arbitruton
. Je or Merrimeack Mt Fire fna Co, 587 Fld
a3 (Seh Cir.19TH) represents (his coun's juris-
pradence cn remand reasoning dischosure.  The
Wermmark cour refused 1o compel & dissrsoi
judge 16 s a permisshle ground for remand
where the courts onder was ambiguoas &5 b0
remand propeiety. fd ot #4728, We guestion
the comumuang validity of Merrimack because il
relies on the Supreme Court's stalefmenn in
Thermiron Produco, fnc. v, lermanidorfer, 413
U5 104 96 5.CL 584, &b LEd.2d 542 (157a] thas
TH USC § 144Tc) “siaies the szclsive grownds
for resnand ™ Merrimeack. 587 F22d ot f4d. The
Court has retreated from this sbeolatiss view of

will be resolved. The court remanded the
cases o Louwiniana siate court
MeDermott asks us to review the distriet

court's remand order either by sppeal or
writ of mandamus.

[I. APPELLATE JURISDICTION

=l

[1] We hold thdi eourt's re-
mand order is 3 , but this requires
tion that tife ity and mesns of ap-

pellate review for a district court’s remand
arder dégend entirely on the court's reason
far. the order.'

Mo AsneviEwasLe REmasn ORoers

"[3] Congress denies us suthority to re
view remand orders that district courts is-
sue under 28 US.C & 14470c) for lack of
subject-matter jurisdiction. = USC
§ 1447(d). And although the question is
presently undecided, section 1447(d) may
also preciode our review of a district
court's granting of a Gmely motion 1o re-
mand due to defects in removal procedure.
In re Shell Onl Ca., 932 F2d 1518, 1520 n.
5 (5th Cir.1991). The district court remand-
#d this case parsuant to the policy’s ser-
vigeaf-anit clause, a reason outside the
seope of section 144Tic). Section 1447(d)
does not bor our review. Job et 1630-Z1.

. ArrELLaTE REVIEW BY AFPEAL VERSUS
MaxDaMUs

[3] The parties dispute whether review
= appropriate by appeal or mandamus.
These methods of review are mutaally ex-
clusive, Moses H. Cone Memorial Horp. v.
Mercury Construction Corp, 460 US. 1, B
p 6, 108 5.CL 927, 983 n. 6, T4 L.Ed.2d 765

§ 14470ck  Ser Cormegpie-Mellon "
Cohrll &84 U5, 340, 108 S.CL 814, &21-1L, 98
LEd3d 720 (1988) {Ferrmifron docs nol limit
districi cour's discretion o remand pesdent
claims o saie court rather than dismiss them)
Becauss ibe permissible grounds snd means of
reviewing remand orders have expanded consid-
erubly since Memmecky stricl adheremes 10
Thermrom. and the svailabllity and means of
appellse review turna exchsively on ibe distrscl
court's reason for remand, disrict cours. should
1ake care bo explals cheir reasons for Femsnd ing
et o

-
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[18&3), and we look to precedent o decsds
which to exercesse = Lhas case.

ln Thermiron, the Supresme Court held
that remand is only allowed in accordance
with section 1447ic) and & writ of manda-
mus under 28 US.C. § 1651 s the proper
tool for securing a district judge’s comphi-
ance with this rale. fd 423 U5 at 352-53,
86 S.0L at 59304 (ordermng distret judge
to hear case remandéd due to crowded fed-
eral docket]. The Court chose o review by
mandamis beesuse it understond its prece
dent to establish that & remand order is not
a “final decision” within the meaning of the
direct appesl statute, 2B UB.C. § 12917
fd at 35251, 96 5.0t at 594 (“becaise an
order remanding & removed nction does not
represent o final judgment reviewable by
appeal, Tt]he remedy in such a case is by
mandamus to compel action...."") {qudts
ing Raviroad Co. v Wiswall, 30 1_13" ]
Wall) 507, 6O, 23 L.Ed, 103 [151'5‘,"

The Court next chose between, diredt ap-
peal and mandamus in Mofge-fl Cone
Like this case, Moses H /Come\concerned
the question of whether the ashitrability of
a dispute between a Im:p:?inud & contrae-
tor would be decided i federal or state
eourt. The bﬁﬂ'i‘hd the sontractor in
state court f6r s-declaration that their dis-
pute was Tibt, Subject to arhitration. The
contraceoe then filed s separate action in
fgdﬂhuuﬁmrmlvethemuuﬁmhi]r

u,uﬁm_ The distrct court exercised

JI ton ander Coforada River Water
, Cobserpation [iatrict v Dmifed States,
494 1.5, 800, 96 S.Cc. 1736, 47 L.Ed 2d 483
“(1976) to stay the federal proceeding pend-
ing resslution of the state suit, Moses H
Come, 460 U3, at 4=7, 103 5.Ct at 83132,
The Court held that the district court's stay
order was an appealable collateral order
under Cohen v Bemeficial Industrial
Loaw Corp., 437 U.S, 541, 68 5.Ct 1221, 23
L.Ed 1528 [1948) beécanse ic 1) conciusive-
ly determined the issue of which forum

1. Seciemn 1191 pruﬂﬂdu. 1:Ihermu'unfmh
shall have of appeals fram all
fmddmmiﬂﬂudmmmutuhhcllml
ed Stmies, ... except where a direct revicw may
Ehldmlhr&l:prm‘r:wf'

L Bur see 15 Wakar, Movin sst Coorrs, Freema
Pruscncs aso Paoceooan § 35014 a1 540-50 (1978)

344 FEDERAL REPORTER. 24 SERIES

wounld decide the arbotrability question; )
resolved this important issoe that was com-
pletely separate from the merits of the
action; and 3) was effectively unreviewable
on appeal from = final judgment in the
case. [d. =t 11-13, 103 5.Ct. ot 934-35
Moses N Comne does nol mention Therm-
trom.

The Court knst consdeared/Memand review
m Carnegre-Mellon, Priverfrty v Cohill,
484 1S, 343, Lgﬁm 614, 621-22, 98
LLEd2d 720 (19881 “There, the district
court allowed the plaintiff in an age dis-
eriminatign shit to delete the federal claima
from his, templaint and remanded the re-
mnulhrpnﬁenldlhntnmumm The

employer filed o notice of appenl

‘and o petition for mandamas with the Third
Circhit to keep the case in federnl court. A

panel of the Third Circuit held the appeal
barred by section 1447(d) but granted the
petition for mandamus. See fd 108 5.0t
at 61T & n 4. Sitting en bane, the Third
Cireuit reversed the panel's decision to
grant mandamus. The Supreme Court af-
firmid the ¢n bame decision. ruling that o
distriet court may remand pendent claims
when it has the discretion to dismiss them
even though no stafute sanctions such &
remand. Jfd at 6Z1

Cohtll i important to our resolution of
this case because it expressly precludes our
reading Thermires to require statutory
puthorzation for all remands. fd at 671
However, Cokill does not address the issue
of whother review of o distrct court’s dis-
cretionary remand order should be by ap-
poal under Moses A Cone ‘s rationale * or
by mandamus. The Court simply affirmed
the gn danc court's final decsion to refuse
mandamus. Although the defendunt em-
ployer could have put before the Suprems
Court the punel decigion to review the dis-
trict eourt's remand order by mandsmizs
rather than apoeal, it did not do so. See

([ the [Fhermron | Cownt had specifically

[ewumed om the method of review, | would kave

been Better sdvised to recognize the availabdlity
of appesl™).

&, Cohill does not mention More . Cose
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Briefl of Petitioners, Caraegie-Mellon [Uni-
permify v Cokill 484 U5 343, 108 5.Cc
614, 98 L.Ed.2d 720 (1388}, (LEXIS, Genfed
[thrary, Briefs fils) (only guestion present.
ed wos whether distriet eourt eodld remand
on ground not listed in section 144Tiell

We read Thermiron, Moses N, Cone, and
Cokill to mstruct that we review the dis-
trict eourt’s remand, order, which the court
issued pursuant to the parties’ contract, on
appeal under Coken's collanteral order doe-
trine. Thermiron requires review by man-
damus only when & distrct court has re-
manded a case without authority to do aa.
When the Conrt msoed Thermiron, a dis-
triet eourt's only authority for remanding a
case was section 144Tie), and review of
section 1447(e) remands 8 barred by sec-
tion 1447(d). Then Cohill established that
remand s appropriate when o district cougE
has discretion to dismizs & case, Thidcoart
has recognized s district court's aaghogisy
to remand o case pursuant to e parties'
contract. Nutmeg, 931 F.2d.at 36 (direct-
ing distriet eourt to cemamdy, kee alro M5
Sremen v, Zapata OWf-Shore)Co., 407 TS
1, B-12, 82 5.Ct. 19407, 1872=14, 32 L.Ed.2d
518 (1978 (dstrcf coury muost enforee fo-

5, MeDermoll Wants us to review 1hils case under
mandamus Gresdapds which are move defer-
ential igrhe Ngiriel court’s destslan than appeal
uandastls. See Inm Rr Frrer Soark Sav, dis'm, 820
F.2d TOMT 1415 (Seh Cir, 1987), Sourhern Pacdfic
§ Con v Sem Amtoia, Tes, T48 F2d 358,
170 (%h Cir.1984) {mandamus s extraordinary,
disgretionary wril only available o remedy
abuse of discretion). McDermoft argeo
T Corevran v Ardre fes. Co, Lid, B42 F.2d
30, 38 (2d Cir.1988) properiy considers Afoser A
Cione, bar ssill holds thai Theeremiren and Codild
regqusire that & count's discretsonary remand or-
der be reviewed by mandamus.

We think that Coveoran b wrongly decided.
The Corcoren court fell obliged by Colall 1o
review the disrsct coun's discretsonary remsand
order by mandamuos. i af 35 But we have
previnasly explained that Codil did noi addres
the proper means of review of a discretionary
remand order. Moreover, ibe Corcoren couirt
did not adeguately distinguish Kar! Koch Srece-
tng Ca. v. New Fork Comention Cenier [rverop
mend Corp, 838 F2d 658 (24 Cir I9EE), where
the Second Circwit Followed Pedlsparr Investars,
Ine, v Fudeo Qualiny Thearres, fuc, 741 F2d
7L 278 (Wb Cir. | 984), whaoh Follonved Moses B
Come in maling thai contractual remand orders
are reviewabde by appeal. Ser Karl Koch, 838
F.2d at 854, The Corcoran coart aflempled 0
distinguish Karl Koch on the ground tha che

rum selection clause directing dispute 0
London Court of Justice unlesa resssting
party shows enforcement to be unreason-
ablel. Meanwhile. Woses H Cone estab
lshed that a district court’s stay that effec-
tively allows a stote court to decide the
question of arbitrability 3 an appealable
coliateral order® The peurt's remand or
der bere has the same @efféct on resolution
of the identical issue. nd-we do not believe
that we are regioieiéd to the Thermiron
review methodology “simply because the
procedural posture/of this case allowed the
district gourtiocissue a remand order rath-
er thama\stay®

Jhermiron and its progeny use mands-
mus\to require district judges to decide

igspes of remand on proper grounds. In
Woses H. Cone, however, the Court never
guestioned that it was within the distriet
eourt's diseretion to atay the federal pro-
ceeding pursusnt to Colorado River Mo
sex M. Cone almply explained that the dis-
triet court abused that discretion. 460 U.S.
at 18, 108 SCt at 588, Beeavse under
Cohill and Nutmeg, district courts have
authority to remand cases parsuant o con-

effery of the concracoual remand oeder in Karl
Kowd wis 10 deterening the [orum in which the
ligation would be decided, whereas the effest
ol the discretionary remand order b6 Conceran
wad only o determine which foram would de-
cide the arbitrahility question. Corcorsr, B47
F.2d m 35, Thr:nmm:iuhmmmﬂ
Moser M. Come, on which Kard Kock relies, treal-
e as appealable an order that, like the e at
ssne here amd In Corcoren, anly decided which
forum woukl decigle the arbuirabality gocition,
Ser Mosss . Come, 460 U5, ag [1-13, 103 5.Ce,
atl B34-135,

6. DBecause the district courit’s memand order =0
cloeely paruliels the siay order at jwoe in Moser
M. Coww, it qualifies as 8 collaseral arder under
et eout s remditian of e oollaeral order doe-
frins's requinibes
(1) 1he arder must frally dispose of 5 maner
s that the disirier couwn's decision may mot be
claracirreed as ientative, inlarmal or iBoom-
plete; (2] the question presented must be seri-
cus snd wnsettled: (1) dse oeder mus be
weparable from, amd collmerad o, righis as
seried in the principal sub; and {4} there
shosild generally be & risk of imporast and
probabiy imeparable loss il &n immediate ap-
peal is mot heard.

Apasra v. Temnaco (8 Co. 913 F.2d 208, X7 (5zh

Cle. 1990,
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tract, the distriet judge here did not net
withowt authority; mandamus uAder
Thermirom is inappropriate. Ser Schin-
gemhauf v Holder, 379 U.E. 104, 112, 85
5.0t 234, 230, 13 LE4.2d 152 {1964) ("[t]he
writ of mandamus & not to be wsed when
‘the most that could be elaimed is that the
district courts have erved in ruling on mat-
ters within their jurisdiction’ ") (gQuoting
Parr & [Mmifed Stafes 351 U5 518, 520,
TE 5.0t 512 917, 100 L.Ed. 1377 {18586
Here we are concerned with the propriety
of the district court’s contract construction,
and Moges H Come permite us to review
the eourt's collateral remand order by di-
rect appesl.’

Our reasoning and decision &8 to the
proper means of review of the district

Ltd, 933 F.2d 1207, 1211 n. 6 (34 Cin
Reges Assooiates v Rank Hotels

ment), Léd., 894 F.24 199, 194=98%6th Cir.
1990), Kari Koch, 838 F 21 & 86859 & n.
1 {2d Cir.1988); Pellepori\nugstors, Inc. v
Budeo Quadity nwm Ine, Tal F.2d
278, 217-78 (9th Gir.

Thnmmmwh:l'm reviewsd 4
district courtls’ femand order and found
that theEou¥t Sssued the order on o non-
u.ut.utll_rj',;;gi'puminihh. basis. Owur prior
casffall concern courts’ attempts to re
many for rensons other than those allowed
ghder federal statute, contract, or disere
' tohary dismissal jurisprudence.' See fn re
#Bhell il Co., 932 F.24 at 1519-21 (remand
bised on untimaly motion to remand for
lack of rersoval jurisdiction ordered retract:
ed by mandomusk fm e Allied-Sigrol
fme., 919 F.2d 277, 279 (Gch Cir 1HEN {re-
mand based on state siatute parporting to
direct suits against political subdivisions to
gtate court ordered retrncted by mands-

7. Though the Couwrt sated in Thermrtrmm hat
remand orders aro nol final judgmenis reviewa:
bic by appesl, Moses M. Come charactorized the
collmeral order doctrine as an “exception 1o ibe
Finality rule.” 480 US ar 11, 108 5Cr ar ¥4

B, In Sew Ovdeass Pubic Servee fne v Marows,
AOZ Fid 166, 167 (Sth Cir.1%88), 1his coun wal-
cd 1w “ifhe only wehicle for relicf from &
remand order is the wra of masdamus®  Bur

court’s order accord with the four ul-l!lrr'_
courts of appeals that have fnnuhﬁer!df.'hi"
question. Foster v. Chesapeake Inf ﬁ" '

84 FEDERAL REPORTER. Id SERIES

musl; /mn re Shell Off Co, 831 F.2d 11566,
1157-568 (G5th Cir. Unit 4 19800 (remand
premized on lack of tmely opposttion to
remand motion ordersd retracted by man-
fnmaus),

[4] To summarizs, a distriet court may
remand o case pursuant to § statute, a
contract between the pasties, or when it
has discretion to diamids h action. Wa
review by mandamp$ia that the
court hos mﬂmﬂﬂ?"mr other renson,
Congress pmhﬁl:n = from reviewing re
mand orders based An section 144T(c). We
TEviEw EE‘F{!'.NI.M.I remand orders by direct

appeal.

. HMERITS

Durresolution of this case i complicated
Ly the fact that the parties by their con-
tract. Congress by siatute, and this court
by precedent have alfl stated legal stan-
dards that we must apply to the issues now
disputed. Our decision accords with thess
standards whike respecting the legitimate
concern of the mternational business com-
munity for prompt and predictable resolu-
tion of forum choice disputes.

A, THE ParTies: CoONTRACT AMBIGUITY

[6] We review the district court’s inber-
pretation of the poliey de newo, [USY Corp
i, Tameibaium, S68 F.2d 1455, 1457 (Sth
Cir. 1989, and find that Underwriters did
not unambiguosaly give MeDermott the
mght to choose which forum wouald decide
the arbiteability of their policy disputes,
We recognize two alternate resdings of the
pobiey’s  service-of-suit and arbitraton
clauses.

I Bervice-of Suil og Alternate Forum
Sefertion Clouse

When o poliey's service-of-suit clause ap-
plies, its probable effect is to waive the

becasiee the AMlspsais cowrt beld thei secbion
134T{d] deprived if of junsdsction over the ap-
peal, we disregard this maemen as dicm. I is
adun incorreoy dicts i Hght of Thersrron s lmis-
ed holding 1hat “mandamus (s ar approprisie
remedy 16 reguiss the Diatriel Cosn o emlemain
[a] remanded acison.” 423 US. a 352, %6 500
m 593 {emphasis added); aecord fm e Allisd=
Sigegd, dre, §19 F.2d 277, 275 (S5d Clr1990)

T

United States

i —'—rﬁm




ingurer's removal nghts, See eg. ANul
meg, 991 F.2d st 15-16; Cemma Aircrayl
Ca, v Fidelity & Cosualty Co. af New
York, 616 F.3upp. 671, 674 (D.N.J.1385)
But the palicy’s serviceof-suit clause does
not neceasarily apply to disputes concern-
ing the proper forum to decide arbitrability
questions, The serviceof-suit clause ap
plies “in the event of the failure of Under-
writers to pay any amount claimed to
be dus [under the policy]l” Melermott
and the district court reasoned that Undee-
writers’ denial of MeDermatt's policy clam
invoked the poliey's service-of-suit claose,
but they ignore the policy’s arbitration
clanse in doing so.  See Propecin de Vene-
ruela, 5S4 v Bonco Mmdustricl de Veng
susla, S.A, T60 F2d 300, 30596 (2d Lir.
1985) (“where two seemingly conflicting
contract provisions reasonably cafi be\see-
onciled, 1 court i required to do'sd and to
give both effect™).

If the serviceof-suit clause is a forum
selection clause, the arbitration clause is &
coequal forum selection tlause, See Myl
subishi Motors (Corpn™%. Soler Chrysier-
Plymouth, Me, 474 15, 614, 629, 106
8.0t 3346, 385547 L.Ed.2d 444 (1985) (ar-
bitration agresment i a forum choicel
The arbitration clause applies to “all differ-
sncs arihing oar of [the policy] contract.”
The qiestions of whether the parties’ cov-
erape dispute is arbitrable and who decides
arbitrability are undoubtedly differences
wrizing out of the policy. See Sedeo, fnc. ©
Petroieos Mecicanos Mericon Nationol
(il Co, (Pemex), T67 F.2d 1140, 1150 n. 26
iSth Cir.1985) (arbitrators should decide ar-
bitrability questions after court determines
that dispute subject matter is covered by
the arbitration claose and party initinting
prhitration is coversd by elmosa),

Underwriters executed the policy think-
ing that a subset of all disputes—those
arising from the policy—would be deter-
mined by arbitration. The service-of-suit
clause’s “failure to pay & clam” provision
could be interpreted consistent with the
arbitration elasse to apply o suits coneern-
ing enforcement of an arbitration award.

4, The policy also pormits the parties fo hass "3
covart of competent jurisdiction within the limits
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See NECA s, Lid v Notiomal! [Fmiom
Fire 'mx Co. of Pittsburgh, Pa. 395
F.Supp. 955, 958 (5. D.N.Y.1964) (arbitration
not waived by serviceolsuit clause be-
cnuse service-of-suil clause anly “designed
to guarantee the enforcement of arbitra-
tion awards™): see also Hart ¢ Orion Mna
Co., 463 F.2d 13584361 (10th Cir.1971)
(unapecified serviedof€nit clause consist-
ent with arbitrafion tlause). Enforcement
suits do not. ehfieern differences arsing
from the partes’ contract, but rather dif-
ferences coheefning the propriety of the
arbigmiion proceedings held pursuant to
that, dentract. Thus, the policy may be
read s contemplating that a claim for fail-
wrt to pay under the policy not be made in
mourt until after an arbitration proceeding.*
tract that & court order may be necessary
to compel arbitration. It is just as likely
that the parties did not provide for this
contingency in their agreement as it is that
they intended the service-of-suit clause to
apply to all disputes not actuslly arbitral-
ed. That the serviceof-suit clause apphes
only when Underwriters refuses o pay
instead of “to all disputes not submitted to
arbitration,” incresses the plavaibility of
the former mhtrjnim We also wonder
why Underwriters would secure an almost
infinitely broad arbitration clause and also
permit MeDermott to attack it in the court
of its choice.

2  Service-ofSuil ar Submizmon o
Personal Jurisdichion

When MeDermott first bought a Lioyda,
Landon policy containing the service-oi-sait
clnuse in 1952, this court did not enforce
agreements to waive removal rights. See
Carton Block Erport, Inc v The 55 Mon-
roes, 264 F.2d 297, B00-A01 (5th Cir.1958),
ceri. dismassed, 359 115, 180, 78 S.CL T10,
3 L.Ed.2d 723 (1959), disapproved by M/S
Bremen v. Zapotn OfF-Shore Co., 407 U5,
1, 9, 82 S.Ct 1907, 1912-13, 82 L.LE4d.2d 513
{1972). Underwriters thus possibly under-
stood that by allowing the service-of-suit
clause, they only consented to personal jur-

of the Unibed S3ates of America™ choose &8 now-
iral third umpire. Podicy 19
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isdiction in & sourt sebected by MeDwermott,
but they did not waive any removal
rights.'®

The service-of-suit clause does not exphic-
ithy waive Underwriters’ removal rigits.
e —= It requires Underwniters to “submit to the
LS S jurisdection of any court [chosen by MeDer-
mett]," “comply with all requirements nec-
essary to give such Court Jursdiction,” and
“abide by the firal decision of sueh Court.”
It also decrees that “all matters arising
hereunder shall be determined in aocord-
ance with the law and practics of [the court
chosen by MeDermott]” Underwritess'
exercaae of its federal removal Fight & not
pecessurily inconsistent with any of its obli-
gations under the service-ofauit eclanse,
Underwriters may remove o case after suhe

courts and complying with all nefesaary
requirements to give Louisiana's “Goufts
power over the suit. There frould be no
final decision in that eourt Igf' \U'nderwrit-
ers to abide by if it exersisig i& remaval
right. All matters wodld b determined in
accordance with the pragtiet and law of the
court chosen by MeDermott in the sense
that all state churtsfollow the removal law
established/ by Congress. See Kealy v
Freepopi-JWdonenia, fne, 503 F.2d 955,
95657 (5¢h \Cir.1974) (directing federal dis-
trict \cotet” in Louisians to proeeed with
ramaved action despite cantract that “shall
b \comatrued and enforceable according to
Yhe law of the State of New York" and
wherein the “parties submit w the jurisdic-
tion of the courts of Mew ?urt"],

At least one court has recognized that
the same gervice-of-suoit clause at issue
here could be read to waive only objections
to personal jurisdiction. fm re Delia
America Re Mma (o, 900 F.2d BB, BS3
(Bth Cir.], cert demied Wrgh! 1. Aron
e Co, — USRS —— 111 5.0t 233, 112
LEd2d 193 (19940).

The existence of these alternate posaible
pﬂl:l!‘_l' i.hl.l!-l'ln"r.'"t.h.l‘.lm.l.. I enpeert with the
parties’ stipulstion that before this litigs-
tion, neither expressed an optnion as to the
effect of the serviceof-suit clause on re-

I Comseni to personal jurisdiction is of value
especially with respert 1o defendants thar are

mitting to the jurisdiction of Loumidm's
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movability or the relatiopahip between the
service-of-suit and arbitration clanses, re
quires us to losk to another authoritstive
source in deciding this case.

B. Tms Courr Crry oF BEosg Gy v. Nurt
s [vs Ca

MeDermott urges 48 to/follow Nutmieg,
where this mmﬁr,ﬂ thit policy language
virtually ideptal to the serviesof-suit
clause in this cise waived the insurer's
removal gght™ See 931 F.2d at 16. But
just ascthe same word may mean different
thisEiedifferent contracts, this case dem-
anitrates that the effect of a contract
cliygse may legitimately vary depending on
the contract in which the clause lives. The
Nutmeg court based its reasoning on facts
that do not exist in this case, so Nutmeg
does not control our decision.

Nutmeg Insurance Compmny relied on
diversity jurisdiction to remove a suit filed
by s policyholder's assignes in Texas
state court. Heeord at 2, City of Rose City
e Nutmeg 'ms Co (Moo H0-0873), The
district court refused the assigoes's re
mand motion and granted Notmeg sum-
mary fidgment. This court reversed, hold-
ing that the distriet eourt should have e
manded the case m accordanes with the
service-of-suit clouse in Nubtmeg's pobey,
The Nutmeg court agreed with the resson-
mg of several district courts that applied
the “principle that ambiguities in contracts
of insurance are to be construed against
the drafier of the poliey™ In prior cases
interpreting service-of-suit clauses, 331
F.2d at 16, Moreover, the court found
Nuotmeg's interpretation of the service-of-
suit clause—that it only concodes personal
jurisdiction as understosd by the Skt Cir-
cuit in Jeffa—wholly ontenable besause,
unlike the defendants in Delfa, Notmeg is
a domestic corporation with ita principal
place of business in the United States. fol
Faced with no alternative meaning for the
service-of-auit claose, language strongly
implying waiver of removal dghts, and the
policy drafter prineiple, the court natarally

mcorparaied arsd hawve thelr principal place of
busimess abrosd. See Marg 451 F.2d s 1361
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held that Nutmeg waived its removal
rghta.

i Lock of Aminguity
The palicy at issue in Nufmeg fentored
the service-of-auit clanse a8 its only forum
selection clause, As previously explained,
the policy st ssue here hos two forum
selection clanses “that apply to different
types of disputes. The arbitration clause’s
existence creates the possibility, not
present m Nutmep, that the parties woulkd
argue over arbitrability, and thus where
arbitrability guestions would be decided.
The question presented to both eourts
Nutmeg was whether Nutmeg was lable
on its policy, 4 question that unmistakably*
invokes the service-of-suit clause’s “faildve
. to pay” applieation language. BuQ e
we have expluned, the -:&1:
cluuse does not necessarily m plﬁl‘&z’h&
couse o suit to determine y i
not necessarily a suit forefsildre to pay &
cluim.
Also, the h‘ﬂmmﬂiﬂ  pejected the sug:
't -:uit clause only
o because Nut:
:nrpuﬂmn with ita prin-
iness in the United States,
Bm:h:n:m:medﬂulu ‘made some
sende™\ fof the Delta court to resd the
gervige-of-suit clause there as only waiving
Mmu to personal jurisdiction because
\it “was possible that some of the Delta
tefendants "were forelgn earporations not
otherase subject to the jursdiction of any
court in the United States....” I
MeDwermott does not dispute the fact that
at least some of their policy's underwriters
are foreign citizens.
The existence of alternate possible mean-
ingz Tor the service-of-auit clause in the
policy here at msuve distingushes Nufmeg,

2 Drafler Principie

[8] Also unlike Nutmeg, here the prnc
ple that policy ambiguities are construed
aguinst the drafter does not help McDer-
mott. While Underwriters’ agents eriginal-
11, We meed not here decide whether to spply

the policy drafier principle in Underariters’ La-
wvor, Cf 1| A Poarks Tup Law asn Pescmen o

Iy drafted the language of the serviceof-
suit clause, MeDermott chose the clause
for their pobicy. A broker representing
MeDermoct in 1988, JH, Minet, [ne., pre-
pared & “ship” for Underwriters’ approval
This sbip merely listed the standard Lloyds,
London clauses that MeDermott wanted in
the policy, including | service-of-suit
clapse, After [T

slip submitted by Minet, Minet prepared a
policy bmdtﬁﬂ%mhp. Then Underwrit-

ers’ mgent,

hﬂwng:nm&uﬂeumm the

;.»l-ll?lﬂl the policy, McDermott forfeits any

Senefit from the policy drafier principle.
See Eaple Leasing Corp, v. Hartford Fire
fma Co., 540 F.2d 1257, 1261 (5th Cir.1976)
iprinciple does not apply where “[ijn sub-
stance the puthorship of the policy is attrib-
utable to both parties alike"}, cert dented,
431 U5, 967, 97 5.CL 2926, 53 L.Ed 24 1063
(1977); see also Delfa, D00 F.2d at 892 n. 4
iprinciple of resclving smbiguities agninst
drafter of little value when parties have
relatively equal sophistication and bargain-
ing powerl." Without the presumption af-
forded by the policy drafter principle, and
in the face of alternate possible interpreta-
tiona of the service-of-suit clause, MeDer-
mott cannot rely on Nuimeg

C. CowcrEss: TeE Cosvirmos Acy

In 1970, Congress ratified the Conven-
tion on the Recognition and Esforcement
of Foreign Arbitral Awards (the Conven-
tion) to secure for United States citizens
predictable enforcement by foreign govern-
ments of certain arbitrnl contracis and
pwards mude in this and other zignatery
nations. See 21 UST. 2517, TLAS 6997,
reprinted following 9 USCA. § 20
(West Supp.1991). To guin rights under
the Convention, though, Congresa had to
guarantee epforcement of arbitral con-
tracts uwnd wwards made pursuant to the
Convention in United States courts. See

Mumisp Depmascy ann Aversce 11304 (insured's
broker who prepares alip should be policy offer-

or).

—-ll'hl.'.-

Umted States
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the action or procesding is pending. The
procedure for removal of causes other-
wise provided by law shall apply, execept
that the ground for removal provided in
this section need not appear on the face

1208

Convention Art. XIV ("A Contracting State
ghall not be entitled to svail itself of the
present convention against other Contract-
ing States exeept to the extent that it is
itsalf bound to wpply the Convention.”"). So
Congress promulgated the Convention Act

in 1970 to establish procedures for our  of the complaint but be shown in the
courts to implement the Convention. 9  petition for removal purposes
U.5.C. § 201, ef seq of Chapm 1 of m_mn ar
e i section

The Federal Arbitration Act (FAA) 9 e | brought ta

USC, § 1, et seg, is the apprartmate do-
mestic equivalent of the Coovention; it
guarantess enforcement of domestic arbi-
trul contracts and awards, but with slightly
different rules of applicability. To avold
possible interference with the well-settled
jurisprudence construing the FAA, Com- o
gress enacted new legislation in the l’_‘.ub_
vention Aect rather than III!I!TH"I.I'I.&
FAA, The Canvention Aet

which it is removed.

tl.i’nd:m.] forum for the resolation
Eun' disputes.’* We disagree.
focus only on the part of

» " section 205's last sentence that says “any

4 pction or proceedmg removed under this

the FAA except where the F
with the Convention Act's few
vigions, SEMaATE CoMM O
TioNS, FOREIGH ARBITHAL AW
702, 91st Cong,, 2 Segt"d 1NT0), U.5.Code
Cong. & miuu_hﬂi 1o, p. 3601 9
US.C. § m

gnize that this suit
jof agresment and is
een United States eitizens,
mvention Act governs this case. 3
. § 202 Underwriters removed this
uant to the Comvention Act:
gubject matter of an action or

lastes to am arbitration sgreement or
apward falling under the Convention, the
defendunt ar the defendants may, ot any
time before the trial thereof, remove
such actyon or procesding o the district
court of the United Btates for the district

12, The disiret court held tha 1he las senence
of section 208 docs ot vest exclusive jurisdic
e oieer Convenion cases in the federal cowris.
The cowr's holding s correct: the and
sy of the Comvention Ad indicaie nothing
piler than Congress’ indemi 16 grant federal
cowrts concarrent pursdicison over Conwetien
cases and defenclanis a nght 19 remove slatc-
filed Convention cases 1o federal counl. Sar @
USC § X3 (federal distned courts have “arigr
nal jursddsction” over Convention cases); 9
USC. § 2085 (removal righty, SRee Mo M2

" :(i"prutee-dmlpunchu:muﬁhn: eourt re-

gection shall be deemed to have been
brought i the dsiret court @ which it ia
removed.” Taken out of context, this ime
perative |anguage sesms to preclode re
mand of coses removed ander section 305,
But Underwriters reading of section 205
does not aecount for the inkroductory
phrase to the last sentence: “[for the pur
poses of Chapter 1 of this tide "

We rend the last sentence of section 205
in conjunction with title nine's chapter one,
the FAA, to percetve the sentence’'s mean-
ing. The FAA's section 3 provides that
“[if any suit ar procesding be brought in
any of the courts of the United States upon
any =sue referable to arbitration™ and the
court concludes that the parties agreed in
writing to arbitrate, the court must stay
the trml of the sction wntil after arbitration
procoedings. 9 USC § 3 The phrass
“courts of the United States” as used in

MAwanin Cowvinmos, H REoe Mo 1181, 915t Cong.,
2d Sesc. (1970), repremeed im 1970 US.CCAN
Mlli=0d (never mentoning ochsive {ederal
purisdiction); Cualf Cifvhore T, v, off Pead Ca
v Mokl 08 Corp, 453 U5 47, 478, 101 S.CL
TR, 2475, 49 L.Ed2d 784 (1981) (“presumption
ol concurrenl jurisdiction can be rebuned by an
explicit matnsory direcsive, by unmisakable m-
plicstion from legiulative hisiory, or by & clear
incompatibility botween sale-coun jurtsdiciion
and federal interesta™). Bus the cowr's halding
as 1o exchusive purisdiction did not answer Un-

Hionss Comisi o miip Jisieisy  Fospms Axmmal

derwritersy argament.

e -__*. —




section I encompasses only constitutiosal
eourts established under Tide 28, Chapter 5
of the United States Code. Jos L MWusea-
refle, Inc v, American Timber & Troding
Ca., fre., 44 F2d 467, 465 i5ch Cir.1968).
B Congress incorporated the FAA's see-
tion 4 into the Convention Act and made it
applicable to cases that are brought in
state court and removed to federal court
gnder section 205 by statutorily deeming
those cases to have besn “hroaght” in fed-
eral ooirt

Had Congress meant to provide defen-

dants in Convention Act cases with an ab-
sojute removal rght, & would not hay
qualified section 205°s lnst sentence o
“[flor the purposes of Chapter 1 @
title,” Moreover, Uongress placed
tenee that Underwriters contefyd
significunt and unigue remowg
end of seetion 206, aftm
tively insignificant :
for removal provided

nothing n the Conventian
history W suggest that
intended to aceord & nonwsivabls
owi]l rAght to Cosvention defendsnts,
ndesd, Ambassador Richard D. Kearmney,
of the Sscretary of State's Advis-
ory Committee on Private International
Law, who explained the Convention Act's
operation to the Senate Foreign Helations
Committes, testifbed that the Convention
Act only effected “minor changes™ in the
FAA for Convention cases and thal seclion
M6 “take(s] care of certain technical prob-
lems wrsing out of differences between the
[FAA] and the eonvention.” 5.Rir No 702
at 5, 7. He also twestified that section 305
“clariflies]| the removal msue [by] peo-
vid[ing] a right to remove an action |falling
under the Convention]."” Ffd at 7. 10. But
neither he nor anyone else whose com-
ments are preserved in the Conventson
Act's legiskative history used the word “ab-
solute” or “ponwmivable”™ in conjunction
with section 206's removal right
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[8] While peither Nuimeg nor section
205 dictates the legal result that obtains
from this case's facts, we still find both
suthorities relevant. Together they sug-
gest that although Congress made it easy
for defendants in filed Convention
cases U0 remove eourt, defen-

dants may waive this privi-
lege. Th orce contractusl forfes
tures of rights, even in interna-

taomal 0 cases, aceords with the
‘s purpose of ensuring that par
1 international business transactions

courts to enforee their specifics-
&5 to how their dispates will be re-
solved. See Mibmebizhi, 473 US. at 628,
15 5,04, at 355 Mooncerns of internation-
al comity, respect for the capasities of for-
elgn and transnational tribunals, and sensi-
tivity to the need of the internationsl com-
mercinl system for predictability in the res-
oliution of disputes require that we enfarce
the parties’ [arbitration] agreement, oven
aspuming that a contrary result would be
fortheoming in a domestic context™).

But we still must specify the circum-
stances under which we will recognize a
party s waiver of its Convention Act remov-
al Aghta. There are four reasons why we
will rive effect only o explicit waivers of
Convention Act removal rights,

I Reciproeify

Char decision in this case could jeopardize
the mternational arbitration agreements of
United States citizens who are pot poriies
to this case, Underwriters and MeDesmott
exeruted an ambiguous contruct and diss-
vowed any expressed intent regarding
waiver of Convention Act removal mghts.
Therefore, we adopt the express wiiver
rale here to afford maximum protection to
all those who rely on the Convention while
respecting their freedom to agree upon pro-
cedures for resolving their disputes,

If we held that & party sould be deemed
to have waived its Convention Act removal
rights by any legal standard less stringent
than our express waiver rule, state courts
would rule on more Convention Esues. A
major reason for the United States’ twelve-
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yeur hegitaney in eatifving the Conventson
after it became available for adoption in
1958 was that
[i]n the courts of & maprsty of the states
of the United States, forelgn arbitral
agreements [would] not be recognized,
stays af conflicting itigation [woukd] not
be granted, and & foreign arbitral award
[woubd] still "be unenforceable if the
agreement was revoked prior to the
handing down of the award.
Leonard V. Quigley, Accesmion by the
L'mited Slates to the ['mited Nalions Con-
vention on the Recognition and Enforce
ment of Foreign Arbitral Awaerds, 70
Yare L. 1048, 1074 n 108, 10B1 {161
Although a majority of states have
doned the common law hostility to
tion,? se¢ S.ExecRer No. 10,
2d Bess. T (196E) (36 states enf
tioh agreemenis), we are n
all states have done so or rt to
the common law view o thon in the

future. See, eg. Sl@c ree Ko Lid,
ir1972) (where

456 F2d 1242
Yirgin hh-n-:h arbitration statute,
clause id not bar

adopted constitutionally valid
laws that would undermine the
ation Act in proceedings held in the

urts of those states. Volt Im. So-
ences, fne. v Board of Trustees, 488 U5
468, 109 5.Ct. 12438, 103 L.Ed.2d 488 (1989
illustrates this point. In Vold a California
trinl court applied Cal Civ.Proc.Code Ann
§ 1281 Me) (West 1982) to stay arbitration
procecdings while it resolved a sult be
tween one of the parties to the arbitration
dispute and o third party.'" Valt, 108 5.Cc
at 1251, The Supreme Court ackoowl-
edged thot the FAA appled to the arbitrs-
tion agreement, buat held that the FAA's
sections 3 and 4 did not confliet with Call-
formia's section 12E].3e| because the par
tes’ arbitration agreement apecified that it
was ko be governed by California law. Jfd

13, Ser Sedoa, T47 F.2d ae 1045 n. 12 (common
larst hostility toward arhitration siems from jur
isdictional jeslousy)
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at 1254-56, Had the Court not beld that
the parties agresd to have their contract
mterpreted under Californin law, section

12812 would conflict with this coort's in-
terpretation of the FAA'S seetions 3 and 4.
See Sedeo, TET F'H at 1148-50 (distract

\-hthhrmﬂrw;mmnwu;

only to procesdings in federal court, see
8 UB.C § 3 {referring to proceedings
“heawght in any of the courts of the
United States”™); § 4 (referring to “any
United States district coart”), are none-
theless applicable in state court. See
Southland Corp. v. Keating, [485 U5
1] st 16, n. 10, 104 S.CL [B5Z], at 861 n.
10 [T9 LEd2d 1 (1984} ] (expressly re-
serving the question whether “§§ 3 and 4
of the Arbitration Act apply to procoed-
ings in state courts™); see abso id, at 29,
104 5.Cx., at BAT (0'CONNOR, J., dissent-
ingl i§§ 3 and 4 of the FAA apply only in
federal court)

fd ot 1254 & n. 6 bt see id at 1256 n. 2
(BRENNAN, J., dissenting) (citing state-
ment in Moses H Cone, 460 V.5, st 26 on,
34-35, 103 S5CL at W2 on 34-35 tha
“state courts, ss much as federal eourts,
are obliged to grant stays of litigation un-
der § 3 of the Arbitration Aety" arguing
that California trin]l eourt's stay of arhitra-
tion conflicts with spesific enforcement of
arbitration ngreements gusrantesd by FAA
§ I We conclude from the Zuprems
Court's opinions that state courts do mot
necessarily have to grant stays of conflet-
ing litigation or compel arbitration in com-
pliance with the FAA's sections 3 and 4.
See also Moses K. Come, 460 US. at 27 o

14, The Caldomia count sayed arbirmion 1o
wvosd the risk of conflicting rulings on commaon
issuss al fact betwoen the arbitration procesd.
ing and the wae counl acthon,
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ae, jog S0 at 42438 1. 36 (before 195],
there was “considerable doubt” whether
Morth Corolina courts would prant o sec-
tion 3 stay of Higation over a construction
contraet); Jogx L Wusearelle, fme, 404
F.2d at 469 (only consttutional courts es-
tablished by Title 28, Chapter 5 obliged to
enforee FAA section 3 bl sewe Ecomo—
Car I'mil e v Antilles Car Brnials
Ine. 499 F.2d 13591, 13584 (3d Cir.1974) (de
spite Musearelle strong federal policy fa-
vormg enforcemant of arbiteation agrees
monts suggests that Congress wanted fed-
eral district court for Virgin Islands to
apply FAALY Because the Convention Act
virtually Inecorporaies the FAA gee 8
U.E.C. § 20d, state cogrts 4o not necessur-

ily have to stay litigation or compel arbitrge,

tson under the Convention Aet sither. 'V

States could also employ purely
dural mechanisma to wndermine
cessian to the Convention. A
to arbitration could foree
litigation before permitting
al court’s arbitrability (i

review of a
See, e,
Warden

Elec., Inc, 38
196, 198 (18
tration whi
trial co

wﬂﬂﬂt

palding “that an order of a
Wh h denies & stay of litigation
Fation and ETants & motion o
arbitration between parties that
tracted Lo arbitrate 8 not & final,

;iii!hla.l:-le order”), A federnl distoct
w:ru arider refusing to enforce an arbi-
tration agreement is immediately appeal-
able. Sedea, THT F2d at 1148

15, The Evomeifar couwrt saplaimed the conse
guences of the FAA niM applying 1o sate couris
& party may well defeat ooy sitempe specifi-
cally 1o enfarce an agreement to arbitrate in
the [stale cour] since the parsy seeking arbd
Iration woald thesi be remined 1o bocal lanw.
There |would then be no arbirraion where
there| m B |sate] seanae providing for pecil
ic enfercemen of arbiiration agresmenty, [be-
causc| af comman LW §2h afTecmEmIE BiE
mot specilically enforceabis.
Mo ai 1392 @ 1.

1& The Comvention Aci has sis own arbsirabion
compulsion prosision:

A poart having jsrisdiesion snder this chapler
may direct ihat arbitrabion be held in accord-

-— & ¥ w TR =

If state courts refuse to promptly en-
foree arbiteation agresments in Convention
cases, other sigmatory ootsoms could cite
the Convention's reciprocity clause to just:
{y departing from the Convention in cases
involving citizens of states with recals-
trant courts. See Quigley, supra, T0 YaLe

L. at I{Hl—ﬂa. L'I-u:r X waner male
minimizes pm'mhnz a
hrlghl.-hm'.- B g when

parties Yull panoply of Con-
vention Act the Conven-
tion only peﬁ..k't'.u eOUntries o pecipro-

cally :h) uvenﬂun eovenants o
. ! ‘that our nation does, anoma-
urt Convention decisions coubd
radsed agninst our citizena when
have expressly waived their Conven-
rights. See Comvention Art. XIV,

2 [lmiformily

Aa the Delte court recognized, a restric-
tive construction of & distriet coart's aw-
thority to remand certain types of cases
fosters aniformity in that area of law. In
Delta, Kentucky's Insurance Commissioner
{the Commissioner] brought a state-sourt
sction against several remsurers, including
Bapeo de Seguros del Estado (Seguros)
900 F.2d at 831. Seguros, a foreign-state-
owned company, qualified as a foreign sov-
ereign under the Foreign Sovercign Immu-
nity Act (FEIA), 28 US.C. § 1608. Seguros
exercised its FSIA right to remove the case
to federal court See 28 US.C. § 1441idL
The Commmsoner challenged Seguros’ re
movel because Seguros executed an agree
ment that included a service-of-auit elanss

amce wilh the agreement ot any place therein

prowiglesd [or, whecher thai place s wathin ar

without the United Sinies
% USC § 20 Hui the only cowrts “having
jurisdiction under [ihe Comvention Act]™ are fed-
cral. Ser 9 USC § 203 (dinstrict court have
orginal prisdiction of Convenrion cases); ser
alye 118 Cong Ree. 0141 [1970) [“Secticon 206
permiis a court to divect tha arbitration be bekd
al the place provided fof in the arbitration
sgrocment.  Sines there may be clroumaances
im which it wenild be haghly desirable 1o direct
arbitration within the disirict in wisich the ac
tiom i brought and inapprapriate o direct arbi-
iration abroad, section 206 i permissive. L
S0 mection 208, Hke the FAA'S section 4, angu-
sbly confers no aushority on sale coums io
compel arbitration.

= 8 e p——" e p—-—
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with terms identical to the clause at issus
here. 800 F.2d at 891-02 The Delta court
reversed the district court's remand, e
fusing to find a wawver of FEIA remaoval
rights absent an “explicit” waiver of those
rights. 900 F2d at B04. The court eon
cluded that the FSIA s purpose would best
be served by “the development of & uni
foremn body of [FSIA] law,” nnd that unk
formity = best served by trying all FSIA
cages in federnl court unbess the parties
unequivocally choose otherwise, Jd
We find this reasoning persuasive and
applicable to Convention Act cases.
The goal of the Convention, and the prin-
cipal purpose anderiying Amencan adop-
tion and implementation of &, was to ...\
unify the standards by which agree
to arbitrate are cbeerved and apby
awards are enforced in the si
countries, ol
Scherk v. Alberio—Culver
506, 520 n. 15, 84 S.CL7 D8, 2457, 41
L.Ed.2d 270 {1974); tgp;u LTAD Asso-
cm-t-n.he.u?ﬂlhv@' Bah F.2d 75, 77
{4th Cir.1931) lC{h'r!erl interpretation
“must not Ek?rn the strong policy
favoring v but must also foster
um .ul%’ﬂ ltl.nﬂl.rd! which can be
international

N7 US

argues that the district

remand does not compromise Con-
'-‘i'l'il:lnn Act  uniformity because state
t\’:-ur:u must abide by the Convention Aet
" Bee Merrill Lynch, Pierce, Fenner £
Smith, Ine. e Hogdu 637 F.2d4 391, 205
(5th Cir. Unit B 1981) {“state sourt |8 boand
to apply the [FAA|] if the statutory regui-
sites are present™)s; Corcoran, 842 F.2d at
a5 (state court must follow Convention
Actl, We disagree, [Msunity 5 directly
proportional to the number of nothontes
apenking on any subject. [natitutionnl re-
view prnlr,::hr.rv: for state-court judgments
also fosters disumity, At its discreton, the
Supreme Court may review only final judg-
ments or decrees of the highest court of
state in which a state trial court’s Conven-
tion decision could be reviewed. Ses 28
UEC. § 1257 SurCrR. 10.1.4blel. By
contrast, federal-district-court Convention

4 FEDERAL REFORTER, 3d SERIES

decizions are appealable of right to a court
of appeals, ensuring uniformity of federnl
decisions at least on & mult-state bass.
See FEDRAPFP. 3.

Cesiring o unitary F3lA jursprodence,
”Cﬂng:ruu deliberately sought to channel

CHEEH :gunn fareign , IEns AWRY
from the state courts| ufd into federal
COurts. . ‘ F.2d at 596
1) Iqm'f.ing ¥i BYV. v Central
Hank of N L5, 4R0, 497, 103
E.CL 1962, A6 LEd2d 81 (1983
Similnrit the removal statates

in and the Convention Act indi-
cate t )Congress alse sought unity by
[l.'.-n-n'l'mthm Act cases into fed-

obul cdurts. Compare 8 US.C § 205 with
gﬂtsﬁg 1441id). Both statutes permit
removal based on the fareign domscile of a

- defendant, regardless of the questions

raised by the case or the amount in contro-
versy. Under section 1441(d), a defendant
may remove “at any tme for cause
shown," and under section 205, o defendant
may remove “al any time before the tral"”
(ther cases may be removed only within 30
days afier the defendant receives a plead-
ing. Ses 28 USC § 1448k

1 Precedent

Even in ¢ases that do not involve the
Convention or the FSIA, mansy federal
courts have refused to find & contracstual
waiver of removal rights absent a “clear
and unequivecal” expression of Intént 1o
wilve those rights. Begis, 834 F.2d at 195;
Weltman v Silna, 879 F.2d 425, 427 (8th
Cir. 1985 Links Desnign, Ine. v Lakr, 731
F.Supp. 1585, 1536 (M.D.Fla 1990% Jokn's
Imsulation, Ine v. Siska Conatr. Co, Ine.
671 F Supp. 289, 204 (S.D.N.Y.1987; Mor
gan [Dallaz Corp, v COricons Porad
Sehool Board, 302 FSupp. 1208, 1200
(E.D.La 1968 accord J. Moore & B. R
GlE, 1A Moome's FeEoERaL Pracmce
10.157[9] at 162; but ser Gemeral Phoentz
Corp. v Malyom, Ei FSopp. B0Z, 508
(E.0H. Y. 15949) (recognizing poasibility that
service-of-suit clause only waved obpec
tions 1o personal jurisdiction, but interpret-
ing contract to waive removal rights)
Nutmeg i3 also conceptually econsistent
with the “unequivocal expression rule™ be-

e e
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capse the court premized ita dectsion on jts
bebiel that the only poasible significance of
that case's forum selection clause was to
weaive removal rights. 531 F.2d ar 15-16;
ger alme Keaty, 503 F.2d at 85657 (no
waiver of removal rights where forum se-
lection clause doas not “on its face, clearly
limit] | sctions thereunder to the courts of
g specified locale™ and party seeking re-
mand drafted clause),

The Foster court eriticizes all of these
agthorities as inconsistent with “the fact
that for ‘approximately five score years'
the federal courts “have construed the re-
mval statutes sirctly and. on the whole,
ogainst the right of removal’" 033 F.2d
at 1217-18 n 1§ iquoting Moore's

1 0.157[1.-3] at 38 (emphasis added)). Byt
the court's criticism cannot apply to 3
thi

or Convention Act czses hﬂmuum
restances, Congress created jpedp}?:mm'
al rights to channel cases <igto\ federal

court. Ser id [muﬂmgh o e
cause the Sixth Cireait 7 ily driv-
en by considerations gecu the F3IA"

in adopting the eyffess-waiver rulel ser
also Butler v { F.2d 1340, 1206
i(Gth Cir. 19799, (kefosing to find error in
removal while recognizing that
“smbi generally  copstroed
againgt rﬁ;&tmu]':l compare 1A CHanLES
ﬁ’um Artavn B, Miizs & Evwagp H
Feneral PRACTICE aND PROCEDURE
.{b‘l‘l‘zl at ZE (2d ed 1985) ifinding “per-
\Suksive” ©cosER eoostrump service-of-suit
clanse as a waiver of removal rights) with
il § 3TZ9 at 487 ("2 federn] court probably
would consider the eongressionul obpective
of keeping the federal courts open to for-
#ign states to be parnmount and therefore
pceept jurisdiction™ despite sxpress wiver
of removal rghts)

i Speed

Where parties have executed wvalid arbi-
tration agreements, judicial enforeement af
arbitration sgreements and swerds ought
to be “summary snd speedy” out of reapect
for the parties’ bargain to keep their dis-
putes out of court See Moses . Cone,
460 1.5, at 27, 103 5.0t at 943; ser aleo
Imperial Ethiopian Gov'l v Baruch-Fos-
ter Corp., 535 F.2d X34, 335 (5ih Cir1976)

[comgistent with Convention purpose, Con-
vention Aet preseribes summary procedure
to expedite petitions for confirmation of
foreign wrhitrnl swards). Future forum
chivice dispates in Corvention cases will not
languish in this court under our bright-ine
express waiver rule. See Delia 800 F.2d
at B84 {express wuivef rule necessary “to
provide maximum, ‘ufﬂﬂ:u for future
cases’],

N, PONCLUSION

We VABATE the Remand Order and re
tpglin, case to the district court

Richurd F. KIEFFER, M.D,
FlaintifT-Appellant.

HBarry M. BELLER, Eic.
el nl, Defendants,

American Physicians Insarance
Exchange, Defendnni-
Appelles,

MNo. 90-5514.

United States Couort of Appesls,
Fifth Circuit.

Oet. 21, 1901

Plyabcian sued another physletan and
the reciproen] msummnce exchange of which
he was chairman of the beard. The United
States Distriet Court for the Western Dis-
trict of Texas, Henry A. Politz, Circuit
Judge, entered judgment on jury verdicts
nguinst defendant physician, bat set nabde
verdict against exchange, Appeal was tak-
e, The Court of Appeals, Johnson, Circuit
Judge, held that: (1) insorance sxchange
had ratifsed actions of director in dismiss-
ing physictan from professional association
owned by director, so as to be vicarioasly






