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JAMAICA COMMODITY TRADING COMPANY LIMITED, Petitioner, v.
CONNELL RICE & SUGAR COMPANY, INC. and L & L MARINE
SERVICE, INC. Respondents

No. 87 Civ. 6369 (JMC)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRfCH)OF
NEW YORK

1991 U.5. Dist. LEXIS 8976

July 2, 1991
July 3, 1991, Filqg

*’DGEE: [*1]

John M. Cannella, United States Districgwgpqgn.
COPINIOMBY : CANNELLA
OPFINION: MEMORANDUM AND ORDER

Petitioner’s motion to confi the arbitration award dated June 26, 1990 is
granted. 9 U.5.C. € 9 (198B8). Re ondent’s motion to vacate or remand the
arbitration award is denied. 9 phh C. @ 201 (1988).

BACEKGROUND

On or about July 7, K?Hﬁ petitioner Jamaica Commodity Trading ny
Limited ["JCTC") entered\into a contract with respondent Connell Rice & Sugar
Company, Inc. [“EQEPA i:n"], whereby Connell Rice agreed to sell to JCTC
approximately 4,50 =st of rice. JCTC 1s a corporation owned by the Governmer

Jamaica with its TPfln:lpﬂl place of business in Jamaica. Connell Rice is a

Jersey co on with its principal place of business in New Jersey. The
commodity congract cnntains an arbitration clause which provides for arbitrati
of any con y or claim arising out of the contract in accordance with the
Rules of theV ican Arbitration Association [the "AAA"™].

N

on o t July 7, 1986, JCTIC also entered into a charter party with L & 1
Marine ice, Inc. ["L & L Marine"], whereby it chartered the Ocean Chief tu
and barges to carry the rice from a port in the United States Gulf [#2] to
Jamaica. The charter party contains an arbitration clause providing for the
arbitration of disputes arising under the contract in accordance with the Rule
of the Society of Maritime Arbitrators [the "SMA"]. As a result of a delay in
loading the rice, L & L Marine sought to recover its demurrage costs from JCTC
JCTC in turn sought indemnification from Connell Rice for any amount it owed t
L & L Marine.

The Court ordered that a joint hearing be held before both the SMA and AAA
panels to resolve the disputes. See Memorandum and Order, at &6-7, 87 Civ. 6369
(JMC) (5.D.N.¥. Jan. 12, 1988). The Court further ordered that upon conclusion
of the joint hearing, the SMA panel make its determination regarding the L & L
Marine/JCTC dispute and that after further proceedings befo HE§& t panel, t
AAA panel make its determination as to the JCTC/Connell Ricg) % 3 See id.
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After four joint hearings, the SMA panel rendered an award in the sum of $
92,792.35 against JCTC, for L & L Marine’'s demurrage and other related expense
incurred from the delay in loading the cargo. A fifth hearing was then held
before the AAA panel. Shortly thereafter, the AAA panel issued a final award o
[#*3] June 26, 1990 in favor of JCTC. The award consisted of one page detaili
the panel’s calculation of its final award in the sum of $ 91,732.52, plus
prejudgment interest in the amount of 10% per year from the dataﬁy: the award
until the award is fully paid or reduced to judgment. Althoudh ‘tHe AAA rules d
not require the arbitrators to delineate the reasons for theXr decision, the
chairman of the panel agreed to provide the parties with @& f?i:unud version of
the award as a courtesy to counsel. A majority of the AQA pdnel issued a
document stating the reasons for the June 26 award nnyﬂﬁhﬁhar 24, 1990.

JCTC now moves to confirm the June 26, 1990 AAA Award pursuant to section 9
q the Federal Arbitration Act, 9 U.5.C. 8 9 (1988)\[the "Arbitration Act"].

nnell Rice moves to vacate or remand the June\26\award pursuant to the
Convention on the Recognition and Enforcement Of<Foreign Arbitral Awards,
acceded to Sept. 30, 1979, 21 U.S.T. 2517, ¥.Z.A.5. No. 6997, 330 U.N.T.S. 38
(codified at 9 U.S5.C. @€ 201-08 (1988)) ["tha Aconvention"],

DISCUSSION

The Court has jurisdiction to corfiirm the arbitration award under the
Arbitration Act. See 9 U.S.C. @ 9 ((1988). The Court also has [*4]
jurisdiction under the Conventign, which applies to the recognition and
enforcement of foreign arbitrad) Swards arising out of commercial relationships
See id. @ 201, Art. I(1), @ 2G2™11988). The Convention, however, does not defi
foreign awards. In this cipfult, a commercial arbitration award subject to the
Convention is one "made within the legal framework of another country, e.q.
pronounced in accordance With foreign law or involving parties domiciled or
having their principal(grlace of business ocutside the enforcing jurisdiction."®

Bergesen v. Joseph yu}i!r'Curp., 710 F.2d 928, 932 (2d Cir. 1983) (emphasis

ed) . Here, the Awafd involves a Jamaican corporation and Connell Rice seeks

enforce the awdrd in the United States; hence, this Court has jurisdietien
recognize and(enforce the award under the Convention. See Dworkin-Cosall
Interair Cuupik 'Servs. V. Avraham, 728 F. Supp. 156, 159 (S.D.N.Y. 1989).

JCcTc'sNapplication to confirm the award is made under the Arbitration Act.
contras '\; nnell Rice’s motion to vacate the award is made under the
Convean n. With respect to the motion to vacate, JCTC first argues that the
timeliness [#5] of Connell Rice’s motion is governed by the Arbitration Act
It is undisputed that under the Arbitration Act, Connell Rice’s objections are
untimely. The Arbitration Act requires a party to move to vacate an arbitratic
award within three months after the award is filed or delivered. See 9 U.5.C.
12 (1988). The Arbitration Act also allows a party one year to confirm an awar
See id. @ 9. The Second Circuit has held that the one-year period to confirm t
award does not provide an exception to the three-month limitation period to
vacate the award. See Florasynth, Inc. v. Pickhelz, 750 F.2d 171, 175 (24 Ccir.
1984) . Thus, "a party may not raise a motion to vacate, modify or correct an
arbitration award after the three month period has run, even when raised as a
defense to a motion to confirm." Id. Since Connell Rice’s objections to JCTC's
application to confirm the award were filed approximately five months aftar th
arbitrators issued their award, it is untimely under the Argjfkzatismpchct.-

Page 2 of 33
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Conversely, the Convention does not expressly limit the time in which a pa:
may move to vacate or remand an arbitration award. However, in implementing tt

convention, [*6] Congress provided that the Arbitration Act applies to ths
Convention "to the extent that that chapter [the Federal Arbitration Act] is 1
in conflict with this chapter [the Convention]) or the Conventign as ratified }
the United States.™ 9 U.5.C. 8 208 (1988). JCTC argues that sine® the Convent:
is silent, the three-month limitation period should apply tp™aWwatds also
encompassed within the Convention, thereby precluding Cnnpqli‘!iua'ﬂ motion tc
vacate the award.

JOTC's argument, however, ignores the plain 1anguaqa”g! section 207 of the
implementing statute, which establishes that there are\significant difference:
between the Convention and the Arbitration Act. Section 207 provides as follow

.ithin three years after an arbitral award falling under the Convention is mar

any party te the arbitration may apply to anygeourt having jurisdiction under
this chapter for an order confirming the awArd‘as against any other party to ¢
arbitration. The court shall confirm the aﬁiﬁﬂ'unlusﬂ it finds one of the
grounds for refusal or deferral of recogiidtion or enforcement of the award
specified in the said Convention. \

Id. @ 207 (emphasis added). The first potable difference [%7] betwean the -
statutes is that under the Conventiom a party has three years to move to conf
the award, in contrast to the &;b}tratinn Act which allows a party one year t:
confirm the award. Second, and-most importantly, under the Convention a party
may raise one of the grounds ‘Cér- vacating an award at any time during the
three-year period in oppositioh to a motion to confirm. Since Connell Rice’s
motion to vacate is made ¥itbhin three years of the award in opposition to JCT
motion to confirm, it ig"permissible under the Convention. The untimeliness o:
Connell Rice’s opposition under the Arbitration Act does not preclude it from
proceeding under the“Convention. Where the two statutes overlap, a party "has
more than one remedy/available and may choose the most advantageous." Bergese:

; ..D F.2d at 934.,

The Court’s Yewiew of the arbitration award "is limited under the Conventi:
and the burden of proving that an award should be overturned is on the party
challenging the enforcement and recognition of the award." La Societe Nationa
V. Ehnhagnéﬂ tural Resources Co., 585 F. Supp. 57, 61 (S.D.N.¥Y. 19B3) (citati:
omitt \aff’d, 7323 F.2d 260 [*8] (2d Cir.), cert. denied, 469 U.5. BE3
{15Hi?:S§*pnrt? may attack a foreign award only on the grounds enumerated in
Article of the Convention. See Parsons & Whittemore Overseas Co. v. Societe
Generale de L'Industrie du Papier (RAKTA), 508 F.2d 969, 973 (2d cir. 1974).
support of its contention that the award should be vacated, Connell Rice reli:
on Article V(2) (b), which provides as follows:

2. Racognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where the recognition and enforcement is
sought finds that:

- &

b. The recognition or enforcement of the award would be contrary to the
Mablic yolicy. United States

9 U.S.C. @ 201, Art. V(2)(b) (1988). The public policy defeR28emiet3}e
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construed to achieve the Convention’s goal of encouraging recognition and
enforcement of commercial arbitration agreements in international contracts. :
Waterside Ocean Navigation Co. v. International Navigation Ltd., 737 F.2d 150
152 (24 Cir. 1984). Thus, "the public policy defense should be construed
narrowly. It should apply only where enforcement would viclate ocur 'most basic
notions of [%9] morality and justice.’™ Id. at 152 {quutlnq rntnchrnln, Ine
v. Copal Co., 517 F.2d 512, 516 (2d Cir. 1975)).

Cconnell Rice bases its claim that vacatur is warranted undef the public
policy defense on the arbitrators’ alleged failure to apfly)the commodity
contract. It is well settled that the arbitrator’s awaxd t draw its essenc:
from the parties’ agreement. See United Paperworkers @af!! Union v. Misco, Im
48B4 U.5. 29, 356 [195?], In re Marine Pollution Seryw(Inc., 857 F.2d 91, 94 (2
cir. 1988). The arbitrator fails to satisfy this standard if he "‘must have

sed his award on some body of thought, or IEEliHQ§ or policy or law that is

tside the contract . . . ."" Id. (guoting Ethyl.;nrp. v. United Steelworker:
768 F.2d 180, 187 (7th cir. 1985), cert. deniwdy»475 U.S. 1010 (1986)) (empha:
in original). However, "as long as the arbifpator is even arguably construing
applyinq the contract and acting within thk ‘sfope of his authority, that a co
is convinced he has committed serious erfor)does not suffice to overturn his
decision.” United Paperworkers Int’l Umdian, 484 U.S. at 38. [+10] In suppo:
of its position, Connell Rice relies/lipon the reasons proffered by the
arbitrators four months after the award was issued. The Court notes that
arbitrators are not reguired to state the reasons for their award. See Wilko
Swan, 346 U.S. 427, 436 (1953). AbBent a reasoned award, "if a ground for the
arbitrator’s decisiun can be ilefiﬂd from the facts of the case, the award
should be confirmed." Sobel @#/Mertz, Warner & Co., 469 F.2d 1211, 1216 (2d C
1972) . Nevertheless, if thé arbkitrators provide a basis for their decision, t
court is not prohibited from.examining the arbitrators’ rationale. See United
Steelworkers v. EnterprniSe Wheel & Car Corp., 363 U.S. 593, 597 (1960); I/S
Stavburg v. National Mefel Converters, Inc., 500 F.2d 424, 427 (24 Ccir. 1974)

The crux of Co h;i} Rice’s contention is that the AAA panel was determined

QInd in favor of, m because the SMA panel had concluded that JCTC was liahl

o L & L Marine. \In support of its position, Connell Rice first points out th
the arbitratog who dissented from the S5MA panel’s award against JCTC
subsequentl tned in the SMA panel’s ([#11] award which found in favor of
1 Rice contends that there is no logical basis for the arbitrator
ition, other than a desire to compel Connell Rice to indemnify J
JCTC paid to L & L. Marine pursuant to the SMA panel‘’s award. The
Court,“however, will not speculate as to the arbitrator’s motivations. Rather
whether the AAA panel fajled to evaluate Connell Rice’s liability under the
commodity contract must be determined by examining the AAA award itself.

Connell Rica also relies upon the reasons offered by the arbitrators to
support its assertion that the panel exceeded its authority. Specifically,
Connell Rice claims that the arbitrators’ reasons illustrate the panel’s fail
to consider whether under the commodity contract (1) L & L Marine could tende:
ite notice of readiness at a berth other than Baton Rouge, Louisiana, and (2)
& L Marine could properly tender a notice of readiness when the Ocean Chief t»
was not present.

Preliminarily, the Court observes that the arbitrators’ reasons indicate t!

they were cognizant of their cbligation to interpret the ¢ ontract. ©
panel stated as follows: ?z“@%fﬁﬁti
age 4o
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It should be noted that after the [*12] final SMA award was issued it was u
to the AAA panel to determine whether or not the suppliers (i.e. Connell Rice
and Sugar Co. Inc.) should or should not be responsible for the default which
Jamaica Commodity Trading Co., Ltd. claimed, since they were found at fault fo
the payment of demurrage by thﬂ majority of the SMA panael in tq;ir arbitration
with L & L Marine.

Affidavit of Raymond A. Connell in Support of Motion for u;ﬂqr‘vacatinq or
Remanding Award of Arbitrators, at Exh. S, 87 Cciv. 6369 (§MC) " (5.D.N.Y. Nov. 1
1990) [“"Connell Affidavit"]. \ &

The remainder of the arbitrators’ reasons firmly establish that Connell

Rice’s claims are unfounded. With respect to Connell Rina‘s assertion that the
bitrators failed to ascertain whether the nnﬂlpﬁit& contract permitted loadi
a berth other than Baton Rouge, the arbitraters\found as follows:

In an attempt to convolute the issue, the qqﬂpiiarﬂ [Connell Rice] nominated a
berth [Baton Rouge] that was not within the, parfameters of the supply contract.
The owners refused to bring their barges«tel\this berth. It was admitted by
suppliers’ witness that they, {Euppliergé were only talking about part cargo
this berth, if they [*13] could gabq-arranqed it.

Connall Affidavit, at Exh. S. The arbitrators plainly considered Connell Rice’
argument and found it without merit“dnder the terms of the commodity contract.

Connell Rice's contention tha® the panel also failed to consider whether
under the commodity contract K & L Marine could properly tender its notice of
readiness without the predsence of the Ocean Chief tug is egqually without merit
Connell Rice points out (that the AAA panel expressly adopted the SMA panel’s
finding that L & L Maritna was not cbligated to keep the Ocean Chief tug
alongside the barges While they waited for the cargo. Connell Rice, however,
blatantly ignores ;ﬁpgpanEl's further statements indicating that it

ependently copsidefed Connell Rice’s contention and found it completely

cking in merit.\The panel stated as follows:

Furthermope) the supplier’s [Connell Rice’s] own employee, Mr. Ravner,

ey did not have the cargo ready for the vessel [the Ocean

, the first notices were given to them, when the vessel tendered or
Connell Rice] used the excuse that, because the vessel [the Ocean
5 unable to get up to Baton Rouge on thlt date the suppliers [%14]
[Connell Rice] lost the cargo and the berth.

Id.

The arbitrators’ reasons show that the panel considered and promptly reject
Connell Rice’s contention that proper tender under the commodity contract
reguired L & L Marine to make the Ocean Chief tug available. It is not fatal t
the award that in reaching their conclusion the arbitrators failed to
specifically refer to the commodity contract. To the extent that there is any
uncertainty caused by the panel’s failure to cite to specific provisions in th
commodity contract, it is well settled that "a mere ambiguity in the opinion
accompanying an award, which permits the inference that the arbitrator may hav
exceeded his authority, is not a reason for refusing to enf EH gﬂarﬂ.
United States Steelworkers, 163 U.S5. at 598. In any event, E§§§§5 nn reason
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for the panel to specifically refer to the contract because Connell Rice’s
cbligation to supply the cargo did not depend on the presence of the Ocean Ch
tug. If Connell Rice had the cargo available, the barges could have been load:
even though the Ocean Chief tug was unavailable. Moreover, it is particularly
telling that Connell Rice argues that [*15] the AAA panel should have
adopted the reasoning of the dissenting opinion of the SMA pangl member who
found that under the charter party L & L Marine was required fo/tender both t!
barges and the tug. See Connell Affidavit, at para. 45.

In sum, Connell Rice’s contention that the AAA panel Xeaghed its decision
rubber stamping the SMA panel’s findings is completely unjuStified. Even a
cursory review of the AAA panel’s reasons shows that &he, panel independently
concluded that Connell Rice was at fault under the cogmodity contract. Since
there is no basis for finding that the AAA panel exceseded its authority, ther

%nn ground for finding that enforcement of the a.h;:d threatens public polic

er the Convention. Accordingly, rnspnndnnt*:,ihtlnn to vacate and remand t

award is denied. 9 U.S.C. @ 201 (1988).

The Court also finds that JCTC is |ntitilq.£n attorneys’ fees and costs
because Connell Rice’s challenge to the ;ndrd was wholly divuid of marit. A
court has discretion to award attorneys‘.fees "where the losing party has ‘ac
in bad faith, vexatiously, wantonly GF\For oppressive reasons. 5.7 Alyeska
Pipaline Serv. Co. v. Wilderness Sac{y, 421 U.S5. 240, 258-59 (1975) [%16]
{(gquoting F.D. Rich Co. v. United ftntes ex rel. Indus Lumbar Co., 417 U.5. 1
129 (1974)). In the arhitratinn\gnnraxt attorneys’ fees are warranted where
party’s refusal to comply witirnythe arbitrator‘s decision was in bad faith or
frivolous. See Merit Ins. En.,vt Leatherby Ins. Co., 737 F.2d 580, 582 (7th C
1984) . Here, Connell Rice £edks to avoid confirmation of the AAA panel’s awar
based on the same arguments which the AAA panel explicitly rejected. The
arbitrators’ reasons plﬁtn;y show that the panel afforded seriocus considerati
to Connell Rice's :nnﬁng;inns but found they were meraly excuses raised to av
its obligations undeP-the commodity contract. There is absolutely no support
Connell Rice’s asg@ption that the panel found Connell Rice at fault based upo

e SMA panel’s find¥ngs without making an independent determination of fault
ndnr the cumludﬁgy contract. In short, Connell Rice’s motion to vacate the

award under peumstances where it clearly had no reasonable chance of
prevailing rrants the imposition of attorneys’ fees and costs.
Agﬂq s ¥, JCTC's motion to confirm the arbitration award is granted. 9

U.5.€. ON\[*17] @ 9 (1988). In addition to the principal amount of $ 91,772.
the ﬂﬁuxt will also recognize and enforce the arbitrators’ award of prnjudgna
interest. See Waterside Ocean Navigation Co., 737 F.2d at 154.

CONCLUSION

Petitioner’s motion to confirm the arbitration award is granted. 9 U.S.C.
(1988) . Respondent’s motion to vacate and remand the arbitration award is
denied. 9% U.S5.C. @ 201 (1988).

The Clerk of the Court is directed to enter judgment in favor of petitione
in the sum of § 91,772.52, plus prejudgment interest at the rate of 10% per y
from June 26, 1950 until the date the award is reduced to judgment, and
postjudgment interest as provided by 28 U.5.C. @ 1961.

United States
Page 6 of 33
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The parties shall submit a joint proposed order setting forth petitiocner’s
reasonable attorneys’ fees in opposing respondent’s motion to vacate the
arbitration award within twenty (20) days of the filing of this Memorandum and
Order. In the event the parties fail to agree, petitioner shall submit a
detailed affidavit setting forth its reasonable attorneys’ fees within

twenty-five (25) days of the filing of this Memorandum and Order, and responde
shall submit its objections within temn [#*18] {10) days artaémaipt of the

affidavit. JCTC is not entitled to attorneys’ fees and cost onnection wit
its motion to confirm the arbitration award.

50 ORDERED. O
% éﬁ\

United States
Page 7 of 33



i

i

e T § e

OCT 16 "92 11:83 LAMORTE BLRMS STHFD P.278

The AAA panel found it clear that CRS
did not have a cargo ready when L&L Marine tendered its notice
of readinaess [(NOR). In an effort to cloud the issue, CRS
nominated a berth outside the parameters of the sales
contract. Although L&L Marine refusad to bring its vessels to
the berth, the eavidence showed that CRE exXpacted only a part
cargo, if anything, at this berth.

CRS argued that the HNDR was not
properly tendered due to the fact that an ocsan fug was not
furnished with the barges. Further, CRS argued/that the tug’'s
failure to arrive at Baton Rouge on the spefified date caused
tham to lose the cargo.

Based on their Findings and those of
the SMA, the AAA panel ruled that JCTE's)notica was proper and
that CRS failed to establish that » ‘chrdo was available. The
panel majority, Mr. O'Hagan dissgehtihg, felt that CRS was
clearly at fault and that this\ matter should never have
proceeded to arbitration. The’ majority therefore ruled that
JoTC could not be held responsdble for arbitrators’ fees; if
CRS had lived up to its cepfirdctual obligationa, then there
would have been no need fgor\an arbitration. The majority alse
diractad CRS to pay 40% of 3CTC’s attorney fees.

MY O*Hagan dissentad with thea
majority s ruling. He\stated that the majority deprived CRS of
its rights under the—-sales contract yet held CRS responsible
for damages undef AJCTC's charter with LEL Marine to which CRS
was not even aASparty. Mr. O‘'Hagan also dissented with the
award of attornay) fees.

Arbitration Between Jamaica Commodity
Trading Company, Ltd.

v. Connell Rice & Sugar Company, Inc.
And T & T Marine Servies, Tho—

(Respondents) /
S.M.A. No. 26438

No, B7-636%, S.D.N.Y., 7/2/91

Judge: cannella, D.J. Charter Form:
BULK RICE
CONTRACT

Lo behone = Mol 7o/

Valuma 11, Ne. 12 (1,/31/92) Page 8 of 33 198
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FEDERAL ARBITRATION ACT 9 U.S5.C. §9 (1988) - CONVENTION ON
RECOGNITICN AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS -
JURISDICTION - LIMITATION FOR VACATUR OF AWARD: The fact that
a party’s motion to wvacata an award is untimely under the
Arbitration Act does not preclude the party from making the
motion under the Convention where the Convention also applies.

VACATUR OF AWARD - ENFORCEMENT CONTRARY TO PUBLIC POLICY: The
public policy defense pust be construed so as~ to encourage
recognition and enforcement of commercial arbitration
agreements and it is to be construed narrowly h-\' )

T T o e e - ==

Following an arlitration award in its
favor, Jamaica Commodity Trading Company (JCTC) moticned the
court to confirm the award pursuant,to.Section 92 of the Federal
Arbitration Act,, 9 U.S.C. §9 (Ar¥itration Act). Connell Rice
{CRS) moved to vacate the award pursuant to the Convention on

the Recognition and Enforcemgnt of Foreign Arbitral Awards
(Convention) .

Under™ the Arbitration Act and the
Convention, the court ngﬁ urisdiction to confirm the award.
The Convention, howavelr, \only applies to foraign arbitration
awards, but it does nfot~define "foreign award®. In the Second

Circuit, a foreign awacd is defined as *. . . involving parties
domiciled or having—their principal place of business outside
the enforcing jurisdiction.” V. X
716 F.2d 92B,~3Q2 (2d cir. 1%81). As JCTC was a Jamaicar

corporation héjﬁh sought to enforce the award against CRS ir
the United .State€s, the court found that the Convention applied.

JCTC moved to confirm the award under
the Arhitration Act which required that motions to wvacate be
filed Within three months of the award. Therefore, JCTC arguec
tha®=eRS’s motion, which was not filed for five months, was
gﬂ%iﬂtly, The Convention did not expressly limit the time tc
mowe for vacatur. Whan Congress implemented the Convention, it
was only to the extent that it was not in confliect with the
Arbhitration Act. Therafore, JCTC argued that the three-montl
limitation period also should apply to awards falling withi:
the purview of the Convention.

The court found that JCTC's argumen
ignored the language of the implementing statute which allows
party to raise a ground for vacating an award anytime withi
three years of the award. Thus, CRS's motion was timely unde
the Convention and was not precluded by the statute o
limitations within the Arkitration Act. When two statute

overlap, a party has more than one ramedy and may chooss th
most advantageous.

Voluma 11, No. 12 (1/31/592) United States 199
Page 9 of 33
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A court’s review of an award under th
Convention is limited and the party moving against anforcemen
has the burden of proof. CRS alleged that the award wa:
against public policy and should not be enforced. CRS basa:
its allegation on the arbitrators®’ purperted failure to rende:
a decision based on the commodity contracet. Althoug!
arbitrators must draw the essence of their award from the
contract, if it is at least arguable that they~had construe
the contract, then the award will stand. CRS| contended that
the AAA panel found in faver of JCTC because £he SMA panel helc
JCTC 1liable to L&L Marinpe. CRS also,~Claimed that the
arbitrators had exceeded their authority. (CRE stated that the
reasons given by tha panel show that\ th&# panel failad tc
consider the commodity contract.

The court, ,vypan raview of the award,
found that the panal was aware of\the contract and that CRS'e
position was unjustified. As the\public policy defense must be
strictly construed to achigve 'the Convention’s goal of
encouraging enforcement of foy€ign arbitration agreements, the
court found CRS’s argument, for vacatur to be totally without
merit. CRS’s motion was denisd.

The court alsec found that JCTC was
antitled to attorney/ftées and costs because CRS'S Argumant Was
devoid of merit. Httorney fees are warranted in the
arbitration context-when refusal to comply with the award was
in bad faith g ¥rivolous, CRS‘s arguments were frivolous
because they -wére arguments which the panel had already
addressed. Attorney fees and costs were in order.

JCTC’s motion to confirm the award was
granted.

United States
Volume 11, No. 12 (1/31,/92) Page 10 of 33 200



= —— e = = - I = S wrE o em——

INTERNATIONAL
ARBITRATION REPORT

Vol &, #12 Decembar 1951

Connell claimed that the AAA arbitrators failed to apply the commodity contract,
citing the reasoned decision the panel offered four months after issuing the award. The
w@@ﬁmlwuﬁmﬂm&dmﬁmﬂ]mmmm
p:n:lh:dmn:la.ﬂndth:liﬂl:wlslmhlumL& L Marine.” Judge Canelid said he would
not speculate on the arbitrators’ motivations.

Connell also argued that the panel exceeded its authority, cuu,giq reasoned decision.

The arbitrators’ failure to mention the commodity contract was not “fatal 1o the
award,” Judge Cannella said. Any uncerainty due to theCarbirators’ failure 10 mention
specific provisions of the contract, which would allow a pafty t0.infer that the panel may have
exceeded its authority, is not sufficient to bar the enfSreement of the award, the judge
concluded.

“In sum, Connell Rice’s contention that the AAA panel reached its decision by rubber
stamping the SMA panel’s findings is completely unjustified. Even a cursory review of the
AAA panel’s reasons shows that the panel independently concluded that Connell Rice was
at fault under the commodity contract, Since there is no basis for finding that the AAA panel
exceeded its authority, there is no ground-for finding that enforcement of the award threatens
public policy under the Conventiog," Judge Cannella said.

. Finding that Connell’s d:l:li‘h:ng: to the award was without merit, the judge concluded
that JCTC was entitled m‘r!inueys fees and cosis.

The opinion was-lssued on July 2.

Cnms:[iarjﬂ't: are Thomas M. Egan and Donald F. Mooney of Mooncy & Egan.

. Connell is reptesented by Raymond A. Connell of Healey & Baillic. Both law firms are

located in N:w Work.

s MNote: A copy of JUTC opinion is available to subscribers for $16.50 from

‘uﬁsll  Publications' Document D-l:pﬂ‘t-ml:l'll- Pleasc contact Carol Baker at (215) 688-6566,

0{.\_? ax at (215) 688-7552. Indicate in your request that yvou wish to obtain the “JCTC
‘Qmmu referenced in this issue. |

United States
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Finding no valid ground for vacating the arbitrators’ final decision, the judge affirmed
the award on Sept. 6.

Counsel for C.T. are John G. Poles and Edward M. Cuddy II of Polés, Tublin,
Patestides & Stratakis. DMI is represented by Robert P. Stein of Camhy, Karlinsky & Stein.
Both law firms are located in New York.

JUDGE: ENFORCEMENT OF AWARD NO'THREAT TO PUBLIC POLICY

—
Holding that the enforcement of an achifration award issued in favor of the Jamaica
mwmmilmummmmmunduMIHEm
the Recognition and Enforcement, of Foreign Arbitral Awards (New York Convention),
LI.S m:mnuummm:mmmmm“uﬁw
Trading Co., Lid. »- Rice & Sugar Co.and L &
No. B7 Civ. 6369 (JMC), 5.0, NY.).

JCTC and Connell\Rice & Sugar Co. were parties to a commodity contract whereby
Connell agreed to selNETC 4,500 tons of rice. The contract provided for arbitration of any
disputes in accorddnet with the rules of the American Arbitration Association (AAA).

. JCTG al$a entered into a charter party with L & L Marine Service Inc. to haul the
rice. The charter party provided for arbitration of disputes in accordance with the rules of
the Society.of Maritime Arbitrators (SMA).

. “Due 1o 2 delay in loading the rice, L & L initiated arbitration proceedings to recoup
Jdts\demurrage costs from JCTC. JCTC sought payment from Connell for any money it owed
L% L

The SMA and AAA pancls held joint hearings regarding the disputes under an order
by the court. Following the hearings, the SMA arbitrators issued an award in favor of L &
L totaling $92,792.35. The AAA panel held another hearing and awarded $91,772.52 to
ICTC.

‘“Contrary to Public Policy'

JCTC sought to confirm the AAA award pursuant to 9 U.5.C. Section 9 of the Federal
Arbitration Act. Connell moved 1o vacate or remand the award under Article V{2)(b) of the
New York Convention. This article states that the recognition or enforcement of an award
may be refused if it “would be contrary to public policy.” United States

Page 12 of 33
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B kit he kil spoken with Mr. Connell and
that the problem waz resolved Tr. i
Mr. Thompseon testified that the problem

referred o was an ambiguity s to the
number of ports per delivery position that
WOl D8 required Do lpesl Ehe corgo Tr

Hecollections of Me Fettip omd Messes
Perry and Copeel] Siverge as to the partie
alars af this Gelephone conversation. Mr
Fettip maiptaicEthas ke dialed the number
for MropBasinell that appeared at the bot-
tomBrtm CRS offer. asked to be eonmect
ed o My Connell, spoke w Mr. Connell and
redtved Che matter with hm. Me Fottig
Mestified that Mr Connell told kim that
CES was going o wee thres ports, Lake
Lharies, Lowsmna: Houston, Texms: and
(brange. Texas. and that Mr. Connell

igreed that he would make the carpo avail

ihle &1 one port eul of those three parts for
sach of the three delivery periogs, Far
ther, Mr. Fettig clums that Mr. Conmell
aid he would check, ut ¥Mr. Fettig's re

juest. to ses whether bhe could eliminnte

the port of Uninge [rom conssdernban m
the second perind. (Tr. 581 During the
pnversation, Mr. Fettip made the follow
mg npotes an the bark of the CRS affer
Lyraver Commell
Lhaz. Hooston Change

| pL ea positior
F.:-. 15]

Conversely, Jonathan Perey of CRS testi-
fied that Mr, Fetlg spoke not with Mr
LConnedl but with him on Friday, Jume L5
19684, snd that Mr Feltlteg asked CRS
woeld neider n singles londport for the
twn lote of riee offered in ench of the thres
falivery positions; Me Perry responded
that ke would pursue 1t and call Mr, Fettig
bk with an pnswer. [(Tr. 452} Mr. Perry
W NAS Lternniely descrobed himsell as a
go-betwesn in the bd process (Tr, 4T0=T]
1 miee economist (Tr. 447), and Viee Presi-
lent of the cOMmpany {Ex. 9, 15), then teati-
fred that sinee he hud no suthorty to make
Ihat decmdion, he spoke with Mr. Lonnell
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and pelated n

Mr

ETERT <d2Liil the pesguest

minde by Pettig, whereupon Mre. Con

18l responded ':':--! me thimk al It

or, “I'll pet back to you e, 4531 Me
Perry further testifisd o although he
had not called bock Mr. Fettig regarding
‘158 FeqUedl lor o single loadport ar Lhat
dny he received a sroond telephone call
fram Mr. Fettig asking if CR2 would con-
sider elimunitmg the port of Ormoge from

consxderntion for the second
(Tr Mr. Perry claimed that
since he had mo authorty to

pither he quired Lo
follow the identical procedure as for the
:.I"."-: wiennone :'u_l: Mr |'|'.|_|,t.|: -:..I:l_ri,._;
before us that ke had o

lElvery pari-

ol lki—4

felke  Enis

lecision e r

WA

1 recallectson of any
mversition with or regarcing Mr. Feqdy
Tr. 504, 508
Perry testified that he prepared. the
lowing internal memorandumdbr 2Bn tebe
Mr

any Lme

Mr

1104

e calls Fettip \obClufie 15

284, alter they =poke rhe Sveond

b Lo B i 'h.l‘ il e WLnling o

wnow if we wguid Wgree o0 une port
per loaging pere for the twa lots

offered pesf pegiod
2 B/ Fisimmd, BF salled and wanted o
kagW 3 we would eliminate Oringe os
A oL for the second shipping period,
EL Li
W rEr"thi
LCHFIE

Lrange m 2nd persad.

Ecnnd entry there was an

nddsition e Apreed to elmonnks
There was no noth

Mr
i

S I
1,

ton after the fimst Fettig did

100 recill 0 Seenf with

anit ot CES an 1984, bat had o

FOLALMMN iR g ded have a sab

nyeErsatsnn

L wherein

with Che officers of

e pariies agreed to &hmm
flate Urdnge if a possihle loadport in the
TN pEITor ifr '.__ T, 245

Mr., Perry further testified th e re-

Mr. Fet
L19E4 nt
The

FaRdum =

i thard felephone call from

trmie o Modiday
approximately 11:50 A M
Ehird Alad Lis Ths

J upe i

iTe, 4

FTISIT

iprox, 11:50 HF

wmi eabled

and wanted to know if we would arres

o mim treating boch bvs for delivery m

el £FY peErnn wWeERL th =

TiE FEDERAL SUPPLEMENT

16l & drd shippeg period 85 o single
MLoas far a8 nE setting up credits w

£ ol Jamaies

There was a notation to that entry which
read, “we called back and said NO i
Mr. Fettig had no recollection of & eonver
sation with anyope gt CRS on June
Tr. 245) Teleghone bills of F & D
for the datey/in)qudStion show the follow-
i calls g RS

Lk

| kg

lune L3 12 AM. I minutes
CEl
ol

chargos

INg

Jusnw B, 1984 41 P M. 3 menutes
Jung 19, 1594 F4h 4 M TS U les

vEx, LF)
Thers na lewphone charge for any
from F & D to CRS on June 18, 1

bills of CRS

~all

14

Tebenhon: I hosy dates b

been destroved prior to ths acton i the
normil course of business.

[t witz o requirement of JCTC, to be in
conformity with the USDA, that the som
modity purchase e mode whers poEgLn &
W the basis of the lvwes? lnnded ensr the

1l commodity price and [red
that would result i

nt

the lowest
price per metric ton wpon delivery to Jamai-
A, (Tr. § After F & D returned from

& USDA L5, 1984, a work-
°t cofslructed using the ports Mr
Connell had indicsted CRS would use i¢
Lake i

iffices on June

WS

“haries {Ex.
With the clarification of one
the CHS
', combined with the Pan
offer for the lowest
anded cost for the first and third delivery

At spproximately 4:55 P.M.. June
i. Mr. Pettig placed o t lephone call
tr CHS nnd aeeepled its offer to supply

irunge, and Hoaston

lnadpors =livery 1

COMImOaiTy

nma freaght made

ir'::llll:.

15, 1HE:

(& U]

¥ of Fee m the first delivery period, one

LFii

WK Ol Fice o

il delrvery period, and
of rice in the third dalivers o
ot for the T L |
ICIFTFTEE i‘:|l'l' M ||_

B

T 0F

T} all
1 E S4CTERD
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Che aa Tl F Supp. 118 0% % F¥

0N BEHALF OF THE EMBASSY OF JAMAICA. WE HEREBY CONFIRM

THE FOLLOWING PURCHANES
IIME ¢F BALE: L4655 HOURS ETD, 15 JUNE 84
5 LONG GRAIN RICE, WELL MILLED, MAXIMUM 20 PCT BROEEN

KERNELS, PACKED IN BAGS IN ACCORDANCE WITH INVITATION TO
ion of & eonver BID

bills of F & [ ELIVERY GUANTITY PRICE

W
OT =1
JUL 6/96, 1984 HHoL T MT, 5% LESS IN LE] 307,18
=i BUYER'S OPTION PER NET MT
_-..III._ ':'.".3"- '1F"-::-E:-

e JUL 6/26, 1984 2947 MT, 5% LESGTN USD #07.18
HUYERS QOPTION PER NET MT
FAS VESSEL

L 15154 JUL 18/AUG 8, 1984 2300 MTNG®  LESS IN USD 07,18
e dates had RUNBR'S DPTION PER NET MT

action in the FAS VESSEL
e IT =4

CTC, to be ir \[IG 15/SEPT 8, 1984 W26 MT LESS I USD 307.18
that the com BUYER'S OPTION PER NET MT
here poaszhl FAS VESSE]

liif prams ihi

® 5 Fraierhi Lk
x Peigal AUG 1B/EEFT W 554 B8 MT, 55 LExS [k

LIS |
the lowesy BUYER'S OPTION PER NET !
BTy Lo Jamui FaAs %
lurnesd from
1984, 3 work Laffs Y\ @ 2 ARE TD EE DIVIDED BY SELLER TO ONE SAFE BERTH

EACHAOT OME SAFE POET ONLY OUT OF LAKE CHARLES, HOUSTOMN
i1F AT SELLER'S OPTION. LOT 2[5 TO HE DELIVERED BY
0 ONE SAFE BERTH, ONE SAFE PORT ONLY OUT OF LAKE
= OR HOUSTON, AT SELLERS OPTION. LOTS 4 &£ 5 ARE TO BE
kD BY SELLER TU UNE 534 EERTH EACH LOT, ONE SAFE
RS PORT ONLY OUT OF LAKE CHARLES, HOUSTON, OR ORANGE, AT

.' & Py ELLER'S OFTION
Ex. 18 AY) lemphasi Ire
rif di., oy
P, Jun =

1€ ports Mr

IPpElY twe The ward “DIVIDED. " uhderscared abave af Traffie for CRS, testfied that he was
a0, e e rreieied oWt 6 B fi Fattig & D cuffusad when he received the telex s to
verind. and wlty's copy, and the word "Delivered” was  whether it meant CRS had one londport or
Y Derisg ATITEED 1 ADDve |t Thot correction made n lomdmart ner di |:'|':'.':- |'I"!'-CI'J. ..ﬂ.: lix
i s hags I 1=ticins T tz 1 mr b o =
B aepnng O ELFUELIOnS F HEsS .. and 2 {ul il contact anvone 2L F & [, fisr .|..'|.".[.'
Dine %irl Y T e £ v A d wnd & tn th s
Hace Mi el Rt i ey P ERE s P cation or to radse an objection. (Tr. 391)

elex, Mr. Petug del not recall whether a R
’ in June 18, 19684, F & D contracted with
arrectsd copy’ Was evVer g£nt to LS ar 1 r -

& L sent ifi adviging telephone call was ever mads Panama to ship the rice to Jamakca. The

charter party provided for one port loading

Tr. 249 Joseph Ravener, Viee—President ’




¥ £ - . - ¥ 4 L
¢ firs: and hvery pericds. |(Ex

LR

U Jume 97, |HEEs F

LS,

& L) sent a welex o

requesting that it nominate the kbad-

part for the first debivory perod. (Ex. 3
0l TH LR, CRE responded by return
talex:

WE NOMINATE THE PORTS OF IR

ANGE, TEXAS AND LAKE CHARLES
LOUISIANA FOR THE LOADING OF
THE 5.735.4 METRIC TONS OF RICE
THIZ RICE IS5 AVAILABLE FOR
LOADING JULY SIXTH

|Ex, &
& [} responded with th llvwing telex
to CRS

Tl ii.;: ||'J.'.[_..E|'.' AT l"'_"-'E RET
""'-I'_ -|"1||F"'"H"' UNLY, (UM oE
AKE CHARLES. HOUSTOM AL DR
-"‘~.|.
FL= "-.I "u'["'u" . THE
PORT B RETTI F' i
i:l":-'f':Fl.:- HERERY"NDWINATE THE
'GOOD PFIONEER®, PAN FLG WITH
LOAD READINESS“JULY K a4, TOD
LOAD THE (FRLL HUANTITY
PLS TREATITHES AS THE REQUIRED
MUTIGE EXNDER THE CONTRADCT
WEAALSO ASK YOU TO NOMINATE
LIPT B0OR THE REMAINING CARGO
WM MEDIATELY
CEx. Bdb
Mr
eived the telex, he waos
Apke b0 Me wnedl bl wl

that Mz Conpe

cbE LOAD

|MMpEISE urs

Havener testified that when ke e
surprsed, and
He testified

refmarked, “[tlhey're a

EOOE Eusloommerr, work if ot and that
he. Mr. Ravener, said, “[vies, [ can work it
I, [delivering Lhe oo to one |nmdpasrt per

lelivery position,] provided we go to Lake

Lhartes for the first port for the

e ]

Houston:

the carga avul

etond pErisl, we go to

PErOd we have a portion of

ahte At Urange, and we hove tr WY e Eha

nkanes Mr. Haverner further testifi v
that Mr. Conm I respandesd o] that
route, make the nominmation Tr 171

1 Guly 2 1984 CRS sefl the following

tetex to F & D

il FEDERAL

sUPFPLEMENT
WE NOMINATE
FOR EACH
PING PERIG
JULY THO 44
LAKE CHARLES,
LY
TONS—=HOT

PORT OF LOADING
HF' THE THREE SHIP

B A FOLLOWS:

METRIC
[.l.'llr?‘:|-'|.'"-:.-'|.
fUST §—2.880 METRIC
ISTON TEXAS

AUGUST  15-SFPPFEMBER A—39%0
METRIC TOMNESORANGE. TEXAS
PLEASE NOUWITNATE A VESSEL FOR
EACH FHIRPFMNG PERIOD AND A
-.:-r. VESSFLS ETA AT EACH LOAD

TONS=

] 8—5

IE-AllY

CES did pol wave the

for the 3 rd

i Jaly 2 LHEd

! :
£l eargo at Oranpe felivery

period. (Tr, 419 The next dav. Mr Ra
vener contacted CRS's freight forwnrder
with the followmg information

July 26
Charles, LA

Shpping Peraod

July &
Lake

g

Shipping Period: July 18-August B 14984
Port of Londing: Houston, TX
shipping Period: Auogust 18-Septomber

-

Urmange, TX

On Dock Port of Orange 55 426
Nead 57,215 Bags
O e iler

Port of Loading
Lrgmn;
Bags We will -

Vg

19=4, P & D sent
y CRS, whieh was

Vin letter dated July

B Lonlrmet T

: Happed B

a5 per Ihe pro Torma but included the spe-

ies of this parteulnr sale: (Tr, B4-8E5)
v ELIVERY
v, Seller shall deliver F.AS, vesselix)

including and wharfage and hundling

at one safe ne safe 1.8

ke Charles
position numbser twa (2

beErth feart

odt af ton or [ [ar

deliviery Eific]

"I__'_'l"-' or LW -Jll- hl'l-lhl-\. ench, one

=ale oot each,
Houston, or

L ol

for delivery pos

Lake Charies

i PN e

numbers one 1] and thres (3




IT OF LOADING
THEEE =Hp
LLOWs

HETRIC TONS—
ISTAN A

il ILETRN

TEXAS
A VESSEL For
0D AND AD

v EACH LA D

N8 G e liweey

’.;. Mr. R

R rwarder
HET
Tl

HA gl !
AL L] LR

MOET

Orange 58 426
We wi

1]
. F & el
g i
=, Wihieh was
Jdest Lhar 50

e

'Ir i
L. VERseliE]

1 I. 4
il Fmdlng
LId S fEart
¢ Lharles for

(o A 7T
NE PECH, one

ake Clearles
lilrvery pasd

T
nd three (9]
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Cliw as Tk FSupp. 198 (S8 Y. 191

(¥l ADDITIONAL CLAUSES
Soller (o make commodity available at

i mre Ehan one port peEr e ivery

v ‘Ml (emphosis ours)
MATLIOES lENOeT "'."'I: 11 Clal st I' L .'I'I
wore ool 1B the ofgual pgro [orma
Llibeurh b BiEnEl copy was never returned
F & I, Me Ravenss recalled reviewing i
iEninE 11 withoutl proftest sometims
Jrer it was recoved.  (Tr. 438, 4349)

The first delivery of two lGtE throapeh
ke UCharles, July 6-16, 1334, and the sec
G it !||'| Hirn IE-I'Irll-l_

=il mEelrvery ot

| lE-Angust = 1ef  Both '.|-_.:::-;.|rl.--|
i -.: i diffieulty. On Auwprust T, 1984 in
referenee 0 the third delivery period, Au
IS-Sentember 8. 1954, F & I sent the
owing tebex to CRS
RUYERS HERERY NOMINATE THE
GO0 PIDSEER”, PAN FLAG, WITH
LOADREADINESS ALUGLST 1R\ JA9%
o LOAD THE FULL QUANTINY
PER CONTRACT, SURI CARLGINE TO
AE DELIVERED AT OUNRIDSRDPORT
oxLY OUT OF IAKR YHARLES,
HOUSTON, ANT ARNSISE
PLES NOMINATR THE SOLE LOAD
ORT BY  REIURN TELEX/PLS
TREAT THTS A& THE REQUIRED N0
TICE USRER"THE CONTRACT

EX. O

N B o rFEturn telex waz received, Todd
Iogrscny of F & D called Mr Ravener on
Imidbust 9 1924 to confirm the et af [
whire as enle lpadport for all the rice for the
therd delivery pemod; Mr. HEavener con
reed that i would e, (Tr 1140 Written

‘onfirmatson of Cha ||'il'|lr. N SO PRI LT

L ) al "II' F:.il.'- SnEr Lhe next dny
E.x 4l

Lk August 10, 1984, F & L} recooved Thi
l4d=hour Notic [ Lopnd=Readiness rom
»ealil, the agent of Panami iEx, 411 In

LEEist HEd, F & 1) sent o telex to

=ealift IGMnEDNE Urnnre G5 the |ondpEort

{or the third delivery permnd. (Ex. 42) On
Lugust 14, 1984, F & D recerved the V2-
bk Notwer for Loadeeadimess, (Ex, 42-A)

O Auguse 16, 1984, F & D recoved the

Tdlowing telex from Sealift

OWNERS GIVE 48 HRES NOTICE
FOR LOADREADINESS ORANGE, TX
N UR ABOUT AUGUST 18 ALL
0ING WELL WE UNDERSTAND
FROM AGENTS AND STEVEDRES
THAT ONLY 2800 TONS I3 AVAIL-
LELE PFLEASE CONTACT SUPPLI
ERS AND CONFIEM ALL CARGD 15
READY FOR THE 15TH IN OGRDER TO
AVODID DEADFRELGHMT CLAIM OR
DETENTION. PLERSE DONFIRM
Ex, 43)
That dav, Mz %ohgzon contacted KEen
Flarky of CRS whe confirmed to him that
all thie ricdNwanld b m arder for londing a2
Orange W Mdgust 20, (Te. 123) Mr. John-
on fChen) sthnsed Seshft of that confirma
g NJIEr. 124) On Auguost 18, 1984 Mr
flaviper was advised that CRS had por
‘Mnsed the remnnder of rice not for Or
mnire, bist for Lake (Charlés Tr. 345)
Most of the rice wus purchase. on the dock
nt Lake Uhordes, bul approximobely o 0
bairs wore to be trocked o, (Tre 378, 374)
Me, Rovener testified that feom the time of
thie movmination of Ormpoge on July 2. 1984,
mid August 18 1HEd, when he Was |f-
formed thot CES had arranged to Bave the
acdditsonal rice 81 Lake Charles, the Lopts-
tees Dapartment ot RS was working with
ita traders to purchase the rice, (Tr. 346
F & [} wos not informed of any problems m
pecting the fall lngd of rice to Urange. On
hupnst B0 1984, the vessel, Good Plonesr,
docked at Orange, Texas; on August 28, it
somimenced loading. (Ex. £7)
sometime betwesn Aupnst 1E and the
End or 2ird, CRS advised F & D that
imiost half of the noe thot was needed for
the third delivery perod woald mot b aval-
able &t Urnnee; mstead. 1§ wogld be avad
able at Like Charles. (Tr. 3480 Alihough
there wis aome confusion as to the exact
date P & L) was sdvised, ofn Aogust 24,
1984, it was clear o F & ¥ that CHS did
not have all the piee for the third delivery
wrind avnitable at Orange. (Tr. 140§ That
day F & D sent the following tobex to CHS
UNDER Pa JM-T036. ALL CARGO
PURCHASED EY JCTC. FOR POSI-
TIONS © AND 4 WAS TDO BE FUR-
SISHED BY [CRSL UNDER ZALE
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CONCLUDED ON JUNE
HRS EDT,

1IETH AT 1655
AT ONE SAFE PORT OUT
OF LAKE CHARLES R HOUSTON
OR ORANGE, ON JULY 2 1984 WE
RECEIVED A MESSAGE FROM [CRS)
ADVISING THAT PORT OF LOADING
FOR THE 5350 MTS FOR SHIPFING
FERIOD A SEPTEMBER
WOULD BE ORANGE, TEXAS. WE
WERE ADVISED SUBSEQUENTLY BY
CR5] THAT SOME OF THE CARGO
WAS [N ORANGE. AND THE BAlL-
AMNCE AT LAEE CHARLES. THIS IS
CONTRARY TO SALE. WE TRIED TO
GET OWNERS OF THE “GO0OD P

NEER" (THE VESSEL PRESENTLY
LOADING THIS CARGD AT ORANGE)
' GO TO LAKE CHARLES FOR THE
HALANCE OF CARGO DWW NERS
ARE STANDING BY THE TERM3/4E
THE CHARTER WHICH CALLS PQR
UNE LOAD PORT SURIECTAESSEL
WAR CHARTERED THAL WAY
BASED OM THE TERMS\ O THE
SALE), ON BEHALANOFRSBUYERS
WE MUST HOLD CRS=&0S1GAR CO
RESPONEIBELE PORNAMLL DAMAGES
INCLUDING BT N@T LIMITED TO
DETENTION
CAUSED BYNPHEIR FAILURE TO
MEET ARETR" CONTRACTUAL ORLI
GATIONS., 1T I8 [MPERATIVE THAT
I:F!?| D WHATEVER IS NECE%
SHRBY) T MOVE THE CARGO IN
LARE CHARLES TO ORANGE TEXAS
MMEDMATELY [N L1
Ly THE COMPLETE
LOADING AND SAIL WITHOUT ANY
DELAYS

(Ex

GLUST 18/3

DRDER TO

VESSEL

Uy Amgust 24, 1934, CRS sent a telex to
F & D, tefZing the cosls for the Good
Charies {Ex i

rioneer to call at Laks
pp. 11=-13 CRBS estumated it would eost
£9 AN ko rover the vesssl Tar twa dovs
in port if all went well. Sailing time fronm
Oranpe to Lake Charles waus e

14 hoars

sLITHELLED &

ncurred for shifting ports

“pre

and smbing time were oot neloded @ the

EhLIMALE ! P-:: [urther estimmated thal

JCTC would save £1 28000 by |onding

1 i
=g | ¥ i
Dppsesd o |.._.-\..\,.||. T}

Lake Charles o

sithorty for its contention that it wis mhls

v FEIDNEHRAL

SUPPLEMENT

itilme 8 second loasdport, CRS eited 1o
XV1dh of the Commodity Contract
N THE EVENT SELLER AMENDS OR
"HANGES THEIR ORIGINAL POET
MOMINATIONS IN ORDER TO SATIS
FY SELLERS OWN SCHEDULING
LND FOR SELLERS OWN BENEFIT
THEN SELLER 15 OBLIGATED TO
PAY VESSELS DEVIATION, AND AD
DITIONAL COST AND RESULTING
DEMURRAGE W AXY, OCCASIONED
BY SECO¥DLPORT MNOMINATION,
AND gyt WAIVE CARRYING
HARGES BESULTING FROM DELAY
IN S\ LOATHANG ATTRIBUTED TO
MEHANEED NOMINATION OF ORIGI
SR PORT
&L

Fid ey

wnnfirmed that it weuld absork all
Rt pERocialed with second port nomins-
tan, and asked that the vessel procesd t
F & [ responded that the

wners of (rood Pionssr refused o move

Lake Charles

and insisted that CRS conform to the terms
und sondrtione of the -_'|'||r:|-_-|]:|_:. fonbract
Further, F & D maintauned that “eclause
X¥HA) referred to in vour telex in no WL
CRS] the right o ask for andfor
{ (Ex. 48

demand a seeond port of

Tives
linsi =
loaing.

Numerous telexes were sent betwesn F
& D and CRS between Aupust 34 ond the
ugust 2N, 1984 48 pp
F & I muintamed that Good Pio
meer would not shift, and that CRS musi
ahade bs the coptract and
Tl

Al gichf g STREL

Ex

marnimg of
1 T=34
the ierms of
roe o Urange, o distance of

CRER

[FUCK
I0 Friales LRI EE e
that the s was warbng at Lake Clarles
ana that Wik cledrly dunrensonahle for
shift in order to

COOMAUE hadmy anmiLrropied, |"_'_

refuse 1t

he vessel 1o

On the afterneon of Aopust 28, 16984

Ponmmn made the follewing proposu| [or

the ahifung of the vessel to Lake Charles
1} FET RATE—WILL EBE 45,00
PER GROSS M/T FOR ALL CARGDH
HASIS LOADING ORANGE AND L
CHAS
2 CHAR|TERERE] TO PAY LUMPSUM
I TO ACTUAL OWNERS

[RE1E]

S0} 45 00
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. URS eopad
maodity Uontraet
H AMENTDS i

st ey
RlalNAL PORT

[DER TD SATIS
SCHEDULING
WX HENEFIT
IBLIGATED TO
TION. AND AD
¥ RESULTING
UCCASIONED
SOMINATION
ABRYING

r FROM DELAY
RIBUTED TO

N OF ORIGI

nbsory all
1 ' Baming-

=R, sl T
indedl tHhat the
A Ll

i to Hhe T
LTy crntrne

Ehat ‘s
SR IR O WS
15K Tor anlior
LIng % 48

i Between F
ISt =4 nndd the
b, [Ex. 45 i
that Laood Pio

1wt CRS must

conbract  und

-~ !."",'_.' {5 00
WLL CARGO
GE AND

T LUMPSIM
L UWNERS

Chip ma 68 F Supp. 135 (5.0.05%.Y. 17900

OVERING PORT DISSURSEMENTS,
LHIFTING COST=, ETH UHAHITER
ERs] T UNDERTAKE TO REMIT
T DISBURSEMENTE FOR |
FHAS FROM THIS 15000, BALANCE
25000 TDO BE PAID PRIOR RE
EALING B/LS
L UsD 156,000 ADDITION ALLY TO BE
yip T DISPONENT OWNRE TO
("(IVER THEIR EXTHA C05TS FOR
STEVE[DORE] LABOR., ETC. TRIS
30 TD BE PAID PRIOR RELEAS
ING B/LE
i LAYTIME FOR LOADING ORANGE
N0 L. CHAS TO COUNT CONTINI
OUSLY AND TIME SHIFTING FROM
RANGE TD L. CHAS TO COUNT AS
LAYTIME TIME TO CONTINUE
EVEN IF ¥5L DELAYED DUE TO
FOui OF POR ANY OTHER REASON
%Y STEVEIDORE] STANDBY
TIME I L. CHAS DUE TO WIEATH:
£R] TO BE FOR CHAR[TERERE]
MOCTOUNT

F & D telexed the proposal oiCRawth the

ihatituticn  that all chrfeeN\woukd b
sraingt CRS instead gf NCHARTERERS'

s per Parami's prgposad  (RBx, 48 p. 330
BS pejected the prifbeal but sgreed to
bt redponsiblefprgxtra port coats which il
vetimated  bSArocimately 59 20 It
sintainfed ¥ht no demurrage/detention
rhnrpe®e \ghotld b pud as no  demur-
ngdPragtention would have seeurred if the
weskel hod smiled directly from Orange
et it completed loading on Priday, Ad-
gilst 24, 1984, (Ex 48 p. 36)

The partes could nob resch 4n SEPee
ment, and the vessel, Good Ploneer, stood
idle at the Orange from G480 P.M. August
i 1984, to September 6, 1984 (Ex. 471
he wnkeEl had been msineckeEd Oy O ITE 0%
ers 1o withhold delivery to CRS of the
woan Ball of Lading until CRS deliversd
the pemaunder of the res to Orange, With
it thee Oeenn Bill of Lading, CES did not

nEveE Lhe Feguired papeErs L BrrEefil T L

SfiE 1o pecsEive payment [or e mice LhEk
afl ilremdy been delivered and aded
Ui Heptember 5, 1984, CHS filed

aweninst the Good Pionesr in the Unite

States Distelet Court for the Esstern Dis
tret of Texms, requesting that the ocean
Eill of Lading he released, (Ex. AS) Pan
ama released the Bill of Lading the next
fnv ITr. 3611, and npreed to shift the vesse|
to Lake Chartes and sobmit to arintration
with JCTC, &5 per the charier party, (o
resnlve the wsae of who should bear the

responsibility for the additional costs. (Ex
Wi CES made no agreement with eidher
JOTC or Panama for the” vessel to sail to
Lake Uharies iTe. 387N\ Thy vessel satled
from Orange on Seflemoer b and complet
¢d londing at Ladte, Charles on Heptémber
11, 1984. (Ex.\31) JAt Lake Charbes, tha
vessel wis Sgamn [Fetructed to withbold the
seean Bl sf-badmg. On September 11,
054 /OIS Wled =suit against the Good Pic
nasy W the United States Distriet Coart for
thie Western District of Lousiana, request-
inghthe relense of the Bill of Lading, (Ex
AW Pomamo released 0t that day without
any further procesdings, and the vessel
sujbed for Kingston, Jamakea. (Ex. B1)

(tn December 14, 1984, JOTC served a
Vouching In Notwee” an CRS which de
nanded that it appesr und defend the cisim
against JOTC i its arhitration with Pan
ami.  (Ex. 570 CRS refused. {Ex, CE
(n Febroary 22, 1985, JCTC filed a petition
in this Court to obtain an order compelling
CES 1o partscipate in & consolkdated arbitra-
tion with JCTC and Panama. On May 23,
1986, United States District Judge Chares
% Haight Je denied JCTC's petition.  Jo-
mdtica  Commodity Trading Company
Fomated v Connell Hice & ."i.'-l_l.-'!'-l r, =i al,
Soo BS Che. 1210, 1925 WL 1428 (S DNY.
May &1 19855, In bz Memorandum Cppin-
ion ond Order, Judge Haight siated that
althsuph CRS wis bound by the arbitration
plnuse m the eommodity contmact the

pliuse, which made artiiraton optonnl, el
mandatory, could not be used to compel
CRES into arbitration. Lid)

{n July 28 1885 JCTC and Panama en
tered 1nto an arbBrEATEE submission LgTee-
ment [ which Panama set forth its clm
for §00,700.49. (Ex. 58) On Oectober 17
1986, the arbitrator, Mre. Jack Berg. award-
ed Panama domages in the smount of

-

&S, cOmprising 50,00 v second
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in the United States District Court for

Eastern [kstrict of Texas, plus 216
September 30, 1984
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to be shared egually

n inierest from
he dateé of the award. AR

f 1,200 vwas =met,
Pamama and JCTC
1888 JCTC
m Full
award {Ex

(Ex. 62)
[hevember paid Par

e e
=1 D LR TR S

and fmal satwlac-

n of the arbitration B3l mnd

arbitrator’'s fee
JCTC in
[ending the arbitraton

i | i |'_'-_ it}

pasl s =hkare of the
£1. 5K iEx. 64 Addrtonally

sered legal fees de

HIMOUnL ok
CONCLUSIONS OF LAW

The Effect af the Arbifration Besull

[1.%] We first address the mso of
whether CRS is bound by the resuliNGTthe
arbitration betwesn JOTC and Pénaenad [

the briweh ot con

NoL. W§ Mmist
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whseh he hos mat

Ly
=R et } S

wbmies
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L'rited Steefuiers, of A merien

Wawrioy aud {Felf Nar Co, 363 US. 574,
ade. B0 =00 LMY, 1HaE 4 LEatd 1448
14158 (1H0k Medllisder Sros. Ine A &
¥ Fronsp. Co., 621 F.2d 518, 522 (2d Cir
&R0 However, unoor 8 LS. E 4 a

hie alleged fatlure

arotra

Lé wunder a

1 agreement for erbitration may peti

thie| eourt Liresel

lar Ln order

LEFIEraDion proceed o tha

anner provided for in such mgreement

F2d at

tion, and ¥ L3

ifaremimd O PR B, upro, B

onvention on thi

1S
fiipm pil-dul
Vernrds, JUTU filed
'.l'!.'; Hia I n=alid:
Fanimm i
Ipimion, determimed

UM WREEr Snd

the decimive guesiion wis whet

0 agreement on tho part of
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lll':":- 4] .rll:r_r'.:,'r' N BdEh 3 reeTnenl
Althaugh the JCTC=-CRES
nmimedity contract did contain an arbitep-
arbitration thersunder was op

JCTC

mild not use the clopuse to compel CES to

okl b [oumd

N ClEse

Hikl, AOL MANIEIOFY therefore,
L LFILE

Mo

Lhi LU S peLiin

S EVFEL

19845,

Jamaiea o rmods iy,
1210 at 4=6. Chn Aoy &
wolls deniesdl. S mE W

g an Jaby 22 1885 JCTC sent
ov &f Lhe vouching-in notice Lo
CHS (the orimod] notice had been sent De
ember 178 19848, (Ex. 571 CHS n-|-|.|,-|1 by
etter ated 25, 1885

July 22nd came as a
sitpPise in wiew of the deecision of the
Lmited States Dhstrnet Court, Southern
[Histrct of New York dated Moy 23, 1985

ma L

Noneth

AGLhEr i

L]
< LY

toare letter of

leeying JOCTC's attempt to invalve [CRS]

1B Lo
JOTC

ICTL behetves

srhitration proceedings betwesn
* | BT
L mmv have agminst CHS
wikl

| 1
and Planomal. Whatever

y way ol Indempily, or otherwise,

s pesalved in the courts, not bifore arts

TP L
Ex. CIN

ICTC-Parama arbitration hearing
t farward without CES's part eipaton
and the arbitrator found for Panzma
sow seeks Lo bind CRS 1o the resulis

he arbitraton: CRS resists

af SCAC Transpar?
55 DANAGS, 845 F.2d 1157

10t T

ESOER i AT

Lt e

Py

a4 Gir
poaitons. JOT

1Y Hhe S

RESETIINE iy respecve
that m [DAN-

nad Uircatt held that a

conkenas

imdch
oF-i fdlice SAFYES L hind a party Lo the
when that party
partcspate In
remull ol

FEEELL I an wrostrntson
e

refuses o consent

hereiore, L5

trntion
JCTC Ponama arbitration should bind CRS
FlamifT's Keply to [efendant’s Post-Tral
Plainniffs Heply™) at 51. CRES ar
stevedare o LAY
‘mptied by law™
perform its
workmiih-ltke

Eret

ke the

 owed no duty
the shipowner o
mAnRSE.

Briel of Defondant Connell Hice

i“Defendant's Mema™) at
2, Furthermore, CRS argues that i can-
ol be bound by the decwson of the artitra
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Clir aa Tk F Sopp. 158 (S EMY, |91

IEN aEreemel r because (L8 SLETEslE Werd fol adegiosks from Che sievedors's breach of s warrmnty
T e e : be
. L represEnted In e prbatrnleodn. Ao 58 04 il warkrmanlike services id =t 1164
LA an arivgr _
F— . RIPPINE eOmphRny ln react t= conclusion. the Second
1 i VES Of ;
RN T rel 1Fa i ThFLOr v Urrcudl ap n test for determining the
hare=frir - .
RS Wost Africn and contracted with o stev 1% 1 of AR Enored vouchine-n
CUITHT I
i mpany to losd the vehicle on the i sdfudicating a separste ac-
W inod i, N ilarl x
m M 19 b Durmg loadimg, while the veheele ©on for indempdeEation most Orst scrub
1 May ¥ = ? *
i 'I ¥ g v ispeefidied TPoMm A L the isechanism nize whether the mdemniies Bl telv
T j .
* ‘ar raling and bowering the ift which was represented the indemnitor's mterests in
1385, JUTE ment i by the stevedors co the prior action.  [f not, the indemnaitar will
himg-in aotice to yiberd, The vehicle fell from the lift, dom- not be bound by the fesyll of the arbitra-
L ging 1t shicle, the lift and the vease] ton. If so, the coust Yousy next serutinize
I DANAOS, su; whether procedugpliepportunities in the
harterer ol present actiog”mingi likely cause a differ-
SPnd camw o= heir e i ot outcome than jf the prior scton.  [f so
decinin « rhis w4 reguired by thewr charter party, and the the mdemior will simidarty not be boand

irterer. in seeking to have the stevedope 72 ot B2
mpAny assume 1ts defense m the arbitra- Whenywé apply the DANAODS test to the

ide that CRS i not

1 VOUCRIRE-1E OolEe 1o Lhe STEve- el L et

¢ Wil e 15 T
’:5 i e L
] § s 21ET 1r NIRFTEET & 8 I
3.7 issume the eharterers d

leciined o Ngound by the 3 First, &s

The arhii will be discussed in the following section,

v mgraansl CHS rator ound [of The R e B Nt CHS was not JOTO's ndemnstor How
atherwiie, will il ever, even if CHS was in a relationship

hen sought sadeynnifcn ynereby It wotld be required to mdemnily

n from the stevedore comPenySn this ICTC, it would =till not be boond under the
art. based on the finding Nl T arbitra- DANADS test.  An indemnpitor s bound by
r that the stevedore Gombpaly had been Che Fesoll of an arbitration to which it was
pligent in its opegrmodalithe wincl., fd DOl & party or Iy when s mterests have

W

14 Chuyr coget kot the stevedars DEEO Gdequ resenied in the origina

% 1o the reaui L, AL el Trom contest Lk 0y the I'"Jl.‘l'l.:l'f.l.-rj fd, at 1162. In
ists ng factunl MYy decided by the London he instant case, JUIL never presented

rhitrators Yt idse il did not partcipate in | ey arguments, namely that it had

AC Tronsport t cordentNLP be bound by the [urbitrs an opton [or two port oading, that the

% B45 F.2d 1157 nlf Wt then found the stevedors linhle DMLY CONMPECT ENd charfer party wer
[helr respesciiv ¢ TMemnnily the sh pper based on a negh ..rlr anged o Incons:s Lerms, amd that
that i DAN weyee theory. Jfd. On appeal. the Second 8BS had to initiate two suits in federal

I that & vagcl \irruit reversed. idenified the Bsae to b P L0 SOmpe Panami o release the bills

B it vhether a stevedore muy be vouched int { ladmg. JUTU could not ressomably for-

hepg thist party i rbdiration without its consent”™ fd ar word those arguments without exposing
'.n. 1 thi 134, wnd madified the award, holding that tsell to labdlicy stronEest argu

T [ the ihsent o particularzed s PP i ment was Lhat 1L was caught in che middbe,
ould Bindd RS e, o stevedore may be von y urh between Panama and CRS. This certainly
fit Post=Trig trntici imber a churter porty by o chartee did nol JIRILLElY TEprEaenl The Interesls

al. CRS ar pr [without consenting] where the steve 91 UHS in the prior procesding. By it
dore 571 LAY re % the charterer's indemnior f ut viery posture in the action before os, JOT

Bkl TN ] tated Further, Nas lorecioged (E&] from anguing that if

perform + Th o of [the gteve Sdequately protected the interests of CRS

T nEr foir i o [ihe charter n the arbitration. Marathon Mai T Petrals
t Connell Riee of| ® bwvond dispate. A stevedors muost im Sappiy Lo v LTLL Shippimpg. S

WMemn'™) at demnily & LW OF Tt I 70 F Supp. 984, 985 (DN Y. 198

=8 That it cur vham it has eontracted o provide stevedor Moreover, the Second Clreuit specifically

thie ErtiEri- ng seErnces [oF WOsses thal party IEtaiTE imited it halding in DANAOS to apply
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Levedores |0 mirinme disputes with ehar

ETErY T EL P nap e thius lurther destoo
guishing DANAGS from the | aet

i RS was mit & #lheves WS o
‘Ommesdity Selbr i r ICTC-CRS "

nedity sontract whis nol

party in whi

3 martime ¢charter

Eispules pee ¥mmoniy m

trntwon, s&¢ LANACS, g

but & commercial sales coniruet

CIEPUTE ab 1ssuf Was fol martime in
mialure, DUt contrecteal, um aren in which
ArTHLFRLEON RS nod largely aken the ]

of nogabon &5 B mekind of dispote Fes

10TE
aof DANAOS

fter coreful eonsideration

nd Burrdunding Inw, we ife compelled to
[Emd Thart thi
A

5 tn the results of the a

Voucfiimg-in notice did not bind

itrabion

mdemmification
I!-—\-"l We EEXS THFM [0 Che 155uE @

whether L Hs '-..."'I"-.--ﬂ.; LE nde TnLY XTC

far damapes it allegedivy incurreed 3% 3 T
t of CHS nominatr E i secrigg !--.hh--"
—

that CHS expridsWagreed
througt FLErS, e contrLe

o Indemnify it for anfiampres s

WCTL arpues

gnectfic |

oL m presenting if aRgpdwment, JCTC asks
15 [a ML 5L N ST el 1Lt

clause XV1id) fo infer that an implied in
IEPeRmEnl fxested Flain
tifls Heplyst T8 JCTI
in thof indemnification sgreement
urgBCRE to deliver ol the
UNE riSe tooan mdemnity ¢lamm in fovor of

JUTC. fd CRS

nn Y eLpress

=ntioiry

[ et b 5
iIrgues Lthat based

ir Fa i
HE L&l

Fice ot Crange

miLintEms thil there wos

mdemnification cluuse in the

wontract, Heply Bref of Defendant Cannel

b e T
& Sugar Lo, lne ("D want's R

¥ 1 at ZB8=3; m addition, according to the
ent gel forth in Proples’ Democratic Be
{ Goodpasiure, Mme, TH2

there wis no irmplied

HmiAilEatior s

[artes Lefendant Wemn A |
: LOdL Femmer EATIY o
S mvived & situntion

1ET INEAKE e, Lhe iriees Nan no ey
preas IndeEmmcy agreement amnd the ourt
had to decde whether an impled conte

fur indemnaity existed. Thus, JOTC cla

the test used in Femen would not appl

the im I PaRe Fain & i
WY BT 4
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aw of Mew York requires that an
RIEY igresment must be expressed b

ind b

LR

strctly oo

Rewanse-Sors

Ltraea

didrian meadi fed

rek’y, 270 F.2d 575

Corp, 263 F.24 413
W OfREr oronHeE On
somnes v [miled
g B0 Y. 19699

affa 421 F.24 885
Contrary to contentons of
the JCTC-BRS commodity contract

0 e

" Supp. 4

(&d Cir
)]
T
dises Aot contain An fxpress mdemnificstion
caluse, and pAwherd in the contract do the
" or “indemnification
[HERF, DO riEnFeage whieh would
expligitly snd unombiguoosly set fosth an
agregment between the porties that CRS
wauN ndemnify and =ave JCTC harm
agminst all clalms

Ser generally, Gibbs v [
554 F.2d 38

the

WS ap

|
ansng cut of the parties
CORIELEL mifed

i fa » 0 1 - .
vfmies, 10 (24 Cir. 1979) R TH

wanial Dy Dock £ F.'r'.r.l:.'.'r Corp., 153
L2 G937, M5 NYS2d T4m i Dep't
inh] tpmered ol fased 1.2 BRS

2 NOEEd 1TR (19909

a2 N Y.S5.2d 830
In the absence { o express mdemnifica-
s right of ndem

1 563l be found in etther of two

Lon agreement

abl I

istances, First, sueh right may be

hased on the snecml a contractaal

nature of
Feidlonship betwesn Lhe parties (“implied
n faet” indemnity); additionally, there
right to indemnification
5 0 great disparity in the fault of two
wl for a loas that
onsibility of the oth

=

[OFL-Da s wWhen

there

tortleasors and ome h

WIkE Primarty the pe

I PERET,

er (“imphed m law'

sy RS O e
W pra = .20 4t &

o
F.id
|" rlr aH -_Ll' L

EE T g T

Lie 19THr S50 Ca

poulos Assoe, 151 AD.2d 203, $65-f
M. 5, 67 (1st Dep't 1985
In Femen, supre, peintfl. a porchaser

Srogght sult aFninst the seller to
sitention, deadiretght and carrving
neurred i bsom o

sRipinehl of rram

e partes

[ar the sale

d rght of indem-

nlbrgad

eontraciunl relatsn

Plaintiff reeov-
m appeal
holding that

oETWeEn the partes

tred on Lhe In@emmity theary, but

the Second Uircwif reverssd,
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rucliail M |aEnansh

implving in fact a

wepe farly ordinaey
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[6] The ericeal ssue for our resolutson
whiether the wrms “Ports)l” and Lot
is contamed i the commodity contract are
nbapuous. JOTC conterds that the term
Portisl” is ambiguous(in That it 8 unclear
whether the ermsdndes YHS the mipht t
elect five or tenpantg for each lot the right
o eleet anly ofbe port per ot but two ports
felivery perinel or the rght to elect ope
{f manwGuMN forts, Plaintiffs Post-Trial
VMemeragdum (“PlamtdfTs Memo'™) at 57
CBS arghes that the term “Portsl” B un

:l.'!'l!"li.'h"llll."'c n tHARL 1T WMeEllE NE OF Eore

ikl

M, and when read hoconjunctson with
the [FB provision “one safe port for each
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i wh P Ay Y
I the intentons of the
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1@ oadport per bor offered. Lefendant s
dteply ot 21
Contract language 5 ambiguous if it =
reisonanly sasceptibie of more than one
IntErpretation, and & courlt makes this de
termination by reference to the contract
ione.” Burger .‘I.I-":'.' LCarp, . MHorm £
fardgr! Lo, B3 F.24 525 BT (B4 Cir
1950), The commodicy conteact s made wp
if the IFB, wih ineorpornted pro {orma
= from CRS. The IFB
amnt of rice desired per deloy
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s thres delivery persods, and the
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Port of Export from one safe berth, ome
afe port for each lot offersd” (Ex. T
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lerms, “'ak one safe berth, one U5 port
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pproximatedy £,000 MT per delivery pen
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delivery terma "net FAS weaseljn) [1.5.A
rulf Partish” (Ex 9, p. 4

gl jurisdsction s foupded b diversdly A

ortimgly, we need ol address thal maore
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CEie ma Thé F Supp

HEpY g T
of Ehae
XV

infarm Lo [he delivery terms a8 conbuimed

heer Eerbinns { the IFB a
.| Mr. Hovener reviewsd

s moLthing to change lhe

im et it T relv makes

" gl never oommunicaied any objec
w o F & Ll
5 .|._.r\.-|| Y INLErFpreting (he contract o
rute that ench delivery was to be made at
v one leadport, CRS suppbed all the mee
ar the first delivery perid to Lake
harles asx the sole loadpori, and ol the
« far the seeond delivery period to Hous-
m as the sole lbadport
i Aggust 7, 1984, F & D =sent the
spaired reconfirmation motiee to CRS, ask
s RS o “"nomimate the sole osdport
ir the thied delivery perind. (Ex. 3) On
bugust 9, 1984, Mr. Ravener confirmed
hal Urange wouald be the sole oadport for
thi third delivery perod: on Augusiel
%84, F & D zent & telex to CRS. cofilsf-
e Mr. Haveners [elephone confirmuabing
Ex. 400 No objections to eitherelfngwere
ver comeunseated to P& Oeahd CRS
EVET VOICH] BNV CONLIars imitmtsluring the
coirse of the contrack
LBl motinlly mtradteed s interpretition
f the suthoricy sonferréd by clause XV
when 1 sent @ Wieg o F & D on Aupmist
2, 18ed (Ex, 01 1=12), durimg the tme
ther pice @as Bethp oaded ot Orange. The
veasid] Qo Poneer hnd areved on August

o oIy, und had commenced loading on
Luigyar 22 ] fthouprh CRS had

RIWWT Thill Che Wikd Insullicient reoe ol

‘eange far the delrvery sinee A T |
fint inform JUTC untl sometime between
LuEust I8 andl 2 of 24, 1884, Freviods o
hat, on Aupust 16, 1984, CES had con
firmed that ali the ree would be al Urnmir
when F & D ONIRCIEE T EILEr nNELring
rumaors that sll the rice was oot aviilabls
M Urange. (Tr. 123) CRS had not previ
usly ruised the supposzed acthorty of
lause X¥[4k inm foct it = ouestoribls
thut the experenced management of CHS
bilievisl pror o Awgust 24 1084 that
lnwse XV 4] gave ony nuthority for hav
ng over half of the allotted riee ar Lake

"haries HMr, Havener testified that Me

15E (S DAY, 19
Pareell, in-house counsel to CRS, sdvised
mam thot clogse XV¥I[4) could be used to

jastify CRE's refusal to make all of the rice
wvnilable at Ornppe:
Q. Now, vau imbicated you parteipated
In the pregartion of this telex | Ex. 48
p 11=12]7
A Yen
0. Amd Mr Poreell also®
A Moo=t likels
. What = the basisfTopyyou're ssving
‘most |ikely™
A Because #heS e in-house legal
counsel.
Q. And he wam@ op with the idea of
using this clause [XVI4)]?
4. Ldoetchow whether iL was an idea
Hatr hey Came up with using this
P N S
After a thorough anulysis af the afore
mentoned communications and the tria
we have no
mesi@ancy in fmding that the mtent of the
parties was [or an agreement for one load-
port per delivery period. Any objections Lo
the communications sent by F & L}, which
may hive been rased mternally within
CHS, were nover eommunicatsd to F & D,
JCTC, ar the USDA. JCTC, therefore
could not mve hod any indication that CRS
had mnv -Jl-jt'l.'lilm:« tn, or dEagresment
with, any of the communications. and we
will not require it t0 know the internal
COMMUERERTID

CEsStImony peErtainmg therein

5 of another company which
commumacntesd o it, The
CEIETL mications of CRS all indcated an
accepiance of an agreement for one load-

had notl bes

port per delvery perod

The jueston now, given the agreement
of the porties for delivery to one loadport
per delivery perod, = whether CRS had the
contractunl ability to nominnte an addition-
ul badport, thereby wllowing it to deliver
the Fice L two .'.-.-|||5,||'\-|'1- ifl the chird deliv-
ery period. CHS maintains that elnnse
XVIid) of the commodity contrect gave it
the right to nominate a second loadport if
seneduling necesslaled: alernatvely, It
argues that the clavse s ambigooos ond
thepefore musl be oonstroed agamst its
maker, JUTL., [Defendant’s Memo at &=
1. JCTC mamtains that cluuse XV1id) =
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unimbiguous, pnd in no way gave CRS the
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ine oadport per delivery perod

that clause XVIi4) & locat-
alivery secthon of the con

Wi RDLE, L0

el not m the
tract, but 10 the demoges Becon
wis &

s pur
ot forth the damages which
would be resterpble should cireumstances
dictate the wéed to sartch an orginal proeri
nomInaLon. ) as
clayse ofLkE contract
#is Wptsnded to enunciate an imdependsnt
difivery provigion. CRS was confined to
5], '::.Jd',ll.-rl per delvery perod, but clopse
MV 1(4) provided a certain flexibility in tha
i gave CRS the authority to
suoetitute part o place of, oot in wddition
nomimation. CRS
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THS
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Based on the evidence adduced at itrial
able thereto, we are com
that clowse XVI4) did not
give CRS the rnght to deliver rice to momn
than one |loadport during the third delivery

(el il

R |
o lind

Yo other bases for such a righi

kave bepn ramed find
that UES hat g duty uncer the rontract to

faliver all of the rice for the third delivers

SIMBEgueEnty, We

period o Ornnge Its failure o do so
amounts o & beeach of that ducy; there
are, CRS s lable for the domages n

urred by JUTC 85 a resulc of that breach
DAMAGES
[B] As

e, us evideneed ::l.- their setions, that deliv-

simied earier, the partes mtend

to be to one wadport per delivery

nomapatssn o
ry perwod by GRS in itz
Z, 1984 welex wo F & D (Ex. 36) served
L bick UHS mnto delivenmnmyg the rice to those

sFY Was

Additionally, the
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INE MOFT per deliy

.I:]_I|

pecified ports as if those port nominations
had been written nto the orgpinal contract.
CRS wo deliver the ful
Urange for the thied
-II.-'|.-.'-'r:- pOEELOn CORSTICOTEd & Dredschn of
the parties’ contreet; aecordingly, JUTC i=
enlthed e recover all reasonably certam

lamages which flowed from that breach
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CHe ms 76 F Supp

Cending A, Jue e Doriral
w. Tre. 574 F.2d 76, TR (2d Cie 15H9)
1T reuets Chal as a resalt of its

reprh of eontract. CRS B responsible for

he fellowing damages

Liemirrages £ 30.779.49

ssarr sl et rull TR RN

Le=ira| lests e | 20, 0

I"ES's prrest

f the wessel ol

Benogmontl

Interesl awarded Lo 16.724.46

Ponmma by arbiirator

i 1 G0 )
ammna firbalratar fes

\itornesy lees e 14, 45295

lelenas of Pinaima

123, . 500

k-1

aintif e Beply at 41 s&¢ alro Ex. 55408
(" I
CER argrues chat the mensure of ite Yabil-
PN LT EPL-
nhraEed by
= pepneding its Lhobifity {oralifmuees. is

hnd the

pars mob exeeed S8, 500.00

which = the only argu

maed on ifs claim chat (Since it
rht to nominate apeuoditdnal leadport
nder clause XVIAR any) damages stem
ning {romm Lthal gdoundfion are [imited bs
[EysA [HPTRY =) CUPERY q;l O WE NEve previous 1%

aund that [hetoive i nob apply

widtibyfnal ot nominatons, but only ta
ubsiilneg _pirt nominabons, and 2] the
nogfimtion by CHS wus {or an additional
faply the oomoge provisions of cloose

S¥ [ wre mapphicable and will oot be re-

il on, Regarding damages, the commodi
iy contract provides
seller to be responsible for all damage
ustnined by Buver due to Seller’s fuiture
to perform the terms and conditions of
Lhs contract, mcluding without |anitaison

Cr RO

i Expenses fitiirred by buver

i or demurrage

pf Seller t

ST CETVLEI T af de HVEPY

Seller punrantess to deliver corgo at ves

sl enl emiurrige, if incurresd by

18N (S ELMNLY, 19905

thie [ature o do so, o be paxd by Sell

The demurrage charges of $39. 77949 and

sesbond port call costs of 5000000, sus-

to, and movement of, the vesse] necessitat-
ed by the imability of the seller. CRE, to
provide the entire eorpo at the ve=ssel's eall
in Urange. That & presffely the cluss of
harms for which the daspoje provizions of
it commidity cofitcAct  provided. The
amdunt for the seegnd port call, S50.000.00
was [ound ressonable by the arbitrator n
the procosding heteen JOTC and Panama
and 8 suppoted by the trial testmony of
Mr. EwttigWIr. [34-371. We find no renson
to gdisturblit. Forthermore, the $16.724.48
i1 INGETESE awarded by the arbitrator to
Pagama, once awnrded, became part of
JOTC s Fmed damapes and are thus recos
prahle ANAOS supre, 45 F.2d at

15
Finally, the genernl rule in New York is
that the |egnl expenses incurred in main
twining or defending an acthon cannot be
recoversd as general or sperml damages
Cenfral JTrust Co, Rochester, MY

an, 70 ADN2d TET, THT-68, 41T N.Y
S.2d A53, 361 {4th Dep't), cppeal dis
migeed 47 N.Y.2d 1008, 420 N Y 524 221,
d NOE.2d 380 019791, However, "[w]hers
i breuch of

contract has cansed 4 party to
muintain 0 Suit agrinst a thirnd person,
COUFEE have permitied recovery from the
breactung party of counsel fees and other
ibgabion expenses mearred o the soi”
Ingersall Millrng Mack, Ca. & WAV Bode
i, E29 F2d 2493 309 (24 Cir ]98T see
tian Arfvaile, Inc Kroby Fabries l':-.-.].-__
132 F Sapp. 514, 326 (5. D.N.Y.1964), aff™d
B F.ad 1602 (2%d Cie 1988 Jm re Emer
aeren Beaeom | s iH B.H. 241 351 (5. 0¥
NY19ER) and cases cited therein ha
breach by CHS directly caused the arbitra
tion netoen bErwesn Panama and JCTC: ae
Iy, JLTC 1 entitled to its attorney s
geg, In the mmount of
= 1, that JCTC meurred 28 4 result
[ i

[ Ls defenze '|:. :I & ArMOraton achion

otheir exp

brought by P An&MSE Howeaver, the
E1.020.00 in legal feea ineurred by JCTC
with respect to the arrest of the vessel at
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Beaumont nre nol recovernhbile
within the

h#rnuke TRy

lo not fall above-mentioned ex
we [md CHS hable
SE6, 9], wogether with i

terast Trom |i-.|_l|. F _':' ey o i

T -
AL IE herelope
]

to JUTU for 3122

of judgment

CONCLUSION

# totml trapd record AN

thereto, we find in favor of
JCTC and apzinst defendant CHS
an the ground that CRS breached its duty

y contract by failing to

Ha OL of Fioe far

I fm (Faias
terrupted lopdimng ot
during the
quently

the port of Umange

third delivery permod. Conse

i
we award JCTC damages in the

amaunt of $122 58690 plus interest at the
eurrent statutory rate [rom Decembep” 28
1986 to the date of judgment. Partes shal
henr their own costa.  The clerk 8 divected
necordingly

enter pudgment

20 ORDERED
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Yvonne STONE, Plakaik,
v,

Honk /WILLIAMS, Jr., HRillie Jean
Williams Berlin. Chappell Music Com-
pany. a [Hvision of Chappell & Co.,
irc., a Delaware Corporation. Aberhach
Enterprises. Lid., a Mdew York Corpora-
tion, Aculf-Rose—Oprylnnd Music, Ine..
a4 Tennessee Corporation, Milene={ipry-

ity

land Musie, Inc., a Ténnesses Liarpora
tion., Wesley H. Rose nnd Koy Acufl,
Individually nnd ms Trostees in Ligui-
dation for Stockholders of Fred Hose
Music, Inc. amnd Milene Music, Inc..
Fred Rose Music, Inc.,. o Tennesses Cor-
poration, and Milene Muse, Inc. o
Tennessee Corporation, Defendanis

Mo, 83 Chv. 7133 (JFK

Lmitsd Sitntes Destrwet Lowrt
2.0, New York
June 12, 1581
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sued seeking declarntion that she was a
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SUPFLEMENT
hild of singer. within meaning of eertain
VTR enhitled 1
renewnl term of COPYFIENLE Of
works. 1The Distmet Coart. Keen

(1) Alabamn Suprems

ELACHTES., ondl Wil

shire

ingrer's
an, J., held that
Court decmmion holding that clagmant was
daughter of singer was not entitled to res
judsenta or eollateral estoppe
were  different

gffect, as

[rom  those o

R T T
present sudl (2 dughter's clnim was me
afideofin datighter did BLats

abgiphfor conspiracy

barred i

causs af

Cage digmissed.

I Judepment =278 1.29)

L state court judgment will not b
ven colliterab-estoppe]l or res Judicats &f
=i i

PAFTY SERINET WADM AN

<L i oA [ederil procesding wher
EAFLIET COUFT dec]
T 1

seerted oid not have 5 full and fai

pportanity to |rigate claim or 1ssue doesd
sl by first court
2. Judgment S=HI8(3.31)

Decigion by Alabama Supreme Court
thut illegitimate daoghter of singer was
ntitled 1o share of copymght royalties duos

= af singer, dol not have res judicmks
&L M Suit broaght by danghier m fedar
il COUUPT. BEaKiTE l'llrl'l'rlp':l'l FOYE LEEE; NEsEs
sary dentity of partes was

Alabima supreme Couort had roled on &g

miSsIng i

|-':|.| i trial eourt decision Eranting g
ment on behalf of estate sdministrator
ind estate's lnw firm, while federnl cma

invalved son of singer and copyright hald
whom were involved in th
Alabnma Supreme Court appeal or in priv

with any party involved in thut appea

£, HEE O

1. Copyrights and [ntelleciual Fropert:

=

Action breught by alleged illegitimat:

tmoghter of singer, =eeking declnratio

that she was child within meaning of copy
right statutes, was time barred eve
though dasphter claimed that sipnifican
withheld from he

precigding earlier commencement of sai

information kad been





