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This is a complex commercial case Involving claims of interference with 
contractual relations and defamation. Plaintiffs are an Illinois corporation and 
its sole stockholder . Defendants are various Ame r ican and Swedish subsidiaries 
of the plaintiff and related entities. The case was originally filed in state 
court, and defendants removed it to federal court. Various defendants have filed 
a motion to dismiSS and a motion to compel arbitration and to dismiss or stay 
the case pending arbitration, The parties have agreed that briefing on the 
motion to dismiss may be postponed pending resolution of the motion to compel 
arbitration. For the reasons described below, the Court finds that 9 U.S. C. § 4 
requires it to hold a hearing on the arbitration issue. 

The disputed arbitration clause is found in an Agency Agreement executed on 
January 25, 1989 between plaintiff nl and defendant SAJO-SMT A8 ("SAJO-SMT") . 
Pursuant to that Agreement, plaintiff was named the exclusive agent for SAJO-SMT 
within a specified territory. Section 17.1 of the Agreement provides: 

Governing Laws 

ThlS agreement shall [-2] be governed in accordance With Swedish Law. The 
arbitration proceedings shall be conducted in the English Language and shall 
take place in London in accordance With the Rules of ConCiliation and 
arbitration of the International Chamber of Commerce. 

There are two other agreements which may be relevant. The first, a Litigation 
Agreement executed January 25, 1989, between plaintiff and defendant SMG Swedish 
Machine Group AB ("SMG AB"), provides for SMG AB to "bear all financial 
responsibility for legal, court, or other litigation expenses' and that 
plaintiff might Incur, and hold plaintiff "harmless from any claims, 
judgments[,] settlements or arbitration awards which might be levied aQainst 
pla-intlff, ' as a result of any SAJO- SMT business activit"ies whic~1 occur"red prlor 
to December 31, 1988 . The Litigation Agreement further provides that i t "shall 
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be governed In accordance with the laws of the state of IllinoIs.' 

- - - - - - - - - - - -Footnotes- - - - - - - - - - - -

n1 Althouqh SMG Swedish Machine Group, Inc. and its stockholder, Robert w. 
Schooley, ar·e both listed as plaintl ffs In t~le case caption, tile complaint 
itself describes the allegations as being made only by SMG Swedish Machine 
Group, Inc. For the sake of simplicity, the Court shall treat the case at thiS 
time as If only SMG Swedish Machine Group, Inc. is a plaintiff, and will leave 
for a later date the issue of whether Schooley is a party In thiS action . 

- - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The second agreement Is a Memorandum of Agreement dated Hay 2, 1990, between 
plaintiff and SMT-SAJO . The Memorandum of Agreement address pricing and 
production issues, and it is silent as to choice of law and arbitration. 

The United States is a party to the Convention an the Recognition and 
Enforcement of Foreign Arbitral Awards, and its provis i ons have been effected in 
the United States through Chapter Twa of the Federal Arbitration Act, 9 U.S.C. 
§§ 201 et seq. When faced with an issue of arbltrability pursuant to the 
Convention, a court must ask five questions: 

11) Is there a wrl tten arbi tratlon agreement' 

(2) Does the arbitration agreement applicable to the subject of the dispute' 

(3) Does the arbitration agreement provide for arbitration In t he territory of a 
Convention signatary' 

(4) Does the agreement to arbitrate arise out of a commercial legal 
relationship? 

15) Is a party to the agreement not an American citlten, or does the commercial 
relationship have a reasonable relation to a foreign state' 

See Sedco v . Petroleos Mexicanos Mexican National Oil Co., 767 F .2d 1140, 
1144-45 (5th Cir. 1985); Ledee v. Ceramiche Ragno, 684 F.Zd 184,186-87 (1st 
eir . 1982); [*4] Marchetto v. Dekalb Genetics Corp., 711 F .Supp. 936, 939 
(N.D. Ill . 1989) . nZ Arbitration Is compelled when the court reaches an 
affirmative answer to each of these questions. 

- - - -Footnotes- - - - - - - - - - - - -

n2 The Cited cases refer only to four factors because they combine the first 
and second questions into a single question. 

-End Footnotes- - - - - - - - - - - - - - - - -

In this case, the only issue raised by the motion to compel arbitration is 
the first one -- whether there is a written arbitration agreement. Before 
proceeding to examine this particular case, there is the preliminary task of 
defining what qualifies as an arbitration agreement. Domestic law recognltes two 
types of arbitration agreements -- permissive and mandatory. A court will 
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compel arbitration only where the parties have agreed to mandator y arbltration. 
See , e .g., Local UnIon 204, IBEW v . Iowa ElectrIc Light and Power Co., 668 F. 2d 
413, 419 (Btll Ci r . 1982); Challenger V . Local Union No . 1, 619 F .2d 645 (7th 
(i r. 1980). See also AT&T TechnologIes , Inc . v. Co mmu nIcations Wo rkers of 
America, 475 U.S . 643, 648, [ .51 106 S. Ct. 1415, 1418 (1986 ) (a "party 
cannot be required to submit to arbItrat ion an y dispute which he has not agreed 
so to submit" ) . n3 .. 

- - - - - - - -Footnotes- - - - - - -

n3 See also Groves 1' . Ring Screw Works, 111 S.Ct. 498,502 (1990 ) ( "3 

presu mptlon favor lng access to a jUdiclal forum is ove rcome whenever the parties 
have agreed upon a different method for the adjustment of their dIsputes ") . 

• - - - - - - - - - - - - - - - - -End F oo tnote s- -- - .- - - - - .- -- - - - - -

• 

The Conven tion does not ex pressl y recognIze this distinct i on. Ar t icle 11 . 1 of 
the Convention provides that ltS sign ator ies shall recognize "an agreement in 
wrIting under WhICh the pa rt ies undertake to submit to ar bitrat ion all or any 
differences which have ar isen or which may ar is e between them ... concerning a 
subject matter capable of se ttlemen t by arbitrat ion . " Art icle 11. 3 provides for 
judic lal enforcement of such an agreement to arbitrate. The majority of the 
Conven tion addresses enforcement of arbitral awards, an d in that conteKt I t 
makes sense to consider Art icle 11.1 as describing both mandatory and permiss ive 
arbitrat i on. It would not make sense, ["6J however, to Interpret Article 
11.1 in such a way when I t is used to define those agreements which are subject 
to judic i al enforcement of the agreement; an order compell ing arb itrat ion should 
logically issue only where the arbitration agreement is mandatory, as i s the 
case In domestiC law . See Jamaica Commod ity Trading CO . V . Connell Rice & Sugar 
Co., No. 85 C 1210-CSH, 1985 WL 1423 (S .D.N. Y. May 14, 1985) (party seei<.lng to 
compel arbitration pursuant to Con vention must prove e xisten ce of agreement 
which "Obligates" opponent to arbitrate; court would not compel arbitration 
where agreement was optional rat her than mandatory); Rogers , Burgun, Shahlne & 
Deschler, Inc . v. Dongsan Con struction Co., 598 F .Supp. 754, 757 (S.D.N. Y. 1984 ) 
(rejecting defense that arbitration agreement was optional; it was mandatory, so 
court would stay proceedings pending arbitration pursuant t o Convent ion). 

In this case, accordingly, the Court must determine whether, pursuant to 
Swedish law, section 17.1 of the Agency Agreement is a mandatory arbitration 
agreement. In determining foreign law, the cou rt "ma y consider an y relevant 
material or source, including testimony, whether or not submitted by a [*71 
party or admissible under the Federal Rules of Evidence." Fed. R. Civ. P. 44 . 1. 
See also United States v. First Natlonal Bani<. of Chicago, 699 F.2d 341, 344 (7th 
Ci r . 1983) . 

Written or oral expert testimony accompanied by extracts from foreign legal 
materials probably will continue to be t he baSic mode of proving foreign l aw . An 
expert witness is not required to meet an y speclal qualifications . Indeed he 
need not even be admitted to practi ce In the country whose l aw i s in issue. It 
i s not surprising, therefore, that federal cou r ts have not felt bound by the 
testimony of experts and upon occasion have placed little or no creden ce In 
their opinions . The cou rts expect adequate expert testimony on for e ign law and 
the f ailu re to prOduce it may damage a l itigan t' s cas e. 

9 Wright & Mille r, Federal Practice and Procedure S 2444 at 406 - 07 (1971 ) . 
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Unfortunately, the parties In this case have not provided much ass i stance In 
determining the effect of the agreement under Swedish law. Defendants filed 
their motion to compel arbitration on November 8, 1990. In support of their 
contention that Section 17.1 IS a mandatory arbitrat ion proviSIon, defendants 
submitted the affidavit of Bo Nilsson. (*8J In that affidav i t, Nilsson 
opined that Swedish courts would construe Section 17.1 as a mandatory 
arbitration provIsion and would require all disputes pertaining to the Agency 
Agreemen t to be submitted to arbitration. Nils son dId not, however, prOVide an y 
oasis for this opinion or attach any extracts from Swedish legal materials. 

ln their response, plaintiffs correctly pOinted out that Nilsson's affidavit 
provided no support for defendants' argument. Plaintiffs, however , did not 
prOVIde any authorit y for a contrary interpretation of Swedish law . 

At this pOi nt -- before the due date which had been set for defendants ' reply 
brief -- the Cou rt reVIewed the briefs and determined that more authority would 
be necessary on the Swedish law Is sue. The Court entered the following minute 
order on November 3D, 1990: 

Neither brief which the Court has thus far received on the arbit ration issue 
provides any particularized basis for the Court to determine the effect of the 
arbitration prOVision under Swedish law. Accordingly, the Court directs 
defendants to provide such a basis in their reply brIef. Plaintiff is allowed to 
file a surreply by December 7 , 1990. 

In connection with their reply brief, [*9J defendants then filed a 
supplemental affidavit by Nilsson. ln this affidavit, Nilsson ag ain provides 
little help in determining why Section 17.1 should be interpreted as a mandatory 
arbitration agreement, stating simply: 

I am quite confident that [the provisions of Section 17.1J would suffice to 
convInce a Swedish court of law that the parties intended to provide fer 
disputes between them to be settled by arbitration in London under the ICC 
Rules; 1 am in fact unable to Imagine what reasonable meaning could otherwiSE be 
given to the second sentence of paragraph 17.1. Also, In my experience the vast 
majority of commercial contracts concluded by Swedish parties do provide for 
arbitration as the conflict resolution mechanism. n4 

(Nilsson Supplemental Aff. para . 3.) Nilsson then concluded that an agreement to 
arbitrate constitutes a bar t o the jurisdiction of the courts even If the 
agreement does not expressly state that arbitration IS mandatory . In support of 
this conclusion, Nilsson cites Section 3 of the Swedish Arbitration Act, which 
11e translates as follows: 

If, after a request has been made for the application of an arbitration 
agreement, that request is rejected by a party, [ .10] or a party fails in 
his duty to appoint an arbitrator, and the other party prefers to bring the 
dispute before a court of law rather than insist on an arbItration award, then 
the arbitration agreement shall be no bar t o the Jurisdiction of the court over 
the dispute. 

(I d.) The Court finds nothing in this provision which supports Nilsson's 
conclusion; indeed, the proviSIon assumes the eXistence of an arbitration 
agreement, and It has not yet been determined here that such an agreement 
eXIsts . 
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- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

n4 This last sentence, of course, does not support defendants' argument; if 
express mandatory arbitrat ion clauses are routinely included in Swedish 
contracts, the omiSSion of such a clause here may indicate an Intent that 
arbitration was not meant to be mandatory. 

-End Footnotes- - - - -

6 

Plaintiffs submitted as their surreply the affidavit of Annette Gustafsson, 
who opined that Section 17.1 is not a mandatory arbitration agreement. In 
support of this conclusion, Gustafsson relied on several Swedish prIn ciples of 
contract interpretation, including [*11) the necessity of examining the 
subjective intent of the part i es , that unclear terms are resolved against the 
in terests of the drafter, that unclear terms are resolved against the in terests 
of the party responsible for the lack of clarity, that the court should account 
for the relative strengths of the parties, and that the court should consider 
the history of the negotiations. Gustafsson concluded that: 

The second sentence of [Section 17 .1) does not in a sufficiently clear way, 
state the Intentions of the parties. First of all, it does not specifically 
state whether all disputes between the parties, and arising under the Agreement, 
shall be resolved through arbitration. Second, it does not specifically preclude 
litigation proceedings within the conventional court system, in that it does not 
s tate that arbitration shall be the exclUSive means of resolving disputes. 
Further, there is not a specific phrase, stating that di sputes are to be 
su bmitted to arb itration. It merely says that it shall be conducted in the 
English languag.e . Based on the unclearness of what actually was intended by bot h 
parties, I do not agree with Mr. Nilsson's opinion that, as a matter of law, a 
Swedish ( " 12) court would construe paragraph 17.1 of the Agency Agreement as 
mandatory and as requiring arbitration of all disputes arising under or relating 
to the Agency Agreeement. Rather, it i s my opinion, that a court very likely 
cou ld find the above clausE' insufficient and llnclear and that i t therefore could 
interpret It and the parties' intention, using the, in Swedish law, generally 
accept interpretation rules .... 

(Gustafsson Aff. para. 5 . ) Gustafsson also stated that "the Supreme Court of 
Sweden has continuously held that parties ' intent to submit to arbitration 
proceedings must be 'unmistakably clear', to be binding upon the parties (NJA p. 
573)." (l d. para. 6. ) Gustafsson further CIt ed the Swedish court in "Hovratten 
for Vastra Sverige, malnr 0 476/81, 102:82" as finding that in order for a party 
to be denied its right to have a dispute lit igated in court, a contrary intent 
must be clearly stated. ([d. para. 7.) 

upon rece iVi ng plaintiffs ' surreply, defendants sought and obtained 
permission to file yet another brief, which was accompanied by a third affidavit 
by Nilsson. Nilsson disputed the relevance of the casE'S cited by Gustafsson , but 
again offered little support for [*13) his own conclusion other than his 
opinion that the "most natural way to understand the language" of Section 17 .1 
is to interpret it as requi ri ng that all disputes be submitted to arbitration. 
Nilsson also stated that it is standard practice in international trade to treat 
curso ry references t o arbitration as mandatory arbitration agreements.  
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On the whole, the parties' submissions provide little gU1dance to the Cou rt 
In determining the effect of SectIon 17.1 under Swedish law. Neither party has 
submitted any authoritati ve source of Swed1sh law which resolves the issue . 
Defendants' argument is essentially that a mandatory arbitration agreement must 
be 1nferred from the other references to arbitration, because any other 
Interpretation would render those references meaningless. Plaintiffs argue that 
an agreement to arbitrate must be clear, and that nowhere have they expressly 
agreed to submit all disputes to arbitration . 

In most internat10nal cases in which a cou rt has compelled arbitration or 
di sm issed or stayed a case pending arbitration, the agreement for mandatory 
arb it rat10n has been explicit. See, e.g., In re Hops Antitrust Litigation, 655 
F.Supp. 169, 170 (E.O. Ho.) (partIes [.14) agreed that "an y dIspute arIsing 
out of or relat1ng to this agreement, In cluding its in terpretation, valid ity, 
scope and enforcement, shall be resolved exclusively and finally by arb it ration, 
to be held in Munich, Germany), appeal dism1ssed, 832 F .2d 470 (8 th Cir . 1987); 
Eastern Europe, Inc. v. Transport-maschinen, Export-Import , Inc., 658 F . Supp. 
612, 613 (S.D .N.Y. 1987) (parties agreed that "all conflicts in connection w1th 
or ariSing from this contract will be settled by the Arbitration Court in 
Geneva-Switrerland or by the competent Court an [s l cl the main place of bUSiness 
of defendant, according to choice of the complaining party"); Al-Salamah Arabian 
Agencies Co. v. Reece , 673 F .Supp. 748, 749 (H.D.N.C. 1987) (parties agreed that 
all disputes arising under contract "shall be referred to arbitrat ion in Riyadh 
in accordance with the Saudi Arabian Arbitration Regulations "). n5 

- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n5 Even very broad express mandatory arbitration agreements do not 
necessarily apply to all disputes which may arise between the parties; the 
language of even a comprehensive arbitration provision is important in 
determining ~hich disputes shall be subm1tted to arbitration. See, e.g., 
Washburn v. Societe Commerciale de Reassurance, 831 F. 2d 149, 150-51 (7th eir . 
1987) (parties agreed that "[slhould any difference of opinion arise between the 
Reinsurer and [Reserve) which cannot be resolved in the normal course of 
business ~ith respect to the interpretation of this Agreement or the performance 
of the respective obligations of the parties under this Agreement , the 
difference s hall be submitted to arbitration;" court found that this provision 
did not apply to RICO lawsuit alleging multifaceted scheme to defraud in which 
conspirators used the agreement along ~ith several other agreements and 
devices); Phoenix Mutu al Life Insurance v. North American Co. for Life and 
Health Insurance, 661 F .Supp. 751 (N.D. I ll. 1987> (parties agreed that "(all1 
dIsputes and differences upon which an amicable understanding cannot be reached 
are to be decided by arbitration;" court determined that arb itration provision 
did not apply to dispute concernIng dIsqualification of law firm). One 
difficulty which would ~rise from finding that an arbitration agreement exists 
in this case is that there is no language which would allow the court to 
determine which disputes between the parties are sub j ect to arbitrat ion. 

- - - - - - - - -End Footnotes- - - - - - - - - - - - - -
[*15) 

The Court has found no case, nor have the parties Cited one, which addresses 
the effect of an aqreement which includes references to arbitration procedures 
but provides no gu'idance as to the circumstances in which arbitrat10n 1S to 
proceed. After reviewing the parties' submissions, the Court finds that "the 
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making of the arbitration agreemen t . .. [is) in Issue, " and that the Cou rt 
must therefore "proceed summarily to the trial thereof." 9 U.S. C. 5 4 . See 
Tehran-Berkeley Civil and En vironmental Engineers v . 
Tippetts-Abbett-McCarthy-Stratton , 816 F .2d 864 (2 d Cir . 1987). Pursuant to 
basIc principles of contract law, the parties may int roduce at the hearing 
Ext rI nsic evidence concerning the intent of t he part i es. See LaSalle Na tI onal 
Bank v , Service Merchandise Co . , 827 F .Zd 74, 78 (7th eir . 1987) . n6 

8 

- - - - - - - -Footnotes - - - - - - - - - - - - - - - - - -

n6 If, after the hear i ng, evidence concerning Swedish law remai ns 
incon clus ive , the Court may presume that Swed i sh law IS the same as domest i c law 
on thi s Issue . Symonette Shipyards, Ltd. v. Clark, 365 F. 2d 464, 468 n . 5 (5t h 
Ci r. 1966) ("i n t he absence of suf f ici ent proof to establ i sh with reasonable 
cer t a inty the slJbstance of the foreign principles of law , the modern view Is 
tha t the law of the forum should be applied"), cert. denied, 387 U.S. 908, 87 
S.C t. 1690 (1 967). See also McNall v. Tatham, 676 F.Supp. 987, 990 (C .D. Cal. 
1987 ) . 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*16) 
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