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SMG SWEDISH MACHINE GROUP, INC., and ROBERT W. SCHOOLEY,

Plaintiffs, v. GSWEDISH MACHINE GROUP, INC.: SMG SWEDISH

MACHINE GROUP AB; SMT SAJD AB; INDUSTRIES AB; MUMMSJO AB:
MELLAMFOND: SYDFONDEN: and PROCORDIA AE, Defendants

Ho. 70 C &Ua1

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICX gk
ILLINDIS, EASTERM DIVISION

{221 U.5. Dist. LEXIS 780

January 4, 1991, Decided
. January 21, 1991, Dockefed

JUDGES: [+1]

Ilana Diamond Rovner, United States Disteddr Mudge.
OPINIONEY: ROVNER
OPIMION: MEMORANDUM CPINION AND ORDER

This 15 @ complex commercial sase.involving claims of interference with
contractual relations and defafidtien. Plaintiffs are an [1llinois corporation and
its sole stockholder. Defengaql§ are various American and Swedish subsidiaries
gf the plaintiff and related eptities. The case was originally filed in state
court, and defendants remgyed™it fto Federal court. Various defendants have filed
a motion to dismiss and\a mation to compel arbitration and to dismiss or stay
the case pending arbiixawion. The parties have agreed that briefing on the
rotion to dismiss pay Se postponed pending resolution of the motion to cnnpel
arbitration. For M seasons described below, the Court finds that % U.S5.C. § 4

. requires 1t to epddh 2 hearing on the arbitration Lssue.

The dispiNed drbitration clause is found i1n an Agency Agreement executed on
January 23y 787 between plaintiff ni and defendant SAJO-SMT AB ("SAJO-SHT").
Furiuagg \Iel\ that Agreement, plaintiff was named the exclusive agent for SAJO-SMT
Within\a“specified territory. >ection 17.1 of the Agreement provides:

Goveriing Laws

This agreement shall [+1] be governed in IcCOrdance With Skedish Law. The
arbitration proceedings shall be conducted in the English Language and shall
take place 1n London in accordance wWith the Rules of Conciliation and
arbitration af the International Chamber of Commerce.

There are two other agreements which may be relevant. The first, a Litigatlon
Agreement execuled January 25, 1987, between plaintiff and defendant SMBE Swedish
Machine Group AB ("SMG AE"), provides For SHMG AE to "bear all financial
FEEpﬂﬂilﬂlllt? for legal, court, or other litigation expenses” and that
plaintiff might incur, and hold plaintiff "harmless from any claims,
Juogments(,] settlesents of arRitration swards which might be levied against

pla1n11ff as a result of any SAJO-SHT business activities whicrUnitedrSeateprior
to December 31, 1988. The Litigation Agreement further provides '155 e "F7all
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be governed in accordance with the laws of the state of [llimDis.”
i ER S S v g i ] o g - = e - PO = = == e s - - e - =

n1 although SMG Swedisnh Macnine Group, Inc. and 1ts stockholder, Robert M.
achooley, are both listed as plaintiffs in the case caption, the cpmplaint
itself describes the allegations as being made only by SMG Swedish\Maghine
broup, Inc. For the sake of simplicity, the Court shall treat tfelggse at this

time as 1f only 5ME Swedish Machine Group, Inc. is 3 plaintiffnNagd will leave
for a later gate the issue of whether Schooley 1s a party in\this action,

s Pl o e G e = = = = =End FONINOIRS~ - = = =~ R = = & = = - -
[=3]
[ ] The second agreement 15 a2 Memorandum of Agreemeft dated May 21, 1990, between

plaintiff and SMT-5A.J0. The Memorandum of Agreepemy address pricing and
production 1ssues, and it is silemt as to cholcAA\O™ law and arbitration.

The United States is 3 party to the ConyeAtMNn on the Recognition and
Enfarcesent of Foreign Arbitral Awards, ahd ™ts provisions have been effected in
the Uniteg States through Chapter Twd uf-thr Federal Arbitration Act, 2 U.5.C.
§§ 201 et zeq. When Faced with an 1sgue YF arbitrability pursuant to the
Convention, 3 coOurt must 3=k flve goestybns:

(1% Is there 3 Written E.FI:I'L[FE.!;L_“. EqrEEHEHt7
[2) Does the arbitration agedement applicadle to the subject of the dispute?

(3) Does the arbitratign dqreement provide for arbitration in the territory of a
Convention signatary?

[4) Dpes the EHFEZMEHl o arbitrate arise out of 2 commercial legal
relationship?

15} Is a panty %0 the agreement not an American citizen, or does the commercial
relatlnﬂshtp.ha?e a2 reasonaple relation to a foreign states

See Spdtm\v. Petroleos Mexicanos Mexican Mational 0il Ca., 747 F.2d 1140,
114485 5th Cir. 1985}; Ledee v. Ceramiche Ragno, 484 F.2d 184, 184-87 (15t
Cir\\{¥BZ); [#4] HMarchetto v. Dekalb Genetics Corp., 711 F.Supp. 93&, 93%
(INSBY 111. 198%), nZ Arbitration is compelled when the court reaches an
affirmative answer to 2ach of these questions.

= ot o e B R e oo oSN o i o M e e g

nZ The cited cases refer only to four Factors because they combine the first
and second gquestions into & single guestion.

T A O e e . £l FOOINDIES= =~ = == == & = = &= - - - -

In this case, the only issue raised by the sotion to compel arbitration (s
the first one -- «whether there {5 a3 written arbitration agreement. Before
proceeding to examine this particular case, there 1s the preliminary task of
gefining what gualifies as an arbitration agreement. Domestic 1iwWitidd SI@RdSEs twn
types af arbitration sgreements -- permissive and mandatory. A CBULT
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compel arbltration Dﬂl? whErfeE LhEe fartiges Have EqrEEd Lo mamgdatary arbltration.
Gee, £.0., Local Umion 204, IBEW v. Jowa Electric Light and Power Co., &&8 F.2d
413, 419 (Bth Cir. 19811; Challenger v. LOcal Unton Ma. 1, &19 F.Zd 445 (7th
Cir. 1980). See also ATET Technologies, Inc. v. Communications Workers of

AmETica, «75 U.5. 643, 448, [=5] 106 S.CT. 1415, 1418 (1984) (a "party

cannot De required to submit to arbitration any dispute which he has ot agreed

¢0 to submit"l. n3

————— R TN W I e e e gl NN
nd See alsc Groves v. Ring Screw Works, 111 5.0t. 498, 582 +(1990) ("a

presusption favoring access to a jugicial forum is ovepeghe Whenever the parties
have agreed upon a different method for the adjustment{af)their disputes].

e ----- S End Footrotes- - AN ¥ - - = = = - - — - - - -

The Convention does not expressly recognizp’ §INs distinection. Article II.1 of
the Convention provides that 1ts signatories|3Qaxl recogniie “an agreement in
writing wnder which the parties undertake eQ eubmit to arbitration all or any
differences which have arisen or which gay\arise between them . . . concerning 3
subject matter capable of settlement Dwggbitration.® Article 11.3 provides for
judicial enforcement oOF SuUCh an a;reahent 10 arbitrate. The majority of the
Convention addresses enfarcement of achftral awards, and in that context it
makes sense to consider Article Il N.As describing both mandatory and permissive
grottration. JL would not make. Seffre, [#4] however, to iaterpret Article
IT.1 tn such & way when it i ysgl to define those agreements which are subject
to judicial enforcement af, theﬂaqreement' an order compelling arbltration should
‘ﬂgl:allp 1550 only Wneme\ ;hl arbitration agreement 1s mandatory, as 1s the
case in domestic law. Seal Jamaica Commodity Traging Co. v. Connell Rice & Sugar
fo., Mo. 85 C 1210-CSH\ 1985 WL 1423 (5.D.M.Y. May 14, 1985) (party seeking to
compel arbitration sukstant to Convention must prove E:lstence of agreement
which "obligates'¢gppohent to arbitrate; court would not compel arbitration
where agreement w@Sdptional rather than mandatory); Rogers, Burgun, Shahine &

. Deschler, Inc.\{~Hongsan Construction Co., 598 F.Supp. 754, 757 (5.D.N.Y. 1984)
irejecting gafegse that arbltration agreement was optional; it was mandatory, sO
court woudd\®ay proceedings pending arpitration pursuant to Convention).

Inygﬂiibtise, accordingly,; the Court must determine whether, pursuant to
Euga§h’é aw, section 17.1 of the Agency AgQreement 1s & mandatary arbltration
A0 t. In determining foreign law, the court "may consider any relevant
paterial or sdurce, including testimony, wWwhetheér or not submitted oy a E=7]
party or admissible under the Federal Rules of Evidence." Fed. R. Civ. P. 44.1.
See also United States v. First Mational Bank of Chicago, 499 F.Id 341, 344 (7th
Cir. 1%811.

Writtem or oral expert testimony accompanied by extracts from foreign legal
materials probably will continue to De the basic mode of proving forelgn law. An
expert witness 15 not required to meet any special gualifications. Indeed he
need not even be admitted to practice inm the country whose law 15 in issue. It
is not surprising, therefore, that federal courts have not felt bounmd by the
testimony oOf experts and Upon occasiom Rave placed little or no Credence in
their opinlions. The courts expect adequate sxpert testimony on forelgn law and
the failure to produce it may damage a litigant's case.

' ) United States

9 Wright & Miller, Federal Practice and Procedure § Z444 at 406-Phgd BaP7
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Unfortunately, the parties in this case have not provided much assistance in
getermining the effect of the agreement under Swedish law. Defendants filed
their motion to compel arbitration on MNovember B, 1990. [n support of their
contention that Section 17.1 15 a4 mandatory arbikration provision, defendants
cubmitted the affidavit of Ba Milsson. [=8] [n that affidavit, Nilsson
opined that Swedish courts would construe Sectiom 17.1 as a mandatopry,
arbitration provision and would require all disputes pertaining tg \tHe)Agency
Agresment to be submitfed to arbitration. Nilssom did not, howeweri fFovide any
basis for this oplnion or attach any extracts from Swedish leged \waterials.

In their response, plaintiffs correctly pointed out thanNilZzon's affidavit
provided no support for defendants' argument. Flaintiffe Khekever, did not
provide any authority for 3 contrary interpretation of (SuRMsh law.

. At this potnt -- befare the due date which had geen\set for dafendants® reply
grief -—— the Court reviewed the Driefs and determingd>that more suthority would
be necessary on the Swedish law 13sue. The CoupiNETtered the following minute
grder on Movember 30, 1990: &/

Neither Brief which the Court has thus fafreg¢eived on the arbltration 1ssue
provides any particularized basis for tHEGdurt to determine the effect of the
arbitration provision under Swedish lgw.\Accordingly, the Court directs
defendants to provide such a Dasis 4n \Cb#ir reply orief. Plaintiff is allowed to
file a surreply by December 7, 197Q.

[n connection with their reply™prief, [=%] defendants then filed a
supplemental affidavit by Nils€of. In this affigavit, Nilsson again provides
little help in determining{why Section 17.1 should be interpreted as a mandatory
arbitration agreesent, StRTYef simply:

[ am quite confident ©hat [the provisions of Section 17.1] would suffice to
convince & Seedish/cowyt of law that the parties intended to provide far
disputes between N®p to be settled by arbitration in London under the ICC

. Fules; I am inefaldt“unable to imagine what reasonable seaning could otherwise be
given to the\sefond sentence of paragraph 17.1. Also, in my experience the vast
majority of0edafercial contracts concluded by Swedish parties do provide for
arbitratignlas the conflict resolution mechanism. n4

iM115ﬁhﬁ&Eﬂnpl£mental &Ff. para. 1.) Milsson then concluded that an agreement o
ar te constitutes a bar to the jurisdiction of the courts even 1f the

agr nt does not expressly state that arbitration is mandatory. In suppart of
this conclusion, Milsson cites Section 3 of the Swegish Arbitration Act,; which
he translates as follows:

If, after a request has been made for the application of an arbitration
agreesent, that request itz rejected by a party, [#=10] or a party fails In
his duty to appoint an arbitrator, and the other party prefers to bring the
dispute before a court of law rather than insist on an arbitration asard, then
the arbitration agreement shall be no bar to the jurisdiction of the court over
the dispute.

(Id.) The Court finds nothing in this provision which supports Nilsson's
conclusion; inoeed, the provision assumes the existence of an arbitration
agreement, and it has not yet been determined here that such an ARERESENES
gy1s5ts.,
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né This last sentence, of course, does not support defencants' argument; 1f
Express mandatary arbitration clauses are rogtinely included in Swedishi
contracts, the omission of such & clause here may tndicate am IntentL~Lhat
arbitration was not meant to be mandatory.

Flaintiffs submitted as their surreply the affidavit of\annFtte Gustafsson,
who opined that Section 17.1 15 not a mandatory arbitratigr<kgreement. In
support of this conclusion, bustafsson reli:ed on severgl Swedish principles of
contract interpretation, including ([+11] the necgdshiy of examining the

. subjective intent of the parties, that unclear terds abpe resolved against the
interests of the drafter, that unclear terms are PesOlved against the interests
of the party responsible for the lack of clarpeyy, that the court should account
for the relative strengths of the parties, amd//that the court should consider
the history of the negotiations. Gustafssag Aovluded that:

The second sentence of [Section 17.1] do€E~hot in a sufficiently clear way,
state the intentions of the parties. Firy? of all, it does not specifically
state whether all disputes between the.parties, and arising under the Agreemsent,
shall be resolved through arbitratign) Second, it does not specifically preclude
litigation proceedings Within te-LOonventional court system, in that L1t does not
state that arbitration shall #® tewe exclusive means of resolving disputes.
Further, there is not & speciWic phrase, stating that disputes are to be
submitted to arbitration. (t BErely says that it shall be conducted in the
English language. Based dn “tMe unclearness of what actually was intended ty both
parties, | do not agreB uNh Mr. Nilsson's opinion that, as &8 matter of l&w, &
Swedish [=11] couniNNould construe paragraph 17.1 of the Agency Agreement as
mandatory and as pegiwing arbitration of all disputes arising under or relating
to the Agency sore€ement. Rather, 1t is my opinion, that a court very likely

. could Find theeabdyE clause insufficient amd unclear and that it therefore could
interpret it\and\ the parties' intention, using the, in Swedish law, generally
accept intérakxetatiom rules . . . .

EEugtaFQEQn Aff. para. 5.) Gustafsson also stated that "the Supreme Court of

Swegen was cunk1nunu51v held that parties' intent to submit to arbitration

pro ings must be ‘unmlistakably clear', t0 De oinding upon the parties (NJA p.
s?i?w" (ld. para. 6.) bustafsson further cited the Swedish court in *"Hovratten
for Vastra Sverige, malnr o &74/81, 107:82" as Finding that in order for 2 party
to be denied its right to have 2 dispute litigated in court, & contrary intent
pust be clearly stated. (Id. para. 7.}

Upon receiving plaintiffs’ surreply, defendants sought and obtained
permission to file yet another brief, which was accompanied by a third affidavit
by Wilsson. Wilsson disputed the relevance of the cases cited by bustafsson, Dut
adain offered little support Ffor [#13] his own conclusion ather than his
gpinion that the "most natural way to understand the language" of Section 17.1
15 to interpret 1t as requiring that all disputes be submitted to arbitration.
Milsson also stated that it 1s standard practice in international trade to treat
cursary references to arbitration as mangdatory arbitration agreesents.

United States
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On the whole, the parties' submissions provide little quidance to the Court
in getermining the effect of Sectiom 1/.1 under Swedish law. Neither party has
cubmitted any authoritative source Of Swedish law which resolves the tssue.
Defendants' argument is essentially that a mandatory arbitration agreement must
te inferred from the other references to arbitration, because any ather
interpretation would render those references meaningless. Plaintiffs, apgue that
an agreement to arbitrate must be clear, and that nowhere have they \gipressly
agreed ta submit all disputes to arbitration.

In most international cases in which 3 court has compelled @rbitration or
dismissed or stayed 3 case pending arbitration, the agreemefMy f8r sandatory
arbitration has been explicit. See, €.g., In re Hops AntifCos® Litigation, &S5
F.Supp. 149, 170 (E.D. Mo.) (parties [#14]1 agreed th@t Nany dispute arising
out of or relating ta this agreesent, including 1ts jAtRcpretation, validity,

. scope and enforcesent, shall be resolved exclusiveldN\an® finally by arbitration,
to be held in Munich, Gersany), appeal dismissed, B2 ¥.2d 470 (&th Cir. 19871;
Eastern Europe, Inc. v. Transport-maschinen, ExpoRi=Import, Inc., 458 F.Supp.
612, 413 (5.0.N.Y. 1987 (parties agreed that €&l)l conflicts in connection with
or arising from this contract will be settlgd \oW'the Arbitration Court in
Beneva-Switzerland or by the competent Cou™t “3h [sicl the main place of bustness
of defendant, according to choice of the \\Omplaining party"); Al-Salamah Arabian
hgencies Co. v. Re=ce, 473 F.Supp. 7484, MY (H.D.N.C. 1987) iparties agreed that
all disputes arising under contract~sheldl be referred to arbitration in Riyadh
in accordance with the Zaudi Arabiam AFbitration Regulations™). n5

---------------- - FOOtNOtES~ = = = = = = = = = = = = = = = = =

nS Even very borpad expreEs wandatory arbitration agreesents do not
necessarily apply to all_ﬁ;suﬁtEE which may arise between the parties:; the
language of even a comphehBesive arbitration provision is important in
getermining which dispUeRs shall be submitted to arbitration. See, e2.9.,
Mashburn v. Societe” COmmerciale de Reassurance, 831 F.2d 149, 150-3%1 (7th Cir.
19871 (parties aqfhﬁduthat "[Cslhould any difference of opinion arise Detween the
. Reinsurer and [lﬁlt‘fff] which cannot be resolved in the normal course oOf
business with reSpect to the interpretation of this Agreement or the performance
of the respdpddvé obligations of the parties under this Agreement, the
gifferench shall be submitted to arbitration;” court found that this provision
did not {pAly to RILO lawsuit alleging multifaceted scheme to defraud inm which
:ansiftiﬂnrﬁ used the agreement along with several other agreements and
dexid@sy; Phoenix Mutual Life Insurance v. North american Co. for Life and
Hea Insurance, &&1 F.Supp. 731 (N.D. I1l. 1987) (parties agreed that *falll
gisputes and differemCes upon which an amicable understanding cannofl De reached
arge to be decided by arbitration;® court determined that arbitration provision
did not apply to dispute concerning disqualification of law Firm). One
gifficulty which would arise from finding that an arbitration agreement 2x1sts
in this case 15 that there 15 no language «hich would allow the court to
geteraine whnich disputes between the parties are subiect to arbitration.

The Court has found no case, nor have the parties Clted one, whlch 2ddresses
the effect of an agreement which includes references to arbitration procegures
but provides ng guidance as to the circumstances in which arblt(dsiss Stutés
proceed. After reviewing the parties' submissions, the Court FJHEF; 1@%56#?5
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making of the arbitration agreement . . . [15] in 1ssue," and that the Court
mist therefore "proceed susmarily to the trial thereof." 9 U.5.C. § £, See
Tehran-28erkeley Civil and Environmental Engineers v.
Tippetts-Abbett-Mclarthy-5tratton, 814 F.2d 844 (Zd Cir. 1787). Pursuant to
tasic principles Oof contract law, the partles say introduce at the hearing
extrinsic evidence concerning the intent of the parties. Ser La5all)lf Kational
Bank v, Service Merchandise Co., BI7 F.24 74, 7B (7th Cir. 19870 o N&

ngd If, arter the hearing, evidence concerning Swedish lawy CEMains

inconclusive, the Court may presuse that Swedish law 15 TRE“:ame a3z domestic law
gn this issue. Symonette Shipyards, Ltd. v. Clark, 3585 F.9d 444, 448 n.5 (S5th
Cir. 19&84) ("in the absence of sufficient proof to gpStae¥ish With reasonable

. certainty the substance of the foreign principles ©R 13w, the modern view is
that the law of the forum should be applied”), gerd. denied, 3187 U.5. 708, A7
BE.Ct. 1490 [1957). Eee also McMall v. Tatham, A478 F.Supp. ¥87, %90 (L.D. Cal.
1287 .

United States
Page 7 of 7

LEXIS NEXIS LEXIS NEXIS






