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UNETED STATES DISTRICT COURT
POUTHERN DISTRICT OF WIN TORK

DRIENTAL COMMERCIAL &

EHEFFING CO.; (O.K.], LID.;

CRIEVTAL COMMERCIAL &

EHIFPFIHG CO., LTEH. and

ApoUL HANID BOERARI,

Fleintifis,

= mgalnat =

PFOREEEL; W.¥.,

Dwfendant .

AFFEABRAHECE R

LESSER & MARRIBOH
AEEarnay Ffar PlalntlEfs
Two Wasbk 43kh BEceak
Haw Tork, Hew Tork 10004

By1r B. DAVID EARRRIBON, EBQ.

BE Esundal

BAEER & MoEENIIR
Atvornay Eor Dafarsdant
163 Third Kvenuas

Fav Tork, Hew Tork 10833

Byl ARTHUR W. ROVINE, E&Q.
QRANT HAMTOSIAN, EDQ.
Counsal
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DRIENTAL
rnr o @
LT QP e
é"l'?llllil _'tu-l'.l' Dafendant Hossssl, HiWe ["Hossssl®) Rmes moved pursusnt
Wi 1§ mw ¢ e Buls i3(b)(a), red . flv. RS to dismles the cemplalnt of

plaincices Oriental Cosmsrgind A Enlpping Co. (U.E.), Ltd. ["OCia-
OE®] . Criantal Commaroisd & Fhipping Cw., Lid., (®GCEE®] snd Abdul
Hamld Bokharl ("Sgkbacl®) [ecllectlvely, ®orlental®), or in the

EH':]EH slbernatlve, fer Mumiary judgment wnder Buls 86, For the following
ruawone, khe \mo¥len fer sumsary Jodgment I grentsd and the
cosplalnt b dlesisssd,

Zha Faiklan

aekl la & Bsudl Arsklan osrporatiom angeged In Lha
patroleus buslness. oCE8-UK s s Englleh corporsblen sffllleted
wleh cCcem. Pokhard I8 & clftlesn and pealdent of Baudl Arabla and
in ke prinolpsl evner of both CCE8 and OCEE-UK. Fosssal Ll &

Balglen corporation alec sngeged In the petralsus buslness.

Im 190d, OCAE-UE wnd Fossssl srtersd (nto & contrect for
the male ef sil. Whap the tramesckion weas not complated am
Plannad, FMaaaed] asught erbltietlen LA Hév York jpuravesak E& &R

arbltratlon oleuss In the gonbesek. In suppect eof this goal,

i
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Bosssel sppllied to the Honorsbis Petsr E. lalsurs of this distriet

for am order cospellipg OCEE-UX to subelt to srbltrekion,
R raslsvad whls spplluailon on Lhe grownds thak bhe arbliceilon

=19 1. B

clauss vas unanforcasble, Afber Judge Ialeurs grantsd Fosssal®s
requast, Qrisntal Cosmsrolsl & Bhigpplog Co. ¥, Boseaal. H.¥.. 659
F. ®upp. 98 (8.D.W.¥. 190%),) Rosasal sought toe Joln OCEE =md
Bokharl s partiss to the srbitrstlon, sessrtieg Lhak kthay wars
pricocipals of OQI8-UK.
af tha arbltretlosn an Lhe grodnds Ehat only OCE8 and Bokharl wars
Ak Sub]sst be Ehe terms aF LEa sanbpack,

Grisntsl tharsupom sowght s further sgay

Afkar an svidenilacy
hanrlng an the lasue, Judge Lealeurs danled the reagesst for the egay
ighe. drientel Comssrolel & _ghlcolog Cd.. ¥.
Bosassl. H.¥W.. 700 F. #upp:. Looe (8.D.N.T. 1900) (*tha Decssbar
aplrlan®] . |

an ecaskiar 19,

oplantsl Flled & tisely notlos of appeal of the Deceabag

opinlan. Bowever, during & pre-acgumsnk oonf

In surneetls
wikth the appaal the Btalf Coumsal for the Bescond Clroull dlpgeektsd
thet the Clreult Ceurt Incked jurlsdiction over the sppeal ard
Mesawar, IR scdar Be pradasve Lt
rlghts For futurs resolution, orisntel iessisted o EBe sddition of
& tipulatlon to Ehe abtandsrd Besond Cleooul®wfars for wlithdrawlng

an appeal.

GElantil agresd ko wikhdraw JE.

The lenguags sgresd upan resd S8 0ol lows

The parties sgres that any
| wicats Ltha arbliraklan wee
W.E.0,8., B.B.N.T, Tn ampa
seught to ks ralesd hers can

: inge ®to conflirm or
1l ba brought In Ethe
il tharsfres, tha lesuas
ralesd st thakt tims.

{"tha Etlpulatlan®].

was [lled with Lhe Cleik of ths Clesulé Court and marked "o

After both pertles Bad wignsd ths form, it
ORDERED® by Lhe clerk on ey I8, 190§,

On MWy 11, 1989, dudge fsissres Filled an ordar dlaslsslng
the cans In 1ight of the Decechar Opinlon. Orisntsl Filed & sscand
eppaal frow thils order, but agele agrasd e withdraw 1t o6 Ehe saoa
tarms, by msarm \ofCa dimcond skipulatlon Identical ®o the onm

srtarsd on ey 18.°

Tha araltrsticn bstvesn Roasesl snd BERS-UE, OCLAS &nd
Bokfarl ESok place in Jenusry snd May, 1999, and kn Jums tha
arblteators avardad Fosssel over B4 mlillon. Ae asandsd avaed was

lesusd on Rugust 16, 1§80 |“"thas Awsrd®.

Thersaftar,' Bossssl Inbtisted procesdings befors the
High Court of Justlcs In Lefden [®ths London Aeklsn®] ssaklng to
snforce the Award ander the peovisiona of ths Hew Tark Canvantian
on the Racogmitien apd Enforcesent of Forelgn Arblkrel Awards ["tha

canventleon®) . Orlentel srgued thet this sotlen wes Baresd by tha

"o discumsed balow, orlenisl's inieisl appsal ef tha order
conpelilng srbltratlon was untimsly In lignt of ® U.8.C. § i8. Ik
Is mot st w1l clear that the sems senaluslon wauld have applisd to
ths sppeal from ths judgmsnt disslesleg the case. [Has % U.8.C.
W YE(R)[Y) [parmitticy sppeal from ®a flnal dsclslon wikth esapazt
to an arblipation that is mule jeot &t this TiEYa") .

Tie s pot clear from the recerd whathsr the Lomdon aotlom was
flied bafors or aftes tha arblbtrators lesued ths sssnded svard In
hagask .
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mtipulaeieon; which regulred Rossssl e sesk conflrsstlen of Lha
award In ths fouthars Dlekelet of Baw Tork bafors sltaspeing ta
anforos Lt sbrosd. ACEer meviewlsg the langaige of the Exipalatien
and [Es othar svidencs prassnisd snd argusssts yelsed by Orlental,
tha High Court rulsd that Stipulatisn did Aot bar Aossesl's sotlon
and procssdsd to grant ths applioatien te anfores Uths awerd.
Bomamal. M.¥. ¥. Gelentel Cossarclal b ghleslng Ca.,
1820 (9.8, declded D, 8, 1P94) [“ths Losdon Judgmant®). /

1590 rella Wa.

Durlng Lhe pandancy of the Lendon sctlen, orlentsl £11sd
Lha prassnt cumplsint, ssakling ﬂ_ﬂlll_ltﬂl'l ]'ﬂ;‘_lﬂl'lﬁ- that the Londom
hetlon was barced by the Stlpulstlon; that Nosssal wis ragulred Lo
sssk gonfirsstion of the Awird In this jurisdletlom amd thab tha
Avard was rot Bimding mn the partles untll much conflrmaticn was
grapied. Orlental's stated goal ln Rl procesding le Lo peec]eds
Aosmeal from recoverlng &n the Aweard untll Orlsmkal ebEsine
anforalng | tha
arbltration oclauss and axtanding lte reach te OCWE apd Bokhawl.
Brisntsl did not move to wveosts the Averd and LEé Edes\tddo ao

has axpliced.

appallates rwaview of Judgs Lalsurs®s malings

Fogpan]l [Bled Lhe pramant motlos on Janeery 3%, 1891, and

It wen srgued and fully Pekmitced on Fagol 0, 01881.

Dismunnlan

Bossssl’s sotion sseks dlemissel of the cespisint er
meEEs iy judgmant,
hiave falled an sateclals cukslda of the plesdings, ths mobtlen will

Becumes Both pldss have subsitied affidawlts and
ba Ersated as one for !!@l.['r ;ﬁdqmt.

The skanards for sussary jedgesnt scs well-known. The
gourt ls mok 'm\hl# Eke avidencs and dakarsine the truth of the

matkar bute tondstarmine whathar there Is & genuine lesus Eer

frlak.® hodwwecn ¥. Libacky fobby, Ing., 477 6.8, @40, 24% [Le@d).
Hussary j@dgwant le warrsntsd only Lf ®the svidenos la such Uhat
& resgoneble Jury could not returm & verdlot for Lhe nonsow|ng

parey.® Id. st 240,

ey, L

Ls Arbifestlon Tarmipology scd Fropsdacs

1 <of prisery Isportsnce In this osss s the distinotion

batvesn conflrming an llhll:rll !.+ rﬁliﬂ |n?r¢i“ ons. o An the
Lrierg s

High Court axplainsd, H!-Irll 'u1ll Hﬂl'lﬂlilil} was adoptad & parcky
A

wnforce an arbltratlon

ssaking te wward

randared ln one
Jurisdlction sgelnst & defandant Uln & second Jurlsdlotion was
gunarally requlred to sesk leave to snforow the sward In Both the
Landan

Under the Comvention, it Is ne lopger necsssary ko

runderlng jurlsdiletlen and Ehe |qlurnlp-. jm ledl ek lan.
Judgmant &t 3.

meak laave to snforce Un the cendering jurisdiotien: the party

5
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saaking ko enforos &n sweprd may proossd dirsetly ke  thae
Jurisdictien in whioh 1t wishes te snfores the sward and say spply
dlpectly to that jusrlsdletlen's sourt faf an order of snforoesent.

Ldo ot wb I-""'

!--'_. ¢ Thus, with ths sdvenk of tha Convantlen, s party te an
Rasr loan arbltrstlon whioh sesks to snferos the sverd sbrosd pesd
nek seak any ordar frem in Americen oeurt. Tharefere, comfirestion

procesdings In fedsrsl court sre ne¥ usually flled only whers Lhe

provalilng party sesks to saforce the ssard ls this cowskry, whan

tha Cosvesllon procedures vould Ba af ne essletancae.

! F ] The Fscond Circult hes ssplaicad the differsnce batwsan
um sotlenm to snferce o fereign areitral swerd undsr the Cosvention
mmd ans te anforcs & forsign judgeant comfirming an arbloral svard,
which must procesd asccording te the norsal wules For  Chey

arfarcensnt of forelgn judgesnis. Eee lalend Terplluiy wf Cucaded

%o Bolitron Dwvlomm. Img.. 489 F. 04 1303, 3119 (34 cir, W70

Fictrls Btsasabin Co. ¥, Snlan Ury Carge A0, &35 F.3d Bow) T99-14

ne.d & 3 (34 Cir. 1987)) Matarslds Ocean Havigdbien o, w.
mmmw. TIT F.04 180, 1.:-1'-5‘ both of the
Lathar Lve cadEs, The oourt spaslfleally commanbad Rhat avan aftar
an avard had besn conflomed In the forelgn jurtediction =- making

&, bin wddivlon, & PEFRY may -!N‘ avald rpalylepg on Eha
Cenventien by spplying in tha rendaring Jjurisdiotion for an ardar
senfiraing the averd, which coovarfs the sward Into s judgeent
shilah may be snforced sbrosd umder ths spproprists proosducres for
snforcesant of Foralgn Jedgaents.

=

I4]«

It snforceable s & forsign judgment == f¥ wes stlil snforosabls
48 & foralgn awsrd usdse Ehs Cosventlen: ihs Forslgn csnflrsation
had slmply imorsassd Lhe apklops lml*]l Lo tha shfarclng ATy
It |s mat clesr whather such & BFEed wpproech to anfercement would
ba adopbed by the Unlesd Eimgiee. /buring oral srqussnt, Boasssl
saggeeked that It would ot be, “that conflrmstlom Rers wveuld hews

lrrwvocably converted, the Awsrd

g & Judgment and mads |k
Ilmpeanlble Lo snfarce dt ee an aserd snder the Convantlon, slEhough

it ke olied ne sutherity in suppart of this oontantlom.

ghus In the sbsance of the Etipulstien thars weuld be na
quastlon &8 be tha propriety of Bossssl's sotlen In pefealnlng Erom
turithar procasdisge In Lhile juriedictlen and Institutieg the Londom
Aptlon te snfercs lts swsrd. Ths only resslning guestlen 1w
shethar thae Il:lguhr.l.ﬂrl. iltarad Ehla canslanlon.

L. The Stipalatien le et Aeklgusus,

Ii'. { = _||I - Orlental's prisary srgunsnt ls Lhet the lenguage af the

EBelpalation is seblgusus, and that the partles spealfically sgresd
that thare weuld be post-averd procssdirgs In this dilstelek.
ilbalk

somevhat opean~snded. and that the cholces pot o ssak oconflrmatb los

Rosassl contands thet the Btipulstisn l& wnegulvesal,
bafors applylng Por snforcssant im Londen weas not & wielatios of

Lhe sgresment bebsssn the partiss.
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|'III_- {_.I ” Bosssal arguas that the SElpulstlen sleply spealflan ERat
LE Mossssl sisoted to conflre the Averd than ths sotlon would b
Brought Ln thls distrlet.
Btipulation is mt Least sasceptlbles te this Incerpretstlion, bak

Oflankal soncedas, as Lt sust, that tha

EREaFLE kel other Interpretstions sre ales peseible, snd Chel Lhe
pablgulty anbtltles [t to lakredocs parel avidapnse to
suppart lts progosasd copstrvetlon.

Inhsrant

i e
[J grlentel srguss that Ehe Fflrek sentence of the

Btlpulskien ganflm er wecats Ehe

arklEratlon avard wlll be Browght In eha U, 8.0.C:, IrD.FJ,} el 1|

— #any procssdlngs ke
and sbhould be imtarpreated toc compel Rosesal to seek conflirmatlon
in this jurisdictisn. In the sceence of soms spacifle Mangaage
imdlasting that the partles letemdsd by thelr wgrasasnt Lo crastas
s oondition teat furcher precesdings would necessarily taks plecs,
s fiest santencs le soskt nakurelly wnderstood am ldantlifying the
progsr forum for any sctliens fer comfirmation or vecakion off tha
Avard wBlah sliher perty slsobed Lo il’lil]. with no regul resant Ehat

any swck sotlon be brought ek alnt 1

“  “Under Orlentsl's seggestad Inteepretatlongdt would sess that
the Belpulatisn siso regalred Orlentel to ssak ts weoabs the Aeard,
s stap which Lk slected not to kake. Orlentsl clalss thak It csald
not have filed an sctlen bo vecabs o, wnlde from ob]ecting
to Judgs Leisurs's order conpelling 6CIH aid Bokharl to partisiputs
im tha arbltration It could find ma €aly with the conducl of Ethae
schitpatlen jtsslf. Tharafers, d% clalne, s ssblon to veosbs
wolld have basn [rlvelous and would heve subjected |t Lo sancklons
undar Muls 11, Fed R.C0lv. P, o5

[
i I! i im Burthar sepport of Jis pealtisn, \orlenitel ssssrts bhat

It bulisved st tha

spreanant did raguire » post-svard precesding to ba brought In this
oourt, smd thet to resd bhe lasguiges &8 nafrowly as Bossasl doas

tles & wigesd the Bxipulstlon what the

woald render tha Bklpulatlan 'l'l.h"t'“lil-i maaningless, Howevar, whars
Efa langukgs of & GahtidEt le Lteall dnieblgpacus, melEher Gha
Irkwntion of the perties Smer thes pessibly unintsnded wsed
unfertunsls conssqiandes of anforclng the sgreassent socafding ta
lts tarmda cffare & Basls for sedlfylmg thowes Eerme. Hatarman
Diasashls Sogeaac Unliad BEATas, 598 F.2d %1, %8 [(3d Clr. 1879)
Unlted BLEREN¥: 0.J3 of so Ascw ef Land. Waatchaakar Counky. Ted
Fo Bufip, Dodd, La%e (8.0.M.%, 1908).

cafnotoba conalderad asbliguoss, this svidence o jerelsvant amd

Baciudd the FElpslatlen

i_l;qfllntl wumsary judgeent In Bossssl's faver ls sppropeists.

wmmtwm.

L Ivan A0, contrary to the precsding detarmination. It wegs

foand that the languags of the Stipulstion ves amb)guous, Srlsnbel
avidence which would eeteblish
ahould apply. With
intantlon at the tlms bthe Stipulation was signed, thers e avldanss

has not sdduced that Ite

Inbegpaetstlen feEpast ks tha partisa’
that prler ke the slynlog of tha sscond BEtlpulatiem, Orlentalis
In thw

Londen Asiloen; orlsntal's Wes Yark counsel subsitted an sffldavit

coineal had besn pat on potlce of the slleged ssblguity.
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in which be steted thit Counsel [or Bosssal had, prise Le Ehe

srbltratlon, suggested that Rossssl slght ssek snfercemsant af sy
svard Ilm London rethar than oonflrestien ln Nev Teoka

@ns of the grounds which I £ Forwsrd than wes the
agrasssnt osAtelmsd In ths Jelnt stipulstion and I went
en Lo say That I coiild ses ne justlfioatisn in tha 1lght
of the Joink Stipulatiom for Rossssl to apply to tha

English Court o conflim im
It favour, such sppliesties falllng | ta bm takan
In tha Distelet Courkt. I mada that po wall Bafers

Posssal chislred Lis arbivrstion swsrd, snd irdesed pGafors
waER_ACEME#d inko,

Bsptashar 1, %80 Arcidavit af 8. Bavid Narcieon § 39 (aEphasls

wdded) . Thus aven bafors |t slgned the dtipulation withdravieg Its
mmcond sppeal, oplentsl had besn plecs on notlos Lhat RNoasssl
balleved that It could sssk ko' *glve effecl ks &8 awacd,® abrosd
wWlthost msesking conflrsstion In tale jurisdickion.

olrousstansas, Orlental should heve sosght te olaslfy ee amard Lhe

In thesa

Isnguages of the second Etipulstion If It balieved that suck ah
aotlon wes harred by ths partles' ayresssst. Itw fallurs to do o,
balles jts ssesrtlon Ehet |t Iptended sech an Interpretetiofs when

lt sntered the Etlpulstiom.

| —Orjental®s seoond argasent in support f iEw canstrectien
of ths Stipulatlon Ls Ehet wnder Besssal s dpblicprababtlcn Lha
Bachoss Lhe
cennsction petwssn sny of the pertiss(ind the United Etates wes ths

Etlpulaticn s wictually wasslngless. grly rual

loostlon of the arbitration Ln Wes Rovk, Grisntal ssssrts that svan
witheut the Etlpulstion any Huﬂlﬂtul bo gonflom or vecake wauld

naturally taks place In thls fopus, Thersfors, orlantal cleiss,

1%

A

the Stipulatlon suet bavs hed & pusposs beyend ldentitying the
peepar forus, snd LBRL purposs wes to\rsgulrs thek sn astion to

conflom or vecats wvould be [llsd,

Wil bt Le trus SEet nder Poisuml ‘e Im-nr-t!tl;n the
sripulatlion mey havs 10etlm -.-.n.m-.,' thls fact doss nak sflsar suubk
suppart te orientsl,” Im erder o intsrpret tha Stlpulaklen Lk I
necesssry to oodeldEr Mmach perty's
g
tes potlos of appssl LChabt Ehers was

hRE

Et tha tlss tha
i mapllored sbove, Orlantal wes Inforssd

positicn
EpFEEEEnE VAR
Rl C11Ang
Jurisdlarlsn
wibltratdon.
Elja

na appellsts
mubsit ko

Oeleantal clales that this jerisdleklional defect wem

tha ardars esepalling I  te

FoRult of thas lhun-rl_lnlmt anactednt af 9 U.B.E. § 18

) [ogiginally snected an § 13%) N and In fact wpaciflocelly raprasantad

Ea the High Cokrt of Justlos thak prise e Lhe Hovesber, L1880

’ﬂf Eckipaa, CFlantal'a argumant doss ROL avan conAlder Lhe
affmwat af tha sscond ssnlamcs of Lhe BElpulatlion, whilch guarsnbead
thak 1f a&ny pasc-gward soclom wees BEsuglil Iin Uhlé dourt ERan
orlantal would Es permitted to rales dts objectloms ta Judgs
Lalagfa s ofdapd @i &n Eppeal frea that astlos,

‘nppanin
{n) Evcspt as otharslss provided In ssctien L193(B) of title
a8, an sppeal may nob be teken fros en isteriooutory order —-
{i] wqrenting & etay of asy soblem wnder ssciclem § of
thles tltisn
{4} digwoting arbltration to procesd arder ssctiom 4 of this

ikl

i3} cempelling sibitration under ssction 308 of this ivler
L1

(4} refusing to snjein en arbliration Ehat is subject t2 this
titls.

i
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Enislesnl of this stetuate, “the Clroulk Court would sndoubbsdly
have Bad jusisdlotlon over such sn sppesl.®  Ssrwissn KEE. §-TF:
This ssssrilon s Incorrect, Beopipn Li wes snected to oodify the
Iav which slresdy sxisted In thils clreult, wndar whioh Lhacs was
Ao appesl Crom an order compalling srbltration. H&s BEdsle v, L.X,
Bobhachild & Co,. ®6é F.3d 3, 3 (34 Cie. 1900) 0 man eleo Qulfabcaas
AREGREAEN._ COIE. ¥, MavaCAmaN Cocw.. [#LE L}
{repudiating Enslow-Elbelech desvrice under which such srdece wars

consildered Injunctive and appaalable under 10 U. 8,8, 0 1a9a(a] (L))
RL. Helunnall Dousles Floange Cozm. w. Peooeplvenis Powec & Lishk
Eo., M43 F.34 gli. 7E4 (34 ole. 1908} (wnder Qulfsbrsas 'rl.u-r LT
Enaokmant af § Ill grdes desylng arbltration wam nok sppealabla).

49 U.@. ITI

|._"I = | %" Thus II1--'._'I.g'rllJ.:1I;bI to withdraw ltm appeal Orisntal gava
up r;l.hlng to which It wvas legally sntitled. That Belng tha cams,
thsrs L& no paisen Lo bellevs that Peadaal would heve cenaealed Eo
& reguilremant blrding It te taks soas post-aweard sotlen in thiw
an it weold have mothing Lo galn by sech = meve, This \ls

Ehn masa conclusion resoked By the Bigh Court ln ths Londos Keklon,

forus,

In dilscuseing oOriental's prepoasd lnil:?utﬂiﬂi af  tha
Btipulation, ERe court comssnted thet
5 A That Inte statlon] vould be sm swtrserd inery one. It
would Invalve Roasesl] glving up wal glghts wndar

T3 nl,-.h|r|ll.l|| h|n|"|" Evard l.:' naldaration of

pabkptence. Ilnl"ll'l :[ a¥ thars vas [
comsarcinl !ull'.ll' oatlen For much & ulpullliln- 3

Landon Judgeent =t 7-8,

13

1 T

§ > ir
L 1#] -
-5

- =

Tharsfors, sven LF tha #tlpalstlén wears foend ta ba

snbiguous, Orisntsl's svidescs &8 to (Bhe perty's Intentlons inm
slgning tha Eclpulstlon sguld mot bW lu.l:_l'iunnt ke satablish khat
Ehs agrsasent wes Inbendsd to_gsgulss & post-sverd sckion to be
breught In Ehls dilstrier,

sppeepriags T ;

iﬁﬂ Ehersfors ssessry judgeent js

Q Eog
i R

"hm RMesseals metion Ec dismles Orlental's complalnt om Khe
marliie i@ grented, It ls not necessary to consldar whather the
London Judgment srd lts cormideratiom of the argussnts ealesd Bars
by Oflantal =ight copatituts pam Judlcets or mlght cellatarslly
antop Orisntsl fros relltlgetieg the lesuss in thls cams.

L]

|
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Cepsluaign

[ <~ orlantal's srror In this osss was In not Elling Elmaly

metlon to vacats the kwsrd, Particularly when LE becams olasy Lhat
Eoasas]l did not intend te ssak conflrsation In ELhis Jurisdiotian,
& motlen ko veoate would have besn the proper vehicls for respaning
ihe prios procesdings snd for obbalnlng sppelists review af the
prior oedece of Judge CLelsurs compslling OCEd and Bekharl to
partlofpats Ln Eke arbiletratlon. Although & soklen ko veosks i
nok ganerally to be sncoursged whare ths losing party disolaiss spy
basls for ths motion, given the contast of this omss and the cauces
of prior procesdings 1t would not have besn Inpgropar for Orisntal
ko have mads suoh & motlon, which would have gbvisbed the probies

hars.

=T e
L _,"” rer all of tha foregolng cemsons, opiantal has falled ko

prasapt evidance sufflolsnk ®a eskeblish ket the Bblpulation
raqulred Bossssl to brimg s confirmstien scktlen In this diskrick
or Ehet the Award sas nak intsedad ko ba bladlsg enedd ‘wulh &
procasding ked bssn broaght: Therefors;, Rossssl®s, wotlon for

FURRE ud nt dississlng tha lalnt in grasiad.
ry judgms ¥ Comp qr
It & sm opdeied,

maw Terk, M. T.
quly g 4 A0l

L]

Db/o
Vi

FHETER BTATES DIATRICT COURT
ISUTHERH DIATRICT OF MEW YORK

ORTENTAL COMMNERTIAL &

AEIFPFING OO, (D.E.}, L¥D.,

ORIENTAL COMRERCIAL &

BEIFPENG OO, , LTD. snd

ABDUL MAMID BOFERRL,
FislneLire,

= agelnat s
AORAEEE, o, ¥y

G Papedank .

Fursuant to the apinion of this court deted July 13, 1am)
Im the sbove matber;, this sotviem le heraby dlowlewsd.

1% L #d oedered,

Eew Tork, H. H.

Fuly rg s LEEL

s
L M PR
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

R A e e S S S

i
CRIENTAL COMMERCIAL & BHIFFING CO.,
[U-E.}); LTD., ORIENTAL COMHERCIAL
b EHIFFIMNG O©0., LTO. &nd
ABDUL. HAMID DOEHART,

g0 CIVIL suzo jwws)

Plaintlffw, i JUDGMENT
~agalnat- ,,,-.Iz_,.;':'r't]'t?r"ﬁa -
i B rLro
ROSSEEL, W.V., ; ST
Dafandant.,
——————————————— - - -‘
o e

Dafendant hawing moved pursssnt to FHule 13§lj (4], r-n.tﬂu!pr.,

to disples the coeplaint, or In the sltacnatise,

Ferswusmary
Judgment ander Rule 58, and the sald sabtlon havingfcome Before the
Honarsbls ROBERT W. BMEET, U.5.D0.J., tharasfter Sa WI']- 18, 1981
tha Court having rendeced ite oplnion (F6R128) grawtimg defendant'a

moblon for sussacy judgment dismissing the coBplaint, and the Court

thersaftar on July 1&, 1991, having\handed dowm ite order;

dismisslng the sction pursusmt fo\cnedopinicn of ths eourt dsted

July 13, 19%); it is,

GADERED, ADJUGOND AND DECREENG THAL the sutlen bs and it
18 harsky dismlensd pursuank bte s Courkw Opimlen fPeRdaN), dutsd
July I8, 1@Wl.

DATED) WEW TOME, Mibd Yok
July 18; 1981

%imﬂj
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UNITED STATER DISTRICT COURT
BOUTHEFRN DIATRICT oF HEW TORE

ORTENTAL COSMERCIAL &
ENIVFING €O., (O.K.], LTb.,
ORIENTAL COMMERCIAL &
EEIFFING cO., LTO. &fd
ABDUL EANIO BOFHARIL,

Flaintliin,
= pgulmEt =
ROBEEEL, W.¥.,
Dwfwndant .

AFFELRAHCE®N

LESSER § HARRINOH

AeEarnay faF PIalnLlEls
Two Wewt i5th Btresk

Maw Wark, Hew Wark 15034
Byi @, DAVID EARRIDON, EBQ.

QL Counmal

BLEER b HeEENILE
Attornsy for Defsndsnt
#08 Thicd Avanuas

Haw Fork, Nav Work 10033

Byt ARTHUR W. ROVINE, EBQ.
CEANT MANESOIAN, ED].
9L Esumial

ORIENTAL

Vi COTY

STRNGT £,
1;,'-_ g “qc

Jl 15 BN

i
or

Cufapdant Rosessl, 0.0 [“Bcesssl®] has meoved pursusnk
to Ruls LB(B) (8], Fed.B.Ci%.F) \is disslss the oomplaint of
plalptiffe orleptal Commsctlsl. b'Shipping Co. (U.E:), Led. [*0CEE=
UE"}), Orlspisl Cosssrofsl 8 EFhipplng @s., Lid., [*0CLE°) wnd Abdul
Hamid Bokharl ["Bokbscl=) [eellsutively, ®0rilsntal®], or In Tha
mltapnakive, fof auesdry judgeent wndsr Bules 58. PFor tha folloving
ransmns; ths motlen for susesary Judgueant Is grentsd and tha
casplalnt In dissiassd.

Tha Pactiaw

o8 s & Bswdl Arsbien sorporstion sogeged In the
patroless businsss. oOCLE-UE I8 sm English corporstiom sfCilisted
with ocil. Bakharl le & eltlesn end resldant of Baodl Arabla amd
Im tha priscipal osner of both OCE8 snd OCER-UE. Eoasas]l l= &

Balglan corporsticn alss sngsged in tha petrolsus business.

Im 1984, OCAE-UE ard Bossssl sntered Into & contrack for
tha sala af oll. When ths trenssctlonm was not complated am
planned, fosses]l soeght scbitestion in New York pursssnt te am

arbitration olasuss im ths conktragt. Im suppert of this goal,
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Aftar Judgs Lalsurs grantsd Ressaal's

« HQw
F. Bapp. 78 [8.0.H.¥. 1903}, Eoassal scught to jelm OCEE amd
Bokhari =s partiss te the srblipaklen, ssssrilng that thay wara
princlpals of OCEE=UK. Oclental tharsupen soeght & furthar stay
af tha arbltretlon on the grounda that only OCES and Bokharl wars
mot subjeck k= the terms af tha centraak.
haaring om Eha lesus, Judgs Lalsurs danled the reguast for LHe ELAy
en Dacesbar 19, 1998, Orisnkal Comseccisl & Bhiooimg Co. ¥.
Romsssl. H.¥.. 700 F. Bupp. 1008 (B.D.N.¥. 1%00] (*the Dacambar
cpinion®).

cimgen wan uraRlafosable.

Aftar an svidentisry

criental flied o tlaaly motles of sppeal of iha Decembar
oplalen. Howsvar, doring & pre-argussnt ssnfacencs e eemnsctles
with the sppesl the Btaff Counssl et the Becond clreuit suggaatad
that the Clicalb Court Jeoksd jurlsdictlon owsr tha sppsal and
orlantal sgrasd to wikhdraw |k, Mowewsr, In erder to prassrve lte
rights fer Futurs resalution, orismtsl inslsted en the addltlon of
n sbipulstion bto the skenderd Ssoond Clooult form for withdrawling

mn mppesl, Thae langusge agresd spon resd a8 followsi

The parkies sgres that sny zrn“dinn to conflrm or
wvaoats tha srhitratiom swerd will be brought Im tha
U.B.0.8:, B.D.W.¥. TIn ary sl thareiroa, tha lasoes
sought to be ralssd hare can be relesd ot that tlue,

on Wy 11, LeEm, Juallul filed mn ardar dlsslssing
tha cass A light af tha Decssbsr Oplnien. Orisntal flled & sscend
appenl Frewm Ehie order, but sgein sgresd bo withdrew L& on the sams
tarma; by mesns of a sscosd sklpuistion ldsptiofl to ths ons
antarsd an Kay 18,

Tha srbltratlom bebwssn Ressesl snd OCIE-UK, OCIS and
Bokharl took place In Jsruary and Ways 1990; and in June ths
arbltratars avardad Rossesl oweT B0 @mlillen. AN apended svard wae
Issusd on August L8, L9990 ["ths Aserd®].

ﬂﬂlrﬂ‘lhih“! Bomssal Anleisted ll“‘lulﬂl bafers Lha
ligh Court of Judtifs ¥n Lesdon [®tha Lomdon Acklion®) sesking ko
anforce the fvecd whiler the provislens of the Hew York Convemkion
an the Iqq-ginltluii and Enfercasank of Forslge Arbleral Awards ["thas

Convenflon®). Orlentsl sargusd thet this saklom was barred by tha

‘Il discussed balos; Orlentsl's Inltisl sppsal of tha order
apapallleg arbltration wvan unktlissly In Llghk of % U, 8.0, § 16, It
is not st sll clsag that Lhe ssss conoluslen weold meve spplisd to
the sppsal frem tha judgment dismissing the cass. @an ¥ U.B.E.
I 1sia) (3} (permltting appeesl Erom ®a floal dealadfon wlth cespact
to an arbdtration that le subjsct to ehls tiels).

II‘ s pok elasr frem Ehe record whather the lopdon actlom wen
fll1#d bafors or after the arbltrvators lesued the spandsd asard In
Ruguek.
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mtipulakion, whloh ceguilred Hossssl te sesk comflrsatlen of the
mvard In khs Southerm Distriet of Few Tork befors attesphing ke
anfaros Lt abrosd. Aftar reviswlng the languiags of the Etipulstion
wrd khe sihar svidenos pressntsd and arguasssls ralssd by oriental,
Ehe Hlgh Court muled that sElpulatlen 4ld hot bar Rossssl's sotlon
ardl procssdsd to grent the spplisstion to snforce ‘the swverd.
Boamasl. H.¥. ¥, Celantal Cossarolal & Shiloplop Co., 1998 Fella Wa.

1458 (G.0. decidsd Oot. 5, 1998) ("the Losden Judgesni®].

Purlng the pardency of the Lomdon &ckicn, Orisntsl £1lad
the pressnt complaint, weaking decleratory judgmant that the Lomdan
Aotlon was barred by the ptlpulaklon, that Pesses]l wad regulred ko
mesd ponfirmatlion of the Avsrd Im thls Jurlsdictlion and that Ehe
Award was not binding on the parties entil wuck contlrmation wan
grantad. oOflantsl's statsd gosl Ln this proossding le to preciuds
Fosaasl from recevering on tha Avard wntl]l oOrlental obtalne
sppallaks review of Jedgs Lalsura's rmulinges snforolng “Ehe
sprblbteation olsusa and sxtending ite resch te OCEN and Bekharlc
Orlsntsl 914 pobt move to wvecats Ehe Avard and Les Elmk todo so

hine arplred.

Fosssal [lled the pressat sotlon &6 JiFGAry 30, 199), and
It wee argusd and fully subaltted an Warsh 8, LE9l.

blnsuaslon

Rossssl's motlon sssks diesisesl of the complaint or
muEmAry judgmant. Secauss bobh sldas BEve submlited affidevits ind
hevys relied om saterisle cutsids &€ ths plasdings, the sctlen will
ba trasted as sna for sussery Judgusnt.

Tha standigda Bor sussary jedgeent ars vell-kmown. The
court ks mot *to walgh Ythe svidence and detarsine the truth of the
matbar but to\@stermine vhakthas thars ls & genulne lesus For
trial.” (ibdageen v. Libecty Lobby, Ing,, 477 @0, @4d, 148 [Lmad).
Bami iy Judgeant le varcinksd only LE "ths avidencs ls such that
i EFsandmakle Jury ccald nsk cebare & wvebdle® fer the nonsoving
pacty™ 14, at 24m,

la Arhibrablon Terminolcoy spd Froosdurs

Of primsry Isportsmce Om this cess Ls uthe dilstisstlsn
batvasn conflrming an arbltrel svard and snferolng ons. A8 Ehe
Mlgh Court ssplalosd, bsfofs the Conventlon wves adepted s party
awsking ta anforce an arbltratien ewerd rendersd in  oma
Jurisdiction sgainst = deferdant in & secend Jurisdlctlon was
ganarally reguired to ssek lsave to saforce tha sward Ln bokh the
randering jurlsdictlon and tha snforolng jurisdlotien. Lasden
Judgeant at 3. Under tha Convanklon, 1t Is no longer pecsssary te
seak lsave to snforos in the rendscing jurlesdictlent khe parcty

TVNOILVYNYILNI

1H0d34 NOILVHLIgdV

led States
Page 12 of 18



a

¥l SHAYN DN SNOLLYINE NG ATTVEN 1861 LHDHEA0D @

TYLNSIHD - LGS 8¢ 0 T10A

sssking %o snforce an swepd msay procesd dirsstly e ‘the
Jurisdietlon in which (€ wlshes to snforos the sverd snd ssay spply
directly to that jurlsdietlen's court for mn ordar of snforcsssnl.

Id. st w.?

Thus, wikh kthe sdvent af tha Comventlon; = party to an
Aastjoan srbitration which sssks to snforcs the awsrd sbroad need
nok sask any arder [rom an Assrlosm sourt. Thsrafors, conflrastlon
procesdings In Cedarsl court ars new ususlly fllsd only whers the
pravalllng party ssaks ko snferce tha swsed Ln thils country. vhas
thas Conventlon procedurss would be of no assletancs.

The Bscond Clrcult hes saplainsd the differsnce batusan
an setion to sanfercs & forsign arbltrel sward esder the Conventlon
and spa to enforce & fermlgn jedpmant confirming an arbieral awerd,
which must precesd socordleg te tha narssl rulss fer the
anforeamant of feralge Jodgeents. Do Ielasd Teeellopy ol Curaoss
¥ Bullbron Oeyigas. Ing., 488 F.34 1313, 1119 [3d ©ir. 197300
Yletrlx Bkeapabilo Co. ¥, BAl&0 UCY CATgs AW, #33 F.34 708, TH0-24
mn.3 & 3 (3 Elr. Hataruids Cossn Wevisatlon o, w,
Intarnatlional Haviostion. Ltd.. 737 F.04 189, 184, Teboth of tha
lutbtar bwo oases, the oourt speslfleslly somssnpted Lhdt svan after
an avard had besn conflimed In the Forslgnm :Iu:hl.l.ﬁ]lm == mAklng

1RET)

Mg sddiiisn, = party may oftsn w¥ald relylng om the
Conventlon by spplylng in tha reasdering foslsdlotion for an order
canflrmlng the averd, which converts ths wward Inte m judgmant
whilch may ba anforced abread undsg kha approprlats prosaducss for
apforcemant of feralgm judgnerts,

L)

It snforcesbls ss o forsign judgmant == ik wel €011 anforceabls
us & forslge swepd wnder the Canvantioni Bhe fersign contirmation
had winply Inersssed the opilons avallskle, to ths snfaroing party,
It im not clesr whethsr suoh & broed spprosch te snfercessnt would
be adopted by tha Dnited Elngdem. During oral srgoeamk, Bossssl
suggestad that lo would pob LaLEaE cenflrmaktion hers would have
irrpevocably oonverted Ehi, WNeapd Lo & judgeent and made Qv
lmpossibles to spforca 1€ dw an wvard under the Cenvention, although
it bas olbed na sutheclBy Ln suppart af this ocontemklon.

Thus Ln e absance of Lha stlpilatlen thare weuld ba no
guasklon s to the propelaty of Bossssh's soklom In refralning fres
furtherprocesdings in thils jurisdictlon ard imstltuting the Lomdsn
hotlom to anforos Llbs mwerd. The only ressinimg guestion is

whather the Btlpulstion sltered this comciuslen.

L Tha ERlpmlstlen la Hot Kabloecdn.

orlsntal's prisary scqussnl ls that the Lenguags sf the
Btlpulstion |ls amblguous, mand that the parties speclflcally sgresd
that thers weald bs post-avard procesdings Im this distriok.
Neanasl oontards that the Btlpolstlon 8 wnegulvsosl, slbsin
mowwvhat opan-spded; snd that the cholcs not to seak ponflrmatlon
bafors applylng for snforcesant in London wam nek & viclatios of

ths mgrasssnt bebsssn Uhe paeklas.
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Roasasl acguas that the Peipulation slsply spealfien that
If Bcasssl slsoted to conflrm the Awerd then the sobiom weuld b
brought Im this distriot. oOrlsnisl concedss, a8 it musk, that tha
stlipaintion s st Least susceptibls %o this interpretstlon, bek
asssris that other interpratations sre sles pessibls, and Lhat tha
inkarant ssblgulty sntitlss It Lo Qlatseduce perel evidsncs &a
wuppart lte propossd ocenstrecticn.

af tha

Itipulatieon == ®any procssdings %o oonflrs or wvecakas ths
srbliratlon sward will ba brooght im the U.8.B.8., 0.0.H.7." == san

orlantsl arguss Ehat tha Fflrst sentanos

mnd should ba Intarprated to ccmpsl Rsssenl to seak conflrestion
im this jurisdietien. Im tha absance of soss spaciflo lsnguags
imdieating that the partlss Intanded by thelr agressspt to create
& sopdltien Ehat [arther procesdisgs would mecsssarily taks plecs,
tha flret ssntancs ls sosb naturally undarskesd as Identifyimg the
proper forsm for any sctlons for confirmation or veoabioen ef tha
Award whish althar party slsoted to bring, with mo regqulressnt that

any such setlen be brought st all.'

“wndar crientel's suggested intarpratakion, It veuld wess that
the Bklpulation sles required orlental to sesk to ¥agabe)ths Award,
w stap which Lt sleckted mot to taks, Orlentsl clnlss thak 1k sould
nokt have filed an sctlon to wacats becsuss, aslds from sbjecting
te Judgs Lalmars's ordar cospailing 0CER and BekNeel to partlocipsts
in ths arbitrstion It could fisd no feale\with\the conduch of the
arbiteatlen Itsslf, Tharafers, It clelss, &n sctlen to vecake
vould have basn Irivelous spd would peos subjscisd 1§ to senctiops
under Rule 11, Fed.R.Clv.P.

In Purthar support of Its pasltlss, oelsntal sessarhs Lhat
Lk belloved at ths tiss 1t slgesd the ﬁlﬂiﬂ-lﬂ that Eha
sgrosssnt 400 regaire 8 post-seard precesidlng “ be Breught Is this
aourt, and that to resd the language ss Earreviy s Hossesl does
would render the Stlpulatlen virveslly sesningleas. Bovavar; where
the langusgs of & oontreck IW-ltsslf wrasblguous, nelthar kha
Intamtlen of &tha partisg par unintarded  and
unfortanats conesqasnced of enforolng the sgresssnt sooording to

its tarma sffers = 'baale for medlfying thoss terma. Mabarman
Btassabls Corp. . Unlted Staken, 593 F.3d #1, #4 (34 clr. 1908}
Unifad Atatem ¥ 5,28 of an Acowe of Land, Westcheabar Coupks, 764
F. Bupp. Po&d, 1070 (B.D.N.Y. I9EN). Becauss ths Stipulatien
ounnot Peccnrsldered aeblgocus. this esvidence le lrrslsvant and

s poaalbly

thakalaps wuEssry judgsant ln Rosssal's fever e sppropelats.

Wﬂﬂjﬂ Buppeet Jte Intargrskablon of the

Evan If, contrary to the preceding detersination, Lt wers
found that the langusge of the stipuletlon wes ssbiguous, Srisntsl
(71 ] adduoad avtablish Gthat [ka
Intarpratatisn should apply.

nat avildancs which would

Bith pespest ks the partissd
intentlon st the time the Stipulstion was wigned, thers ln avldanos
that prier te ths slgnlmg of tha sscord Btlpdistion, oOrlental’s
opunss]l had been puk on netblew of the alleged emblgulty. Tn the

Lendom kotlon, orlentsl's ew Yerk counsel submitked an affldavik
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in which he steted thek Counsel for Beesssl had, prisr ke the

arbltratlon, soggested that Posssal might sssk snforcsssnt of any
svaed If London rekker thas conflrestlen inm Wev Tork

one of ths groumds whion I ru foreasd than vam ths
agresnsnt centalnsd In ths Jolnt FEipulation smd T wemk
on Lo say that T esuld ses he jusklflostion in the Light
of the Joint stipulstiom for Messsal Ea apply ke !I..
English Court to scnflira n
lem Favwour, such spplicstlon fa n-! i to BE EaEan
in tha Blstrlet Court. § mada bhat po wall bafors
Fossssl chtalned lte arbitration swerd, smd Indessd Bafars
kb megond Jolnt atipulstios was setaced into.

Bsptembar 1, 1900 Arfldevik of 8. David Harcisen § 30 [esphaslas
added) . Thus aven befors It slgned the Ptipulatlien withdraving ite
sacond sppessl, oplentsl hed besn plscea om mobtles bhet Mossssl
ballavad that I8 could seak to =give sffeob bo sn svecd,™ sbrosd
without mesking comflemstion in this jurisdictien. In thess
glrousstanoas, Crisntsl should heve seaght e olarify er amsnd the
lesnguage of tha sscond Selpulstion 1f i balleved that sush an
actlom was barersd by the partles’ sgresssnt, Its fallure o do ea
Balles les samartion that L& Intendsd such an Intsrpretatlons whan

It sntwred the Stlpalstion.

orlantal's ssgpnd argussnt In suppeort of LLy canEtrust lon
of ths Btipulstlion s thakt usdsr Resssal's [nterpesistion the
Backude Che

cennsstien batwssn any of the partles and the tplted states vam the

atipulstlon Qs wirtuslly masningless. only raal

looation of the arbltration In Baw :IIIE. @riental sssarts that svan
witivout the Stlpulatlon sny procesdinga B conflre or vecabs weuld
naturslly tako place In this fovam,| Therefore, Drisntal clsiss,

the Stipulstion wust havs hed & purpess bagond Idsntliying the
propar forus, and that purpods wie to requiee that sm sstisn s
eonfles oF vecabs wvould ba Pllad.

hils Lt e Trus that under-Bodessl's intsrpreatatlon the
fcipulation way have Lltels lqlnl.l_-,' ibils Feok dess ned ol for wank
pappert to Oorlental. Inérder v isterprat ths Stipulaktlom it is
necessacy Lo conslde®, sach party's positlen st the tlss tha
agreamant was slgpedy, k¢ mentlored above, Orisntal was informed
aftear Clilemg Agw fioklce of appanl Ehak Ehers was no appeliats

jurledictlgi~ ovar Eha ardars ocoepallling Lt €8 wsubsiE €9
srbltratton. Oriental clalme that thle jurlsdieklonal defect vem
EhE Fuault of Aka Lhas-ecsnl snactmamt of §® 0.0.0. § 14

(erigipmtly enacted an § 19)," and Lln feck specificslly reapressnted

Eankhe Migh Cowrt of Justice that prlor to ths Hovesber; LENE

fop ecurss, Crisntal's arguesst doss nobt sven comalder the
affwct of the sscomd ssntencs of the Btipulstiem, whioh guersntesd
that 1f sny post-evard actlon wers Browght In thils court Ehan
prisntal would be parmitted to rales Qke obiectlons ®a Judgs
Laimura’s ordsrs on sn appesl from thakt sction.

‘ippanls
(b} Escept s cthardlss provided In ssctlen LIN3(b] of Elkle
a8, um appeal may not be taken from mn inkterlecutory ordar --

{1} granting m atay of any sotlonm under sectlen 3 of
thim bltlmp

j3) diresklng srkltvation to procesd urdar ssckion & of this
LELAL T

{311 ocompallipy srbltratlon wnder sactiom 308 of thie tielmp

ar
{4) refusing to enjelnm an arblirstion that s schjsct to this
tltle,

11
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smsvimsnt of this statuts, *the Clromlt Court would undwabbedly
have hed jurisdiotlon over such sn ippeal.® Marrison AEE. 4 7.
Fsction 18 vas saeobsd ©e codlfy Ehe
Iaw which slresdy sxlested in this clresit, wnder vhiloch thers was
no appeal from an order compalling srbltratlion. Has Stesls ¥. L.T.
Bothachild & Co., ®64 F.2d &, & (24 ©lr. 1900} sas aleo Gulfstrsas
ARComERcE Corp, . Haveoames Ceorm,, 488 U.0. @M jises)
[repadisting Enslov-Ertalacs dscerins under whlch such srders wvars
oonsldered Injunctive and appealable usdsr 18 U.8.C, § LER3{e) (0] )1
sf. Hebonnall Doualas Flnacds Carm. %. Pennevivanla Powsc & Liohk
Cmes W49 Fodd TEL, Ted [3d cir. 1088) jundar Gullabrass prier to
anaoimant af § 14 order denylng srbltration was nok sppealable).

This ssssrtion ls insarrect,

Thus IR 'IIH#JH' te withdraw Qjte sppeal oclental gave
wp nathleg te which Lt was legally sntltled. That belng the osss,
thers le mo resscn to balleve that Aossssl would heve consentsd ke
& eeggalressnt bilndlng I bte bLaks sces post-iveed seblesn in Ehlw
Forus; as it would have nothimg ke galn by such & mave. This im

thia sass soneluslon resohad by the High Ceurt in ths London Notlon,

In discussing ©risstal®s propossd Interpeststlon N of N, tha
pklpuintlon, tha court comssmbed Lhak
[That Intsrpretation] weuld bs &n sdtrssedin #. Ik
[woald invelve Possasl] glving up velsabkls rights ardar

s otharviss binding sverd for na conaldsratlon of
subatance. Trom [Rosssal's] point of view thers wam mo
poesareisl justiflostlicn for such & ikl pud sk lon.™

Londan Judgesnt at T=0.

13

Therafors, wwan If khe Bbtipulatlds wers fourd e be
umbigwran, Orlsntal®*s svidanocs s te the, party*s Inktsntlons In
slgnlng the stlpulatlen would nok be suftdolift to ashabllsh bhak
the sgressant wvas Intsnded to requlss & post-sward sction to be
breughk L thlia dAlsveler; aid\ thersfors sussary Jedgesst s

approprists.’

=

"he Mossssl's setlsn te dlsslss Oplentsl's ooaplaint om tha
parlism 1a ‘Ilﬂlll., it 1s mok necesiaLy to gopaldar whethap tha
London Judgeept and lte copsideration of the arquasnts ralsed here
by oriental might constleuts pan judicats or might collstsrsily
satep Orlemtal Erom rellbtigetleg the lesuss im this cass.

1
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Oriantal's srcar In this cass was Lo not flilng & timsly
moklon b0 vecate the Avard. Particalarly whan [t becans olear thak
Eossasl 414 not Intend ko seak conflrsatlon In this jurisdiotion.
& soklon to veoaks would have besn ths proper veklols fer peopsning
ths prior procesdings and fer obbsining sppellsts review &f thas
prior orders of Judgs Lalsurs cospallimg OCEN and Bakbsrl ta
partlolpste In the arbiliestion. Althowgh & sstlom Eo veoskls Is
not gansrelly to be sncoursged shars the loslng party disciaine sny
basls For tha motlen, glven the context of this cass and Ehe courss
of peior procasdings Lt would met have bean Improper far Oclental
to have mads such & soblon, which weuld havws obvisted Eha probliam

[T

For all of ths foregolpg resscns, orisntal has falled ta
pressnt evidence sufflolent te sstablish thet the Bklpalakion
requieed Bossasl te bring o confirmablom setlon In this dlsteict
or that ths Avard was not Intended o ba binding wntll sugh ¥
prosasdlng had baasn biowght. Thifelfore, Mosisdal'a -ﬂ‘."ﬁln. for

sumsary judgeant dississing the complalnt ls grantbed.

It Im we srdecsd,

New Tork, W, T.
aaly g . AWM

14

Rt /o
%’-ﬁr

FHITED STATES DISTEICT
BOUTRERH DIATRICT OF NEW ¥ORE

CETENTAL COMMERTIAL &
BELPRING CO., (U.K.),; LTO.,
ORIEWNTAL COMMERCIAL &

S
Flalnklefs,
= ifElnak = 41843
ROSBEEL, N.V. ! 10 Clv. #1147 (WNEL
Da faredani .
Fwane, 0.3,

Fursusnt to the oplnios of this court dated July 13, 19§}
in the sbove mattar, this sctisn I8 hershy dismlessd.

It Is so ordersd.

Fuly fﬁ ¢ BERL

]
L Py B
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DOC # /44

UMITED STATES DISTRICT COURT
SOUTHERN IMSTRICT OF NEW YORK

ORIENTAL COMMEACIAL & SHIPPING €O.,
[U.KE.}, LTD,, ORTENTAL COMMERCIAL : w0 CIVIL w127 (pus)
b EHIPPING CO., LTD. and
ARDUL MAMID DOKMARL,
Plalntifes, 8 JUINGMENT

=agalnat=

ROSSEEL, H.V.,

Defandant .

Dafandant havwlng saved pursusnt Lo Buls 13 (B} (&), r,]l.l;!lj‘_f'h‘

to dismles the cosplalnk, or In tha sltsrmatlve, For iuln!:."
judyment wnder Bule 56, and the sald sotion having coma“®efors the
Homorable ROBERT W. SWEET, U.8.0.J., thersafter on MO0 15, 1991
the Court having rendered lts cpinlon (FEEI2E) granbdng dafandant's
sotlon for summary judgment dismissling the ==1!E.'Flli‘!. and the Court
thereafter om July 16, 15%1, having handed down its order)
diamisnlng the actlan pursuant bo the oplRlen of the court dated

July 1%, 1981, 1t Is,

CRLERED, AEIUDGED AND CECARED) 'I"h-l-‘m moklon be and 1%
li Raceky dismisssd pursuant to tha Court'a *ii‘l.tﬂl [#ea3an), dakad
July 18, 19Wi.

DATED] WEW YORE, NEW YORK W?Cﬂ.ﬂh

July 18, 1991 Ing Clark

i
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