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'0 e l y. 0]21 IRHS) 

Oatandant. Ro •••• l, H.V. (·Ro •••• l.) h ••• oVld purluant 

to Rull U(bl ('1, pad . R. ch . p . , to dh .... tn. co.plaint ot 

Pl_tntift. Oriental Co .. ,rotal , Ihlpplnq Cu, (U.K.), Ltd. (-OCl8-

UK-). Orl.ntal Co ... rolal , Ihippln, Co., Ltd . , ,-OC,.-, ~d Abdul 

Ha.14 Bokhar1 ,-Bokhart-) (cQlhc tivdr, "Oriental-), Dr in tha 

alhrnat1ve. tor .u.mary jud~ent under Rula 56 . ror lb. fallowing 

ra.aon., tha a otion for .ulMlary judpent i. vrantad and the 

co.plaLnt ia 4i •• i ••• d. 

1" IlrU" 

ocu h a Sau4i ArabLln oorpontion en919K in thl 

p.trol.ua bu.ln.... OCIS-UK ia an Ingliah oorporatlon affl1iat.4 

with eCIs . lokharl 1. a clti •• n .n4 ra.ld.nt of •• u41 Arabi. an4 

11 tb, prinoipal owner of both eelS and oeu- ul . Ro ... el h • 

BalQlan corporation alao In9a9a' 1n tha patroleua bu. In •••. 

lila "9U 

In 1' ••• OCIS-UK and Ro •••• l .ntlrl' into. oontrlct for 

tha .. h ot all. Whan the trln .. otion "I' not co.pl.ta' •• 

plann.d. Ro .... l .ought arbitration in Iftw York punuant. tD an 

arbitration ahu .. 1n th_ contrlgt. In l\lppOn of th1a 90al, 
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ao •••• 1 applied to the Honorable F.tar K. Lei,url of \hi, dlatrlct 

lor an order ~Q.p.ll1nv oell-UK to .~.lt t o .rbitr.tion. OCIS­

UK r •• l,ta4 thl •• fpll~.tlon on the 9ro~n4. that the .rbit~.tlon 

el.~ •• VI. unenforc •• bll. Arear Judi' t.llura irantad Ro •••• I'. 

rlqu •• t, or1.ntal c9mgtrAIIl , Shippine CA. Y Bp •••• 1, N.y., 10' .-
r. BUpp. 75 (S . D.H.Y. U15) , 1' Ro .. td lou,ht to 101n ocn and 

lokhari •• partiet to the arbltl'aUon, •••• rtini that they vIr. 

principala of OC&' - UX. Orlant_l thareupon lought • further Itay 

of thl arbitration on the 9roundl that only oes. and lokharl vlra 

not aubjlot to thl tar.. at thl contraot. Attar In Iv14tntlary 

b •• rlnQ on th_ l •• uI, JUdgl Lel.url deni.d the ['qualt tor thl .tay 

on Declab.r U, U". orhnhl CaMarg i l1 • Shipping Cpo v. 

I.IU.u..IL H . V., 103 r. lJupp. 

opinion-I. 

100D (I.D.N.l . 

I, I 
\ 

191'1 «-th. Dec.e.r 

Oriental fil.d a tl.ely notlc. of app.al at the Oeoeablr 

Opinion . Hovever, durin; a pre-arvuaant oonta~.nge in oonneotion 

with the app.al the Statf Counaal for the l.con4 Cirouit .u9ge.ted 

that the Circ~it Court laok,d juri.diotion ov.r the .pp.al and 

Orilntal Igr.ed to withdraw it. Howevar, in ord.r to pr.a.rv. It. 

ri;ht. for future ra.olutlon, Orllnt.l In.i.t,d on thl additIon of 

• It1pulation to the atlnd'rd •• 00n4 cirouit tor. for withdrawing 

In app.al. Th. l.nwuaq. 8gr •• d upon r.ad a. followl' 

I: 
\' 

Th. parti ••• gr.a that any lroc:: .. tUn91 to conUna or 
Vloat. the arbItration a.ar will b. lIrO\Ulht in tha 
U.8.D.C., 8.D . H.Y. In any .pp •• l thar.fro., tha 1.11.1 •• 
.ought to ba rail.d har. oan ~. rai,.d .t that tl •• • 

2 

• 
,-tha Stipulation-I . A't.r both parti.1 bad .iifted the for., it 

wa. ril.d with th. Cl.rk ot t.h. CirCluit CClUrt and ... rk.d · SO 

ORDERED- by the ol.rk on "'V 15, 1"' . 

On "'Y 11, 198', 3udq. L1i.ur. til.d .n o~dar di •• l •• ing 

the oal. in liqht ot the Dec.mb.r Opinlon . Ort.ntal til.d ••• cond 

appaal frD~ thl. ord.r, but .qal" a9r.ed to withdraw It on the •••• 

t.n., by llean. of II. •• cond .tipuhtlon id'ntioal to the ana 

antared on May 15. 1 

'I'rl. arbitration batween Ro •••• l and OCU-UlC , ocu and 

8ckhart took plac. in Janu,ry and Hay, UtO, and in June thl 

arbitrator. award.d Roa •• el over $4 .11110n. An a.andad .ward va. 

l"uld on Auqu.t 16, IttO (-tha Averd") . 

Thereafter,' Ro .... l inltiat.d proc.eding. blfore tb. 

High court of Juatlc. in London {-the London ActlonMI "'kih9 to 

entorc. the Averd under the provil1ona ot the NlW York convention 

on the R.coqnltlon and !ntorclllle"t of rordqn Arbitral Awardl {"the 

Convention"} . OrIental eequ.d thet thia aotlon va. barrld by the 

'AI di,cu'led b.lo., Oriental'. initlal app.al ot tb' ord'r 
oompallin9 arbitration w •• untImely in li9ht of , U.S.C. I 1' _ It 
i. not at .11 el •• r that the .ane oonoluaion would hlv. appli.d to 
the appaal tro. the jUdgn.nt dl,.la,ln9 thl c.... ..., U.S . C. 
• 16(a){1) (p.ralttin9 app •• l fro. ·a tlnal d.ei.ion with c •• pact 
to an arbitration that II aubjlot tCl thi. titl.-). 

'It il not cl.,r fro. the reoord wh.th.r the London aotion w •• 
rilld b.rorl or .ftar thl arbitrator. l •• Uld the a •• nd.d IWlrd in 
Au;u.t. 

, 

:t. 
::n 
9!~ 
~~ :bgj 
:j~ 
Oli 
<::j 
::nO 
1l1~ 
~ .... 
::n 
""i 

 
United States 
Page 2 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



o 
~ 

6 

8 
~ 
~ 
i§ 

~ 
~ 

~ 
!I' 

~ 
~ z 
!'1 

~ 

P 
J'> 

~ 

~ 
o 
~ 

~ 

• 
.tlpulatlon, ¥bloh r.~Jr.4 ko •••• l to •• ak oOhtlraatlan of the 

••• rd In th_ .outharn bl.t~lot of Hav York b.for •• tt •• p~Jn, to 

an foro a It abc-Dad. Artar nvhvln9 the IlnVUlga of the lt1pulatJon 

In4 tb. albar avid.noe pr •• antad. an4 artuaanta "al •• d by Or1antal, 

th_ H19h court ruled that stipul.tion did not bar Rg •••• l'. lotion 

and proo .. d.ad to irant the applioation to enlorea thl .".rd. 

Bo •••• l H.y. v' Orltnt'l cOIp.rAtll • Shipping CO., 1990 rolla Ho. 

UU (Q.' . d,cldac.t Oct. 5, 1910) (-thl London JUcl~.nt"),\ ~ 1- \\ 
, '\ 

DurLn ... thl pandenoy ot thl London action, orlanta1 '1114 

tn. pr ••• nt coaplalnt, ••• king dlolaratory judqaant that the Landon 

Aotlon VI. barrad by the Stipulation, th.t Ro •••• l v •• required to 

••• k oonflraatlon or the Aw.rd in thl. jurlldlotion .nd that the 

Award wae not blndinq on the plrti', until .uch contiraatlon W.I 

vrlnt.d. Oriental'l Itlt.d Vall ln thll proo •• dinV i. to pr.clud. 

Ra •••• l froa rloov.rinv on the AVlrd until oriant,l obt.lna 

app.llat. revl.w of Judgl Lliaurl'l ruling, entorcing the 

arbitration ollu,. and Ixtandlnv ita r •• ch to ec,s and lokharl. 

Orllntal did not aov. to Vlelt. tha Avard and itl ti •• tc do 10 

ha. IKpirad. 

lo •••• l tiled the pr ••• nt aotion on Janu.ry at, It'l, and 

it v ••• rguad and tully lab. Itt I. on ~.roh I, 1111. 

4 

• 
Dhpy"'._ 

Ro •••• I'. aotlon .aak. cU.,he.l of the ooapldnt or 

euaaary jUdpant. Ilolu" both .14,. bay, .ub.itt,d. attlchyita Ind! 

h.v~ rill.d on .at.rill. out.ld. at tb, pl,.d1nv., the aotion will 

b. tra.tad •• on. tor !~Iry jud;..nt. 

Thl " ~lndlrd. t or .uaaary jud;'lnt ar, VIII-known. Thl 

oourt I, not ~to v'19h thl Ividenci Ind 4et.r.ln. tbe truth ot the 

.ettar but to det,ni!,' whethlr u..r. h • 9.nuin, 1"uI tor 

trial." Andengn y . Uberty 'Abby. lng" 411 U.I . ua. au (Ult,. , 
luaaary Judqwlnt I, varrant,d only 1f -th ••• ld.nOl 1. .uoh that , 
a rla.on.bl. jury coyld not return a verdiot tor the nonaovlnq 

',,-
p.~ty.ft I4. at a41. 

-'<'K~, ( '-

1. Arbltr,t lgD Tlrw lngl ggy on4 r[QQo4url 

[1] <..< ot priallr)' iaporhnci 1n thh 0 ... La the dhtinotion 

b.tv •• n eontlrain9 an 

IU.qh Court .xplaln.4 , 

••• ktn9 to 'ntore. 

arbttnl ,~ar4.... .n4 .ntorol),9 on •. ) A. the 
CA!"", Yol~J {t» Ur>lterlv~ 

b.tor. the Conv_ntion VII adopt •• 1 party 
fI Ii 

an arbitration IWlrd l'Ind.ra4 In on. 

juriadletlon a9.1nlt a dQtendant In a •• oond. jurhd10tion VII 

9.n.rally r.qulrad to .a.k l •• va to .ntoro. the Avard in both the ,.-
rand.rlng jurhdlctlon and the Intoroinv Jurhdiot.lon . Lonclon 

Ju4qm.nt at S. Under the convention, it 1, no 10n9" n.c •••• ry to 

.... k l .. va to .ntora. in th_ under1nv jurhdlotlon. the party 
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••• kinv to .ntore. In .wud aar proo •• d dlrlRl)' to the 

~ 'u.rhdlcUon in "hleh 1t whrr. •• to Infol'"o' tbe .vard and .Ir apply 

~ 4ir.ctly to th •• juri •• lo.lon" oau •• to •• n ar ••• ot .ntoro ••• nt. 

"'D ~ at •. ' --1) /~ 
C - \, 

~ [ .-j 
~ oJ ":C ThUI, with the ad'llnt ot the Conv.ntion, a party to In 

6 &a.~10.n arbitration whlah , •• k, to Infore. th_ l"ar4 abroad n •• d 
Z 
JIl not ••• k any ordar fro. an beriol" court. Tblnforl, conUraatlon 

~ 

~ 
I" 

proo •• dlnil 1n tadara1 court Ir. now ulually tllad only WhIrl the 

prlvll11nQ party ••• k, to an Corel the I"ard In thl. country, when 

the Conv.ntion procedural would ba of no ••• lltano •. 

~I [:-J ,~ The •• con4 Circuit h •• IKplllnl4 the ditt,renol bat" •• n 

~ 
-'" 
~ 

~ 
o 
~ 

~ 

an lotion to .nforel I toral9" arbitral .ward under the Conv.ntlon 

I.nl1 on. to Infaro. I toni en judplnt QOnUnlni In arbitral avud, 

which au.t proclld aocording to the nor..l rul.. tor the 

entorca.ant ot tareign ju4vaant. . ... 1,1'od ,.rrJtArx At Curlslp ~ 

x, SglltrAn ply i c.. Ips., u. r.Id UU, 1319 (3d Clr. Ull),' r 
yietd. It""b!P cp. y. 'Illn Pry cUSP A.I., US r.Id 70', 1U-14 tJ 
nn.I I 1 (2d ell', UIl J-;V;'atlnidl OClln Hnhpt.1AP cp. v. "rr 
Intirnatipoll K.y ISltlpo. Ltd., 1J7 1 , 24 150, lS~n both of tha ? 
lattlr tvo D •••• , thl Dourt apaoific111r Go .. antad that evan ICtal' ~ 
an Iva I'd hid b.ln contlr.ld ln th. torei9n juri.diction -- .akin, 

~ 'In addition, e partr •• ~ ottan Ivald r.l~ing an the 
Conventlon by epplrlnq in tha nnderlnQ jurlldlatlon tor In order I 

oontlnln, the .... rd, "bloh conv.rt. th. a ... rd into • judp.nt ; 
which •• ~ ba .nforced abroad undar the appropriata procadura. tor 
enroro ••• nt of forlign jud".anta. » 

, 

• 
It antar~ •• bla a. a lor.i,o judqa.ot -- it WI. atill lotoro.abl. 

f. , toralin aw.rd und.r the conv'ntion, the toralvn oontiraatlon 

had .imply inor •••• d the option. Ivailebl. to the .nforcing party. 

It 1. not cl.lr vh.ther .uoh a broad approaoh to .ntorea •• nt would 

be 'dopted b~ the Unit.4 Klovdoa. During oral .rqua.nt, Ro •••• l 

.u99,.tad that it would not bl , that contlraation h.re would hlv. 

lr~.voeably oonverted the Award to e jud~.nt Ind .ad. It 

tapo,albl. to .nforce it •• an award und.r the Conv.ntion, .Lthouih 

it ha. olt.d no luthorlty in . upport at tht. oontantion. 

[{j L< Thu. In the ab •• nce o~ the Stipulation thera would b. no 

qu •• tlon •• to the proprlet~ at Ao •••• ll. aotlon in r.fralnin9 trot 

turth.r proc .. dln~. In thl. jurlldlctlon and in.tltutlnq the London 

Aotion to entorcl iU Avard . The only r ... lnln, qulltlon h 

whltnlr the Stipulation altlred thi. conelu_lon . 

.:'tn. stlpyl,.lo" I, Hot Aah lby~~, 

[ 5] « Oriental'. prl.ary ar9ualnt 1. that thl lanVU1" ot tb. 

Stipulation ie aablQuoUI, ,04 that thl parti ••• paoitlcilly fqC •• d 

that th.n would b. po.t-avard proc .. dint' In thh d1atrlot. 

Ro .. al1 Qont,nch that the Stipulation h unlquivocal, albeit 

lomevhat op.n-anded, and that the cholel not to ••• k oonfiraatlon 

bltor. Ipplytnq tor .ntorc.D.nt In London va. not • violation of 

the .qr •••• nt b.tw.en the partl ••. 
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if .0 •••• 1 ,1eot,d to conflr. the Avard than the aotion would ba 

brou,ht in thl. 41.tr10t. Or1ental conoId •• , •• 1~ .Ult, that the 

.t1pu1at10n 1. at 1 ••• t IUloaptlbl. to thi. Int.~r.t.tlon, but 

•••• rt. that other lnt'cpr.tatlon. ara alao po •• lbl., and that the 

inherant aahlvulty InUtl .. It to lnholluo. parol .vidano. to 

IUpport It, propo •• d oonatructlon . 

[ "I] ,< ortental ar,.u.. that ttl. tlcat .. ntano. ot the 

Itlpulatlon -- ~.nr proc •• ding, to oonflr. or vacat. the 

arbitration I"'atd vlll ballrou9ht in the U ~ I . D . C, ; • • D. H.y.) -- oan 

and ahou14 b, interprlt,d to co. pal Ro •••• l to ••• k conflraatlon 

In tnh iurhcUctlon . In the ab .. nci of 10.' 'pacific hnlJ\laql 

1nd10lt1n9 that the partL •• int.nd.d by th.ir 19r •••• nt to cr •• t. 

• oondition that furth.r proo.,4in91 vDu14 n,Q ••• arily take pl.c. , 

th. lir.t •• ntene. i •• oat naturally und.r.toad l. identifying tb. 

prop.r foru. tor any action. for oontlrwation or vacation of tb. 

,.w.rd Whieh. "th.r party .hcted to brin9', with no requirl •• nt that 

ant auoh lotion b. brou9ht at IU.1 ·f I 

« 'undar Od.ntal l •• ug9 .. h4 interpr.t.tion, tt wou14 •••• that 
tb. Itlpulation .leo r'quired orient.l to ... k to vao.te th, Awar4, 
•• t.p which it .lact.d not to tak., ori.ntal elata. lh.\: it could 
not hava tiled an action to v.eat. beOIU •• , •• id. fra. obj.cting 
to Ju4'ia lAhur.la or4.r co'p.lltn, OCII .nd lolth.ri to part1a1p.t, 
in tbe arbitrat10n it could l1n4 no fault with th. conduct of the 
arbitration it.,u. Tharafol'l, it chia., In .ction to Vle.t. 
would bav. b •• n fr1volou. and would hay. lubj.et.d it to .anotion. 
und.r ~ul' Ilt rl4.a.Civ.' , / / 

• 

• 
FiJ L< In furth.r .upport ot it. po.1tion, Orhntal •••• rt. th.t, 

it bel.hv.d at the U.. it ,19n.4 tb. It.lpu1ation that the 

a~r •••• nt did raquir. a poat- aw.rd proc.adin9 to b. bro~gbt in lbi. 

court. and tha~ to r.ad Lh. lanqu.~. a. narrowly" .0 •••• 1 dOl' 

vould r.nder the StipUlation virtually •• anln911~" Howev.r, vh.r-• 

the languag. ot t oontr.ct h lh.ll unaaa,l9\loul. n.ithlr tht 

intention or the parti.. nor the po •• 1bly unint.nd.d In4 

unfortunate con •• quana •• of .ntoralni the .vr •••• nt IQoordlng to 

it. t.n. off.n a buh tor .odUy1nV tho •• ttnt. Vat.nan 

at.agablA cpcp. V. Unlt.d atat •• , !'5 I,ad tl, ., (2d Cir . 1111)r 

Unlt.d atateo y. De l! At an 6c['-A' LInd, , •• tcb •• t.r cgunty, 10. 

r . BUpp . IOU, 1010 (I . D. tLY . lUI,. laelu .. t.h. 8Upulltton 

oannot be coneid.rld a&biquouI, thi. Ivid.ne. 1. irr.l •• lnt In4 

th.r.for. Iu .. ary jUd~.nt in Ro •••• 1'. ravor i. approprlata. 

UPP9tt IS' Intlret.tat l AD pC tbl l. prlln\.l'l Eyid.oct QQ,a HAt • ~ 
Jtlpulatipol 

[? ot.<' IV.n tt. contrary to the puc.cUn, dtboln.tioD , it w.r. 

round thlt the llngua,a of the Stipulation VI' aabi9UOU', Qrl'ntal 

ha. not adduo.d .vid.nc i vhioh vould •• t.b11.h that 1t. 

int.rpr.tation 8hou1d apply. With r •• p.ct to the p.rtl,,' 

intention It the U .. the IItlpuht10n 'II" .1Vn.d, tb.re h avid,no. 

that prlor to lhe ,1gnin; or the •• eond Stlpulatton, Ori'nt,ll. 

Doun •• l had b •• n put on notlc. or tbe 'lle~'d .~lqulty . In the 

London Aotion, Ori'nt.l'l Hav York coun.el lub.ltt,4 an afridlvit 

• 
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• 
1n which b •• t,t,d that Co,," •• 1 Cor aOl, •• l had., prior to the 

arbitration, IU99 •• tad that Ro •••• l al9ht .I.k Inforo ••• nt or anr 

a.lrd In London rathlr thin oontlraltlon 1n "IV York' 

Dna ot the 9roundl which J put forward th.n v •• the 
.gr •••• nt contalnl4 In the Joint Itlpulatlon and I vlnt 
on to eay that I could ••• no 'ultitle_tion In the 119ht 
ot U\a Joint Itlpulatlon tor ROlne! tit apply to tb. 
Ingl1ah Court to conclrw f' piy. ,etlet ~Q In Iward In 
It. favour, auch 'ppllclt on t.111ni (Iig) to b. t.k.n 
In the Ohtriet Court . I .. d, t:h.t poInt v.ll betore 
Ro •••• 1 obt.lnaa Lt. arbitr.tion IVlrd, and indeed U~ 
the 1'99nd JoInt ItlpUlltlg" Y" 40\"'4 IntO. 

•• phabar 1, -1-"0 Atc!a,vit or 8 . D.vid Hurhon if :1-0 (Imph .... 

1.44Id). Thu. evan bdon it .ivud the .tipulation v1thdra..,lnq it. 

aacon4 .pp.al, orl.ntal had bun phoe on notice that Ro.eed 

bel1eved that 1t could ••• k tO~9iva athot to an award. ~ abroad 

vithout .. akinq continaUoh ln thil jurhdiction. In the .. 

oirou •• t.noa., Oriantal .hould have aou9ht to olarlty or emand the 

lanvuav. of the .eoond Stipulatlon it lt ballavtd that auch an 

aation va. barred by the ~artl •• ' .9r •••• nt. It. ta11ur. to do .0 
bel i •• it ••••• rtion that it int.nded auoh an interpr.tatlon. vhen 

lt .nterad the stlpulation . 

C Ivj .t:Or 1ental' •• eoond ar~8nt 1n .upport of lu oonatructlon 

of the Stipulation h th.t und.r Ro ... el'a lnhrpnt.Uon the 

Itlpuhtion h virtually ... nln9 ..... '.cau •• the only nal 

conn.otlon batv •• n ,nr of the part i •• and the Unlted Itata. va. tb. 

looation of the arbitration 1n H.", York, adental .... rt. that evan 

vitho~t the Stipulation any proo •• dln9. to conflra or vaeat. would 

naturally taka place 1n thl. forua. Th.retor., oriental clal •• , 

10 

;;f-
l' 
I 

• 
u. 8tlpulatlon .uat have had a purpoa. b.yond idantifying tb. 

prop.r fo~, Bnd that purpoa. v •• to tequirl tb.t an actlan to 

cant Ira or Tecat. would b. tiled. 

" J 
J (( Whila It ie true that under RO •••• l'. interpr.t.at.l:~ the 

.tlpulatlon ear hove little ••• nin9,,1 :hle taot do •• nQ~ alleE' .uoh 

aupport to Orl.ntal. In ordar to int.rpr.t the atlpulatlon lt 1~ 

nec.aeary to oon.ld.r .. ell party" po,lUon at the tl •• tha 

a9r.ed.nt va •• 190ad. A •• entlona4 abov., Oriental va. intor..d 

aftal:' f1l1n9 ita notiea af appeal that than v .. no app.llate 

juri.diotlon ovar the ordera co.p.llin, It to .ub.lt to 

arbitration. Orlental c)ai •• that thl. juria41ot1onel datact va. 
~~ :' 

the ra.ult ot lh. than- reoent anact •• nt of 9 u.a.c. • l' 
--- -:J r .-

I 151.1 and 1n tact .plo1tlcaUy rapr ... ntad. (orig1nally .nac t.d •• 

to the Hl9h court ot Juetlce that prior to th. Hov.G.r. 1 .. ' 

'Of coura., Orhntal'l arquaant do .. not Iv.n consldar tha 
affect of the •• cond .ant.nc. of the stipulation, whlch quarant.ed. 
that it .nr po.'t-avard aotlon vera tlrol,l9hl in t.hi. Dourt than 
Orlantal vould b. panlU.d to rat .. ita objeotiona to Judwe 
IAhur!', ordera on an .pp.al fro. that actlon. \. 

t"pp.aLa 
(bl Exc.pt a. atharvl •• provided In •• ction 13'3(b) of tltl, 

3', an app.,l •• y nat b. takan trot an int.rlooutory ord.r - -
(1) gunting I atay of any aaUon unclar .,gtlO" 1 of 

th!a Uti., 
(3) dle.ctlnw arbitration to proc •• d und.r •• otion e of thla 

tltla, 
(1) oo.p.lllnq .rbltratlon und.r a.ctlon a06 of tbi. tltla, 

or 
(eJ rafuaing to .njoin an arbitration that h .ubj.ct to thh 

Utle. 

11 
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In'Uulnt of tilh atat"t" -the Clroult Court would Wl40ubhdlJ 

bave heel juthdlotion a"ar lucn In appeU .' ....Ma .. H.OR-AU-_ -f--h 

Tbl ••••• rtieD 1. inoorreot . "O~~. l' WI. enlct,d to oodify the 

llw which alr •• dy Ixietld in thl. Circuit, under whioh therl w •• 

no app •• l fro. In ordlr co.pal11nlj Irbltn.t1on. 1..&.1 G.I.JIll v, I .. f 

8Ath,child' Cg .• 164 r.ad 1, 1 (14 Cit. 1t.I) .... alaQ Gult,tr ••• 

D 3J ~ l'h.r.loe., .v.n it Ul. Itlp"l.\lon ...... Coun4 to b. 

A,[o,p," cerp. y. Mayac.... Corv. , US u.s. Hl UUI) 

(.apudiating Enaloy-Ittalao" doct.ina unda. wbich auch o.da.a .a.a /O~ r--­
aon.ldand injunctive .nd app .. hbh und.r U U.S.C. I Uta(., (1)' V 
~ Mc Donnell DouglA' rlnong. Cprp V' Ptnn'ylyanh Pow.r , I.iqht 

.cJ:u.. 149 r.24 711, 114 (;ad Cir . 1t1.) (under CyUIlreo, prior to 
I 

Inaot •• nt ot • l' order denying Irbittation VI' not appealabl.) . 

~ (. 1. I 
[/::2.] " Thul In "'agUdn~ to vithdrav itl appall Orhntal qav. 

up nothing to Which it WI. 119a11y .ntitl.d. That b.inq tha ca •• , 

th.c. 1. no r ••• on to blli.v. that Ro •••• 1 would hlv. con.antad to 

• r.quire.ant binding it to taka loma po.t ~.v.rd Iction in th l. 

torua, al it would hlv. nothing to ,lin by .uoh • aov.. Thi. 1. 

tha •••• ,"on,"luaion t" •• oh.cl by the High Court in the London .lotion . 

In dhouuing Oriental '. propolld interpr.tation ot t.h. 

stipUlation, the court ao ... nt.d that 

~ ,J( (That Int.rpr.tation] would b. an .xtraordinary on. . It 
(would In~olv. Jo •••• I) 9iv1n9 up valuable rightl und.r 
In otherv", bindln9 Iv.rd for no oonalderaUon of 
.ubltanel . rrom IRO •••• II.) point or vi.w th.r. v •• no 
00 ... rcl.1 jUltlt o.tion tor lueh • Itipulatlon. ~ ) 

London Jud~8nt at 7-1. 

u 

IAblvuou., ori.ntal I •• vid.no. I' to the party'. lnt.ntton. In 

.i9nln9 the Stipul.tion ~ould not b. luttloi.nt to •• tabll.h that 

tb. .vr •••• nt ~a. Jnt."d.~ to r.qulr. • poat-award aotton to b. 

brought tn th!. dlatrict I and th.e.Core au_aey jUd.,..ot h 

,pp,op'lata~ (. , ,-r. ,,.f., "" ,Jit I) , 

\ 1 

',,- Ro •••• l·. aoUon to die.h. Ori.nt.}, • cc.plaint on t.h. 
•• t-it. 11 9unt.4. tt h not nlce .. uy to oonl1"lr wblth." the 
London Jud~.nt and It. oonl14eratton of the .rquaant. rat •• d ber. 
by orienhl .iqht conltituta '-U 1u.dlclt& or .Lght collaterally 
•• top Ori.nt.l teoa r.lltlqatlnq tha i.,u •• In thi. c •••• 

11 
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~ C: J ..,: Oriental'. orror ln till. ouo v .. ln not fl11ng 0 tI.ely 

~ aotlon to vacat. the Award. Partioularly vb.n it baa, •• ollar that 
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ao •••• l 414 not lntan4 to •• ak conflraation In thia ,uriadiotion, 

• aotion to va cat. woul~ haye b',n the proper vahlel. tor reopening 

the prior prooudlnqa an4 lor obtdnln9 appellate r.view at the 

prior ardara of Judq_ lAhure cOllpalling Oc;U and lIok,harl to 

participate In the arbitration. Although ... oUon to Vaollt, J, 

not ,Inarally to ba ancouu9,d "hUe the 10.1ng party cS.hcld •• any 

b •• ta tor the lIotion, givan the context of thl. 0 ••• and the cour •• 

of prior proceedl";_ it would not; have ba.n i.proper for Oriental 

to havI •• d, luch • aotlon, which would have obviated the prabl •• 

har •. 

,--, 7~c 
L--~ Por all of the tor.90in9 re •• on., Oriental hie tail.d to 

pre •• nt ,videnc' .utfiohnt to .. bblhh that th. Stipulation 

required Ro •••• l to br1n9 a conCiraat1on ,ctlon In thi, d1e~~1ct 

or that the Avard v .. not 1nhndl'" to bl blnd1nq untH .uoh • 

prOCIldin9 hi'" bun brought. Thlr.ron, ItO •• ltl', lotion tor 

.uaaary jUdqa.nt di •• l •• 1n9 tbl ao.plaint J. 9Tantld. 

It 1. '0 ord.rad. 

... "o~", •. 'I. 
JUl. ,__ • un 

14 

~ t.- .obert _ ....... .. 
D.'.D.I. 

UMlisD STATII DISTRICT COURT 
IOot'Kl:JUI DII'tRIC'T or NO YOU 

OAIEHTAL COMKlRCIAL , 
8HIPPINa CO., (U.K.), LTD., 
ORIENTAL CO~RCIAL , 
SHIPPINa co. , LTD. In4 
ABDUL KAHID IOkHARI, 

- a9aha t 

ROSSElL, N . V. , 

•••• t, D.tI. 

Plaintlrfa , 

DeC.ndant . 

• 
~~/(J 

rYClI 
Q 8 Q , I 

'A ely. 4127 (8WI) 

PUrluant to thl opln1on 01 thl. oourt 4atl4 July 13, I'll 

1n thl above .attar, th l . aatlon 1. hlr.by d1 •• J ••• d . 

It 1 •• 0 orderad. 

••• torl ••• J. 
3d. (6 U.l (=~£ 

-.....~ ...... ~ 
• ••• D .. '. 
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UMTED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - -x 
ORIENTAL COHJ1 ERC IA.L , SIlIPPING CO., 

( U.K." LTO . , ORIENTAL COHMERCIAL 
, SHIPPUIG CO . r LTD. and 
ABDUL HAMID BOKIIARI, 

Plaintiffs, 

-against-

ROSSEEL, H. V . , 

Defendant . 

• 
DOC =IF 1£-

90 CI VIL "27(RWS) 

JUDGMENT 

~. -. . --- - - - - - - - - - - - - - - - --~. : 
Defendant having moved pursuant to Rule 111b) (6), F.R. e lv.p . , 

to dis,.i •• the complaint, DC 1n the alternattve, tor Bumnary 

judguent under Rule 56, and the said aotion having c ome bef ore the 

Honorable ROBERT H. SHEET, U.S.D . J . , thereafter on July 15, 1991 

the Court having rendered its opinion (/68)28) granting de!endant's 

.otion for au ... ry jUdq_ent dis.lasing the complaint, and the Court 

thereafter- on July 16, 1991, having hande d d own its order; 

die_lssing the action pursuant to the opinion of the court dated 

July 15, 1991, it Is, 

• 
oaOIRIO , &DJUOaID ~ Dle ••• D, That the act Lon ~. and It 

,. h.r.~y di.Ni ',ed pur,uant to the Court" OpLnion ,"1111). dated 

JUly IS , 1111. 

DA.TtOI NDe YOU , HEW YOJU( 
.,July 11, un 

~ ~1~rk 

nU IXICIMJllT dl u,..Q 
0' 11111 DOC", 01 ~; 
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~ I UM'U'ID .TAT •• DIITltICT COU1tT 
S? IOIl'rQIUI DIII'RIC'f or "III YOU 

~ oaIlHTAL COKKZRCI.L , 
!IJ IHU.INO co., (O . R.), LTD., 

Z 
OAIINTAL COKftERCIAL I 
'HIPPING co., LTD .• n~ 

f' .Igut HAMID lokItA.AJ I 

~ J'hlntUh, 

Z - Iq.tnat -!'1 

" ROII.IL, H.V . , » 
Defendant . 

t:l , I A P PEA a A H C I 'I .... 
LlSSER • HAaAlION 
Attorney for Plalntiff. 
Two W •• t 45th Itr.at 
KeV York , Mev York 100), 
By. a. DAVID HARRIIO" , IIQ . 

Q1 Counlll 

BAXIR • HcKlNlll 
Attorney for Defendant 
105 'bird lvenu. 
Hav lock, Hlw lork 10032 
8y. ARTHUR N. RCY I NI, 18Q. 

GRANT HANe"I~. ISQ. 
QJ: ~a1 

I 

P 
J'O 

~ 

~ 
0 
D 

~ 

• • 
ORIENTAL 

~II 17 r.nDlI .... t. D, ~, 
I II ... , ",ur I 

6. ....... . 

68328 
A lInIOR 

.0 ely. 0127 fRN9) 

o.ten41nt 1'0 •••• 1, N.V . (·Ro •••• l·) ha •• ovad pur.u.n~ 

to Rula U(b) C61. pad,R.civ ••• , to db.t •• the oo.plaint ot 

plaintiff. Orient.l COaDlraial I Iblpp1n9 Co. (U.K. ) , Ltd. (IIOC'.· 

ua-), Ori.ntal Co ... ro!.l , Ihipptn9 co. , Ltd., (-DOl.-. an4 Ab4ul 

"aa14 loknar1 (-!lokhar.l-) (colhotivdy, "Ori.ntal- ) , or in the 

aU'l'nattYa, for awm.ary jud~tlnt und.r Rule 56. ror the follo..,ing 

r ••• on., thA aotion for .u .... ry jUd'J'lant 1. vrlntACS and the 

aoapl.tnt 1. di •• i ••• d. 

". l.rU .. 

cell h • Sludi Arabian oorpontlon Inv.ged In tbe 

petrol I". bu. In.... OCII-UX i, In Ingl1ah oorpor.tion ,ff111It,4 

with DC'.. Bokhlri i •• citi •• " .nd rllid.nt ot '.udl Arabia and 

i, tbe prinoipal owner of both ocn en4 OCU- UlC. Ro ... al 1. e 

a,lV1.n corporation allo engag.4 In the patroleua bu.ln •••• 

'", "'tI 

In 1"4, OCII-UK .n4 Ro •••• l entered into a contract tor 

the IIle of 011. Whan the tranlletion v.. hot coapleted a. 

plann.d, Ro .... l .ought arbltution 1n Mlv York lI'ureulnt to an 

arbitration ola" •• In the c;qntragt. In •• pp.rt or thh , •• 1, 

1 
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clau •• VI' unenforc.able. Aftar Ju4V1 Leiaura 9r.ntad fto •••• l· • 

r.qu.lt, Orl.nt.l cogalro,.1 I IblpplnR Cp a y IQ ••• rIIIh .y., lOt 

r. aupp . 75 (8.D.K.Y. UI5), Ro .... 1 IOUlJht to join oelll 'nd 

aokh.ri II part I.. to the arbitration. • ••• ~lnv that they vIr. 

princlpala of OC,'-~ . Orl,nt,l thar.upan lought • further .tay 

ot tbe arbltr.tlon on the vroundl that onl~ OCII and lokharl wlra 

not 'uhjaat to the tar-a of the cantraat . Attar an Ivldentiary 

b •• rln~ Dn the i.lul, Judgl tel,ura din I,d the rlqu.,t tor the ItlY 

on Dec_ab.r U, un. grhnhl CQM,tOI.l I Sblpp i ng cp. y. 

'9""1. H. y., 703 r . 'upp. 1001 (I.D.If.". UII) (-the Dle,abar 

Dp1nlon- , . 

Oriental tl1ad • tl •• 1y notle. of .ppa.l ot th_ Deoeablr 

Op1n l on. Hov,vlr, durin; , pr.-.r,ua.nt oonf.r_noe in oonn_c~ian 

with the app.al the Staff Caun •• l for the S.cond Cirouit aU9gB.tad 

that the circ\lit Court laokad 'urhdiaUon onr the app.al and 

Orl.nt.l a9r.ad to withdraw it. Hovavar, In ordar to pr'la~. ltl 

ri;ht. for future ra.olution, oriantal inal.tad on tha addition of 

a atipulation to the .tandard aacand Cirouit fo~ tor withdr.vin9 

an app •• l . Th. 1anguag. 84r •• d upon ra.d •• tollov., 

I' 

l 
Th. part ... agre. thAt any lroc; .. din91 to cantin or 
vaoat. the at:bltration awar will ba bl'ought In the 
U.B.D.C., a.b.H,Y. In any app.al tharafroa, th.l.,u •• 
lought to b. r.il.d h. r . ~an b. ratl.d at th.t ti ••. 

2 

• 

On "ay II, 1"9 , JUd9~iaur. tilad an order 41 •• 1 •• 109 

tn, 0." in light ot the Decembar Oplnion . Ori.ntal til.d a •• ~ond 

app.al fro. th1a ordar, but again a,r •• d to withdraw it on the •••• 

tan., br ... nl at It .. cond .t:1pulation id.ntioal to the on. 

.nt.r.d on Hay 15 . ' 

Tha arbitration bet.,een Ro .... 1 end oen-vlC, oell and 

80khari took place in Januuy .nd Hay, 19'0, and in June the 

arbitratora award ad Roa •• el aver 14 .11110n. An ... nded award va. 

leeu.d on ~U9U.t 16 , litO I-th. Av.r~"). 

Ther.an.r , I Ro .... 1 Inithte4 proc •• ~1rl91 b.tor. th. 

H1Vh Court of Justic. in London (-the London Action M) , •• king to 

anfore. the Avard undar the provilion, or the Nav York Convention 

on the Recoqnlt1on and Entore •• ant of ror"9n Arbitral Awarda C"th. 

ConY.ntion"). Orientel trqued that thi. aatlon w •• barra~ by tha 

'Aa dlacu.,e~ balOW , orientalla inltie} app •• l at tba order 
00.pallln9 arbittatlDn w •• untimely In li9ht Df , u.s .c .• 16 . It 
1. not .t .11 el.ar that the •• ~a oonolu.lon voul~ have appli.d to 
tha opp.al froa tha jUdqRent dl,.laalng the c.... ... 9 U.S.C. 
• 16(a)Cl) (pt~1ttin9 app.al f r aa •• tinal dtct,ion wlth ra.p.ct 
to an arbitration that 1. aubj.ot to thla tttl."). 

'It 1. not clear froa the reoord whether the London .otion ve. 
fl1.~ bafore or atter tha arbitrator. i.euld the ••• nded avard in 
Augult. 
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• t1pt.1latJon, whiClh l'.""bd ao ••• d to ..... oonUnMtlon ot th, 

'.'1'41 In the 'outharn Dtatrlot of Ha •• o~k b.tore Itt'.ptlnt to 

Intorol It abroad. Attar "Ivhvl", the lahf\JI,1 of thl Itipuhtton 

and tb. otbar avidtnol pra •• nta. and .~.nt. I'll ••• by Or1ental, 

the tI.lth Court ruled that stipulation 4141 not bar Ra .... 1 'a lotion 

and procude. to vrant. the .ppUeatlon to .ntore. the Ivard. 

.g •••• l M, y. y. grllnt.l '0 ... t91.1 • 'blpplng cg., 1"0 rolla Ho. 

1'" (0.1 . daclda. Oct. 5, 1'10) ,-the London Judqalnt-). 

Durin, the pandenoy ot the London action, orllntal ttla. 

the pra.ant ooaplaint, ••• klnq dlalar,tory judg.ant that the London 

Action w •• barrad by the stipulation, that Mo •• ell wa. required to 

••• k oontlraatJon of the Avard In thi. juriadictlon and that the 

Avard WI. not bindinv on the parti •• until auch confira&tion va. 

veanted. oriental I. Itat.d ;oal In thi. proo •• din9 i, to pr.clude 

Ro •••• l lroa r.ooverin; on the Avard until ori.ntal obtaina 

appellate review of Jud~e Lei.ura l • ruling. .nforoin; the 

arbitration olau.e end Iwtlndln9 it. r.aoh to oe'. and lokh.rl . 

Oriental did not .ov. to VIC It. thl Award and it. tt •• to do '0 

h •• Irplrld. 

"01 .. 11 tUed the pr ••• nt .otion on January at, uu, and 

it v ••• rgued and fully lubalttl. on ~.roh I , 1 •• 1. 

• 

• 
P",y"I •• 

ko •••• l· I lotion ••• u dhah.al of thl oOlaplalnt ar 

.\laa&ry jUdpent • • eOIU.I both .i4 •• bav •• ub.ltted afUdavit. and 

have r.lled on •• teriel. out, Ide at tbe ple.din,., the lotion vill 

bl tr •• t.d a. Dna tor .u.alry judvwant. 

The ,tandard. tor .waaary judvwant Ira vall- known. The 

oourt I, not -to valVh the Ivld.nc. and d.ter.Jnl tb. truth of the 

.attar but to daten ina vh.ther there i. • 9.o\llna l.au. for 

trial,- A04angn y (.Ib.rty Ipbby . Jng., 471 U. '. 241, 241 (lUI,. 

luaaary judvwant I. warranted only If -thl I.idlnoe 1. .uoh that 

a raa.onable jury could not r.turn a .Irdlot for th' nODllovlnq 

partr." ~.t 341, 

1. Arbttr.ttpQ T.[Wlnglpgy And PtpRodurl 

ot prlaary i.portlnc. 1n thl. c.a. II the dl.tination 

bltvlln conUnl09 an Irbitnl a"ard Ind entorcln9 on. . A. the 

lIi9h Court .xPlalned, be for. the Conyentlon v •• adopt.d a partr 

••• kln9 to .nforea In arbitration .ward render.d In on. 

1urhdlctlon a;aln.t I detlndant In .. lIoon4 jurbdiotion ••• 

9tn.rllly r.qulrld to •• ek leave to antoroe the award in both thl 

rendering jurhdiction and the .ntoroln9 Jurhdlotion _ Landon 

Jud,..nt It 5. Under the convlntion, it 1. no lon91r n.c •••• ry to 

aeek l.,v. to antoroa in the rendarin., jurlldlotlonl the party 

, 
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••• king to In force an ••• ~d .. , proC.IC dlrlatlr to the 

'urladiction In whioh it .t,b •• to antoro. the avard and .'1 apply 

directly to that juriadiotion'l court for an order of Inloro ••• nt. 

~ at •. ' 

!hUI, with the .d~.nt ot the Conventton, a party to In 

"Irloln arbitration which ••• t, to InforOI the aWlrd abroad nled 

not ••• k any order fro. an Aa.rloln oourt. Thal,torl, contlraatton 

,fog,.dlng, In t.da,.l court .r. nov ulually '1114 only wher. the 

prlvaLllh; p.rty •• ak. to .nCorea the Iward In thl. country, when 

the conventlon procedur •• would be at no ••• 1,tlnOI. 

The •• cond Circuit ha. explained the differenci batvI.n 

In lotion to Inforol I tara19" .rbitral award under the Conventlon 

end on. to Inforol I for,lv" jud,..nt oonfl~ln; an ar~ltrll IVlrd, 

Which au.t proc •• d looordini to the norall rul.. for tbe 

.ntorc'.lnt of for.lqn judqaent.. ... I'l.nd tlrritprr At CUrasla 

,. 'gUtrgn D,yiell IDS •• U. r.24 UU, 1311 (ad clr. UU), 

'latrix 'h'-,bip cpo y. 'Iltn pry clrpp 6.B ' I .a r.2d. 70', 111-14 

"n.2 I 1 (24 cir. lUl), ."hrald. pc.aD ",yigpUC" Cpt y. 

Jnt'[Q.tipD.l ".ylpotIAn. Ltd., llJ r.24 150, 154. tn both at the 

latt.r tvo 0 •••• , the aourt ,ploiflc.lly co ... nt.d that .v.n .ft.r 

In avard h.d b"n contlrald in th. for. 19ft juri.diction -- .akin, 

'In addition, • plrty .IY otta" .void r.lying on tb. 
conv.ntlon by Ipplylnq in the r.nderin, jurl,diction tor In order i 
contlralng the IVlrd, wbich conv.rt. tb. a ... ud. into a jud~ent I 
which •• y b •• nforcld abroad undlr th_ appropriate proo.dure. for 
Inforo •• lnt ot for.ign judv-,nt •. 

, 

• 

• 
it .ntarc.a~l •••• foreign jud~'nt -- t~ VI •• till enforoeable 

, •• torei;D ,w.rd und.r the Conv.ntion, the tor.i,ft oonfiraation 

h.d ,imply inor •••• d the aptian. availabl. to the .nfarcln9 p.~r. 

It i. not cl •• r whIther ,uoh a broad approach to entorca •• nt would 

~. adoptad by the united Xinvdo.. During or. I arquaant, Ro •••• 1 

IU9g.,tad that it would nat b' l thlt contl~.tion har. would hay. 

irrevocably oonv.rt.d the Award to • jud~.nt and .ad. it 

i.po •• ibl, to entorca It •• an aVlrd und.r thl conv.ntion, Ilthou,h 

Jt ha. oit.d no .uthority in ,upport of thi, contlntion. 

Thu. in thl ab.,nc. at th. stipulatioD tb.r. vould b, no 

qua.ticn " to the propri.ty ot Ro •••• l'. aotion in refraihing fro. 

further proca.dlnQa In thl. juri.diction and inatltuting the London 

Aotion to entorg. it, Avard. Th. only r •• aining qu.ation h 

vhath,r the Stipulation alter.d tbi_ conelu.ion. 

a. The stlpylatipn ta Not AgbiguoUI. 

Ori.ntalla primary arquaant i. that the lanqua9' at tha 

Stipulation i, &abi9uOU., and that th_ plrti •• Ipaoifically a,ra.d 

that th.r. would bl pOlt-award proclldin,_ in thll dhtriot. 

Ro •• aal cont.nd. that the stipulation i, un.quivocal, albeit 

• o.awhat op.n-endad. and that tha choici not to leek oonfirmation 

batota applylnq for .ntorea •• nt in London va. Dot a violation of 

th •• 9r •••• nt betw,.n the partl ••. 

7 
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• 
ao ••• d atOUI' that the .tJpulatton .... plr ap.olU •• that 

it .0 •••• 1 _llot.d to conftra tbl Avard ~h.n the lotion would b. 

brought 1n thl. dJ.t~tot . orlantal conOid •• , •• it .Ult, that tba 

ItlpuJatJon t. at l ••• t .u.o.~tlbl. to thl. interpretation, but 

•••• rt. that othlr Jnt.cpr_tatlon. ata alao po •• ibla, Ind that lb_ 

Inherlnt aabl9'l1ty anUtl •• it to lntroduol parol I.ldanol to 

IUpport ita propoI.« Gon.truction. 

ortantal artu" that the flcat •• nt.no. ot the 

.t1pulatlon "any proa •• dlngl to oonflra Dr Vloat. the 

arbitration .".rd will ba br ought. In the U. S. D.C., ' . D.N.I,- --- Dan 

Ind ahoul« b. interprlted to 001p.1 RO'I.II to ••• k contl~.tjon 

1n Uti, jurhdlcUon. In the Ib .. nee of 10.' apacUlc langul,' 

lndlcatln9 that the partl •• intanded by their .gr •••• nt to craat. 

a oondition th.t furthar prDO •• dinil would n.a ••• arily tata plac., 

the firet •• nt.nc. I •• Olt naturally under. toDd a. identifying tb. 

proplr torua tor any aotlon. for contlraltlon or vaoation of th. 

Aw.rd whloh eithar puty Ihated to bring, with no requlr •• ant that 

ant luoh aotion b. brou9ht at Ill.' 

~nd.r Ori.ntal'. IU99 •• t.4 interpretation, it would •••• that 
the IUpulaUon al.o raqulred Oriantal to ••• le to Vlo.ta the Avard, 
• at.p which. 1\ .hctld not to hJta . Orlental el .... that it cculd 
not bav. tiled an action to v.cate b4aau •• , •• id. fra. objl;tin9 
to JudV' Lelau,_'. ord.r cOlpalllng OC .. and Bokhll'i to partlolpate 
In the arbitration it could find no fault with tha conduct of the 
arbltn.tlon It .. lf. Th.refore, it elatal, In acHon to vacde 
would have b •• n frlvoloua and vould haya lubjactad lt to •• notiona 
und.r ~ul' 11, red . R.elv.p . 

• 

• 
In h.rthar lupport oC It. podtlon, Od.ntal •••• rt. that. 

it ilaUeved at the U .• a it dgna4 the IItlpulation t.hat tha 

ain ... nt did r.qu1re • po.t- award pro<;: •• d1n9 to ila brought 1n thia 

court. and that to r •• d the l.ngu&9' •• narrowly a •• 0 •••• 1 do •• 

"auld r.ndier the Stlpulatian virtually ••• nln91 .... . Bowevar, vh.r • 

the langu.ge of • oontract h It.aU unlab1f\lou., neithar tha 

intantion of tha parti.. nor tha po •• ibly unintand.d .n4 

unfortunate con •• qu.no •• ot .ntoroln9 tha .vr •••• nt aooordln9 to 

tt. tara. otten , )In" for .Ddllylng tho •• tam •• Vat. nan 

.t •••• bip CArp. v. United St.t •• , 51! '.ad 91, " (24 Cir. 1119). 

Unit.d Itlt,. y. 0,]' Of In Acr. af Lend •••• tgh •• tar cpynty, 10' 

r. BUpp. 1064, 1010 (II.D.N.Y. UII,. a.cau.. the stipulation 

c.nnot b. con,id.red lahlquoul. thi. .vld.nc. 1. irr.levant In4 

th.refor •• u .. ary jUdq.lnt in Ro •••• l'. favor I, appropriate . 

1. Orleo\"'a .yldeosa Qq •• Hgt '"ppart It. Int'rpt.t.tIAn pC the 
Ittpuhtlgn. 

Iv.n it, contrary to tha praceding d.tanloatloD, it wlr. 

found that the llnguage of the stipulation wa. a~lvuou" Ori.ntal 

ha. not adduo.d avidanca whloh would •• t.bliah that it. 

int.rpret.tlon Bhould apply. With r.lpect to the part I •• ' 

intention at the tl • • the Stipulation w ••• 19n.d, thera I, .vld.no, 

that prior to the .190109 ot the .econd stipulation, ort'nt.l', 

couna.l had b •• n put on notic. of the 111a914 aabiqulty . In the 

London Action, Oriental'a N.v York counael 8ub.ltta4 en 'ffidavlt 

• 
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• 
1n ¥hiob b, aht.cS tbat Cou.n.,l for .0 .... 1 ba., prior to the 

arbitration, IU99,.tld that ao •••• l .19ht ••• k Infora •• ant of 'ny 

avard In London rathar than oontlr.atlon 1n Hlv 'or~1 

One ot the qround, Which I f,ut forvud thIn v •• the 
.gr •••• nt containld In the Jo nt Itlpulation an4 I 'Int 
on to "y that I could ••• no jUltlrlaatlon in the 119ht 
of thl Joint: Ittpuhtlon for Ao ••• el to apply to tb. 
In911lh Court to cOheir. yt piy. ffllpt tp 'n ayard tn 
It, favour, .uoh appllelt on ,.11 "9 (Ria) to b, takan 
In the Dhtriet Court. r •• d, that poInt vdl batora 
Ro ... d obtained it, arbitr.tion IVlrd, and indeed U1A.r.I 
tb •• oApnd Jplnt .,lpulettA" ••• tnttrtd Into. 

.Iphabet I, 1"0 Alt!dlvJt of 8. Dnld Harrbon , :110 ( •• pbull 

1.44Id). '!"hul Iv.n b.ton it .tvn.d the .tip'll.tion wltbdravlnq it. 

•• conel app .. l, oriental ha4 b •• n phoe on hotica that Ro ... el 

b.liav.d that it could •••• to -Viv •• ttaot to an aVI~d,· abroad 

without ••• kinq continltion in thh jurlldiotion. In tb ••• 

oirou •• tlno •• , Orient.l ahould have .ouVht to olarity o~ a.and the 

lanfUa9' oC the •• oond Itipulation it it b.li.ved that .ueh In 

lotion va. ~.r~.d by the partla. t .vr •••• nt. It. failura to do 10 

b.li., it ••••• rtion that it intlnd.d IUch In interpr.tation. when 

It 'nt.rld the stipulation . 

orhntai l • ,.00n4 .r~.nt in IUpport of it. oonatruction 

ot 01. 8tlpulatlon h thlt under Ro .... l'. interpretation the 

8tipuhtion 11 virtually .n"in911" . .Icau.a tha only rail 

conneotion b.tv •• n any of the parti .. an4 the united Itate' v .. tba 

looation ot thl arbitration in Hev York, ori.ntal •••• rt. th.t avan 

vithout tnl itipulltion any proa.edin,. to confl~ or v.cat. vould 

naturally take pllCI in tht. torua . Thlr.forl, orl.ntal Olli •• , 

10 

• 

• 
the .tipulation .u.t have h.« • purpo •• bl)'on4 id."Ufrint tb. 

prop.r torua, and th.t purpo.. val to ~equi~. tbat In aotion to 

confira or yac.t. vould b. til.d. 

Whll. it 1. true thlt undar RO •••• I·. interpr.tation the 

'~Jpulation .'1 have I1ttl •••• nln'l.' thi. l.ot 40 •• no' offeZ' _UGh 

.upport to ori.ntal. In order to interpr.t the Itipulation it 1~ 

n.c .... ry to oonaidar neh partyll poattlon at the tt •• the 

.9r •••• nt VI' .i9n.d . A •• antlon.d Ibov., orilntll WI' intorald 

art.r tiUn9 itl noUe. of app.al that thlre v •• no appellat. 

ju~i.dlotion ov.r tn. ord.r. 00.p.llin9 it to aub.lt to 

arbitratIon. Oriental el.i.1 that thl. juri'diotio".l d.faot va. 

the r •• utt of the th'n-reo'nt .nlct.ant of , U.I.C. I 1. 

(originally ~naetad .. I 15J.· and. 1n tact .p.olticaUy rapre .. nt.d 

to tn. Hiqh court at Ju.t1c. thlt prior to th. "Ov.ablr, U" 

'Of couna, orilnblla arqualnt dOli not IY'n cond4.r thl 
.tl.ot of the •• cond •• nt.ne. at the Itipulatlon, whioh VUlrlnt •• d 
that If Iny po.t- avard .otion ..,.r. blrOl.l9ht. In tni, oourt thin 
Orhntal yould b. p.ralttad to rai .. it. obj.otion. to JudV. 
~l.ur.l. ord.ra on an app.al trOD that action. 

'),pp .. 11 
Ib) Exe.pt a. ot".rwi •• provided in •• ction lJ.Jlb) ot title 

a" In app •• l •• y not bl tak.n fro. In interlocutory ordlr - -
(1) granting a .tay ot any lotion undlr 'Iotion , of 

tnt. titlal 
(a) dir.otln, arbitration to proc •• ~ und.r .aotion 4 of thi. 

titla, 
(]) oomp.llinq .rbitration und.r •• ction aOI of tht. titlll 

or 
C.) r.tudng to .njoin an arbitration that 1a .ubjlct to th" 

tltl • . 

u 
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.n.abl.nt 01 thia at.tut., -the ciroult court would WJd.oubt,d1r 

bay. had jurladLotlon o~.r .",eh an apptal,- Harrieo" aff. t " 
Tbl , •••• rtion I, incorE.ot. ..otion 1. v •• anactad to oodlfy the 

la. which alr •• 4y ,xi,tad in tht. Circuit, undar vhloh tbara w •• 

no app.al fro. an ordar co_pallin9 arbitration. ... It •• l_ y L. r. 

BAth'phUd , co., .u r.u I, 1 (24 cir . 1911) I au.al.a.Q gulhtn •• 

A,'p'p's:. Cprp. y, M,ng"" COrp., 415 V. B. 271 UU., 
(r.pudl.tin9 &D,JgV-I\t.llgn doetrln. und.r vbleh .uch ord.r. v.r. 

conddared injuncUva and .pp .. hbl. under U U. I.C. I 12'2(') (1}J, 

~ HcDoon,l) OOU910. r Jnong. Carp y . r,nn'yly.nl1 Ppw,r • Light 

i:A....., U,9 r.ld 111, 714 (2d Cir. lUI) (und.r Gu,,,l;r ••• prior to 

.naot •• nt of, l' ord.r d.nrioq arbitration VI' not appaalabl_,. 

Thu. In "Iqraalng· to vithdrav it. app.al Ori.ntal 9av. 

up hoth!", to vhleh it v •• l'qally .ntitl.d. That b.lnq the ea •• , 

th.r. 1. no rla.on to blli.vl thlt Ro •••• l vo~ld hlv. con •• nt.d to 

a ... quire •• nt blnd1nv It to taka 10'. pOlt-avard aetlon 1n thi. 

forua ••• lt vould have nothln9 to 'Iln by .uch a .ova. Thi. i. 

tha •••• concludon r.aohed by the BIC;h Court In the London Aotlon. 

In dhouulng OrientU'. propoltct lntarpntaUon of tha 

Itlpulatlon , the court eoamant.d that 

(Th.t inta~r.t.tlon) voul4 b. In .~tr.ordinlry anI. It 
(would lnvolv. ~o •• 'llJ living up v.luable ri9ht. und.r 
In athani.. bhlCUnq Ivtr4 for no conaldlution of 
.ubat,nc., rroa [RO •••• l •• ) paint at vi.w thar. v •• no 
oo ... rclal juattt oltlon tor .uch • Itlpul.tlo" . ~ 

Lon~on Jud~8nt at 1- 1 . 

12 

• 
J"haratolr'. Iv.n if the Itip",lat:lon WI... round! to ba 

aabtvuoua, Odlntal', avid.noa II to the party" int.ntton. In 

.tvnlng tha Itlpul.tion would not b. autttotant to •• tabll.h tbat 

tbe .Vr •••• nt v.. lntand.d to raquire a po.t-.vard aotion to b. 

brouglht in thl. 4htrict. .n~ tharator. .u_.rt jUdp.nt h 

appropriaU . ' 

,~ Rc •••• l' •• otion to dia.i •• Ori.nt,l'e coapl.tnt on tha 
•• rit. i. vr,nt.d, it 1. not n.e •••• ty to oonald.r wb.ther the 
London Jud~ent and 1tl consideration of the arvua.nt. raiaed blr, 
by Ortant.l .1qht conatitut. lA& 1ud i cat. or .1Qht coll.ter .lly 
.atop Orl.ntal fro. relitlg.ting tha l.,ue. in thl. c •••• 
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Capel.et •• 

Oriental" arror In thl. Q ... v •• Ln not '111", • tt •• ly 

aotion to vaclt. the Avard. ..rtlo~l.rlr vbln it bla ... ol •• ¥ that 

~D •••• l 41d not Jnt'n~ to ••• k conrtr.atlon In thi. 'uri.diotion, 

• aotion to vleat. would haye bt.n the proper vehiola tor reopenint 

the prior proc.,ding' and tor obtalnlnv .ppel late review of the 

prior ordara at .71.14;1 Lehun ooapaUln9 oe .. and loJtharl to 

partioipate in the arbitration. Althou;h. eotlon to vaoat. 1. 

not ,Inerally to b. ancourl914 whtre the 10.1"9 party dhold •• any 

ba.b tor th_ aotion, vtvln the context of thia 0 •• ' Ind the couna 

of prior procledin,_ It would not have btan i.proplr tor orlantal 

to havI •• da luch • lotion, which vould haye obviated the probl •• 

har •• 

ror allot tht tor890in9 r.l.on., orilntll b., rail.d to 

pr ... nt .videnc. IUUlolent to .. hblhh that th. ltipulation 

r.quired Ro •••• l to brLng a cont1raat1on action In thla di.trict 

Dr that the Award "a, not: intended to b. binding Until ,uoh a 

pr~a'IHng had b •• n brought. Ttltrelon, lto ... Il', .otion tor 

I~'ry judqatnt d1,.t.,ln9 th. GOlpl.Lnt I, gyant,d. 

It 1 •• 0 order.4. 

... York, •• I. 
JUly Jf- • un 

14 

~ to' aobert ••••••• 
Go' oDol. 

• 

UMIT.D ITATI. DISTRICT COURT 
'OU1'HmUt DII'J'Rlc.-r or Nd YOU 

ORtENTAL COKK!RCIAL , 
IHIPPINa co., (U,K.), L'J'O., 
ORIENTAL COKKEACIAL , 
8HIP'INg co . , LTD . an4 
AIDUL &A.KID IOIQtARI, 

tlalntlUl , 

- "ain.t ... 

R08IS.L, H. Y •• 

Defendant. 

•••• t, D • ., • 

• 
~~/fJ 

ilYOll 

Q • D , I 

'9 Sly. .121 (RH., 

Purluant to the opinion 0' thi. oourt «ete4 July 13, 1111 

in the above •• tter, th11 aatlon i. hlreby 411.i ••• 4. 

It i. 10 ordlrld. 

••• YOlk, •• y, 
1_1. (C' U.l 

• 

c~L -..... •....... a.'.D.l. 
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UNITED STATES DISTRICT COURT 
SOUflIERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - -x 

ORIEIlTAL COHHERCI"L , SlliPPING CO., 
(U,K . ), LTD., ORIENTAL COMMERCIAL 
, SIUPPING CO . , LTD . and 
ABDUL ItAMIO OOKUMI , 

Plaintiffs, 

-agalnet-

ROSSEEL, ". V. I 

Defendant. 

• 
DOC =If fL-

90 CIVIL 6121 (RWS) 

JUDGMENT 

_ _ _ _ _ _ _ _ _ _ _ _ -x ~. VI" .~ 

--------. : 
Defendant having moved pursuant to Rule 121b) (6), r . R.elv . p., 

to dislllisB the c Ollplalnt, or In the alternative, for lIu limary 

judgment under Rule 56, and the said lIotion having come before the 

Honorable ROBERT W. SHEET, U.S . O.J., thereafter on July 15, 1991 

the Court having rendered its opinion (168328) granting defendant's 

aotlon for Buamary judgMen t dismissing the complaint, and the Court 

thereafter on July 16, 1991, having handed down its order; 

dhll issinq the action pursuant to the opinion of the court dated 

July 15, 1991, it is, 

• 

• 
O~D.RID, ~UDa.D AND Dle.lac. That "lh. aGtlon b. and It 

1. hereby di •• I •• ed ~ur.uant to the Caurt'. Opinian 1""21" dat.d 

July IB, 1"1. 

DA.TEOI "Elf YOM. NEW YOJU( 
July 11, Utl 

• 
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