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UNITED STATES NFETHICT CidikT
EASTEER DISTRICT OF LOUISDANy
ESrHEAEAHG SHIFPVARD, LTD L] CiviL KCT oM
VEREBLE ] HO. BB =%00%
M/V CHARGER (FORHERLY EROWH AN = BECTION "@"
GLODE CHARGER], |IE® EWGINES,
BOTLERS, ETC., AHD CHARCER, IsC.
BERVEARGUH AND QEULH
Bachaousnd
The WFoveslhisr 1), 1990 mindle enblry sele it the  §elowdiil

bachground o thie g pgm smd Lo perscnen sctian.

The Ruvemiesp |}

Grder granted the sotlon of dafendant Chargsr, 1o, (TChdaigei ®) To

Iife wtay and guash servics of process Flalnt bl Sesiawaseg
Shipyard, Ltd, (“Fesbavang®] had (lied & sction bo coni irs §he
Singapore arbliration award. MWosever, I pruled That Sestseaing lad
not sarved Charger within the 100-day Liss l0eil sst Dok

Fieldl . BH.Clw-.F. &{j), @nd had pol wmhawen

Ehle Fallura. The auliom was .I|h.l..|-.:.!.| il

n Hoversbar 20, 1890, Sesbawang filed & mutl

gl Causs dp |

naglect faor
prejudlcs,
Bt i Wil
tha Rovemb-sr 11 Ordéar.

Tha acLlios asls war sy el

argumsnis, Llncluding Ehat Charger's sppeal i wwmier wf L

weEsel, dated Movesl-sas 14, 1908, pupsuanl Supgilemenbal bale [

Captaln Adalralty and Maritims Ciaid Ir, il nut fusbpivl il

appaaranca to tha jIn Iem act Thet Charger waived its

defenses of (nsulfflclency of process and back @l |&

R v

PR e sl
I|'_
i Lo

ArAERT,

BATE gF pypiy ™9 1 gy ;

I's
FNNLTT Mo L

perponas Jurlsdicticn by not Falalieg thes by sotlon prloar Lo
arlilkrak ham. Chsrger respohds Lhal L lals of owpnsrahip
syocesElully restricued ILE appears [ ® o rem sctiom anly,

and that ite delfenses In Lhe -u:LQ cEEnam mesd pat heve been

raised pricr toe goley e arbltrat
MLyl *

Supplessnial Fule @ ldes o Che FElDng of & clalm by
Llis owmer of [Erogesi Ia Ll &ub]ect of an action ln DEN

BANCE, &m appearance o defend sgainst an
maritise clals with respect Eo which Ehere has
g2 In mem, of piocess of attachmsent and
whathay pursusnt o thess Supplessntal Puless o to
may o sapressly resipjcied to the defense of such
I'|l1 In that svent &hall nol constitule sn appearsncs
|1-r punpicpEs of any othiar clade with respesct Eo which sach

rocEss in midk oavallable or Has wol laen e .
Olljlqtl Chliid a

R

fupplesasial Hul

FUlaie™ on Moverlsr Jd, 1%00, that feadie an

PlirW  CLMES LCharger ime., appearicg spescially hersin
through 11e undsreigned attorneys, duly avikorleed, and shows
that It is Lhe sole owser of BV CHARGER, proceeded sgalnst in
fhis avepup, &l s esbitled Lo restltubicn of same amd the
right 8de sl Peanl thils &ob o6,

Thin ajpraram® |8 esiricted e the defenss of Lhe
clalms ssl forkth bn the panding cosplsint oaily. and is saede
wlih Full joseewal bn of @bl object ions and delfenses whilch may
e Aval lalle Lo e vessel, owie of which skall be deemed §o
limwe bren walved

I Bliw Fhrml pardagragh, fharger seehs to establ ish ite right

Lop abeDenul The @il bow, @l b Lhe aedond, what I0s appiearaicos maaiis.
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Charger *s stalesent that it In =appeariey specially herein,®
withiout ®sofe, docs el &sbiely Hals E{E)'s reguiresent ithei an
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againat othar claims,
much [Ln rem] <laim.=

Charger"s slatsssnt Chat 1L s "sppesscing spsclally hersin®™ has no

"ba sxpressly restrioted to the defenss of

This ls not & mElEier safely aof sssapbics)

obvisus mssning, sven whan viewsd sgeinet Ehe poseibiiity Ehat
Supplemsantal Buls E{8] offers of mskimg & rastricted appssrance
This rullng doss mol plece fore over swbetance, bhescsass wndsr
Supplessntal Rule E{8) sshstamcs is required te be reflectsd in
form -- Lhe eaxprass reasirlctlon of an appearsmncs to the defsnes of
am lp ram clisls only.

In the sscond parsgraph, Charger restclicis |is appearances "to
the dafenss of the clales sat forth in the psnding cosplainkt only.®
The panding complalnt wss flled sgainst bokh the vessal W/Y CHARGER

Omce sgaln, the Claim Eadle o

In tam snd Charger Lo perscnan
satisfy ths reguiresent of Ruala E{0) thal & reslrlcied sppesrance
"ba swpressly restricted to the defenss of suoh [in fes) Claim.®
Chargar's Clals alss atates that ve sppasrences e esde with
remsrvation of sll

full chjsctione and defenses wWhich may lsa

avillabla ta the vesssl.® & ressrvstion af i pgm defenses is
distinot Crom an appearance restrictsd ks ap In rem sctlion. A
repsrvation rather than restriction et.dsfenses oay Imply that the
appairances ls ganaral;, and cthar defensss ars nok reserved.
Charger's Claim waived its defanssd to the Ln pErsonam sactlom.
Kltarnak ivaly, walved ltm

Chargss objectione to thae

sufficienoy or propristy of ssrvics of proosss,
Fliled may &,
jurisdietlon and Insufflclancy and "lspropristy® of procsss snd

Chargar's Anawar

arralasd dafenssas incloding leck of perscnsl

marvlce of proosss. On June 3%, 1989, Charger flled & satlon ks

dismiss for lack af ip_pes jerfsdiction. In that msotlieh Charger
ssparisd concluscrily “Eha®” lp CSrscikEs parvlos had mot besm
perfected, but did not) sesk to disslss Che I garsconem sction.
Sanbavany parfactal @ervices on Muguat 14, 198%. Tn ey slmite anbry

recognieed both Lln pam wmnd In peoscnam

Jurimdigtion evar Chargar, and ordersd ths sntirs dispots ssat to

of Aagust 33% 19@9, I

arbicrationd A srbltrator wvas not sselesctesd wrnill OCotobar 19,
190% and the srbltration comssnced sosstiss Datvesan Chap and July
8, 1RE0. Althvough tha federal sctlon Wwas sbayed, Charger was [ras
sfter my ruling of August 22, 198%, as it had besn bafors, Lo rales

&h oblesctlon e the preprlaty and aalfflclency of servlos of

process. Insteasd. Charger submitted to and participated fully In
srblEraklon that hed besn ordersd to resclve the Ln csm snd lp
puincnam clalms. Only when arblbicatlion wae complets dild Charger
maks & motlom to guesh ssrvice of procass amd contast ln personas
jurledictlon. actiohe, Charger walved this

By its howavar,

dofenss, and ocam nob moe oes i to avald the arbitral sverd.

I'm ¥orsh ¥. Good Sasscitan HOSGLESD, @4 F.R.D. 143 (B.D.M.¥.
1979, tha movant had lntearpossd the defenss of Iesprepristy of
sarvies of process in his anewver, but feiled to offer proof of suck
wntil mesrly two years later. Aecording to the court, *This
unvarranted delay produces san unfslr hardsbhip en plaintidffs . . .
+ The mavant |la claarly gullty of lachas ard to s degres worthy of
oondesnst Lon, =

L., =t Llda. Chargsr hsd ampls opportunlty to

chjsct to esrvice of procsss bath bafors snd sfEsr thils oourt Foursd
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in pacmcnam jurisdiction on August 33, 198%, Personal jurisdiction

and sarvice of process [wsuss should properly have besn, and wers,
resolved prior to sending Chs dlepates o arblieatlon For & declelan

on ths msarits. Chargar falled timsly to contest service of

procass, Instesd walting untll after srbltratlon In which Lt fully
particlipated. Therefors; Chargar weived s defenss that ln personas

saivlce of procass was not Limsly parfected. "lljmproper servicas

or leck of parsonal jurlediction osm be walved §IF nol tisaly

asserted.® Broadcast Musle. I, ¥. W.T.8. Entererismm, @11 F.@d

218, 283 [Sth Clr. 1%87).
The Convention an the Recognitlon and Enforcessnt of Forelgn

Arblitral Avards, recognized and smforced wndsr % U.B.C. § &1,

provides

Avard of arbitrators) osaflrsstien) jucisdictions procssding
Withim thres yesrs after an arbltral svard falllng usder Lhe
Comvention Is msds, any party o the sarbltretlon say spply bta
any eodrk havling jurisdlotlon wndat thia chaptar for am order
confirming the sward se agalnet any other parly o the
arbitration. The ecurt shall conflrs the award unless it
fipds ons of thea grousds for refussl or deferral of
recagnltion or enforcamsnt of the ssard specified In the said
Convant lam,

¥ U.8.0. § a0F. Artlole W.1. of ths Conventlom progldans,

"Recognition and snforcessnt of Lhe swvsrd say bes refusedp st the
ragquast of the party sgeinst whos It la Dnvoked, only L thak pariy
Ffurnishes to tha cospalant suthorlty whars Etha recsgn it lon and
anforcasant |n sought, proof that

<" mhd JiwteW varlsiy of

bassn for non-snforcesant. ® U.B.C, § 101¢. ChErger pressnts no

oithar argusant for refussl or deferral\of ihs arbitral eward

Eoocordimgly,

The msotlons of Fesbsvsng to reconsldsr and to wonflrs the

Elngepors srbltval award sre GRANTED.

e 2y

UHITED STATES DISTRICT JULGE
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SEMAWANG v. CHARGER

i:j.q..

S TEAMNDES 15 LT TS

"l

HINUTE ENTRY

BEAR, J. NV | 3
HOVERBER B, 19RO
UNITED GTATES OISTRICT COURT LORETTA G WhYT
EASTERH DIFTRICT OF LOUIBIARK e
BEREAWANG SHIPYAND, LTO. L CIVIL ACTION
VERBLE L] MO, BE-%500%

WAV CHARGER (forssrly knows as &
OLOBE CHARGER), her smglnam,
bollers, sto., smd CHARSER, IMHC.

HEHRURAHDUH SHE QRUER

EECTION ®g*®

Bsckaround
Flaintlff Ssmbawang Ehipyard, Lid. [(*Plalntifr®) filed m

cosplaint In this Court en Hovembsr 11, 1980 sqgalnet M/S¥ Charger

("Dufandanta®) .

anforces & marltlme llen, that Plaintlff alleged had arisen after

and Charger, Inc. This sctlon was |nEtliutsd o
it parforssd work on tllll'll.-rldlnl:l' ahlp, ths H/V Chargar, pursiant
Plalntiff ssssrted ln pam jurisdiction and sslesd
Dafandanls appeared apeclslly bto dEdg
the clale of ln fes jurlsdiction) howevar, om August 1€, (S88 1
recogniced Jg pem jurisdictisn ever ths vessal. Flaingdris

Eo & contrack.

Ehe ship In FHew OF]a&ns.

complaint ales alisgad in parsopas jurisdiction ovel, tha
Dafendants. Servica of process was sttaspted on Dafendants

throuigh Gtamford Tankars, Inc. ("Gtamford”?) . Cthfes vesks aftar
the cosplalnt wes filed. Howsver, when servlcs was attaspilad,
Flalntiff was informsed that Stamford me longer ococupled that

addreas. 1f pEiEsonss sarvics was Aot affsctsd on Deafsndanis
through Stemford untll August 1&, 199, nine sanths after the

complaint had besn £11ed,

Wiy 1 3 80
pasE GF CERY ———

0

wet cut In Fed, B. Clv. P. Buls 4{]].

Subssquently, on August 22, 196%, T granted s stay in the
procesdings psnding srbitrstion of IJIJ.n'bI!ﬂ!'I clalms In
Sipgapore, a8 callsd for ln the /CBgtesct betwsan Flaietlef and
Dafendsnts. I retslnmed jurlfdieclon over ths sctlon to snb&ar &
decres upen the arbliratlon wvard, pursdant to The Upnlisd Hetlons
Convantien on tha RAscogmiilon srd Enforcesent of Forslgn Arbitral
Avards, rocognized et/ W.E.C. § 307, Arbitratien procesded in
Singapors and an swsrd wae ssdes in fever of Plaintifr.
Dafendants have []lsd
Thay
allagh thev the servicse of process effected on Auguet 16, LOEW

Ths pactlss ars now back hers.

poticne Ko IACE stay and Lo gquash service af procass.

wal IRpstper Lecauss ths date was beyond the lio-day time iimit
Caferdants also allege
that sarvice was lsproper becsuss Stamford e et s resagniazed
ggant for servics of process under Fule & [d] (3] PlalnkliF an
the athay hand olalms tl'll-l Stamford s & propar agaml amd that Lt
dld mot properly serve Defendanis «ithin the 130-day tims 1isdi
becauss Etssford had falled Lo leave & forvardimg sddrass.
Finally, Plainciff hae flled s sobtion to conflim Lhe Singapors
srbltration award.
Analvsla

Jurisdictlion was retsined pursuant to ¥ U.E.C. § 397,
panding arbitration in Singapore. That arbiltratlon Is coepleta.
hecordingly, the stay s lifted In ordear ko resclve the
outstanding issues.

Fule 4[}] etatas:

Pussonsi Tiss Limlt for mearvios. IF sarvics of Lha
summons and éasplaint s not mads upan & defsndant
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within 130 days sfter the fiiing of the cosplaint mnd

the party on whoss bahelf sueh ssrvics was reguired

Vithin, thet eried, the aities shell be dississed oo

to that defendant withaut prejudice upon tha court's

oun initistive with notice te swch party or upon motion,

Ee e i 0

kocording to Plalntire, ssrvios was flrst sattespied Ly =all

thres vesks sftsr ths complaimt wam fllsd. Howsvar, ssrvics was
sant to an sddress with whioh Stesford ne lompger hed any
connection, Plalntlfif asssrte that It did mot discover
Stasford's mev addresss untll spprozimately mins sonths after tha
complalnt had basn flled. Thareafier, Plalnbiff salled servios
to Gtamford's new sddress, whers It was reoslved on Aogust §6,
1wam.

According to Muls &(j), PFlalntiff sust show good causs why
service vas not sads wvithin the 130-dey tims pariod., The Flfth
civeult, In Hintars v. Telsdyna Movible Offahocs. Ing,, 776 ESDe
1304 [1988). eek out the standard for determining "good cslEe®
under Rules 4{j]. "Hithout sattespting a rigld or sll-
sncospaseing definitlon of "good causse,' It would sppean ¥o
regulre at lsant as such ss would be required te show sxcussbls
naglact . . . and soms showing of *good Eslth om ths part of the
party ssakimg sn snlargessnt snd soss resscRable basle For
nopcompl lapce within the tlme speslfisd™ e norsally reqgulced,*
Eloterm, 776 F.2d st 1306, guating 1% Woight & Willer, Fedaral
Fractios snd Procedurs | 1188 (1903} .  PIsintlff hes nok shoun
good causs why ssrvics was not meds wlthin the 130 day tlims

paried, PIslntiff bhas Fallesd to offer any sxplanatlion why taklng

ivisden (1] of thls mls.

nins momths to discover Btasford's mev addiess constliates
"aEcusable meglect.® The burdsn |s gn Platnblff to demonstrace
good causs, and thers hes besn ny shevlng of & “ressonable basmis
tor nonceapllance®™ with Ruls 4 () ofervices vas lspropar umdar

Euls €(§), and Dafendante’ sotlon to guash ssrvics of procsss Ue
ORANTED. Aocordimgly,

Fursusnt to Fule #7)). this sctien s disslsssd without

28,

EEY L. SEEAR
UHITED ETATES DISTRICT JUDGE

prajudics.
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1 THE HMATTER OF AH AABITRATION H_-t-
BaLwaan

BEHBAWANG BHIFTARD LTD.

«s Claleants
Anid

CHARGER THC,

.« Reapondents

[INAL_AMARD OF ARSLIRNTOR

AHARD of G. PANNLR BELWAM of Draw & Haplec, 24
Eaffles Floca, #i7-01 Cilifford Centre, Singapors 0104,
itha Arbitrator to whom thare wasa referced [for declaéion,
in pursusnce of Clauss 10 of the Etandard Condiclens of
Cantract batwean EEMBAWANG BEHIPYARD LTD, and CHARGER
IRC, ; » dispute hetwesn BREHBAHARG SHIFYARD LTD. (“tha
Clalmanta™) and  CHARGER G, ("tha pPaspondsnte®)
ariming under & shiprepair sgreemsnt antered InteVin o

sbout the menth of July, of the year 1987

Waving heatd oral svidende wnd consideged the
cantantions, documantary evidapcs snfd argumsnts &8 Eha
Claimanta and the Rsspondafnts raspsctively. and of
Coonasl on thalr bahelf, that wera Aubmitted ond
addiaaned to ma at tha hearlng befora me 1 ARKLD AHD

ALDTUDGE ¢

That the Heapomdsnts do  pag~ie, ths
Clalmanta tla Aum of B§6101,;194,.080 Esing
Lhie outstanding balancs off ghe rdpsirc
prics with .sgresd Inkecask * Eharsom Ak
1i8 par anpum [or @§200.006 pac day] far
the paciod from@7th, Ruguak, L¥EY Eill

dato of paymeniy,

That the \Bfspondents do pay my fess and
clhiargag In tha aum of B§12,500 provided
Eline, if thoe Claimsnts shall in ths flret
bdtance hava paid the costs of Ehle
hwaid  thay shall  be  entitied to
felmbursement from the

immediatn

Roupondantn ot Ehe am [ 1] paid,

That the HAespondents de pay o the
Clalmanta thelr costs of thim rafarsncs
s ba Ltaxad whnlass agréad and 40 Bear

thalr own costs of this refersnce.

tmtad this I6th Jday of July. 1980,

. PAHHIR BEELVAM

140d34d NOILVHLIgdV
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I THE NATTER OF AN ARBITRATLOH
Bobwaan
EFEHMAAHANG DHIPYARD LTD.
eo Dlinimants
And
CIIMHGER THC.

<« Mespondenta

OFF THE RECDRND REALSDNS FOR AWARD

DATED 1671 J0Ly, 1990 BY G. rANNIR SELYAM,

JnLpoduat oy
1. Senbawming Ohipysrd Ltd (khs \Clalmantal ars &

company Incorporated In Bingapove) and at the materlal
'I'N" Sarry on business st

thelr fepaler yard in Elnglm,

tlne weare shiprepsirers.

tha 'C!I-lil'll-ﬂ.l.-l

e In L9867 scoapled the chemloml
carclear 'OLOBE CHARGER® (the Veasal) st thalr yard and
effected reapalre and gerndared oarvices to herc. Tha

the

deydocking, hull cleaning and, palnting, tank-costipg

repalce mnd NErvICen in waln conalested of

and related assrvlicen, -‘N.;_l.'rr-p-ulr work on the Voeasl

pomnunoed of tha Jod hﬁ\ﬂ. 1987 and ended on the 1Tth

huguet, 1587, Imrosgodt of the repales and sarvices

tha Claimants :hdt_i;-r!ﬂ'i total agreed msum of SE974,000
and recelwad _;|i="|tyﬂrﬁnl in the sum of E5166,808 leaving =&

halancm of “iﬂ LT

|8 ﬁl-ln the repalre were completed tha Clalmanbs

dould” pot oeepciee theip common law posssssary llen on
l\.- Venwel bacaues they had sgreed to deforced payment

of tha oharges in wsight ([B) egual thres (1) monthly

irnkalmanta commenclng 17th Hovember, 1987, Tha rlght

of detantlon was Lhuas Ilrlpflll&llilr walvaod .

4. ‘e BIBCANL af EYIGE,608 wrerelved by the

Claimanes represantad the Flrst theea (30 instalments,

To wenforoe payment of the uul.l.-ndluq alance sccouni

arrenlead the Vessel Lo asdmlralty In

tha Claimanis

Loulwlane, W.6.A, The segintered cwvnars of Che Vesoml

at the tima the repalirs wara ecffected (Chatger Tnel

challenged thes arrost. The proceadings in whick thae

Veaasal was arrested hava Dbeen placed in ahajysnda

panding tha resalt of the arbltratlen beafore ma,

1H0d34 NOILVHLIGEYV
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The Clalmanta’ Cnegg

5. The Clalmanta sack an avard againat Lka
reglalarad ounara af tha Vesanal whio aria Lha
Respondenta, Thalr cass is that they enterod into khe
contract with the Nespondante through Ehe agency ol
Hidland Herlne Corporatlon represgating tha Clalmanta
(Cladfmsnte® spants) asnd Glebs Tankars Bervlicea Ine.

(Gloka Hanagemenk] who wars the Respondenta’ sgente.

. Tha negutlistlon Ffor the cepalt agresmanl e
wall documanted In the form of taleran. Thasse the
Claimantm way amply estahliished thet thay contracted

with tha Respondent Registared Owners and no one sles,

1. Thae Clalmants Ffurthar called wlitnesaes ﬂhﬁ

stated that the Clalmants intended to contragf palely

with Lhe Respondent Nagistered OwARER.

. Whain tha Clalmants L‘LHII:'.II‘H'.‘ Ih‘ cantraock for
the ropalrs thay wers sxporciencliy k.j't|,.., TE wing
an owner’'a market. Tha Hq.pnnﬂ‘:;r!.\.l .hl.'. in & atronigen
posltlan wis-s-vils the Claimafpen. Whe Roapjndents wara
nl e l.u“'q.rlng frivm m had CErclght Parket. In theasa

olroussatances il Ing Ialtlal pegoliations the Claimanks

-

woras anked for doferced payment (teted of Lha repalrc
Tha Clalmanta sgracd withoo® any hesltstlan.
Cilalmants® teecma f{or the defecrad paynent were as

fallows [esphanls sapplledd W,

*Wa would require foll peaymant Lo be
made withi'm o ruenky-four monthe from
dotn of Pabpletion of repaicrs In olghk

egmal ithenn sl hily instalmonke,

pwavar, that on dofault of paymenk of
any af thn  inotalments, the whole af
Lhe PITTIILe Lhimn ocutetanding nhall
kecome duc and paynbla forihwlth, 1
Vagge]  should ha sald o lost or jbs

managemgnt  tranaferred o SnOLMGC

company within the sbhowva period; tha
phyment terma  chall be withdrawn and
cancallmd and ithe whalé amgunt Ehen
nutatanding whall ha.cnms ki and
payahle forchelih, Hithout prejudioe
to the aboda intamrast will bLe charged
on  laka payment at ap Interest rate of

ono porcont per msonth, ©

1d40d34 NOILVHLIgHY
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9. The Clalmants eald that thelr intentlon to

imposs the obligatinn of payment on the Naspondents ie
borne ouk by the refecence to ®|F thyg Yeapsl shoald ha
#old® and “if .., Adts mansgesent Eyansferred fao

prothyr  company®.

o, Vi Clalmants atated Ehat Eha fourll
imatalment fall dues o ZILh August 1986 . IE wam nok
paid. Rocardingly thoy Invoked the provislon fof
immediato peymont of Lhe unpsld portion of the repalr
i1l amd ths

intorest provieles af 1V (ones parocsnk|

per month. The ecald Intaresc st & dally rate of

SFa01 . 006 may be ropreasented as fol lows

PFEll 394 = } = 12 ) divided by I65 = 3101.006
i

The Hegpondente' Caseg

. The Reapondents, Charger Ind,tha Registarad
Munars of the |OLOHE CHANGER' b]_f.t-i\_l'l"l orlginal Foleus
of Defenca In effect acceptsd tfie)\ ciaimsnts' position
that there wam & contract batween the Clalmanta and
tha Reglatered Owneca. Tha guantificaclon of l:l-lI
claim weas denled with the usual demand for strict

preaf of the cladm. Mo ponlilve cede wén advanced.

14, AL Ehe liamrdmg ul  tha \affberstlon tha

laip;lnd-nl:l amended thelr Palnts nl Dafenca &nd put

forvard iwo slternstive cages: Thay called two

witnesmea to expand on ;hu dafances .

13. The flrst aftcriacive wams that khe ‘"ULOpE

CHARGER wag  gwnoil by Charger 1no., & Liberisn

corporation, Sh&y uss Eima chartérad 3] Globe

Transport _and\ Trading Ina, (Ulocbs Charteringl. The
lhlpl:mdq_!ﬁ'l'.l for reasons connected wlth Lhe mortgaga of
tha 'ﬂini'ﬂ appointed flobe Hanagement as managor and

agentms oaf the Vessel. il oben Managamank

general
Baaldes balng ownera' sgenta alas sckad am agants of

tha tlma chartarers. Buih the Udlebe Chartaring and

Gloks Mannagomink wreie run by the wsama offlicacs
nparating from  Connentionk, H.R.A.
4. In @arly VIBT whe ‘OLOBR COsRGER" needod to

underge deydocking to comply with class requirsmenta.
Tha vessel was espocicd to ba In Bouth Esst Aelp. By
respon of thia fask it was decided to drydoock thae
Vesaal st the Clalmsnts® yard In Slagapore. Kt thilas
tima  the

Respondenta, howevar, wara esparlencing

canh=flow problems. They wore oonly making Interest

paymenta on the mortgage loam and hoping for better

days in Lthe chartering, morhpt .
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15, Tha  Veasal besides  hiving toa sndesrgo

deydocking alae reguiced tank-snaring. Thim would

substantinl outlay which the Respondsnts

asntail a

could not afford., The Hartgagoess would not elek any

further mdvancos. Shie ruled out owngrs Incucrcing any

okpansas for tonk=costing. fa wany ovent uwndar the

terms of  tha  chartavparty Globs Chartaring was

respanaible for effecting tank-roating o the Vesael,

By rasaona &f thesa matbtara tha Pespondsnts gave

nuthor bty for Globe Hanagemenk o comsif this within &

limie of UIEI5H0,000. Thin was conalatent with tha

Claimanta' orlginal guotatlon of BSURT 642 for

drydacking and ropaire which was accepted by the

Heapondenls. in ok hnr words tha Reas pﬂ'rlﬂ-ll'l-ll'

responnlbl ity wh A conf lned te  thls  amount,

rank-coacing wes not part of tha original guotatlof

sibilch was accepted by tha Haapondenta.

16 In tha event tha total repalr chargeadin the

original LAL1D by the Claimapts wviz ll'!_.‘ﬂ'l‘l,rﬂl.l WHE

raducsd to .ﬁl.ll amayunk

avbasgianty BFFTE, DOOG

axceaded the limic of WEE230,000, diobs Hadagensnk
had fo sdthbeity to

accocd Livg Ly

ageording to the FMespondenta

affact auvch ropalra and the Hespondants

warm nok anskerable ta satlafy the olasis. That In

ikl ine wam the [lost alternacive casw.

7. The aecond alternative case -@Fﬁqniﬂ by thd
Reapondants wam that the Elaimants nnaipid- inln tha
lﬂd- teliad on  the
Globa

ropairs with lobe Managesant

craditwarthiness of Globs Hanagewent and/for

["M.fl-rl.ng and npot  the nlﬂ]hﬂﬂ_,“tl. Hofrethalaean thm

Aaspordants made & concosgion that peck of the works

carrled sk by tha Clalwan®s conferred some banafit on

the Respondonks. Actgrding te them AF48),51% was

ttributable to Towlera part of the I‘!'Ip-lill.' Tiya

cemaining pngi l@q }ulrlhul::lhll o charterers and wAS

Lha resfonsabi lity of dloba Managemenkt or dlohe

Chartafing “#nd npot tha Respondanta,

1B an sppandags 1o this line of asrgumont wAm

that tha cClalmants requested o letber of sukhorlew

raduaklioy of the

E61,078,8%2, Thisi

from the Reapondents to negotinte &

Claimants® original lInvoica [or

Aeapondenta  duly turnishad  wuch = lattar by

puthorieing an employss of GOlohes Hansgemedt, Rsgned

B. A, Blasenar ["8lacapar™), io commit tha Respondenkts

Lt & wum mobt esccodlng USS250,000. The Clalmantm

accapked wltheut protest Lhe letter of suthacity pelar

ta kthe algnlng of tha “"Synopsls of kecoonts® on the
37ER A'u.gull: 15967, Thay wara, therafora, hound ta J1imit
itha Respondenta’ account to US53%0,000. fince tla

[I
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raspondante® liablilty was Qleited ko G84803,%1%8 and
tha aum of GS#I66,750 had elcosdy besn  pald  the
Reapondents ars liable to pay the balance of BY1INE,773
oily. (The amount of woney sctually recelved by tha
Claimants acocording bn them wen only E$366,606 and not

HE)G6E, 180] .,

19, fs a parting shat the Hespondents sald thag
the clalm should be sgainae Alabe MAnAGemART And or
] olm Eharl-rlng, The Hespondents, however, did nox
hido tha Ffant ihat bath Globa Hanagasant and Globa

Chartarding wara in liguidation. MHalthar tha Plalmants

ner  the Respondents wera  llkaly fo recelves anything

from tha sstabtes of thoas corporsations.

Findlings

aa, Tha following truths can be _ellclited withoun

any Alfficalty from thn documants St oral evidence.

F Hegotlation for thesrepalr of the “GLOdM
CHARGER' by the Claimasnts began on tha 29th May 1987
whien EAAT mnd Harine Corp., H,¥.; tha Clalmants®

mgents, ment a qQuotation for the rapalr of tha '"GLOAH

=10=

CHARGER' on bahalf of their pginclpals, Senbawang
Bhlpyard Led. The guotation uwasNcontalmed fn & celex
sddresdasd to Globe fankery Servlces, Inc, Tha
quotstion sads clese p&fRCd™a to “ownar® and mida eo
referanca ©Co ARy \GtpRe party by mama ar deaseciptlon.
& price indicaglonNg! 53437,642 was made svidently for
*d:ydn:king wril plpasrs® only, Tt 414 not includa the
price forNpamEScosting, whlch wad & Fusthur apouns of
!Fiilfiﬂ‘, Tha telez gompunlcatlon went an  ta
wlsbarake certaln speaified aceas of responsibilleien

af Scwnera”,

Fi Tha same talex comsunlcaglon contialnlng the

quotations further incleded the fol |awing leema

|smphaais supplied) ¢

NN To full gritblest 11 off carge tanks
based on total 1000 SQA and apply with 1 coats  of

gungry wupply phenolic palnt §0411,300,

11.08} Prida Eor tha supply of palnt based an

thia Fallawlng

st coak PHITY Frisac &t 125 HCOES DET - 1913

licpea.
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Clelmants wers walvihg thalr posssssory llen It was

Important thay preserved thelr right toa arrest Lhe

Venmal iIn cene of default, For this purpome It wam

oegential that thay contracted with the Dunecs and magla

them pereonslly lisble for the dischargs aof *he repalos

afd servicoms. This is what Lhey Adild by maklng ftha
ielerance Lo change of ounerahip ip  the defecogd
piayimnt  porovd alan,

7. The Claimants adduced wural evidence at the
hascing by Hr. Jerry Foh wbho wan in 1987 tha Business
Hanager of the Clislmants. Mo stated that Globe

Hansgement acted ae ownare® reprasentativos and ha Keow

that Clobe Hanagarant wae manager of itha Vesswsl. 1n
hle mind, the Clalmants wera contracting Wik tha

ownars of Lhe Vessanl and not Globe Manbgemedt. He

explalned thie posdtion by reolying oathe fnstalnant

bilm
grndlt e tha i:nl:l.l::.l which owasd

tarmd relecred to ahove, ile that

[urther “atstad

inkentlon was Lo glve

the vessel. The Vesael wan thw “Clalmanta' collatesal.

Oloba Hanagemént wam

-lfitr the Hanager. The witrdoss

had mo knowledge of its creditworthiness. I accept his

avidance without heaitatioan, He impragasd ma a@ A

kruthful and convineinyg witnces.

1507 ok
d3th August,

8. blat happened on ‘the 27eh  August,

pfrer Blwsener atrived e~ Rdngapora an

19677 He anld in shldeneds that ha carried wicth him &

latter of suthoriiy Iiwiting his mandate to commit the

Respondenta toona @0Fa than UE5I50,000, He scated thak

Gloha Hansqedpent phecived o tole= frem the Clalmante

anklng rhi pereon who cama to negotlate the flnal BLIA
to bedng e  lotter of autheriry from the Respondent
(reime s, Ho much letter [rom the Clalmants was prododed

byshim. 1f in fact the Cleimanta easked Ffor such a

lettar Lt must wnguestlonably mesan that the Claimants

lM"ll!i-llﬂ the Ownera l.e, thm REsspondents o= ho

contracting pacgty and not iilobe Hanagement.
Was identify by naes v
bBLLL.

9. Rlgsanar unabla Lo

otherwlae the person he set  aed pegotisted the

e sald he handed over the lecttar of suthoerity to the

persan with whom he tha bill. fa than

finellmnad

nagot | sted

the bill on the 27th August 1987 and 1#fE

Elngapora on the ssne day. He sald he was In & rush as

e lhad ta ]EIF] for Ewrops. Im hils negotistibne

Alamenar mapaged to persvode tha Clalmants Lo agres Gta
8 reduction of their origlnal bI1D from 891,076,891 ta

HERTE 000,

140d34H NOILVHLIgHdV
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. Thoe Claleants dended having senk &  talak

saking lor & latter of sutheeley frem the ownecs.

Thay almo denled that & lotter of suthorliy was In fact

recelved by any of the officers vho met Slsssper wvhan

e wos In Slngapore to nagntlate the {inal invalcs.

¥ The avidance beloce ma Ffalles Lo convince me

that the Claimants asked for ar wbra glven & lettar &f

aukhorty., Furihor, aeven If #uch & lekter was

produced ta the Clalesnls ey wore entlkled te rajent

of Ignoca tha ldmitatlon contAalned Im dt: I have mo

hasitatlon in sccepting ihole svidencs.

., It would be Inconcaivahle for Lhe Clalsanis Eo |

sccapt theé Veseol. offect the rcepaire and whoan e

works arm ahout to be completed snk for & letiey ol
autherity or accept soch a letter with a Ilpiﬁ-h; E.[r
g=—in

inconcelvable fer Slssener to cope quithes lette: of

the amoumt of the bill rendered.. Llimo
sutharity and Ignore it altogather @hdw) ha negot|sted
the peount whlch was closs té=é!iﬂ‘ tha 1imlt of him
Hanagemap.

fhoriky. 1 Glabs send the Respondents

wil® N agresmant thare wan 8 dichotomy bebween

ownern’ repaire and chartersrs’ repalrse Sissensr wbuld

have wcertainly meparated the accounts. e did not da

_ﬂqgirtgﬁ Eha ihatalmeEnt arrangemant AN "

' Why nueil The snewer musk_ be (hat aE that ktima
nelthar Clobe Hanogesent nor the l;ﬁggjdlntl had In Che
Forefront of thelr sloda bhe !ii‘h‘élﬂllltluﬁ af tha [wo

aceounte. Ak ihe begidbing “lteelf ithere was  dn

payment In

over a perlod of tug.ycars. @dloba Hansgemont and bhe

pgreement for doferrved clght instalmonts

Bespondants waned’ this because charter parkst wvas

Lurnaraund.

Thie

upndergoling bnd _tire®  and auwsitod =

inatfilment wac

amount wAnR ﬁui divided bhetdaen

they

Ench calculated at S5122,350.

charter&srd and ownars,

them assked [or a divialon, The Respondents

itaithier ) ol
wlngle

ATRbility and Ehat Jlabilikty rasted & tha Respondente.

15, In 190A Gloke Hanagemeant and Globa Chazbering

wera taken over by Btoamford Tankers Ino. whioh wam sst

up by the Ppaspondante. Aeamford Tankars Ins. satod

Whan O]cbs

with the authority of the ARespondents.

and @loha rhjrturing wera ouk of action

Hanagemank

Btamford Tankara Ino. assumad tha manktle an ths

managoras of the Hespondents. The sedand initaleant wam

actually paid by Acamford Tankeds Ina, Atamfard

Tankara Ino. ssked flor & wariabtion of tha dafecied

paymant arcangensnt,  In doling eo Stamford Tankers Jéc,

could nok hawva acted on fte ows babelf ss  lhe

140d34 NOILLVHLIgdV
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inutsiments wers npot  bhe parsonsl cespenEiblidcy o

Gtamford Tankcra Imne. EBtamford Tenkere Incg, did not

sk for Globe HMHenagomank or Globs Chacteedng wha hod

ceaned businees. Inevitably dtemferd Tadkers Ine.

aoted only for the Respondents, In so scting Btamfodd

Tankers Inc, dld clearly bind the Hespandenta, Thiw

wae the position LI11 the end of 1988.

14, Then towncds the end of 158 the Clalmanks

enrmanced procaedings in admiraley bafore tha Dlstelot

Court of Loolslana. The proceedings wera sgalnst tha
"GLOBE CHARNGER' whilch by than hed bean renamed by
delecing T"CLORE® lesving “CHARGER® am the nes nade;

The Respondents ralled on  tha astandard conditions of

tha Clalmanta &nd invoked the arbltracicon clause. Ik

must be noted that in tha originsl guotstdof\the

Clalmante bhad rafecred to thelr Biandarcd En”_“.iﬂll. of

Contract for Bhiprapair, The Respondents by Invoking

this arblerak Lom ol aums plainly W _llllrtlﬂﬂ' |

contract betwaen themsalves snd theeClulminks. If Ehay

wers mobk parklas ko the contged® with the Clalsdnts

they shuiild bava chollenged tHe arrest of ths Vesss) on
tha greund that thay were pot 1iabls to Ehe Clalmpred

and pot admit & copktract with them ahd osll fog

arblbratdon  pursvant to & peoylelon In sulbh & Sontinct

with the Clalmants.

15, shen In Hargh and aprdl IFb7 \Etamlord Tankeim

Ing., no doubt alter consuliablon Swith™ ths Respondanits

for the flrst Lime put fooward Lhe argument that the
Raspondenta’ pact of the raphiry cams wp Lo §§401,535
anly.

Tho Laws

e, Fhg law on the mattera In  lamow may ba
pumndidasl Ax Follows,

N - ke & gonoral rule any sAgresmant mado by sn

fgenkt ln the wame of lile principal with the authokpty

of his principal may ba anforced by of pagalnsk  Lha

prinedpal  whiers  Ehe contracbing parky at the tlme whuen

tho conbeec! wan pads was awaie of the pelpcipal's  spme
o eEletenco.
8. The authorlcy of the

egent ocan bha actual,

Implled wr appaveant,

19. Aisy Bimit on the suthority of the asgest will
only afioct the posivion of the Ehicd party whees the
latker has paklce (mActoual, implisd or copstructivel of

puch limitation.

1840d34 NOILVHLIGHY
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o, In Llim nhacncs eof notlca, bowevar; thi

princlpnl cannot emcapa 1.Iah-l|!.L]r for aots doana by tha

agent which fall within the aspparent scops of thig
authoriey.
i1, Tha polnt in succinctly stated by Halsbury ALR

kele 1973, Val. 1 At Feara 729 thuuw i

®aa Ew It waen the &Agant and him

primcipal. an agant*s authoriey may ba

I Ul ted Ey AgrEamERE or mpacial
thicd
aukhority whiéh tha sgent

vhich ha 1Im

insiructionns. hat, &8 regqards

pecacna, Lhe

hsa s chat reasonably

Lalleved to have, having rédgard to all

whiech im
Erom the

matura of his employment and dJutien.d

bl clrcumstancas and

reamoasals]y Lo lia gathered

43. on tha effect of limitatlen B\ sdthocity thi

law do summarisosd by ilalobury gth ed. 1973, vol.l ap

Para 01% Im tha fallowing torma G

®... no act done by the sgent in  axgass

of the conditlional or Jimived suthoriky

30 =
Is Ersntmad a#é the ack of t‘.;kj-plp.‘l
a8 regarda auch pecesons ag '.hn\r“ or ought
1177 have morkt | n-l -l.tlt.lll gMcaER of
authorlty, or havd “had notles of an
Ehem

irrequinrity placing upon begulcy

a8 ta whather {Iu'i pgenc'm autharlty was

baing  arterded. In tha osbasnce of
natica, \ Napfver. ne principal eannot
escapm, Manility for acts dana by the
Edmph, whien fall within the spparent
Bef e af thlm authaority. by any
partlgaler dnstruckions tn hiw mgenl
limiting his authoricy.®
i3, If the Respordents had fully appreclidisd and

applled thes asbovae priecipla tea the  problem  that

confrontad them Lhey may ot have pressnted tholr case

in the manner they did.

Conclupleansd

qd . e appropriate timn 1o daterml pm tha
rasponalbliity of the Rospondents was when Ehe cortraot
wis concluded and the Vesse]l entered Lha yard, That
was Un  July 1387 For wessnns alresdy staled the

140d34d NOILVHLIGHY

TVNOILVNYSLNI

United States
Page 15 of 22




W ‘TNAYM, “DNI ‘SNOLLYDMENd ATTWIW 1661 LHDIHASDD &

L*

= LB LS TI0N

EIDEYHD A DNYMYENES

=d = ~dd—
Clalmants’ Intentieon wam to contrect with tha entltlod to recover the outstandidg swoint and Intepask
Rospondants and no one elss, Glebs Hanagemant Ap froa the Hempondenln,

nogotlating the contract acted on bhehalf of tha

Raspondents thus they had actual auvthocity, The Vesse) 18, The resacna atat&d heTewin are not part of Lhe
haing wnder time charter waa atill in Ele posasnalon af hwiird made by me.

the Reapandenta. Ay allowing the Vespal 1o snker tha

yord Ffor repalrs they reprasented to the yard that the

veeral wan placed in thoe yard with thelr suthority, In Gabed this 16Lh day of July, 1990.
the clrcusstponess  the FAespondonis wera the sontractlng
party and aconedingly liable for the inll snount of  the J-"' ’
.M
sepalen, \{\V
45, The Claimanks had no netice [actual, Impliad C. FANNIR SELVAR

wr  gonatructive) wof any  Arrangement  batwasn <kl
Respondents and Globs Chastering or any limit [Wpoedd

en the anthwority of Globe Maonagement.

6. ke tha deferred paysent Lesrma were not sdhaced

ta and mm  there was & changs @©E wanagement of tha

140d34 NOILvHLIgdV
TVYNOILVYNYHILNI

Vasas]l tho vetslanding balanco AEORTE, 68611 ;394 bacana
payable in Full on the 27th Negast, 198E. Interaat wis
alao payable on that amount ac™§2§ p.s. L.a, AI201.006
per day from the 2Teh Buguet, 1980 till peaymant.
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Review of
Court
Decisions

The followeng too cases deal wrth isues
arising under the United Nobiors Con-
pesetion ow fhe Recogrtion and Enforce-
ment of Farergm Arbrbral Ausres.

INTERNATIONAL—U.N.
CONVENTION—SERVICE—WAIVER—IN REM
JURISDICTION—IN PERSONAM
JURISDICTION—FEDERAL RULES OF CIVIL
PROCEDURE—RESERVATION vs. RESTRICTION
OF DEFENSES

Because of & party’'s failure to show why improper service
necessitated a refusal to recognize and enforce an arbite
tiom award, the court granted the opposing party’s o
to confirm the arbitration award.
Sembawang filed an action -:I-Ea.lrl.il u'u:
Charger and her owner, Charger, Inc :
time len. Sembawang asserted m rem V
seized the vessel [t also claimed in pg
over the MV Charger and Charger.

attemmpted three weeks after the o Iwn.'l.ﬂl-ed.-!rl
peraomam service, however, w 5 cliam'.-d untd nine
months after Sembawang had complaint. The court
action was stayed pendin in Singapore, which

of Sembawang,. When Semha-

process, Charger claimed that service

use the date on which it was effecied
wiis 120-day time lmit reguired under nile 4)
Rulbes af Civil Procedure.

court quashed the service of process. finding that Semba-
wang faded to show good cause as o why service was not
made within the 120-day tme period. 1t also refused o
contirm the award and dismissed the acton without preju-
dice. Sembawani moved for reconsideration and claimed,
among other things. that Charger had waived its defenses
of insuificiency ol service of process and lack of ir persomem
junsdiction by nod figing them pror to arbitration.

The coaert reviewed 5 "Claim,” which it fled
as owmer of property that is the subject of an o7 rem action.
It concluded that Charger, by claimung a reservation of in
rem defenses rather than claiming an appearance restrcted
to an am remt &ction, had implied that its appearance was
general instead of resiricied 1o the defense of the m rem
claim. [n so dang, Charger waived its defenses o the »

72  ARBITRATION JOUENAL, SEFTEMBER 1991

- / 2
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personds action. Charger also waived any objection it had
to the sufficlency or propriety of service of process when it
failed fo Hmely contest the service of process. Conse-

coffirmation of the award was warranbed under

quently,
the Emum“m v. Charger, Mo, BS-5005
(E.D. La. Jan. 31, 1991).

INTERNATIONAL—P
INJUNCTION—U.N. C
NON CONVENIENS—

nd Meiji entered into & trademark lcensing
in which Borden licensed the use of its name
to Mein for use on products manufactured and
by Meiji in Japan. The agreement contained an arbitra-

n provision. After the agreement expired. Meiji contin-
wed to manufactuse and sell the products in the same pack-
aging but without any use of the Borden trademark or logo.
Contending that the packaging constituted an appropna-
ton, Borden commenced an acoon to compel arbitration,
alleging claims of breach of contract and wrongful destruc-
tion of goodwill. [t also apphed for prefiminary injunctive
refief. The court action was dismissed, however, on forum
non commemens grounds and Borden appealed.

The court disagreed with Meiji’'s argument that it
lacked jurisdiction to entertain an application for preliom-
nary injunctive relief in aid of arbitration, It determined
that it had jurisdiction under section 206 of the Federal
Arbitration Act. The court reasoned that entertaining such
an application was consistent with the court’s powers un-
der that section. which Borden invoked when it moved to
compel arbstration. 1§ also stated that “[ejnterzining an
application for such a remedy, moreover, is not precluded
by the Convention but rather is consistend with ils provi-
wionz and it apirit.”

As for the forum mon comternens 9sue, the oot consid-
ered whether the lower court carefully analyveed the public
and private interests enunciated in Gulf O Corp. v. Gilberd,
330 U.S, 501 (1947). Finding that the court's Gillbert analvsis
wis comprehensive. and that it considered additional fac-
tors such as the enforceability of relied and the prmacy of
Japan's interest in the litigaton, the court held that the
order to dismiss was justified. The court also affirmed the
lower court’s order on the ground that Medji made an ade-
guate showing that an alternative remedy was available to
Borden in the |apanese courts. In addition, the court re-
jected Borden's claim that Mew York's procedural rules
preciudied the district court from dismissing the action on
forum mam comperiens grounds, (b reasoned that an agree-
ment to be bound by arbitration which may or may not be
heeld in Mew York is not the same as an agreement to sub-
mit ko the junsdicHon of the Bew Yo courts,

Recognizing that Borde be unduly
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prejudiced if it were forced to wait vears or months for a
Japanese court 0 review its application for temporary re-
fief, the court modified the lower court's order o permii
Barden to reapply for a prebiminary injunction if a Japanese
court failed to rule within 6l davs of Borden's submission
of its application for temporary relief. Borden, Ine. v. Metji
Milk Products Co., Lid., 919 F_2d 822 (2d Cir. 1990).

These fuo cases inpolte issiies concerming
secttores 3 amd 11 of the Federal Arfetra-
Frier Act.

CONSTRUCTION—FEDERAL ARBITRATION
ACT—ENFORCEMENT OF ARBITRATION
AGREEMENT—JUDICIAL DISCRETION

An arbitration agreement that conditions arbitration on
court's granting of o stay of a court action is not an enforce-
abile agreement under section 3 of the Federal Arbitration
Act (FAAI,

Combustion Engineering and Miller Hydro Group
were partes (o a construction contract which did not cog®
takn an artcation provision. Several disputes arosegany
the matters were the subject of inbense litzation .
federal cowrts and Maine state cowrts. Kansallis @ -
Pankki [KOF), morgagor of the construction @

actively in the lidgation o p

which contained a provision s
conditional on the federal couw

The court disagreed
stay was required 3 of the FAA. It reasoned
that application ot presupposes the existence of
an  entorceable agreement, which was nof
present in tid arbitration was conditioned
wpan the the stay modon. Moreover, the
even if the FAA wuappl'i.ﬂhhj'nﬂlil

not [S4ue 4 stav because of the extensive
f had already occurred. Also at issue was
that the disputes be resolved in coart, as
by the lack of an arbitration agreement in the
u'gnll contract and KOP's refusal to join in the
n agreement. Accordinghy, the plrhﬂ point mo-
tion for a stay was denied. Combustion g Inc.
v. Miller Hydro Group, 760 F. Supp. 9 (D, Me. 1991},

COMMERCIAL—FEDERAL ARBITRATION
ACT—AWARD—DESCRIPTION OF
PARTY—ARBITRATOR
MISCONDUCT—UNSOLICITED
EVIDENCE—AUTHORITY OF COURT

TO MODIFY

Because the award at issue did not contain any description
of the persons imvolved, there was no error thal would
warran! {15 modification ander section 11 of the Federal
Arbitration Act (FAAL

BLO productions and Columbus Festival Ballet (C
lumbus) entered into a contract o present a ballet in ©
lumbus, Chhie. The contract contained an arbitration pro¢
sion. A dispute arose over an alleged breach of the partis
agreement and BLO sought relief against Columbees and

president, Syhaa Watsen., The arbitrator found Caolumb:
Hih-l:etn BLO in the full amount sg

5 lrhmharumﬂhnmqu

i X .;ndl.pulnzuhp It.l.r!;u.l!d.
st that Watson and other members

d e lable for any damages because the

to confirm the porton of the award imposin
on Columbus and to modifv or vacate the portso
award relating 1o the non-liablity of Waltson,

The court stated that it had the authorty to modifv o
arbitrator’s award under section 11 of the FAA when ther
is “an evident material mistake in the description of an
person, thing or property referred to in the award.” [t de
clined to exercise that suthonty in this case. The court de
termimed that the arbitrator could not have ermed in deserib
ing Columbus becawse the sward did not contain .
description of Columbus, As for ¢ that porten o
the award regarding the Hability of Watson, the cour
found no error that would warrant vacatur. Stnce Watsor
only execuied the agreement on behalf of Columbus as it
president. the court ruled that the arbitrator clearly com
strued the contract and acted within the scope of his au-
thority in rendering his award, The court also rejecied
BLO's claim that the arbitrator was guilty of misconduc
when he accepted unsolicited evidence from Watson after
the close of the heaning in regard to BLO's request o the
arbitrator bor a modification of his award. [ found that BLO
also tmproperly submitted evidence from Watson atter the
close of the hearing and that the arbitsator's order was
simply a reaffirmation of the earler award, nonwithstand-
ing the fact that both parties submiited wnsoliciied ev-
dence. Accordingly, BLO's motion o confirm in part was
gramted but its mation o vacate in part was denied. Ohio
Center for the Dance Columbus Festival Ballet v. BLO
Productions, Inc., 760 F. Supp. &77 5.0, Ohde 1991),

The jollvunrg three cases deal wrbh elags
arisivy krder the Age Discrimination in

Enplerigmentt Act and bhe Labor Mianage-
ment Helations Act,

COMMERCIAL—AGE DISCRIMINATION IN
EMPLOYMENT ACT—EMPLOYMENT
DISCRIMINATION—ENFORCEMENT OF
ARBITRATION ACREEMENT—ARBITRABILITY

The Court enforoed an arbitration agreement in a4 secari-
ties representative regipiyijiay Qyypdy rendering Age

sepremeer 190, AAERASIH&0uRNAL =
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LATE DELIVERY OF COMPLAINT LEAVES AWARD UHE‘UNH@

Q.

A Singapore shipyard's failure to serve a complaint to enforce m@: lien against
Charger, Inc. and its ship until nine months after the complaint was es not constitute
“excusable neglect.,” U.S. Judge Morey L. Sear has ruled. The j
bawang Shipyard Ltd.’s motion to confirm an arbitral award ipya id. v,

Also 5See October 1989, Page 10). i
Charger, Inc. claimed Sembawang’s serving o plaint was “improper™ because

it was past the 120-day deadline under Rule 4(j) ederal Rules of Civil Procedure.
Sembawang said it attlempied 1o rger with the complaint through Stamiord
Tankers, Inc. three wesks afier the action led. The shipyard sad the complaint was

mailed to an address Stamford no lon pied.

Stamford was established
Services, Inc. (Globe Manage
ing). Globe Management sc
ship was time chartered t

rger in 1988, The firm took over for Globe Tankers

Globe Transport and Trading Inc. (Globe Chamer-
agent for the M/V Charger and Globe Chartering. The
Chartering.

@ New Address Eluded Sembawang

[ Sembaw %lit did not locate Stamford's new address until nine months after the
complaint was . The complaint was mailed to Stamford's new address where it was
received og Aug, '16, 1989,

Sear said Sembawang had failed to “demonstrate good cause™ for not serving
ith the complaint within the four month period provided by Rule 4(j). He added
ipyard had not offered a reasonable answer for not complying with the rule.

Sembawang also asked the count to confirm an arbitral award that directed Charger
to pay Sembawang 5611,3%4 plus 12 percent interest from Aug. 27, 1987 to the date the
payment is made, according to an award issued on July 16, 1990. In addition Charger was
instructed to cover the arbitrator’s fee which totaled 512,500 (Text of Award in Section F).

An attorney representing Sembawang said a motion for reconsideration was filed with
the court in November. As of Jan. 30 there had been no ruling on the motion.

Judge Sear's order was issucd on Nov. 13, 1990

United States
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Sembawang had filed suit to enforce a maritime lien against C‘hz.rg;rud the ship on
Mfov. 11, 1988. The suit was for work Sembawang performed on the Mmr a repair
agreement with Globe Management.

Judge Sear had ruled on Aug. 16, 1989 that the 1958 Cogvenritn on the Recognition
and Enforcement of Foreign Arbitral Awards (New York Conyention) gave him jurisdiction
over the ien. The judge also staved the proceedings peﬁ?ﬁg arbitration of Sembawang's
claims in Singapore.

Charger Responsible_for, Répair Bill

G. Pannir Selvam concluded S:mh:lwangwdptm:r:d the repair agreement with Charger
and not Globe Management.

When the vessel was drydocked ™ the Sembawang yard it was found that the boat also
needed a tank-coating. Charger cpuiﬂgﬂ afford the tank-coating, therefore under the terms
of the charter party Globe Chagegin %hmrm: responsible for the work. Charger instructed
Gilobe Management to use nmnlm_; an US3250,000 to cover the operation. Selvam noted
the tank-coating was not paf of the original price of $497.642 Charger and Sembawang
agreed to for drydocking-al mp:u’&.

Citing a telex\frofi Sembawang's agent to Globe Management, which contained a
guotation for tﬂ;&yairs to the "u-'l.n"'ln" Gmrg:n Selvam noted that the wank-coating “made a
specific refergnes, (Pthe ‘owners.” No reference was made to Globe Management or Globe
Gim:rmg’(‘ mamc or description.”

The arbitrator added that the cost of the tank-coating was quoted at $431.200 in the
ﬂm‘%:::, thus Charger could not claim it was unaware of the price or that Globe Manage-
no authority to commit them.”" The price Charger was quoted by Sembawang
'%;u@lcd $928,842 which “was far in excess of US$250,000,” according to Selvam.
\

\s \ The arbitrator noted that Globe Management did not attempt “to clarify™ that the tank-
% coating work was 1o be billed to Globe Chartering’s account and not Charger's. “The
Respondents also failed to take any cormective action if they thought that the Claimanis were
in error. The Respondents were content to leave matters in the hands of Globe Management

and let the Claimants perform the agreed works,” Selvam said.

‘Letter of Authority’

Selvam also dismissed a claim by a witness that Sembawang requested the party
negotiating the final bill for Charger produce a letter of authority. The witness, who nego-
tiated the final bill with Sembawang, said he carried a lener of authority “limiting his
mandate o commut the Respondents to no more than US$250,000." He said Globe Manage-
ment had received a telex from Sembawang requesting that the party negotiating the bill bring
a letter of authority from Charger. United States
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Sembawang said it never sent a telex requesting such a letier from the owners.

effect the repairs and when the works are about to be compileted ask for of authority
or accept such a letter with a limit of half the amount of the bill re

Stamford took over Globe Management and Globe Charteps 9B8. Sclvam said
the company was acting “with the authority” of Charger. 5 id the second install-
ment of the repair bill. When Sembawang completed the r:;% iy agreed 1o allow Charger
\o pay the bill on a deferred pavment plan in eight installm ery three months beginning
on Nov. 17, 1987.

Change in Payment Pl wested

When Siamiford sent the second installmeniNit 10 have the agreed payment plan
chanped. The arbitrator said the request ¢ by Stamford on behalf of Charger.
Selvam noted Stamford was not acting on @ since Stamford was not personally respon-
sible for the repair bill. C)

Meanwhile, Sembawang f} wil against Charger to enforce a maritime lien in a
Louisiana federal court mn 1988 ger then invoked the arbitration clause contained in
Sembawang's Standard C f Contract for Shiprepair. “The Respondents by mvok-
ing the arbitration clausc_plaindy were asserting a contract berween themselves and the
Claimants.” the arbit luded. He added if Charger was not a pany 1o the contract
it should have challe e suit “on the ground that they were not liable to the Claimants
and not admit a with them and call for arbitration . . ." provided [or in the Sem-
bawang contract.

ﬁ rule any agreement made by an agent in the name of his principal with
his principal may be enforced by or against the principal where the contract-
af"the time when the contract was made was aware of the principal’s name or
Selvam sawd. He noted any limits on an agent's authority will only affect the
where the party has been notified of such a limitation. Without such notice the
pal “cannot escape liability for acts done by the agent which fall within the apparent
scope of this authority,” the arbitrator said.

Determination of Responsibility

Selvam concluded the “appropriate time” to determine Charger’s responsibility was
when the contract “was concluded™ and the ship “entered” the Sembawang yard. “That was
in July 1987," the arbitrator said. Selvam noted Sembawang's intention was “1o contract”
with Charger and “no one else.”

He continued: “Globe Management in negotiating the contract acted on behalf of the
Respondents thus they had actual authority. The Vessel being under time charer was sull
United States
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they represented to the vard that the Vessel was placed in the yard wi Jauthority. In
the circumstances the Respondents were the contracting party and ac
full amount of the repairs.”

i the possession of the Respondents. By allowing the Vessel o enter t W for repairs
y liable for the

Scmhaw:ng; was not notified of any “arrangement” tween Charger and Globe
Chartering or “any limit imposed” on the the authnnt:rrﬁT* be Management, Selvam
concluded.

Sembawang is represented by C. Gordon “ g‘. Jr. of Gelpi. Sullivan, Carroll &
Laborde in New Orleans and Peter Skoufalos apd anna of Chalos, English & Brown
in Mew York Citv. Counsel for Charger is I‘M'LL Schupp, Ir. of Terriberry, Cammoll &
Yancey also of New Orleans.

ILA COMMITTEE SEEKS CONTRIBUTIONS TO STUDY

The mutnal Law Association’s (ILA) Committce on International Commercial
Arbitration &€ siviting all interested parties w0 contribute relevant commentaries, pleadings,
wards \Ci decisions to s studv on the use of transnational rules in international
arbitragions,

\ The committee is researching where arbitrators may have used transnational rules in
rence o any single national sysiem, the commitiee chaimman told The Report. Profes-
Emmanuel Gaillard explained the study will target the rules of inerpretation of contracts,
\\\;mnppei. duty 0 cooperale in long term contracts, excuses for nonperformance, damages and
the awarding of interest. In addition, the study will review issues relating to the enforces-

bility of awards that are based on transnational rules, Gaillard said.

\

During the ILA's conference, which was held in Brisbane last August, the committee
met for the first ime and began discussing the project. A resolution inviting the committes
to pursue the study was adopted during the conference (See July 1990, Page 22).

Two Part Study

The study has been split into two pans, Part one will address the enforceability of
awards based on transnational rules and part two of the study focuses on specific transnational

rules,
United States
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