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• SEM IIA \\'ANG v. CIIAIlGEIl • '" f n I" .... l A," , n Ul' l 

, . 
HI HlJTE ENTRY 
SEAR, .J. 
JANUARV 31, 1991 

WilTED STATES DISTRICT COU RT 

1 11 

~ 
J ?, rll '91 

10, 

J .' " 
EA S TERN DJSTRIC1' OF' l.oUI S I",'" 

SEHB.AWANG SflIPYARO, LTD. 

VERSUS 

" I V CHARCER (FORHERLY KN OWN AS 
GLOBE CHARGER,. IIER [tiC I NES, 
Bo tLERS, ETC •• AND CHARGER, IN C. 

C IVIL ACT I ON 

fl O. 88 -500 S 

S ECT l otf "C" 

f1.t.H..QBAjf.Q!.!H AUP Q8LlE.H 

Ba c kgro ynd 

The Nov ember- I), 1990 .fnute entry se ts out. the r e lC vdll t 

bac kgro und to th i s ~I! end In-R.t: Ui2.D I!!I a c t.l o n . The tl O VClIll..oC I I J 

Order gra n ted the . o tion of defendant CharQer, Ilic. ( " Ch ,1I lJt." ") I tl 

11ft stay lind qUAsh s e rvi ce o t procelis. V i a Il lll t I !.. ' : l1Ib " "",11111 

S hipyard , Ltd , (" S elilbawanq " ) had tiled 1'1 _ o l lo ll t o C0 1I 1 11 1II t ill' 

S ingapore arbitration aIJard. Il o l.le ver, J rull!d th a t St!III IM\J tl lI 'l 1I,Id 

no t served c harqer within the l20 - da y t i.(! li mi t sl! l I llI l ll III 

fed . R.civ . p. 41 j ) , and had n o t showl1 q ood l:dUSC 0 1 c.:x c w"IIlI I· 

neglec t t o r this taj lure . The a t.: t ion "' ,,Hi d l~IQ I ~.M.· ' 1 'oI llhv u l 

prejudice. 

On November 20, 1990, Sembawang f lied a mu t 10 ' 1 t u f t! l..: u ll ~ ld t! r 

the November 1) Order. The 1D0 ti o n s e t s t Of til a varlt: l j' 0 1 

a t'quments, inc ludinq that Charger's app c ardlle e a t. O\JII CI o f the 

vessel, dated No ve-.ber 14, 1988, purliluant t o SU ~I I , l elllen t d l k lli c 1 0 1 

Certai n AdJlit'alty and Harltl.e Clal.s E(8), d i d lI o t I'l.W l r l c t I t ~ 

appearanc e to the ~ a c tion, and that. Ch a rg e r 

defenses of insufticienc y or lIervl c e o f process and 

JAN. I 11181 DAle Of £HIRr __ 

• 

wd i vlld il s 

l aC k p C j ll 
_ rr:E- ---

~
' I C~:3-hr>-

- . '!:.(-~-h~­
_ ) !' :J~!. ~ 

IU ' rrl'-::-~ 
.JM,~~rj ~I t lO 5"i! 

IU:...Ui..2DAl1 jurisdiction by not. r.1&ln9 th •• by .otlon prior to 

arLdtrati o n . Charger r esp o nd s. t.hat its clal. of ownership 

successfully rc s t.ri c ted Its appearanc e t o the .i...D-..t.u a c ti o n only , 

and that Its defens es In the a c ti o n ~1:.fl2nA1I need no t have been 

rai s ed pri o r t o q o ing t o arbitrati o n. 

ArJ.a.lY~ 

Supple _e ntal Ru l e C ( 6 ) pro vides f o r the filing of a c lat. by 

the o wner o f pro p e r ty tha t Is the s u bjec t o f an a c ti o n lD-.r.U . 

SlI p p iclle ll tal Hule E ( 8) s lates: 

REST RI CT ED APPE"RAtiCE. "n a pp e aranc e to defe nd against an 
a ~ ~ lralty a nd mariti me c laim with respec t t o whi c h there has 
i ssued process In rell , or proce s s of alta c h.ent and 
qarni s hl:le n t wh c the r p u rsuant t o the se S upple. e nta l Rules or t o 
Ru l e 4 (e ) , ma y b e e xpres s ly r es tri c t e d to the defense of suc h 
c l aim , a nd in tha t eve n t s ha ll n o t con s t i tute an appearanc e 
f o r the pur poscs o f a ny o ther c laiDl \Jlth respec t t o whi c h suc h 
proce ss i s no t a vailable o r ha s no t IJ e en 6erved , 

ChanJe l t iled" "C l a l l:l" o n lI ovel'lloe r 14. 19 BB , tha t read s a s 

f u ll o \J 5 ; 

/l OW CO" t.~ Cha r qe r . IIIC . , ap pearing spec ially herein 
t h l'ouqh i ts unde l' s lllned at to r ne ys , duly autho rized , and ahow s 
th i'l t It 1 5 til e lio l e o\J n e r o f HIV CHARriE R, proce e d e d against In 
lid s a c ll on , a nd i s entitled t o r es tituti o n o f salllo and the 
ri rJh t l (~ II l.! l c llrl t h is a c ll o Jl , 

Th is dp j>(' d r a lll ;e Is r'cst ri cted t o the d e f e nse o f the 
c idilll 5 se t t Ol t h 111 the p e ndi ng cOllrla ! nt o nly, and is Dlada 
vlth (n i l f es f'rvali o n o f all o biec tl o n s and defe n s e s which may 
be a va llalJ l c to tIlt.! vess el, 1l0 lle 0 1 whi c h shall tie deemed to 
ha ve bcen W, I I ved. 

In t h e l i l lot IMri'l lJ ri'lph , Chal qe r see k s t o e s tablish its right 

to de f e nJ the a ' ~ l i " I1 , an ,1 i n lhe s e t.:o nd , what its a p pearanc e lDean s. 

Chdl'q e r' & r;tdt clllent lI hlt It I s -appearing 6pec ially here ln. -

wilhou t 1lI0 rf' . duc!> lIu t Gd llsty Rule E(8) ' s r e quire me nt that an 

appc /lran c e l o d l' t end ay ;al n& t an admiralty a c ti o n j ILu.I, and not 
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_q_tnat other cla1 .. , -ba aKpc ••• ly restricted to the defen •• of 

auch (~l cIal • . - Thi. 1. not a .atter a.rely of seaantics; 

Charger'. atat •• ant that it 1. -appe.rlng spec ially herein* has no 

obvious ••• oioq, avan ",hen viewad a9ainat the p06s1bility that 

Suppl ••• ntal Rula E(I, ottera of •• king a r •• trlcted appea rance . 

Thi. rul1nq do •• not place tor. over .ub.tance, because under 

Suppl ••• ntal Rul. E(I) aub.tance 1_ required to be reflec ted 1n 

tora -- the expr ••• r •• trictlon or an appearanc e to the defense of 

an ~ cl.l. only. 

In the •• cond paragraph, Charger r •• trict. it. appearanc e "to 

the daten •• of the e1al •••• t forth 1n the pending coaplaint only." 

The pandlO1j1 co.plaint w •• rUed against both the ve8sel H/ V CIlA.RGER 

J..n-XU and Charger in persona.. Once again, the Chi, talle to 

latilfy the require.ent of Rule E(8) that a restricted appearanc e 

-be expre •• 1y re.trict.d to the det.ne. of .uch (~) c1a1 •. " 

Charger', Clai •• 1'0 atate. that ita app.aranc. i. ·.ade with 

full re,ervation of .11 obj.ction. and defense. which .ay be 

avallabl. to the v •••• 1.· A r •• ervatlon at .1..rLIu defenges is 

di.tinct trow an app.aranc. r •• tricted to an in.Jn actIon . A 

r ••• rv_tion rath.r than re.triction of de tense. may i.p1y that the 

appearance 1, g.oera1, aod other dateo,.. ar. not reserved. 

Charg.r', Clai. v.ived it, d.t.o ••• to the in per.on,. action. 

A1t.rnotiv.1y, O\org.r waived it. obj.ction. to the 

.utticieocy or propriety ot •• rvic. of proc... . Charger '. Anewer 

tll.cl May 5, 1919 nhad daten ••• including lack of pereonal 

juriadiction and inautticieocy and -i,propriety· of proc ea. and 

l 

• 

-

•• rvice ot proo.... On Jun. 29, 1919, Charger ti1.d a lOtion to 

di •• 1 •• tor lac k of ~ juri.diction. In that lOtion Charg.r 

asserted conc lulor ily that in por.gna. ..rvlce had not be.n 

perfected, but dId not ••• k to dh.i •• the in p.r,ona. action . 

Seab,wang perfected servIce on Augult 16 , 1919. In.y .Inute entry 

ot August al, 1989, I recoqnhed both .1n..........t. and in per'pna. 

jurI.dlction over charg.r, and ord.red the entire dispute .ent to 

arbitration. An arbitrator "' •• not •• lected untU October 19, 

19B9, and the arbItration co ... nced .o.eti •• bet"'een th.n and July 

16, )990. Although the tederal action va •• tayed, Charg.r v •• fr •• 

after .y ruling o f August 22, 19.9, a. it had b •• n betore, to rai •• 

an objection to the propriety and SUfficiency of .ervic. ot 

procea.. Instead, Charger .ub.itted to and participated fully in 

arbitration that h,d baen ordered to re.olv. the 1n-...xu and .1n 

perloool cIa 1... Only whan arbitration "'a. co.plet. did Cha~.r 

aak. a .otion to quash service of proce •• and cont •• t In perlgna. 

jurisdIc tion. By it. a c tion5, however, Charger "'alved this 

defense, and c an not no", use it to avoid the arbi tral a"'ard. 

In Vozeh y Good SaMoritan Hospital, 14 F.R.D. 141 (S.D.N.Y. 

1919), the aovant had interposed tha defen.e of i.propri.ty of 

.ervice of proc e.s in h i . an.",.r, but fail.d to offer ~root of such 

until naarly tva y.ar. 1at.r. Accord ing to the court, -Thh 

unwarranted d.1ay produce. an unfair hard.hip on plaintift. 

The .ovant i. clearly guilty ot lache. and to a degr •• wortby ot 

condeanation.- 1JL. at 144 . Charg.r had a.ple opportunity to 

obj.ct to •• rvic. ot proce •• both b.for. and atter thl. court found 
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in parlon,. jurhcS!ctioo 00 Aug-ult ll, 1"'. Perlonal j,urhdi c tl o n 

and •• rvie. of proc ••• illu" .houid properly hive b •• n, end we re, 

r •• olved prior to •• nding the d i eput. to Arbit rati on for A dec i&lon 

00 the •• rit • . Charg.r tail.d ti •• ly to contest 'ervlce o f 

proc •••• in.tead w.iting until .tt.r .rbitr.tion 1n whic h 1t f u lly 

p.rticip.t.d . Th.r.for., Charg.r v.iv.d a d.t.n •• that in personal 

•• rvlc. of proc ••• WI. oot ti •• ly p.rfect.d . .,I)aproper serv ice 

or lack ot perianal jurhdie tion can b. vAiv.d if not t hely 

•••• rt.d.· Broodellt MYlie . Inc y. M. t.S r;nttrpdlics, 811 F .2d 

178, 21l (5th Cir. 1917). 

The Convention on the Recoqnition and Enforc •• ant of Fo reiqn 

Arbitral Avarda , recognir.ed a nd enforc.d unde r 9 U.S .C . i 201, 

providea: 

AWlrd of arbitratora, oODtir.atioDI juriadiotion, proo.eding 
Within thr •• y.ar •• ft.r .n arbitral avard fal11ng unde r the 
Conv.ntion i •• ade. any party to the a rbitra t i on .ay apply t o 
any court h avinq juri.diction under thi, c hapter f or on order 
confining the award a. again.t any other party to the 
arbitration. Th. court .hall confie. the award unless i t 
find. one at tha ground. for refusal or d eferral o f 
recognition or .ntorc •• ent of the award .pac ified io the sai d 
Convention. 

9 U.S.C. 207 . Art icl. V.I . of the Convent i on prov1des . 

·Recognition and entorce .ent of the award .ay be refused, at the 

r.qu •• t at the p.rty 8g8in.t who. it i. inVOked, onl y if that party 

turni.ha. to the co.pet.nt authority where the recogn iti on and 

entorc •• ent i •• ought , proof that . and lht. a variety o f 

b •••• tor non-.ntorce •• nt . t U. S . C. 201. Charqar presents n o 

other arquaent tor refu.al or deferral of the arbitral award . 

AccorcUrl9 l y, 

• 

• 

• 
Tha .otlona of Sea.ba",an9 to reconeider and to contin the 

S inqapor e a rbitral award ara GRANTED . 

~;~ 
UNITED STATES DISTRICT JUDGE 

• 
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• • SEM.,AWANG v. CHARGER 

HINUT!: ENTRY 
SEAR, J. 
NOVEHBER g, 1990 

:.1. S . u 

.STERN DIS TRu .. . OF lOU!::: 

~[NOVIJI99l: 
UNITED STATES DISTRICT COURT LORETTA G WHYT 

EASTERJI OISTRlcr or LOUISIANA 

SEHBAWo\JlG SHIPVARD. LTD . • 

VERSUS • 

H/V CHARGER (!or..rly known.. • 
GLOBE CHARGER), her engln •• , 
boiler., etc., and CHARGER, INC. 

HEHORAHOUH AND ORpER 

Ba ckg round 

CIVIL ACTI ON 

NO . 18-5005 

SEerIOK "C'" 

Plaintitt s.Iib ..... ng Shipyard, Ltd. ( "PhintiU") tU_d • 

complaint 1n thi. Court on Hov.abar 11, 1988 .~aJn.t H/V Charger 

and Charger, Inc . ("oa'endanta " ). Thl. action va. Inatltuted to 

entorce a .ariti.e lien, that Plaintiff all.g.d had ari •• n of tar 

it pertoraed work on Oef~nd.nt.' .hip , the "IV Charger, pursuant 

to a contract. PI.intiff •••• rt.d ~ juriadiction and seized 

the .hip in Hew Orlean.. O.fendanta app.ared .pacially to deny 

the clai. of 1D-xAA juri.diction, hov.ver, on Augu.t 16, 1989 

recognized ~ juriadiction over the v •••• l. Plaintiff's 

complaint also all.ged in perlgn,. juri.diction over the 

Oetendants. Service of proc ••• wa. atteapted on Defendants 

through Stamford T.nker., Inc. ("Sta.ford"), thr.e w.eka atter 

the co.plaint we. tll.d. How.ver, when .ervice wae atte.pted , 

PI.intiff was inforaed that St •• ford no longer occupied that 

• ddr.... In persgnaa •• rvlca was not aff.ctad on Detendant. 

atter the 

Sub.aquently , on Auquat 22, 1989, I granted •• tay in the 

proc •• dings pending arbitration of pl.intiff'. cl.i.s in 

Singapore, as ca lled tor in the contract between Plaintitf and 

Detandanta. I retainad juri.diction over the action to .nt.r a 

decree upon the arbitrati on award, pursuant to the United Hationa 

Conv.ntion on tha Reco9nition and Enforc •• ant of roreign Arbitral 

Awarda, recognized at 9 U.S.C. I 201. Arbitration proceeded in 

Singapore and an award wa. a ad. in favor of Plaintiff. 

Tha parties ara now back hare. Detendanta have til ed 

.otions to lift atay and to qua.h s.rvice of proc.... They 

all.ge that tha e.rvic. or proce •• afte.cted on Auguat 16 , 1919 

was improper because the date waa beyond the 120-day tim. limit 

set out in rod. R. civ. P. Rule 4(j). Oet.ndants .1.0 allege 

that .ervice wae improper becaUse Sta.ford la not. recognized 

agent for service or proce.8 unde r Rule 4(d) (ll. Plaintitt on 

the other hand cI a i., that Sta.ford i •• proper agent and that it 

did not prope rly .erve Detendant. within the 120-day time li.it 

because Stamford had tailed to leave a forwarding address. 

Finally , Plaintiff ha. tiled a aotion to confirm the singapore 

arbitration award. 

Analysis 

Jurisdiction wae ret.ined pursuant to 9 U.S . C. I 201, 

panding arbitration in sIngapore. That arbitration i. complete . 

Accordingly , the .tay i. lifted in order to reaolve the 
through st •• tord until Auguat 16, 1919, nina .onth. 

co.plaint had baen tiled. 

HOV 13 mil 

::;.~ _ _ ~._ ._ outotandlng I .. u ... 

..z:. ' ..... . ~ •. - . Rule .(j) .tat •• ; 0;'::' --:..: 8ua.OD.' Tl •• U_lt tor 
_ , I ': , . ... :~\ - 8u .. ona and complalnt 1. 

.ervioe. If .ervice of the 
not .ada upon a defendant 

CUCt:rfaU'i" h'- -----,17-. ~-
-DA;E cr EI:1RY Q • 
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• 
within 120 day. after th_ tl11n9 of the coaplaint and 
the party on whoa. bahalt auch .arvice va. required 
cannot ahow good cau •• why auch •• rvice v •• not aade 
within that pariod, the action ahall b. di •• l •• ed •• 
to that d.fendant without prejudice upon the court'. 
own initiative with notic. to auch party or upon motion. 
Th18 aubdivi.ion ahall not apply to .arvice in a 
foraign country pursuant to aubdiviaion (1) of this rul •. 

Accordi ng to Plaintiff, .arvic. v •• firat att •• pted by •• 11 

three w •• k. attar the coaplaint v •• til_d. Howaver, .arvice va. 

.ent to an addr ••• with which St •• ford no longer had any 

connection. Plaintiff •••• rt. that it did not diacover 

St •• ford's new addr ••• until appro.i •• taly nina aontha eft. r the 

coaplaint had be.n fl1.d. Ther.after, Plaintiff .ailed .ervice 

to St •• f ord '. new .ddre •• , where it we. received on Auqu.t 16, 

1989 . 

Accord ing to Rul •• (j), Plaintiff .uat .hov good caua. why 

•• rvlce v • • not .ade vltnln the 130-d.y ti •• period . The rifth 

Circuit, In Wi nt.r. y . telldyn' "Ayibl. ocr,bAr •. Ing . , 116 r.ad 

1)04 (1985), a.t out the .tand.rd for det.raining ·,ood c au,e" 

under Rule .(j). ·wlthout att.apting a ri9id or .11-

.nco.pa •• ing definition of 'good elu •• ,' it would Ippear to 

require at l.a.t a •• uch .a would b. required to ahov excu.abl. 

n.gllct and aoa. ahoving of 'good taith on the part of the 

party •• eking an .nlarge.,nt and aD •• r,a,onabl, ba.i, for 

nonco.pllanc. within the ti.e .paciCied l i. norailly requir.d," 

Winter" 116 p . ad at 1)06, quoting 10 Wright' Hill,r, Pld.ral 

Prac tic. and Procldur. I 1165 (1"3). Plaintiff h •• not .hown 

good cau.e why .ervice wa. not .ade within the 130 dlY ti •• 

~ I period. Plaintiff ha. failed to oftlr any I.pllnation why tak ing 
o 

~ m 
D • 

• 
nIne aonth, to dilcover st •• fordla nev .ddr ••• conltitute. 

·,.cuaable neglect.- The burden i, on Platntiff to d •• onatrate 

good cauee, and there h •• been no .hoving of a -re.,onable b.,i, 

for noncoDplianc.- vith Rule 4(j) . Servic. va, i.proper under 

Rule 4(j), and De fendant.' .otion to qu •• h ,ervicI of proce.e i. 

GRANTED. Accordingly, 

Pursuant to Rule 4(j) , thl, ac tion i. di •• i •• ed without 

prljudicl. 

~REt:~ 
UNITED STATES DISTRICT JUDGE 

• 
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III 'I'IIB HATT&R Or AN IUIOITIUI'rIOH . ~ , . 

~ .. 
Dot.woen 

8EHB~HANG SHIPYA~D LTD . 

., ClailNlllt. 

And 

ClIlIlIGEn IlIe. 

.. Respondent. 

('IIlAI. AHA~Q or ARBI'rIUlTOI\ 

AWARD of G. PANHIR 8ELVAM oC Drew. Hap!et, 24 

Raftl •• PloeA, .21 - 01 Clifford Centre, stnqopore 0104, 

the ~rbltrator to whom thore ~a8 referred for decl.ton, 

in pureuance of Clau •• 10 of the 'tand.cd Condition. of 

Contract betw •• n GEM8AWANG SIIIPrARD LTD. and CHIUIGtR 

]NC. , • dispute het", •• " SE.HBM;'AHO SHIPYARD LTD. (-the 

ChJ.nant.- ) and CIIARGZR INC. ,-the ~ •• pond.nt.·' 

arl.tng under a ehlprepDir .gree~ent cnteled into in or 

.bout the rno~th of July, of ~h. year 19B1 

Having heard oral evidenoe and. con.id.~ed the 

contention., documentary evidencI and Ir9umenta o~ the 

Claimant. an4 the R •• pondente reaplctlvaly, 6~d of 

Coune.t on .thf'lir behDlf, fh6t' were iUbmitte4 Dnd 

addressed to me at the hearing befo'ro me 1 "HMo r,NQ 

ADJUDGE I 

1. 

2. 

J. 

• - 2-

ThCLt t.he Re"pOll llentA do pay to thR 

Claimants tile ~um of Sf611,l94 . 0U ~.ln9 

lhe outstanding balance oC the r4p.i[' 

price wi th . _gr •• d inter •• t th.r.on At 

12' per .nnum lor 8$201.006 par doyt far 

the period from 21,1\ Auqtl8~, 1981 till 

dato of payment. 

Tha t the Respondents do pay my c •• , Dnd 

.::ha1'gee In the sum ot 8$l2,500 provided 

that if tho Claimanta Bhalt .1n the tirllt 

inotance have paid the co.ts oe thl. 

I\waLd they ahall b. ~ntitllid ta 

l mmedhtf!l reimb\Jr'~mc.nt from the 

nCrJP(l nd ~ nt.tI 01 the ou .. 00 paid. 

That the Re:ovondent.s dO pay tq the 

Claimante their coat. of tht. rat.rane . 

to b. taxed unle.. .gr~e4 an4 do b.ar 

thair own cost. of thi. reference. 

IJllted ttll. 16th tlay or July. 1"0. 

!iJ . ->,fL--'. 
.. \If~~ 
D. PANNIR •• LVAH 

7'c, /, -'1-
l· S'.)/ "'1-~ 
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IN TilE tIATl'BR OF 1<11 I\,~BJTRJ\TION 

Be-twAS" 

SF:UlP\HAUIl 8I1JP'iAf\D LTD. 

•• Cola imants 

And 

CIJI\HGt:R INC. 

•• ncsponclr.ntl 

OfF 1' 11& n ECOn n REI\~ONS f OR AWARD 

Pl'TF:I! J ~T!~ ~ ! !~!.ll.Q... In~_ .g.:.-1·"~tl J~ _~g.yAtI 

1 nl Lc..(1uct I 0 111 

J. SemLawttng flh ipyord Ltd (t.he Cla i mant., .r. a 

c~mpany incor po rated In Singapore and at the ~t~rJ_l 

tI me were ellirr e pai rer s . They c~rry on businee. bt 

t h e tr repair y~rd in AJn9apore. 

~ . In 1981 the Clal~ant. accepted tbe chemlQftl 

cer:riar 'GI.082 CIlARCER' ( t he Veea.l) at th.ir yar4 .nd 

eCrected re pa irs ttnc1 rendered se r vico. to her. The 

• 
- 2" 

reLJlIicl ond A~rVlcea In the matn con.teted o f 

drydackinq, hull c l ~ftnin9 and pa Jntin9, tAnk - c o lttP9 

nn~ relft t ed e ~ rvl c~ A. The rcpntr wo r k o n the vr.~8.1 

conuoenced on the lrd Au g llAt, 1981 I'nd ended on the l'7~h 

I\uquat , 1901 . In r C9poc t o f the repair. and aerV i Ct5 

the Claimants c har ged & t ota l agreed 811m of 9$918,OQO 

arid received puyment I n the 8u m o f S$]66,60ti 1eav in9 a 

h,d;ancQ of 8$611, '~4 . 

) . Hhe n the rep.lt ' - (10 w~r e comp l eted the Claima nbg 

cou l d not cKorcise th e ir common law POSftH6Bor y lien on 

the Veulel bcc811e8 they had agree d to de:fcrrad ptl)'mcn't. 

of the charQes in p.lg ht (8) equal three III month l v 

instalments convnenc lny 2 7 t h No ve mber, 1981. 

ot detention W8ft thu!-t I lnplietlly waivod. 

The rl9h~ 

4. 'the otnount of 6$)66.606 rp.r.elved by th, 

Claimant. represcnt@d the firat thrp.ft (l) ln5t.lment~, 

To enforce payment o t the ou t_standing l.Ialanc a .COOUI'\ 

the Cllllima n te a rl:"E'A\.el1 tI,. ",elisel in admiralty 111 

Lout.lana, U . 8 . ~ . The r eqistered owner. of the Veao~l 

at th. time the repaJr~ WAre erf.c~d (Checqer Jnc) 

chall.nqed tho arrest . The proceedings in which t hu 

Va ••• l wal arreated hove bee n placed in abayanoQ 

poncHn, the r(uult o f the arbitratio n he t ore me . 
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The Clnimante' enne!. 

s . The Claimants 5Qck an award Agalnot U",. 

regifttered ownerR of tho V~lIa.l who OCq lhe 

R&8pOndenta. Their caS8 is that they enterod Jnto \h. 

r.ontr8ct with the nC!ipondent. throuqh the agoney nf 

Hldland Marille Corporation representing the Claimant. 

(Claimants' 89snt5) an~ Globe Tanker. Be[vl~eft . Inc. 

(Globa Mana9~ment) who WQre the Respondents' agenta. 

6. The nequtJ"t. ton tor tho repair a9reemenl. J. 

well documented In the t orm of tele~eB. These the 

Clftimant. say amply ealelllJ.hed that they contract~4 

~jth the Reepond el\t Registered Owner. and no ~ne elaa. 

1. Th. ClaImant. furthor called wl~ne.ae. ",ho 

atnted that the" Claimants Int'lnded to contract oolt!~Y 

with the Respondent neqi.tered ~ner~. 

" . Whell t.he Claimants cuncluded t.he contraot: fot 

t.h. cepairs they wer. cKpociencing bad ti~8'. l~ wa~ 

an owner's ~rket. The Respondents kare in a 8trO"qe~ 

position vio-a - via tho Claimants. trhe ROllpqndent ..... 8'., 
~18o Hllffartng tr(Jrn ft ba d freight ~~rket. In tUdee 

o lrc um9ta nc~ A ~urJnq JnJtiel nogol iation. tHo claimantl 

• 
-.-

woro aDked for d o fe~rad payment ter~. of the repa1r 

bill. Tho Claimante agroed without: Dny hasitation. 

The Clalmante' terms f o r tho deterred payment were a. 

follows (er.lphanln !\upplJ<>d) 

"WQ would rQqui re full p.yment Lo be 

made wJl'ltn twpnty- f our mont'ls trom 

dote of cowp l e ti o n of r~pair~ tn oight 

equa l t.hr~n 1:l(..In l.hly in:;talmont:,.. 

U OWQVR L' • t!,~t on default of pay~en t of 

snv of t.ho i Il n t:i\ lrnc- nt.9, tha who 1 e of 

lht: t' 1II0tlllt thlln out~tQnd in9 ahalt 

become duc "lid pil \'ilbla for thwith. !! 

~~!~_.!h2!'_!~ _ he .~ld 0 1' lo&t or ill 

mltl"!~g £IJ!~~ ~ __ _ ~~~!!!! ~ erre4 __ lO lInother 

~pp.ny' within the above period , the 

pnyment term:s c;het 11 bo withdrawn and 

cancelled .nd tho whole amount then 

out.t:JInding .. hall hocorna dOG and 

payahle fort:Ilw lth. With ou t prejudioe 

to the ~bov e interest wtl l uo charged 

on latA paYllie nt at an illtorcst rote ot 

ana p e r cent p (::: £ month _" 
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9, The Clairn"ntH t\sld that their intention to 

lmpoe a the obliqntlon ot pa ym. llt on tl,. Ile.pondent. ~. 

borne out by ,the re te re nce! to M!t the VeslS!'l Ihould 9! 

~.. Dnd "!_[ __ ,_, J . itD 1'!\!1J !9~nL-!ran5tf!rred "g 

~pg~bQ~~Q~~llY·· 

10 . 1'he ct a I mnntJi stnted r.llat the toulLh 

in"tal ment [ell due o n 21lh " ugust 1988. It wail 110\ 

p.t~ . Acr.nrrtingly they invoked the provieion £0(' 

i mrnp.rliat o pBymont o f t h e unpnld port ion of the repalr 

h 111 and tllf! int (.!Tf'!et prov isio n of l' (ono pero.nt.~ 

p~r nlonth. The ~ "" ld {rt l. ftre. t. at 8 dilfJy rate or 

Sf201.006 may be r nprllse llted ae f o llowa I 

t$6l1,lH x L x 12 I dlyl~ed ~y 365 - $201.006 

100 

The Hegponden3.1 CG~ 

1\ . The Rcapondent. ; Charg.r lno •• the Re91.t.r8~ 

Owner. of the IGLOBR CHARGER I by tHeir ol"i91nat poi(ltl. 

of Defence in effect accepted the Cl.1~lntal po.l~lq~ 

th .. t there waa a contract between the claimAnt, 

the Regtatared Owners. The qua~elticatlDn of 

and 
I 

~h 

ot.1m wu. denied with the uiual demand for .tr1et 

proof of the claim . No pOAitlve ca._ w68 Adv.nc.~. 

• 
- 6-

u. lit the hellor in q of th" arbitratlon the 

R&9pOllden ta amP.nd et1 th~1r Po in t s of Defe nce and put. 

forward two al tern4tive CAses. They called two 

wltnesaea to e~pnnd on the defancts . 

il . Th. t'ir!lt l'Ilt:crn l'llr:lve waa that the. ' Or.oOE 

CII"RG£R I w •• owne d by Chacger Ino . , ft Liberian 

corpora ti on. She UtlS tJml') chart~r8d to Globe 

Tranaport ~nd TrhJlng Ino. (Ul oba Charte ring) . The 

RHapondents for re~sons c onnp.c tcd with the mortga98 ot 

the Ve",el appoint ed Globe ~lanaQement aB manager and 

gen~ral Agents of the Va •• e l. O\ob. MlnAgement. 

beai dee bel n9 owner,. I "9t!:ntA" lao acted .1 agent. of 

the t ime c h.rto r er9 . Bo th tho ~lobB CharterJng and 

ciob. H.n ngomc nt were (un by the B~me o fficer. 

0fflll-,.ting frC'lTl' ~oll n ~r. t.i cllt , tI .R.A. 

Ie. In early 19B1 til e 'Ot.OaR CIII\J1 CE:R' needed to 

undergo d rydoc~f nq t o cOMp ly with c lo9' requirementa. 

Tho v ••• ol woe expecte d to be in South Eaet Aai~. 8y 

r ••• o n of thio fa ot it "... docidntJ to drydock t.he 

V •• 8Ql at the CI"lm~nt91 ya~d In stngopore. lit this 

time tho Respond C' n i:R. however, wore experiencing 

cash- flow problems. They were only mak ing interest 

paymente on t.he mortgl'lge loan and hoping for better 

daye in tho ch~rterin9 ,mnr k~t. 
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15. Th~ Velll 1')11 1 bo.ide, hAvln9 to undergo 

drydockln; aleo reQuired tank-cn~t.ln9. Thi. would 

entail • euulltftntinl outlay which the R •• pondant. 

could not afford. The Hortgoqo •• would not rJ.k any 

further advAnce9 . 'J'td,g ruled out own~r. incurring any 

OkponSDI for tonk-coating. In ony ov~nt under the 

terms of thA (:h"rt.c.l"pftrt.y Globe ehRrt.ring WoS. 

responsible for effectinQ tank-~oatln9 to the. ve •• el. 

By reaeone of theso mllttnra thA 11eapondent. 9Ave 

Ruthority for Globe tlllnftg c mcnt to c OlTlldt thil within 4. 

limit of U~$250,000. Thia wal conAtatent with the 

Cl.imanta ' orig1nAl quotation of S$t97, Ul fot 

drydoc klng l'nd I"opnirl which wal .ccepttd by thp. 

Hcapontl e nt. s . In othnr worda tho Rupondenta f 

res!r'0llsibi l ity wo. confJned to thlo amount, 

'fnnk - co8clng ",as nut PA["t of t.he Clrivinal quotation 

whi c h was 8cc~pte4 ' 1»' t:.he n~e:pondc:nta. 

16. In the event the total repair ohargea in thi 

o~IQJnal bill by t)le Claim~~tB yiz S$1,016,89l Wa5 

lublequently reduced to 8$978,000. Tht II amount 

oKceadad the l imit or UU$2~O,OOO. alobe Hartegement 

according to the Respondents had no authority to 

.ffect such repaJr. and accordin91y the Respondonts 

were not an9werable to •• tlety t~. ol.t~. That In 

outline wa. the f~r.t .lt~rnfttlv. ca ••• 

• - 8 -

17 • The IIecond alternative ca"e advance" by the 

r.e"pondantA we .. that.: lhR Clai mants Rnt*,red into tnlt 

ropaira with (U o be H.:ln.l.gemcnt and rel led on thtt 

credftworthfne5~ of Gl o ~e Hftn~gement and/or Globo 

Cherterin9 and nut tho ROGvondent.. Nonethela •• th. 

~9.pondent. M"~e a con co s ~toh that part of the workS 

carried out hy the I!lal mant.a conturred SOme benefit on 

the R03po ndonts. According 1.0 ll,em 9548),525 was 

.attributable to · o wnp.rs p~ rt o f the repa i r • • • Th~ 

remaining l~rl was ot.lrth lltable to charterer. and wa~ 

lhe rc~pon~lbJ I j tv o f Gl o be Hanagement or Globa 

Chartering And no t thu Re~pon~ant • . 

lB . An appf'lndAgf'l t.o chi. 11ne of argllmcnt we. 

that the Claimants r c quc3ted 8 letter of authori~~ 

from the Reapondent. to negotiate a reduotio~ of th. 

Claimants I orJ9ina l Jnvoice for S$I,016,B~1. Th~ 

Reapondent. duly furnished ruch a 14ttar 1!y 

authorl.tnv an emploYP'8 of Glohe Hanaqeme~t, R.onA~ 

G.A. sl ••• ner (-SJAI'ip.o"'r"I , t.O ~ommlt the R •• pondente 

to a sum not ,exceeding U5$250,OOO. The Claimanbs 

~cc.pt8d withcut prote~t lhe letto~ of authority prlQr 

to the .1901n9 of the "Syno psJ" of Account.- on tl).w 

21th Auguat 1981. They were, t heratore, hound to limit 

the ReKpondenta' Account to U5$250.000. Since th<o 
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Rellpondenta l 

thIS aum of 

Reepondent. 

liobillty wo. 11"lt.d tu S'481,SlS ond 

Se366.750 hod already been palu th6 

are liable to pay the balance of SSJ16,"S 

only. (The amount of money actually received py the 

Claim3ntl eccordinq t.o t.hem ""4S only J;$366,606 and not 

~$)66. 750 I. 

19. Aa a parting shot the He9ponden~s aald tha. 

the clnlm ~ht)tlld bl'l tlg,,'n!lt. (11nb~ It.8n.\gem&nt Ilnd/or 

GlobA Chartering . TtlQ Hespondent9, ~oweve r, d14 no~ 

hide tho tar.t lh~t. both Globe Hanagftment ind GlobCli 

Chftrterinq were in liqlli(btion. Nl!lither the tlaimant. 

no r thA R~.pondent: $ w~re I tkl'!lly t.o receive nnythin(l 

from the e~t$t~~ of ~hu&ft CQrpor*tlon~. 

f!.nd!.n~!.! 

20 . The followlny truthl can be olicited wltho~t 

Any difficulty tram tho documents and oral evidence. 

21. UeqottD~ton for the repair of the 'CLOSIl 

t.:1I,\HGBR ' by tile Cl~frnAnt8 be9~n o~ the 29th Hoy 1981 

""hen HicUnnd Martlle Corp. , H. Y. , tha Claim~ntl' 

IlJent., .ent a qu o tation for the repair of tl'e I GLOM. 

• 
-IQ-

CHARGER' on behalf ot their principals, $ernbawang 

Shipyard Ltd . the quotation was contained 1n a telex 

addressed to Globe Tanker Servlce s. Inc. Tho 

quot3cl on made clear ref e renc e to · owner- and made no 

reterance to any other party by na me or d@scriptio n . 

A price lndi c4ti on o f 5$ 491,6.2 was made evidently t o r 

"dc'Idoc klng and r e pa ir s " only . It did not include the 

price for t.!lnk -c oating , whi c h wa~ a further amount ot 

5S431,200. Th~ tel e x c ommunicati on we nt on to 

elabo rat~ ceet~in sp~ c ifi@d are a s of res ponsibilities 

at ·owners" . 

22. The !I.].me t e \ .;! x c ommunicati on contotinlnq the 

quotations further inc lude d the t o ll owinq items 

tempha3is iupplied l 

·ll. (A I To tull 9ritblast 12 ott ca r 90 tanks 

based o n t otal 70 00 5QM and apply with 1 coat.s ot 

~ iupply phe no li c paint 504)1,200 . 

II. Is J Pri cu fo e th~ supply at paint based on 

the following: 

1st coat PH]7) Primer at 125 Me NS OfT 

litre~. 

1915 
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Claimant. waro wilt.vihg thoie po ••••• nry lien it v .. 

1mport.nt thoy prcRerved tholr rIght to Arreot ~ho 

VeasG l In Cftn8 of dp.fftult. YOI' thl. pucpo.e It WO. 

eDgenttal that thr.y contracted with the OwnRrl and m~d9 

them pcn~on"lly liable fur the discharge of "he rop.itll 

and au·vi c "8 . This ill what they did by flaking the 

ref~re n r.e l o chftn~ c o f owner,flip 1" the detgrl'~ 

puym\lnt Pt-oVJ ;,10Il, 

27. The Cl~JmDntg ~dduced ural evidence at the 

he.rlng by Hr. Jerry Koh ~hD waft jn 1981 the Bu.l~Q;' 

Manager of the Cl~j~l!Int8. lie oU.ted that GIQbo 

Ha"ogernent acted ae owner~1 reprelentatlvo •• nd h. ~~cv 

that Globe tl!lnI'l.9"'r.'ont woo manager ot the Vee.al. In 

Ilia ~lndt the C1AJmalits we ra cdntractlng with th& 

o .... ner., ot the v'!eIJAl and not. Clobe Msnagell'lent. He 

expJnined this positIon lJy relying on th~ inataJnl8nt 

terms rel<:rrcd to ah("IV~. lie further atated that hie 

intention \ j.lS La gi"e c n'!CHl t.o the ont:it:.' ~hich owned 

the VC68el. The VU88Cl wae the Cl.im.tlt.' collat.l1a\. 

Globe H.nDgeM~nt w.. merely t.he Hanager. The ~H:rle.1I 

h.d no knowledge ot it. credltworthlne.s. t accept hi. 

evidonce without heai.tation. 

truthtul an~ convinoing wltncGs. 

Ife i mpre~ oed me.. d 

• 
- 14-

28. What happened on che 2.1t.~ AUiult,I 1911 Dr 

~tte~ S'9~cllec alr1vu~ In Rlng.pore on 25th AU9U.t. 

19877 lie .. Id In .. vIdence that he> cerded with hlln • 

letter of authoclty limiting hi. ma ndate to commit tha 

Re.pondent.. to no n,or~ thAn US$J50,OOO. R •• ~.t.d th.~ 

Cloho H.-nGgempnt rec ~ lved t\ toJex from the Claimant. 

.. ,kin<j the pPrtJIJU who Colma to negotiate the final bl1~ 

to hrlug il l ette r a t lluthorJ t.y (rom the RCllpanddnt. 

Owners. No nuch Jetter [rom the Claln~nt. wa. produat~ 

hy him. It in (act the Clailnanta a.ked fOI luch ~ 

letter it mU5t unquestionably mean that the ~laJml~t • 

envis_98d the Owners i. e. the R,aspondentll 11.. \t~o 

contrftcti n9 party end not <:1 aba Hanagelnent. 

29 . SI!H.ener waft unable to identity by narae t'r 

otherwiee the person he met alld .negotiated the bUI. 

He •• id he handed over the letter of outhority to tHo 

per.on with ,.,hom h~ ncgo l:!"ted the bill. He then 

(In.II •• d tloc bill on tho 21th Augu.t 1981 and IHt 

Slnq.1lpocQ on the BainS dAY . lIa sa td he Wal in a ruah ". 

he h_d to Jea~e {o r Europe. tn hl~ ne90t latlb~o 

oi.eoner managed to per_uode the Cla~m,.ntll Lo Agree io 

e reduction of their original bill trom 9'1 / 076,892 to 

"~'180000. 
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JO. Tho Cl.J~.nt. denied having •• n~ • telek 

Asking for a Intt.er of authori~y from the own.~ •. 

They .1_0 denied that • letter of .utho~itr wi. in fnUt 

received by any of the orr.lcera who mat S'.aftne~ when 

h .. w~a in Sinqapu["c to "Agot.late the final invoIce. 

JI. 'I'he evidence before mo ~all. to convince m. 

th.t the Claimants asked f or or \Jere 91\11:" II letter ()f 

authority. furlh e r, ovan t t 8uch • letter ~tI. 

produced t o the Clal10sIILs t.lley wece entitled to rejept 

or ignorll the li mitation contA ined in tt4 I hAVe.,O 

h4AltA ~ t o n in A ~ce ptJn9 their evidence. 

12. Jt would b. 1n COnCp.JvAht~ for: the Cl~jm.nl:.e to 

accept the VeBBel. effect tho tepoira ~nd whon tho 

wo rks ace "hnut to bo completed aRk for .. lottar ot 

Authority or a cce pt 8U c tl a l.t~er with. limit ot halt 

the amoun t of the bill rendered .• lti h 1.180 

inconceivable f e r 9issener to come wlt~ a lettal of 

authority end i ynore it altoqAther when he negot'"ted 

the amount wr\Jch WiS9 close to twice the limit ot hi. 

IIl.oI l ly. If O l ob~ M~n"gement and th. ReaponOfnte 

~1~ r8 ill agreement that there wa~ A dSchotomy bQt~.ert 

owneca' repairs ana chartecery' rApaSrR 9Jesener ~buld 

have certa inly Aepnrlt' An the accounts. 118 dJd not. do 

• 
- 16 -

00. Why not '/ 1'ho nn5we£ muot be that a~ that t.~n'I. 

neither Globe Hnnoqe me nt nor the Respondent. had in the 

forefront or lhe!c mi uda the dJttt'!rentiation of the two 

aecount~. At lile ')~9 illnjn9 lteelf there we. an 

8greement for de f er r ed pnyment in ci9ht In.t.lmen~8 

over a pert od o f two yc or,. Glob. ~An.gement and ~he 

RespondentB wanted this becauee charter market wa. 

ulldotgoing hnd t, ttr~t'I n"d they Awaitod • ~lIrnaround . 

Ea c h inntalment w~~ c~ l cu18tQd at 9$12l,~50. Thlo 

amount wl'ln not divi ded be tween c harterer. a.nd owner •• 

Ileither of them ~9ked Co r a tlivift Jon . Tile ~espondentl 

ncoepted the in 3 t~l~ent arrangement .B a 110'ql_ 

liftbility and that li ability reeted On the RQ.pond~o~o . 

]). In 19R8 nI o be Henagement lnd Clob~ ChartetJh9 

were taken over by Stamf ord Tankers Inc. whioh wa. I ,et 

up by the neapondanta. ~tamfora Tankers lne. ao ued 

wi.th the authority o f the Respondent • • When alobe 

Management and Gl obe Charter in9 were out of a c tJlort 

Stamford TAnkftra Jnc . ~t'l8umed the mAntle Be tih_ 

manaVO~8 at th@ Respondents. The second in'tAIMont wee 

actually paid by 8tomf o cd Tan ke~. Inc. 9t.mrdr~ 

Tankers Inc . D~k ed f o r a varia~Jon of tha defectad 

payment errnuqcmp. nt. J n do l1\9 80 stamford Tbr1ker. l"c~ 

could! not have ac ted on tta own beh~lf •• th. 

~ 
lJ 
~~ 
~~ 
liSj 
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inatolments ~,ere not thll perlonal rnaponillbility elf 

Stamford ,'ankcre Inc. St.lhlrord Tllnkera Inc. did IJqt 

act for Glob. ~~n89~m"nt or Globo Ch8rttring who ~qd 

cea 8~d buBtne .... Inevitably Stamford T.~kQr. Ino. 

~cted only tor tlle ncapondent •• In 10 acting Btlmfp(d 

Ta nker8 Inc. did clearly bind the Reepondenta. 

w~e the poettion ttll the end ot i968. 

T~Io ! 

l4 . Then tow"rd~ the end of 1988 the Claimemt. 

co~~ence d procAp.dinq. in admiralty belore the Di.tdl~ 

Court of I.oulsliana . The proceedin~D were 19oalnst ~h' 

• GLODE CIfl\.RGER' wh l r, h by then had b4en renamed! b:r' 

deleting "CtOBE- leaving IICHARGER:- as tne new nalfle, 

Tho Respondenta rolled o n the etbndar4 condition, of 

tho Chdrnl'lntll and invok ad t h e ArtHtratlon claulle. It 

muat be noted thRt. in ~he 9riginal quotation the 

Cla l ma~l8 had rAf erced to their StandArd condition. of 

Contract for ShiprepaiJ' . Tho Relpondentl by invciklin9 

the arb i tr"tJon olause plainly ~cr. • ••• rti~~ a 

contro c t betwoen t hemaelvu8 .nd the claimlnt.. If tihdy 

were not par\ioB to the cOljtraot With the Clai~"t. 

they shuuld hAve c hDllcnged the arr,eet of "th. ·VeoRa. on 

the 9ro u u(1 that they were not lJ!abhi td the Cl.im .... td 

"n4 not admit a contract wJ.th th ... atlll oall lb( 

a r.bit-ta t t on pur:.unnt to a provi.lon In auph • con.'u ·ac t 

with tllU Claimantii'. 

• 
-18-

l~ . 'l'hen 111 Ma rch '!lind April 19119 6tomford Tanktup 

JnC. no d oub t After conault-at.ion with the RliiIspond.el1 t;. 

tor the first l ime put f orward Lh. argume ot lhat tqe 

Ra'pondcnta l part o f th@ repaira c~ma up to 5i.el , $~5 

on ly . 

Th~~!. 

)6. Th e! law (> 11 the mat t ers in iOA UIii ma y be 

B'J lNlitulsl!J .,. f o ll o~li. 

)1 . 1\1'> a g r.nc,r8 1 rule .ny ttgreement modo by 8:1 

oc;cnt. in the narT.e u f Idil prillcjpal with thy authot,ty 

oC h ie princ ipal may be enf orced by ur ~9Bln5t the 

princ1p~1 wh e rq t il t". t:o ntraoting plrty at the time \.If"liin 

t. h e contr £J c t 1it!l" n' /llln was ~W ilt- g ot the princ ipal' . lI"me 

0 1' ex i !!Ilf:llcr.. 

18. Th e ~\ltt, o l- ity o ( the Ag en t o ftn be act4al, 

i mp l led or "1'r)l"L'(~ nt. 

39. AllY li mit o n the Authority of the agBnt ... 111 

only Qf(nct th e PO(;j t i o n of the thi n) par~t whtl{" ~ the 

lnt ter hoe noti c e Ift ~ tuAl, l mp lJ~d or con.tructl~~) ot 

ouch limitotion. 

:b 
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40 . J" lhe lIIu:sence of "otice, howbvor, ' t hl 

prlnctpal cannot ~8CBp8 liability for aot. done by the 

~gent which h 11 wi th -j n t.he "ppDrent .cop" of thl~. 

8t1thol- t ty. 

41 . The (Jo int tR ~llcclnctly atated by Halsbury 4t~ 

t\<1. 191], \'01. I ftt r OL"Q 129 thtl u t 

"a het.wflen the 6gt!rit And hi. 

p r in c ipal, lin "9p.nt'. ftuthortty may be 

1 hnf lnd hy eqreement f)C special 

tn9tructionB. h ut., as regards third 

pen.one, the ftutho1.'It:y which the agent 

h.. 1ft thnt which he 18 re.8onably 

b~llevAd to have, h6ving r+gard to all 

tho c t l ' c urnliil til ncoli , and whiCh i. 

rC!a eonahly to be qnth8r~d trom the 

"A t . 1IrI'! ' of his employment and dutton ,-

4l. On tho affect of 11rnltativn o f ~uthority t/l. 
l aw t. a.uIM\"rteod hy If.labury 4th Ed. l!tn, VoLI .. ~ 

Para 8t9 in thA followlnq torma I 

• no act done by the 8gent in .K~a •• 

ot the conditiona l or lihlit." A ... thorlty 

• 
-2 U-

Ie treatArl AS tile 4Gt of ths principal 

08 reQardg au c h persons AO ha ve or ought 

to have notice of 8uch eKe.,. Qt 

Authority, or have had notico ul an 

Irregulftrlty placing tltem upon inquiry 

a8 to whather the Agent's ftu t h6rlty waa 

ba inq 

noti ('; ~. 

eS C."IB 

Agent 

IICO pC 

l)y.c6t"ded. 

hoW'ev~r • 

11 Rhility 

'-Illich {~ 11 

of th la 

In tho absence ot 

lh~ pr incipal cannot 

f o r fl cts d one hy the 

withJ" thf! aPPl'renl: 

Authority, by 

particuler j,,~truetion. tn hJ. 

nny 

'Cjent. 

limiting hj ~ ~uthorlty." 

43. If the Reopondcnt. had tUlly approc laled end 

applied the abovB ·prlnclple to the probtell!l that 

oonfronted · them the.y [T\lSy not have presbnted tholr case 

In th~ ~anner th ey dId. 

C,!>ocluD Je.nB . 

H. The ftppr o priata tJ mn t o do term' nft lho 

relpon8JbJIlly o f the Rcspondento wa~ when tho contrao t 

WIlli concluded and tho VesBel e nlert:d tlUI Yin!. That 

wo:.. 11'\ July 19 81. For reoaona already atated the 

:b ::n 
~~ 
~~ 
~~ 
::j;c: 
Oli 
~::j 
:nO 
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~r­
:n 
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ClaJ.manta' intention waa to contract with the 

RoapondBnts Dlld no one elee. Glob. H.nAgement i~ 

nogothting the contuct Acted on heh.1f of thp 

R9sponOent6 thuB they had actual authority. The VesseJ 

heillll under time charter WAS Btill in the poa8e.8aion 0' 

the R~8pondenta. By allowing the ve!'t.el to entor the 

yord for repairs they represented to the yard that thb 

v9Gsel waB placed 1n the 'lhrd wjth their authority. In 

the circurf\:;tnllc~6 the Respondenl:S wp.re the oontractln'g' 

rarty and a ccordingly Ijabl~ t o r the full amount of ~I~ 

lepaJrR . 

45. Thf'! Clatmi\nta had no notice: (o.ctual, JmpliQd 

or construc tive' of nny arranqement between th_ 

nespondenta and Globe Chartering or any limit tmpo.ad 

cn the authority ot Olobe Management. 

46 . A9 thft dAfecred pAyment Lerma were not adh8r~d 

to ftnl' AO thRee was a change of mana981flont of tha 

Va ••• } tho outstanding balance amoun t, 5S611,3~4 became , 

pllyable in full, on the 27th Auguat, 1908 . Io~ece8t. "' •• ' 

aleo payablti on that amount at 12. p... 1 .• ~ 6$201.DO' 

per dily tr om tha 27th Augullt, 1988 till payment. 

° 1 41 . 

~ 
Dy conte~ctUQ J justice the Clai~antB WAre 

:n 

• 
- 22 -

entitled to recover the out8ta ndil1g I\mount and inteI"!alt 

from thl!: Reflpnndento. 

48 . The reo son,. ~tl'lt: el1 heJ'"c""i n A~C not rart of th .. 

Award made by m~. 

Dated this 16th day of July. 1990 . 

.>--
. . ~~: . 
Go pl\wlln S~I.vAI1 
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Review of 
Court 
Decisions 
The following two cases deaL with issues 
arising under the United Nations Con­
vention Or! the Recognition and Enforce­
ment of Foreign Arbitral Awards . 

INTERNATIONAL-U.N. 
CONVENTION-SERVICE-WAlVER-IN REM 
JURISDICTION-IN PERSONAM 
JURISDICTION-FEDERAL RUlES OF CIVIL 
PROCEDURE-RESERV AnON vs. RESTRICTION 
OF DEFENSES 

Because of a part'Ys fa ilure to show why improper service 
necessitated a refusal to recognize and enforce an arbitra­
tion award, the court granted the opposing party's motion 
to confirm the arbitration award. 

Sembawang ftIed an action against the vessel M /V 
Charger and her owner, Charger, lnc., to enfo rce a mari­
time lien. Sembawang asserted in rem jurisdiction and 
seized the vessel. It also claimed in personam jurisdiction 
over the M/V Charger and Charger. Service of process was 
attempted three weeks after the complaint was filed. In 
personam service, however, was not effected until nine 
months after Sembawang had filed its complaint. The court 
action was stayed pending arbitration in Singapore, which 
resulted in an award in favo r of Sembawang. When Semba­
wang moved to confirm pursuant to the U.N. Convention 

• on the Recognition and Enforcement of Foreign Arbitral 
Awards (Convention), Charger moved to lift the stay and 
quash the service of process. Charger claimed that service 
was improper because the date on which it was effected 
was bevond the 120-day time limit required under rule 4(j) 
of the Federal Rules of Civil Procedure. 

Because arbitration was complete. the court lifted the 
stay so that it could resolve the improper service issue. The 
court quashed the service of process, finding that Semba­
wang failed to show good cause as to why service was not 
made within the l20-day time period . It also refused to 
confirm the award and dismissed the action without preju-

-=dice. Sembawang moved for reconsideration and claimed, 
~mong other things, that Charger had waived its defenses 

of insufficiency of service of process and lack of in personam 
jurisdiction by not ra ising them prior to arbitration. 

The court reviewed Charger's "Claim," which it filed 
as owner of property that is the subject of an in rem action. 
It concluded that Charger, by claiming a reservation of in 
rem defenses rather than claiming an appearance restricted 
to an in rem action, had implied that its appearance was 
general instead of restricted to the defense of the in rem 
claim. In so doing, Cha rger waived its defenses to the in 

72 ARBITRATION JOURNAL, SEPTEMBER 1991 

personam action. Charger also waived any objection it had 
to the sufficiency or propriety of service of process when it 
failed to timely contest the service of process. Conse· 
quently, confirmation of the award was warranted under 
the Convention. Sembawang v. Charger, No. 88-5005 
(E.D. La. jan . 31, 1991). 

INTERNATIONAL-PRELIMINARY 
INJUNCTION-U.N. CONVENTION-FORUM 
NON CONVENIENS-N.Y. c.P.L.R. 

Preliminary injunctive relief is obtainable under the U.N. 
Convention on the Recognition and Enforcement of For· 
eign Arbitral Awards (Convention) in actions to compel 
arbitration. Such actions, however. may be dismissed on 
forum non conveniens grounds where an adequate provi· 
sianal remedy exists in the alternative forum. 

Borden and Meiji entered into a trademark licensing 
agreement in which Borden Licensed the use of its name 
and logo to Meiji for use on products manufactured and 
sold by Meiji in Japan. The agreement contained an arbitra­
tion provision . After the agreement expired, Meiji contin­
ued to manufacture and sell the products in the same pack­
aging but without any use of the Borden trademark or logo. 
Contending that the packaging consti tuted an appropria­
tion, Borden commenced an action to compel arbitration. 
alleging claims of breach of contract and wrongful destruc­
tion of goodwill . It also applied for preliminary injunctive 
relief. The court action was dismissed. however, on foru m 
non conveniens grounds and Borden appealed . 

The court disagreed with Meiji's argument that it 
lacked jurisdiction to entertain an application for prelimi­
nary injunctive relief in aid of arbitration . It detennined 
that it had jurisdiction under section 206 of the Federal 
Arbitration Act. The court reasoned that entertaining such 
an application was consistent with the court's powers un­
der that section, which Borden invoked when it moved to 
compel arbitration . It also stated that " (e lntertaining an 
application for such a remedy, moreover, is not precluded 
by the Convention but rather is consistent with its provi· 
sions and its spirit ." 

As for the forum non conveniens issue. the court consid­
ered whether the lower court carefully analyzed the public 
and private interests enunciated in Gulf Oil Corp . v. Gilbert, 
330 U.S. 501 (1947). Finding that the court's Gilbert analysis 
was comprehensive, and that it considered additiona1 fac­
tors such as the enforceabili ty of relief and the primacy of 
japan's interest in the litigation, the court held that the 
order to dismiss was justified . The court also affinned the 
lower court's order on the ground that Meiji made an ade­
quate showing that an alternative remedy was available to 
Borden in the Japanese courts. In addition, the court re­
jected Borden's claim that New York's procedural rules 
precluded the district court from dismissing the action on 
forum non conveniens grounds. It reasoned that an agree­
ment to be bound by arbitration which mayor may not be 
held in New York is not the same as an agreement to sub­
mit to the jurisdiction of the New York state courts . 

Recognizing that Borden's rights would be unduly 

. 
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prejudiced if it were forced to wait years or months for a 
Japanese court to review its application for temporary re­
lief, the court modified the lower court's order to pennit 
Borden to reapply for a preliminary injunction if a Japanese 
court failed to rule within 60 days of Borden's submission 
of its application for temporary relief. Borden, Inc. v. Meiji 
Milk Products Co., Ltd., 919 F.2d 822 (2d Cir. 1990) . 

These two CQses involve issues concerning 
sections 3 and J I of the Federal Arbitra­
tion Act . 

CONSTRUCTION-FEDERAL ARBITRATION 
ACT-ENFORCEMENT OF ARBITRATION 
AGREEMENT -JUDICIAL DISCRETION 

An arbitration agreement that conditions arbitration on a 
court's granting of a stay of a court action is not an enforce­
able agreement under section 3 of the Federal Arbitration 
Act (FAA). 

Combustion Engineering and Miller Hydro Group 
were parties to a construction contract which did not con­
tain an arbitration provision. Several disputes arose and 
the matters were the subject of intense litigation in both 
federal courts and Maine state courts. KansaUis-Osake­
Pankki (KOP), mortgagor of the construction project. par­
ticipated actively in the litigation to prese,rve its interest. 
Combustion and Miller subsequently entered into an arbi­
tration agreement to resolve certain issues and dismiss the 
remaining issues. KOP refused to join in the agreement, 
which contained a provision stating that arbitration was 
conditional on the federal court granting the parties' joint 
motion to stay the federal court action . 

The court disagreed with the parties' argument that a 
stay was required under section 3 of the FAA. It reasoned 
that application of the section presupposes the existence of 
an enforceable arbitration agreement. which was not 
present in this case because arbitration was conditioned 
upon the court gran ting the stay motion. Moreover, the 
court found that. even if the FAA was applicable in this 
case, it would not issue a stay because of the extensive 
litigation that had already occurred . Also at issue was 
KOP's expectation that the disputes be resolved in court. as 
evidenced by the lack of an arbitration agreement in the 
parties' original contract and KOP's refusal to join in the 
arbitration agreement. Accordingly, the parties' joint mo­
tion for a stay was denied. Combustion Engineering, Inc. 
v. Miller Hydro Group, 760 F. Supp. 9 (D. Me. 1991). 

COMMERCIAL-FEDERAL ARBITRATION 
ACT -AW ARD-DESCRIPTION OF 
PARTY-ARBITRATOR 
MISCONDUCT-UNSOLICITED 
EVIDENCE-AUTHORITY OF COURT 
TO MODIFY 

Because the award at issue did not contain any description 
of the persons involved, there was no error that would 
warrant its modification under section 11 of the Federal 
Arbitration Act (FAA). 

BlO productions and Columbus Festival Ballet (C 
lumbus) entered into a contract to present a ballet in C 
lumbus, Ohio. The contract contained an arbitration pro' 
sion. A dispute arose over an alleged breach of the partil 
agreement and BlO sought relief against Columbus and : 
president, Sylvia Watson. The arbitrator found Columbt 
liable to BlO in the full amount sought. As for Watson, tI 
arbitrator found that she had no liability with respect 
BlO's claims. BlO sought modification of the award fro 
the arbitrator on the ground that it contained a mistake 1 

the description of Columbus. Although BlO identified Co 
lumbus in its complaint to the arbitrator as an Ohio COrpl 
ration. a sole proprietorship and a partnership, it argued I 

the modification request that Watson and other members I 
Columbus should be liable for any damages because the, 
was nothing in the record indicating tha t Columbus was 
corporation rather than a non-incorporated organizatior 
The arbi trator denied the request and reaffirmed his aware 
BLO moved to confirm the portion of the award imposin 
liability on Columbus and to modify or vacate the portio 
of the award relating to the non-liabilitv of Watson. 

The court stated that it had the authority to modify a 
arbitrator's award under section 11 of the FAA when ther' 
is "an evident material mistake in the description of an ' 
person. thing or property referred to in the award ." It de 
dined to exercise that authority in this case. The court de 
tennined that the arbitrator could not have erred in describ 
ing Columbus because the award did not contain . 
description of Columbus. As for vacating tha t portion 0 

the award regarding the liability of Watson, the cour 
found no error that would warrant vacatur. Since Watsor 
only executed the agreement on behalf of Columbus as ib: 
president, the court ruled that the arbitrator dearlv con· 
strued the contract and acted within the scope of his au· 
thority in rendering his award. The court also rejected 
BLO' s claim that the arbitrator was guilty of misconduct 
when he accepted unsolicited evidence from Watson after 
the close of the hearing In regard to BlO's request to the 
arbitrator for a modification of his award . It found that BLO 
also improperly submitted evidence from Watson after the 
close of the hearing and that the arbitrator's order was 
sim ply a reaffirmation of the earlier awa_rd. notwithstand­
ing the fact that both parties submitted unsolicited evi­
dence. Accordingly, BLO's motion to confirm in part was 
granted but its motion to vacate in part was denied. Ohio 
Center for the Dance Columbus Festival Ballet v. BLO 
Productions, Inc. , 760 F. Supp . 677 (S.D. Ohio 1991). 

The following three cases deal with claims 
arising under the Age Discrimination in 
Employment Act "lid the i.Jlbor Manage­
ment Relations Act. 

COMMERCIAL-AGE DISCRIMINATION IN 
EMPLOYMENT ACT-EMPLOYMENT 
DISCRIMINATION-ENFORCEMENT OF 
ARBITRATION AGREEMENT -ARBITRABILITY 

The Court enforced an arbitration agreement in a securi­
ties representative registration, thereby rendering Age 

SEPTEMBER 1991, ARBITRATION JOURNA L 73 
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INTERNA TIONAL 
ARBITRA TION REPORT 

Vol. 6. #1 

LATE DELIVERY OF COMPLAINT LEAVES AWARD UNCONFIRMED 

A Singapore shipyard's failure to serve a complaint to enforce a maritime lien against 
Charger, Inc. and its ship until nine months after the complaint was filed does not constitute 
"excusable neglect," U.S. Judge Morey L. Sear has ruled. The judge also dismissed Sem­
bawang Shipyard Ltd.'s motion to confirm an arbitral award (Sembawang Shipvard. Ltd. v . 
MN Charger. et aI., No. 88-5005, E.D. La.; Text of Memorandum and Order in Section F; 
Also See October 1989, Page 10). 

Charger. Inc. claimed Sembawang's serving of the complaint was "improper" because 
it was past the l20-day deadline under Rule 4(j) of the Federal Rules of Civil Procedure. 

Sembawang said it attempted to serve Charger with the complaint through Stamford 
Tankers, Inc. three weeks after the action was filed. The shipyard said the complaint was 
mailed to an address Stamford no longer occupied. 

Stamford was established by Charger in 1988. The firm took over for Globe Tankers 
Services, Inc. (Globe Management) and Globe Transport and Trading Inc. (Globe Charter­
ing). Globe Management served as agent for the MN Charger and Globe Chartering. The 
ship was time chartered to Globe Chartering. 

New Address Eluded Sembawang 

Sembawang said it did not locate Stamford's new address until nine months after the 
complaint was served. The complaint was mailed to Stamford's new address where it was 
received on Aug. 16, 1989. 

Judge Sear said Sembawang had failed to "demonstrate good cause" for not serving 
Stamford with the complaint within the four month period provided by Rule 4(j). He added 
the shipyard had not offered a reasonable answer for not complying with the rule. 

Sembawang also asked the court to confirm an arbitral award that directed Charger 
to pay Sembawang $611,394 plus 12 percent interest from Aug. 27, 1987 to the date the 
payment is made, according to an award issued on July 16, 1990. In addition Charger was 
instructed to cover the arbitrator's fee which totaled $12.500 (Text of Award in Section F). 

An attorney representing Sembawang said a motion for reconsideration was filed with 
the court in November. As of Jan. 30 there had been no ruling on the motion. 

Judge Sear's order was issued on Nov. 13, 1990 
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Sembawang had filed suit to enforce a maritime lien against Charger and the ship on 
Nov. 11, 1988. The suit was for work Sembawang perfonned on the vessel under a repair 
agreement with Globe Management. 

Judge Sear had ruled on Aug. 16, 1989 that the 1958 Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (New York Convention) gave him jurisdiction 
over the lien. The judge also stayed the proceedings pending arbitration of Sembawang's 
claims in Singapore . 

Charger Responsible for Repair Bill 

G. Pannir Selvam concluded Sembawang had entered the repair agreement with Charger 
and not Globe Management. 

When the vessel was drydocked at the Sembawang yard it was found that the boat also 
needed a tank-coating. Charger could not afford the tank-coating, therefore under the terms 
of the charter party Globe Chartering became responsible for the work. Charger instructed 
Globe Management to use no more than US$250,OOO to cover the operation. Selvam noted 
the tank-coating was not part of the original price of $497,642 Charger and Sembawang 
agreed to for drydocking and repairs. 

Citing a telex from Sembawang 's agent to Globe Management, which contained a 
quotation for the repairs to the MN Charger, Selvam noted that the tank-coating "made a 
specific reference to the ' owners.' No reference was made to Globe Management or Globe 
Chartering by name or description." 

The arbitrator added that the cost of the tank-coating was quoted at $431.200 in the 
same telex, thus Charger could not claim it was unaware of the price or that Globe Manage­
ment "had no authority to commit them." The price Charger was quoted by Sembawang 
totaled $928,842 which "was far in excess of US$250,000," according to Selvam. 

The arbitrator noted that Globe Management did not attempt ;'to clarify" that the tank­
coating work was to be billed to Globe Chartering'S account and not Charger's. "The 
Respondents also failed to take any corrective action if they thought that the Claimants were 
in error. The Respondents were content to leave matters in the hands of Globe Management 
and let the Claimants perfonn the agreed works," Selvam said. 

'Letter of Authority' 

Selvam also dismissed a claim by a witness that Sembawang requested the party 
negotiating the final bill for Charger produce a letter of authority. The witness, who nego­
tiated the final bill with Sembawang, said he carried a letter of authority " limiting his 
mandate to commit the Respondents to no more than US$250,OOO." He said Globe Manage­
ment had received a telex from Sembawang requesting that the party negotiating the bill bring 
a letter of authority from Charger. 
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Sembawang said it never sent a telex requesting such a letter from the owners. 

Based on the evidence presented the arbitrator concluded Sembawang never requested 
or received such a letter. "It would be unconceivable for the Claimants to accept the Vessel. 
effect the repairs and when the works are about to be completed ask for a letter of authority 
or accept such a letter with a limit of half the amount of the bill rendered." 

Stamford took over Globe Management and Globe Chartering in 1988. Selvam said 
the company was acting "with the authority" of Charger. Stamford paid the second install­
ment of the repair bill. When Sembawang completed the repairs it agreed to allow Charger 
to pay the bill on a deferred payment plan in eight installments every three months beginning 
on Nov. 27, 1987. 

Change in Payment Plan Requested 

When Stamford sent the second installment it asked to have the agreed payment plan 
changed. The arbitrator said the request was made by Stamford on behalf of Charger. 
Selvam noted Stamford was not acting on its own since Stamford was not personally respon­
sible for the repair bill. 

Meanwhile, Sembawang fi led suit against Charger to enforce a mantlme lien in a 
Louisiana federal court in 1988. Charger then invoked the arbitration clause contained in 
Sembawang 's Standard Conditions of Contract for Shiprepair. "The Respondents by invok­
ing the arbitration clause plainly were asserting a contract between themselves and the 
Claimants," the arbitrator concluded. He added if Charger was not a party to the contract 
it should have challenged the suit "on the ground that they were not liable to the Claimants 
and not admit a contract with them and call for arbitration . .. " provided fo r in the Sem­
bawang contract . 

"As a general rule any agreement made by an agent in the name of his principal with 
the authority of his principal may be enforced by or against the principal where the contract­
ing party at the time when the contract was made was aware of the principal's name or 
existence," Selvam said. He noted any limits on an agent 's authority will only affect the 
agent where the party has been notified of such a limitation. Without such notice the 
principal "cannot escape liability fo r acts done by the agent which fall within the apparent 
scope of this authority," the arbitrator said. 

Detennination of Responsibility 

Selvam concluded the "appropriate time" to determine Charger's responsibility was 
when the contract "was concluded" and the ship "entered" the Sembawang yard. "That was 
in July 1987," the arbitrator said. Selvam noted Sembawang's intention was "to contract" 
with Charger and "no one else." 

He continued: "Globe Management in negotiating the contract acted on behalf of the 
Respondents thus they had actual authority, The Vessel being under time charter was still 
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in the possession of the Respondents. By allowing the Vessel to enter the yard for repairs 
they represented to the yard that the Vessel was placed in the yard with their authority. In 
the circumstances the Respondents were the contracting party and accordingly liable for the 
full amount of the repairs." 

Sembawang was not notified of any "arrangement" between Charger and Globe 
Chartering or "any limit imposed" on the the authority of Globe Management, Selvam 
concluded . 

Sembawang is represented by C. Gordon Starling, Jr. of Gelpi, Sullivan, Carroll & 
Laborde in New Orleans and Peter Skoufalos and Tofe Nanna of Chalos. English & Brown 
in New York City. Counsel fo r Charger is James L. Schupp, Jr. of Terriberry, Carroll & 
Yancey also of New Orleans. 

lLA COMMITIEE SEEKS CONTRIBUTIONS TO STUDY 

The International Law Association ' s (ILA) Committee on International Commercial 
Arbitration is inviting all interested parties to contribute relevant commentaries, pleadings, 
awards and court decisions to its study on the usc of transnational rules in international 
arbitrations. 

The committee is researching where arbitrators may have used transnational rules in 
preference to any single national system, the committee chairman told The Report. Profes­
sor Emmanuel Gaillard explained the study will target the rules of interpretation of contracts, 
estoppel, duty to cooperate in long term contracts, excuses for nonperformance, damages and 
the awarding of interest. In addition, the study will review issues relating to th~ enforcea­
bility of awards that are based on transnational rules, Gaillard said. 

During the lLA's conference, which was held in Brisbane last August, the committee 
met for the first time and began discussing the project. A resolution inviting the committee 
to pursue the study was adopted during the conference (See July 1990, Page 22). 

Two Part Study 

The study has been split into two parts. Part one will address the enforceability of 
awards based on transnational rules and part two of the study focuses on specific transnational 
rules. 
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