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LEAT ) was obfamed by o person wno wios
not designated on apent of the grand jury
ibi was given to the nmvestigater volantar
¥ by persons who had not appeared before
thie gFrand Juey and had nel been sSubpoe-
nasdl 1o appedr before that body, amd

was miormation thut had not been dipeetly
ar mdirectly attmbyted to the mmformants

by persons who hod appesred before the

FTLma Jury

4] Im genernl. the pubbe has a m-
mon-law rght o mapect and copy judscial
records.  See Noonm . Waormer Commamn
cations, fme
1o, 1311=12. 55 L.Ed.2d 530 (1978); jm re
Newwdoy, fne, 586 F 24 T4, TR-T8 (2d Cir )
cerl. demied, s 110 5.t 3631
110 L. Ed

4 motb abs

415 11,8, 589, 597-98, 88 5.0

24 851 (1980). Though this right

Jiite, the decizion whether or nol
B EFARLT DEoCe=E 15 Oone sk ieft w the
sound dmscrelon of the tnal court, a discre
tion o be exercised in light of the relevant
facts and carcumatances of the partcular
CikBe, Nizon v Warmer Communica
fows, fme, 445 LS, at 580 0¢ S0t ab
I312-1%. Here, the government has taken
the positon that the confidentmlity @ the
Valent affidavit. which was ssseftiil optil
the search warrant was exeguled M no
onger nesded. In view of the.publie's vital
mierest m commercml aoilpsE salety ond
the government's lack «f miémest in further
secrecy, we doubt e Fastern will be able
to show that the dis¥fici’eourt in this case
abused 18 dEcfEPeEln denying the motion
for contimuetl sealne of the Valenti afisda

Ingsuw. We are unpersuaded that Enst
erm, =5\ [hely to prevail on its appeal, and we
hiave Secordingly densed all of t= motions
geoing continued sealing of the Valenu
W lidavit pendmyg thal appeal

2

METALLGESELLECHAFT LTD. 245

Tewd Cir. 1991
ODAVID L. THRELEELD & CO. INC.,
Plaintiff-Appelles,

L}

METALLGESELLSCHAFT LIMITED
TLONERN ), and Peter Monirose,
nnd Terry Willsone, Defendants,

METALLGESELLSCHAFT LIMITED
LLONIMIN G, Defendant=
Counterclaimant-Appellant,

v,
FAVID L. THRELEELD & CQ=-iNC..
Counterclaim—[elendmni- A ppellee

No. 158, Dockep MN-T430.
United States CourtSel Appeals,
sl aih i B Wy o
Arged/Mok. T, 1950
ldecifedMan. 15 1991

Irwestor brooght action against British
metal fdrures troder alleging bresch af
igreement to accurately value investors
topward poxitions. The United States Dis-
trect Court for the DHstret of Vermont
Albert W. Coffrin, J.. denied trader's mo-
twon to compel arbitration, and appenl was
taken, The Court of Appeals. Melaaghlin,
Cireuwit Judge, hebd that suit was subject 1o
A Lra G

Reversed and remanded

I. Arbitration +=1.2, 7.1

Federn| policy strongly favors arbitra
tion as alternatve dispute resolution peoe
eaa; while parties may not be compelled o
ubemit commeseiil dmpoies to arbtrabon
tnless they have contracted to do 50, Amy
doubts concernmy scope of arbiirable msue

hould be resolved in favor of arbitration

%, Arbitration =11
Federal policy favoring arbitration is
even stropger in context of imternational

S ness FEnEACTains.

1, Exchanges &=11i{11}

Vererments botwesn Amernean inves
tor and British metal futores trader woold
ot be stmcken as contraets of adhesson, 5o




release iovestor {rom obligaton to
ISP e i SOPRIS

[rocer and arttration

15 Lo
arbitrate
ke

POV

vidslor WwWas
coOfmmodiies

were tvpicnl of thoss v

comMErcia b

l. Exchanges S=11i11)
= |H.15
SrAruLe THEE
rmtion agreements was preempted by fed

SLalen

CETLAIN ArS

'
LB s ialsla]d

eral arbitriton Eaw i -\J..."\-l.lL.'.-:' BB W een
American investor and Britgsh metal fu
tures trader; restncbive stale aw mper

massibly impinged upon hiberal federal arbi
cration policy, 9 US.CA. § 201 et seq.; 12

Vald § 5

5 Exchanges ®&=11i11}
Suit by Amencan investor agzinat Brit
breagl

L Ve

trader for alleped

sh metal futures
Agreemenl Lo Scoilralely
Forrwnrd
to arbitration, in that such agreement WS
parties trading Agree
ments which incorporated Logdenim#tal ex

change I avimtration
HLE ST ]

Lradeér s

NYERLOE £ CORLFSCTE, WS

&bt

related to

".i||' f

ProvHIInE
ariging out ¢f%or i retaton to

contracts for metals,

fohm M. Buitmeyer (Rogers & Wells
New York(Chy, Waney A. Brown and Nan
for defendant

v L. Hehh on the
coukndertinimanl-appellnnl

briefl

Mabert B. Hemley iGravel and Shea, Bur
eton, Ve Dennis
/Fearson,
i'\l|'.|r|'

Morman wWilllams and

n the briefl. for plaintff-ap

REARSE and
ludges

Before LUMBARD
MelLAUGHLIN, Circuit

Mel AUGHLIN, Cirewit Jodes:

lkeld &

tumages

Plaintiff-appelles, David L
" Threlkeld' ies o

f & breach

Co., [ne
nllegedly incurred oz o resal
il comlFact and neghfenl pefiormancs of
contract by appeilant, Me
"II.J |

the defendunt

tallgesellschaft. Ltd. (Londoni
Threlkild sued MG, Peter Montrose, and
Trl'l':.- Willsane o the Vermodl Superar
i i orEET

empioyees of DLT Commodities. Lid.. an affil

1. Peier Montrose and Termy '

Cogyt |

copper and
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T||_-|-|;.|;ui.i'.. cOoMmplaAiil &
fendants negligently musvalued plaintiff
aluminum {orward
Mz bresched an alleged oral

AFroEmant to e

ENak de

IOBILEINS
anid  thmt
proviieE fRis wilh acrco

COPpEr RO &L

viluations of these
posItions M subsequently re
action to the UgitedaStates Dis
triet Court for the DuppsetNaf Vermont or
of diversité
144 1in) | LEEY,

ralg
ITIETHLALET
mved Lhe
LhE DERIN .I‘f GRLIEnManRID =

8C &

5 $G moved w dis
i for ek of ~i:1h_1'|':. matter purisdiction
ar, in the altermatve,
compe! arhitraton of Threlkeld's
Tudge Joffrp Sconverted the
one e SEmfmary judgment
ued\it i all respects. MG
ditgiald We have jursdiction over this in
iertscutory appeal pursoant to B U5

Y
i
45 (19881 Far the reasons stated below

SLAY Lhe S8Cfion and

|mims
mobieh nka

angd Lhen i

sppeals this

R S TETE

Threlkeld, a DSy held Vermont ik
eation with its prineipal place af buasi
EAgLes [n
To purchos:
and sell forward contracts on the Lond
Metal Exchange ("LME™)L
member must perform the tra
Mir—n London based [imited-liab

fess

Randolph, Vermont trading

forward contracts for metals

i ICEREET TN
1ealing
R T
iy company (Mearporated under Lhe |lnws
the LUnited Ringdom=—izs & “mnpg-desbing
member of the LME

Forward contracts are promises o
o b 22l & particular commodity on o spes
fied date at o predetermined prce.  T1

type of trading B inhersntly
eommadities traders suek

from

fpeciulnlive
and sophisteented
i Threlkeld

purchases ond sales

mrafit o] o bew batesd

My, as o beensed TIEM
sty ng the prncipal in transacBmns o

enters nka for s clenta

FIAg=gealing
bes

It 1. paLid a ]

for its services and may require 4 client to
pEost security [or any eventunl joss showid
the valse of the forward contract decreass

before the scheduled delivery date e

amount of securty required fo be mam

tamed in & cliEnt § margmn account [luctu

iie al Threlkeld, Meither of these parfes b

appeared in 1he &tion
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ChHe ma #13 F.Ial 345 |Rnal O

shies Deciiise 1L & Led 1 ke ALY valoahon
af the particolar commodity. =hould 1t ap
pear o MG that a particular commodity
has been inaccurdiely valued and MiE, as
chee prncipal, 5 faced with an impeoding
joas, it will make o morgm calk
client mvolved will then be required to nsue
lnte MG [rom the projected joss

oma e

[n June, 1986, Threlkeld and MG =nvered
imto an informal agreement for MG to pur
chase amd sell Theelkeld's forward
tracts for metals on the LME
manths [Ater, (he parties cecoed Lo {ormak-
relationship by reducing their
WYL A presiminary
AZTrement=Lhe Memo o File"—was
igned by the parties on February 3. 19857

Lhis document

ear-
Severnl

e EneEr

agreement Lo

contemplated a sull more

formalized LEresment ut
fotare Lmong

some REnRE i the
ther things, the prelms
The [inel agres
ubject to artitrafion and Sob-
ject tw the laws of England ™ The parties
subEEquent!y agresd Chatl besavse of the

ATy LfreEmenl suoted

ment will be

[Tga’] o will betwesn them, there was no nesd

for & formalzed agreement

While their relationship was smooth, MG
sntered mto numerous Jorward contracts
for copper
Threlkeld
memorialized in written canflirmations sent
|'|:. MG to Threlkeld
signed by Threlkeld

aluminum on bekall of
Many of these contracis were

{18y

anad -|:|--|-.||.q::|'.f."
The confirmisilons
specifically stated that the coglracts) were
suhgscl Lo [he cUrment mies afid gre |.':J|u.-

ions of the London Metal E.'-.-‘n_'.rlgl" Lo
.Inrr document—ihe “Terms of Business
—wns MG's standued-form customer con-
trace, which Threlkeld eTecuted on Sepuem-
ber 14, 15988, odb=d [eFms of Husiness Also
made the rules apdregulations of the LME

applecableegd \the parties DUESIRESS Felation-

B
s iy o\ ritles and regulations of the
LME are. therefore. crucmal bo this coptroe
TEESY

The LME Rules contain two
T

he [irst states

arbutratson
DEOVISIONS |Any dis
wrsing out of any Contract shall
be referred o arimiration in sccordance
with the Rules” LME Hules. Part 4
“Contract Regubations™), Rubke 10.] ke

second LME arbitration provision states

pute

METALLGESELLSCHAFT LTI 247
1L

All dispiites amiing out af or 1o relatbon to
any contract which contains an agreement
to pefer dmpuotes to arbitraton i ascord-
anee with the Hules and Hegulations of tha
London Metal Exchange shall be re
ferred to arbitration a8 hereinafter proved-
o | LME Hules, Part B [“Arhitration
Rules™), Rule 1.1

Threlkeld does not contest the geperal
applicability of the LME Bules Father.
Threlkeld maintains that properiy con-
strued, neither the agreements between the
the Memo to File and the

partoes

Tarms o

Husiness) nor the LME Roles call
for wrbitration of the present elaims,
Threlkeld sszserts that = Eamages ST
from & collntern| agreement, whally sepa
rate fromm the {orwardSecon-
(g T b by MG on Theelkeld s
cillgleral sgreement
nntim an artirageEn provisaon

and distinet
entered nLo
behalf, ard Lhat the

dEE NOL
The |
reached in

elf unable

ILRLETHI AETEMTIRDL WAS .J-|-'c'.{'?l.1.':i'
1589, WhenoThrelkeid found it-
Ly evalDale 118 own fnancl
ubitanding forwarg
Id meeg of accurate valuation ser
Throfkeld turned to MG for heip
Theelkeld “Hleges that MG agreed to pro-
videdbhrielkeld with securute ledger bal
fnceg, forward contract waluations, and
margin requirements on & daily basis. The
tomplaint asserts that MG repeatedly &s-
sared Threlkeld that the required valua-
tzons would be sccurnte and that Threlkeld
co bl safely continue to trade n relianes on
MG's valuastions

I early August, 1989, MG, while evalu-
nting the financml situation, realized that
Threlkeld's copper contracts had been sub-
Un Augast X 1983
Ml propecied a loss on Lthese copper posi-
ons of approximately fwe malbon dollars
pnd msued a margin call to Threlkeld af 1.7

position  In.4t8 fianlal

ETBCLE

FICER

smntmlly overvalued

mtlion dollars

Alarmed by the chaos m its copper poms

tions, Threlkeld commssioned its own in
ternal imvestigation of s aluminum poss
tions, only to conclude that MG had =sys-

overvilued Threlkeld's alu-
minum pesitions as well Threlkeld claims
that it promptly mformed MG of this situa
mon, Un sepuember B, U983, parsuant oo
Mir's f Threlkelds alu

CEMATICEILY

re-gvaluatson of
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mindm positsons, MO =soed an wdditional
margn call o Threlkeld m the sum of 4.9
mullion dodlars

Threfkeld sued in the Vermont Distriet
Court, clatming losses of approximately fif
teen million dollars as & direct result of the
Tratematic Mis My
counierclamed for Threlkeld's outstanding
margn balasee, approxmmately wn millxon
dollars. MG then commenced an arbitra
tion procesding in London based on its mar
g demand and moved o the destmct court
action to dismi=s the eomplaint for lack of
subject matter furisdiction, or, in the siter
native, to stay the procesdings and campel
arbitraon

pverviloation by

The dstmet sourt, treating the motion &8
ane for summary judgment. held that “for
M to prevail, it must demonstrate that no
material azue of fact exists, and that the
uncisputed facts indicate [Threlkelghs
claims are subject to arbitration.” Judpe
Coffrin determined that material msoes of
fact existed as to whether ThrelReld's
clpims were artetrable and thits denséd the
motion for summary judethent. 58 well as
the altermative mobion

DIECHSRION

[1] As & peinteof depariure, we note
that federsl polley strongly favors arbitra-

tiom as ‘Y Rltermative dispute resoiution
proceaa s\ \See Rodrigues oe Quipps o
Shdgrton/American Erpress. [me, 4940
IS, W, 108 SCr 1917, 1919-30, 104
LWEd2d 528 (1983) Crenesco, fme v T

Kokiurhy £ Ca, H15 F24d B40 844 (24
Cir.1987). While it is still the rule that
partsEs may aog [y :-::n:[u-.h--: LD RUDMIL B
commercial dispute o arbitration
thay have contrarcted to do so, s
SpA ¢ Necchi Sewnng Machine Sales
Corp,, M8 F.24 693, 696 (2d Cir. 19685), cert
demied 283 US W89 856 S.0CL EG2 15
L Ed.2d 664 (15666), federa] arbitration poli-
cy requires thal “any doubts conoermng
the seope of arbitrable meues should be
resalved 1 favor of arbotration o M
Cone Memorial Hospital v Mercury Con
piruction Corp., 460 Us 1, 24-25, 103
5.0t 927, 941-42, 74 L.Ed.2d TR5 (1980

unseas
".-'l'l'.']|.

%23 FEDERAL REPORTER. 2d SERIES

{2] The policy m favor of artetzation i
&vEN Sironger in the context of intermation
transactions. Mitsubiski Mo
tors Corp. . Soler Chrysler—Plymouth
Ime, 473 LS. 614, 62831, 105 5.Co Li4n
F55-56, 87 LLEd.2d 444 (1985 Scherd )

Atberto—Cwlver Ca,, 417 115, 508 5168-51H

al buminess

fd S.CL 2449 Z2455-57, 41 LAMad 270
{1574). Enforcement of internaridnagl arkd

tral agreements promotes ghesmbock [ow
of intérnationnl transactank by removing
EnE ENreats LI |i.|'|l.'l:"'l'|l.lll:tf|- of time-con
uming and expenajve Ibgation. The par
thas may agree @ id'!'il-r-l"l‘ BE Lo Now Cheir
disputes will~be “expeditivosly and inex
pnsTvely fetglved shoubd thelr business e
labicnshafp shar. See Seherk, 417 U5, an
L0, M, 5.CL at 2455-58. Stahility
intermational trading was the engme behind
#he Sanvention on the Hecognition and E
tdreement of Foreign Arbitral Awards 2]
UST 2517, TI1.AS. 99T, 330 UN.TS 38
tDee, 29 19700 ("LConventson™ | (miplement
#d by the Federal Arbitration Aet (YArt
tratinn Aet™), % US.C. § 201 ¢t seq
This treaty—to which the United States is
a signatory—munkes it clear that the libernl
federal arbitration policy “applies with spe
cial foree in the field of international eom
Wrisubwat 473 L5, at 631, 105
at TISE

1HER |

MErce.
2.0t
The distriet coort losy saght of
sumptson of aroitmability=—probably bhe
cause of the strange procedural posture
the case aszsumed. The defesdant MG
having removed the action from the stat
court, moved to dismiss for lack
matter jurisdiction or, in the alteranative
compel arttration, [nexpleably, the sowrt
on It own moton decided “to treat the
motion at bar as one for summary judg
mient under Fed . B.Civ. P, B6." Having dons
that, the district court then applied general
¥ necepted sommary judgment standards

this pre

f subject

resnlved all ambigurtes m favor of the
nanmoving party, and determined that is
sues of fact exmsted s to whether the xs
seried claims were arbitrable. The court
thus relused to compel arbiration

While we do sot guestion traditéonal
saommary judgment standards, we believe
that they are inapplicable to the present
motion. The fatal flaw, sinee thers was mo
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Clis as 723 F.2d 344 idnsd Cir. 19911

guestion that an agreement to arbitrate
pxisted and that arbitmmtion was refused
wia Ehe decision to convert & motion to
compel arbitration under the Convention
and the Arbitration Aet into one for sum
mary judgment. The distroet cowrt erred in

Aot decyling the motion simply a8 one 1o
compel arbitration
With ths in mind, we turn now o the

guestion of arbrtrabdity, Qur oquiry
twa-fold: whether the partes agreed
arbitrate. and, if so, whether the seope of
thal sgreement eNCOMMpLEEESs the asserted
claims, Fleck v EF. Hutton Group. Ine

=91 F.2d 1047, 1060 (2d Cir. 1985k
E15 F.2d at 844; sce Metsubiahd, 473 U3, at
fh—28, 105 5.0t ot JA53=-55

(remesen

A, Agreement fo Aroirale

[3] Threlkeld and MG agreed that their
forward contracts for aluminam and copper
woald be subject to the LME Rules. As
previously noted, the LME Hules contam
T a'F-F-I:q'.ghlp: arbitration provisdms. Un-
der accepted prineiples of contract law.
party is bound by an arbriritson clanse i &
contract “unless he can show special oir
rymstanees that would relisve him of soch
an obligation." Cereseo, 3156 F.2d at 843
Threikeld's firt cloinm 15 that the argriras
tion provisions are unenforceable Dechuss
the metals contracts which MeORpITaLE the
LME arbitration provisions aréegntracts of
nidhesion

For an arbiraton prowson. o be strick
an 85 k eontract of pdbesion'there must be
o showing of * 'unfabgness, undue oppres
sion. or unconsconabilicy” " Rush o Op-
penkeimer g Ko 638 F.hopp. 872, BETS
3. DN Y 4896) mooting Finkle & Rosr v
Afr BecherSForibag, fee, 622 F Sapp
1505 ISI1ZYS. DN Y. 19850 see Pierson o
Degny, Witter, Reymolds, fme, T42 F.2d
84, 939 (Tth Cirl8984) (“purpose of Che
unconscionability doctrine is to prevent an-
Threlkeld's

Ehat

falr surprise anc oppresswon )
own admissions bele
present agreemenl represents a CORDrACt vf
Threikeld 18 o sophisticated com
modities trader with extensive experence
m this feld. The LME arhitration provi-
ions are typleal of those emploved i com

k= ciaim the

asdhesion.

eontracts. Threlkeld canpot now
claim that it did not understand its mghts
and obligations under the contracts. See
{remesca, 8156 F.2d at B46 (widespread uose
if arbitration elavses in the |:|du$L'r'_'.- puta
party on notice that eontract contains onel
Wa therefore find that these were not con-
tracts of adhesion, and the LME arbitration
provisions ire enforcenbls,

4] [n o next challenge to the arbatra

tion agreement, Threlkeld azserts that Ver
mont bw vowds any arbitration agreerment

miereil

where there has not been & specilic ae
kaowledgment of arbitration signed\ ¥
both parties, ViSmt Ann Mt \ 2
§ 5652(b) (19B%). This state, Siabais re-
uires that any agreemenfN\io Irhstrate

must be displayed prominently in the con-
ErEel af contraet eonfrmabif ind madt be
signed by the partida / Threlksld ssserts,
nnd we agres, that)ths/fontracts in ] e
tion do not eomplywsyth this mparous stEn-
We Conclide, that this
state staglitehNit apples st all, = presmpt-
ed by federn) law

The international bisiness transactions
gt msudl are governed by federal arbitration
law. The Supreme Court has clearly held
that the Arbitration Act upplies in federal
court o diversity suits which relate to con-
tracts mvolving interstate or mternations
commerce. Prma Painl Corp. 1 Flood £

dard, nowevar,

Conklm Mg Co, 388 U5 395, 402 BT
=0t 1801, 1805, 18 LLE4.2d 1370 (1967
The Arbitratson Act appliess to all "'cfon-

tracts| evidencing & ransachon mvalving

ST T g LEC. § 2 Section 1 of
the Arbitrapon Act defines “ecommeres” a8
interstite or mbermational commerce. %
I = | 5

: 3

[he metals contracts &b saue as well as
the alleged collnterml sgresment certaimnly
involved international commerse. The mat-
als eontracts represented contracts for the
purchase and sabe of commodities Tutures
] England by a Vermont-based

The colinternl valuation
agresment was inextreably tied to these
international !.FB-IiII'If CONMFACTS AnO0 MMAss
also

AFMPErR LN

be yvwewed oR o

contract “involving
nmerss within the meinmg of the Arbi-

tration Act. Prima Poimd, 3838 U5, at 401
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& n. T, 5T 3,04 at 1804 & m. 7 (Arbriraton
Act's ose of the term “commeree” not lim-
itéd to intersiate or mternotonsl shipment
of goods but applies also to contracta that
direetly affert interstate or miernationol
transportation of goodal We therefore
hold that the Arbitraton Act = applicabls
to the present dispute. This being the
case, we narrow our focus o determine
whether the Convention, as a specific unit
aof the Arhitratson Acl (8 applicahle, and, if
w0, whether & preempts the Vermont stat
L2

The Convention provides that:

Esch Contracting State shall recogmnize
an agreement m writing undeér which the
parties undertake to submit to arbitrs.
tion all or any differences whick have
ansen or which may arnse between them
i respect of a deflned legal relationship,
whether contractual or not, concerning a
subject matter capable of settlement by
arbitration,

21 UaT, 3517, Art [I(1) Purtherpore,
Section 202 of the Arbitration Act lmples
ments the Convention by providing

An arbitracon agreement | orsasbitral
award armng oul of o legahrEEnonshp,
whether conractual orlnot which 5 conr
sdered as commergma! inl:.lud'.r.p_ L Lransg-
action, contract, of, agreement described
in section 2 of this Gile, falls under the
Convention,

8 US.C § 202 “The goal of the Convention
8 o ppomote the enforeement of arbitral
AgTeemenia in contracts mysdnng misrna-.
tongesmmerce 50 23 0 fasilitate interna-
twonal\bosiness transactions on the whale
Soherk, 417 US at 520 n. L5 54 5.CL at
2457 oo 15 The United Btates, as a “'Con-
trncting Etate.”" has an obligation to en
force the Conwention, and applicatsen of the
Convention to the present miernational
commercial dspute wall achieve the goals
of the Conventian,

Becanse federnl arbitration law governs
this dispute. we must detarmine whether
the Vermont statute & sufficiently consst-
ent with federal law that the two may
pencefully coexast.  Artscle [, Section 1 of
the Canvention reqiires only that the
agreement to arbitrate be in writing: this

standard obwiously is less mgnd than thay
required by the Yermont statute. The Su-
preme Court has invalidated severnl swte
law provmions, on preempoon  grodnds
Where they impermEsbly impoge wpon the
liberal federal arbitraton policy. See Fer-
ry i Thomas, 482 U5, 483, 48992 107
a0t 2520, I525-2T, 96 L.Ed 3d 436 JhEET):
Southland Corp. v Keating 48521,
i1-16, 104 5.Co BEE BSE-61, T D E#-2d |
(1984}, The First Circuit has.redntly held
that restrictive provisions @imifr to those
found in the Vermont statube-dre preempt
i | b}' federal law. Ser Sefurrtier fmdus
daa'm. & Connollpe88 F.2d 1114 (18t Cir
1938 (swriking \Masbachusetts statutory
schame requinng TAter aliz that achitra
tion prowision be “conspicuously  dis-
close{dful. 08t densed, — U8, —, 110
SCp 2508, 108 LEd3d 742 (1990)

W agree with the First Circuit that
sty statutes such as the Vermont statube
directly clash with the Convention and with
the Arbiiration Act beesuse they effective
!:.' reincarnats the former Judical r||:|5'.|'_i'_:.
townrds arbitration. Aceordingly, we hold
that the Comvention and the Arbitration
Act preempt the Vermont statute, and tha!
the LME arbsiration provisions, &8 drafted.
are enforceable.

B. .':u'cape of the Arinfruotion Agreemenis

We forus next upon the scope of the
arpitration clauses to determine whether
Threlkeld's claims are arbitrable. Federnl
Padcy requires us o construe arbiiratson
clauses as broadly as possible.” 5.4, Min
erocog go Trndede-Semiin v Dlsh I
fermafional, M'me, Tdh F24 190, 194 (24
Lir 18B4). “|Ajpbitration shoold be com
pelled ‘unless it may be said with positive
assurance that the arbitration cluse 8 pot
susceptible of an interpretation that covers
the aszserted dispute.” " Medilizter Srog.,
Mme v A & § Transportation Co,, 621 F.2d
513, 52 Znd Cir.19800 (quoting Caiied
Steelworkers of Amerca v Warmor &
Gulf Namgation Co, 463 U8, 574, 582-83,
Bl 5.0 1347, 1352-54. 4 LEd2d 1408
[1063] ). Addrsonally, we are mindful af
the Supreme Court's directive with respect
to broad arbitration elauses:

s o



» il

DAVID L. THRELKELD & Co

Chim ma 23 F_Id4
f

Iln the absence Of any oXTresE peov

ciofi exciuding a3 partedlar grievance
:-.""l'" AR L0N, e Hink F T
foreefd] evidence of & purpose o exclude
the clum from arbatratson con preval
{T & T Terk ex, |
Worker {m, 476 U8 844 63
& 5.Cr L4106, 1419, B9 L.Ed.2d 645 al3]
reating Comibed Sfedfworkers of Awm
Warrter £ Gull Navigation A3 1
Fid, oBd-85, B0 =L b wi—ah, 4

L Ed ™d 1400 1960

the LME

ny r

As preveously slated

A FOYIBINE ArEIng wroirtrn

-
wr, 4 b [irst pequures arbailrabon ol “any

LPIBINE

[ Y g W L

The term

| ] UL Gl

Coptract”
ntract for metals in o f preseribed
uy to the Holes of the | LME]

LME Rules, Part 1§
Ihe second applcable arkn
tration clayse requires arbicracior all
rin relation to oy

L
und subject
Definitions and Gen
«ral Hules
H

fisputes arsing out of

wmtract which coninins &0 agreemsant to

Lo ArBItrAanton ih Acddrdind:
writh the Holes and Hegulnt

Exchanges

refer @IEpULes

of the Lon

jon Metal LME Rules

Part & tom 1.1
Threlkeld dargies that theé second arbitt
of provissdn cannot apply here becasm
thi eontracts in questson do pot speglically

tare char disputes will be peferraisg, arbi-
tFRton LME K
Threlkeld assers therefore et if arbicra-
on is required. it musk pewionde

quired fi

N AccOrdRnee  wiakth

be under

n wWherl ariMiracon

putes Sansmg out of

it it is re-

ir 418 i

tracts for metals, Wik this argument has
1 ceriain sgmantcuppeal, it mmses the
Tl Thega\ifm® nat two endividosl, fres
tandingg, Arbeiainon clagse rather, Lhey
iFe E[NrTEMted m an pteprml fashion
Threlkeld®would have us read each of these

DEOVIERL vacuum. This we

[51

mto ther coptracts,

the LME

the partses agresd to

By ineorporating Hlis

abide by all the Rulez. Part 4 enumersies
all the terms and conditions that are meor
porated into o contract when that contract
i made subpeet to the LME Ruoles. [t is

4%

METALLGESELLSCHAFT LTD.

iZnd Cir, 1990
lepr that

251

nee the parties agresd to abade
DB me
ntracts for metals. Thues
MTURIN 3N BFTEEMENT W Ar-
werordance with LME BRules, not

by the Holes, Part 4. Section 10.1
[ Lhe ¢

wling that the agreement did not

thie face af the contracts A

ch. Part 5. Zection 1.1 is applicable. Part

5 pros for artetration of all disputes
srtsing out of" or “in relation t0" & parte

Har conbract !-'.u'.1.r.|'r|.:: thess two prove
ibfs LO@gheliead 58 We mMust, [heé cofé mEdes
5 to arbstrability 5 whether Threlkeld's

ut of or relate to the Threk

niracts for metals

“laims arse
1/ MG

an agreement that redgaiirey vt

tration of “all dispotes arsing ‘oubaf or in

relation to u contract = hepad\enough to
ovEr Lhi iputes assefed\in this case
wed Matsubinky, 473 LiShAL B24. n. 13, 105
208 at 3352, 0 1@ (cAaule prowviding for
arbiitention of all didgutés “which may arise

hetween | poriies b ot of or in relation o™

listmbution(and \exles contract was broad
nougt cower Jedernl opnbbrust choomsh

Flecky 811 B2d at 145-52 (clamse provid-

ngs M _prbitration of “falny controversy
amsing out of the employment or termi-
watiof of an emploves brosd epough to

# Ol O pasl-leFfnation s which -

rolve signifwcant nspects of the poor om
vmentl, Peroel mdusiries fae v TH

ki g ime, 371 F2d 7, 89 (24
. s puie provadmg [or artotraton

{f "am miroversy ‘relating to' " a par-
& ifd sald controct bhroad enough Lo
‘over claims stemming from an alleged col

iteral agreement o provide plamtd] with
if ¢ distributorship)

Threlks laims that its causes of action
of arvse outl of and do not relate ta the
deriyving rials rcoptracts Rather,
Threlkeld asserts that its chaims arise out
2 collateral agreement with MG, oomaly

value Threlkeld's forward
ecaiige theé collaleril agres

L AFTEEmiEnL LD

ORLTActs, and
1 arfiitrabion clause. the clams

We rannot agres with

nis contention. The f{orward econtracts
were the genesis of the parties’ reloton
shrp;  the allegea collateral agreement
stemmed directly from the forward on-




metals contracts Detwesn

MG
alleged

LFACTS The

Threlkeld and represent the subjeet

matter of tha VAIUSTIOR Afres-
ADEENT [he :-'.l!'l-l-'i].:h' CORCRRCLE, Che
agreement “had no strting
finishing point and no subject

Pereel, 871 F.2d ot 9

MEeTIis;
valuaton
goint, no

maltar,

In Pervel, the parties had a purchase and
snle agreement {or the defendant’s fabrscs
and wallcovering products. A
agreement also allegedly existed where the
plaintfi was to be given an
tribatorzhip Plaintiff susd for
breach of the alleged collateral agreement

contract

T“!-..-

contammed an arbitration clause which pro
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original purchase
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Wea saw
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no meanngiol

Hon Services alleged

ORLrRciE, Lhére &
DeTweEsr e

FIETINCTRON

present situabion and Chat fnced by the

Fervel court
Thirelkeld plases great relines upon Mee-
chi SpA v Neeehi Sewing Wackine Sales

521 FEDERAL REPORTER. 2d SERIES

J4E F2d &2 |2d
S, =8

I."”-Iu Lir. 13851, feri

demied, 381 115 S0 =82 s

Neezh Sp A, 5 fap

1 ki) I

L.Ed.2d 664 i
i
had entered into an exclusive distributag
Sl RETesment N Earhi
hine Sales Corporation (“Sales Corpors
tion™) in 1%61. The agreemenf pofeded for
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ment containing the arbitration provisson
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Unlike the two contracts in Neechi the
matals contracts and the alleged valuaoon
agreement 1o this case cannot b sast to De
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eparate and dstimet they cos
See Pervel Mndus., |
T Waollcovering, Ime. 675 F.Supp. 8587,
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‘with confidence” that the contracts at =-
sue were " ‘separate and distinet' V), affd
371 F.2d 7, @ (2d Cir 1983) (distriet
‘correctly distingumbed” Neoch |
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COMCLUSION

Having resclved all doubts as to arbitra
vility in favor of arbitration, in accordance
with federal polcy, we fnd that the LME
artitrnlion proveEions ore broad enoagh Eo
COVEr Ché AftsTied :iIF':i'JLFH ingd we direct
thé parties o proceed 0 arbitratwon. On
remand, the district court shall order the

nartes o arbiirate thelr gFrisvancss | a8
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Defendunt was convieted in the United
States Distrvet Court for the Eastern LDiss
treet of New York, John B. Bartels, Jo 8
extortion and conspiracy to commitQeytoes
tion, Defendant appeabed. TheThury of
Appeaks, 391 F.2d 439 aifirrged, Defen
duant petithoned for certipragl The Sa
preme Court, 110 5.Ct 275 grinted pet
thon, vacated judgment) Bwd remonded
The Court of Appéals. Jon 0. Newman.
Corowt Judge Beidl il (1) defendant
made out prinik fecle case of discriminato-
ry use of perempiory chillenges, and (2)
remand waBsRquired due to fxilure of mag-
istrate v make fndings a5 W whether
prosetulor's explamations for peremptory
challenees ns o two MITHLY  VEOPemiEn
wgye ruce neutral

Vacated and remanded

. There 13 wme comlroerrsy s 10 whether din

misal ol an acishé 16F LBCE ol wbecl malar

1 FEGallred afls & COLIrY arSeTy artn
Irathd Puriianl 1o 16 T LT EITT Ceirprare
Hordem, fne v Mef Mk Produces Co, Led, 919
F.2d 822, 626 ¢3d Cor. |'990) [cowrt ordering arki
iratson pursuani 1o the Coavenison retains sub-
1 TREIREr ||.Ir|5d|l:'|ﬂr' B0 1SS0 A8 I0JUENCLion imn
mid of arbitration] with MeoCreary Tire & Rubsher
fa « CEAT Spd., %01 F3d 10323, 1038 (3d

1. Jury =13 5.1]

Defendant establshed prima facie case
of discmination in prosecutor's use of per
emptory challenges; prosecution’'s chal-
efge rale agandl munontes wis 0% and
minority percentage of populadon of dis-

ret [rom which venire wis 4drawn was
B

+ Jury =33i5.1)

Prosecutor cannot avosd Hatson Gbh®
gation o provide race-neutrnl explanatons
for what AppEars o e STAusheally wigmifi-
ant pattern of racial peremptery™ thal
lenges simply by foregoing Gpportdnity
use il of his challenges agninst-mminorities.

I Urimminnl Law @=q)R803)
Jury =121

Fask of ngsesking prosecutor's expla-
ration for nes\oMpefemplory challenges, in
irder to defemine oltimate saoe of wheth-
ar dmceammution kas hesn shown, folks pn
mapifupan judicial of ficer condusting jury
welpclion, whose determmations as o ereds:
bilitg ol proffered explacations are entithed
W nppropriate deference.”

I. Unminal lLaw &1]181.5(3)

Faillure of magistrate to make Edings
a8 tn whether prosecution's explanstions
for peremptory challenges as to two minor:
bes were race neutral warranted remand

Abraham L. Clott, The Legal Aid Soc.,
wew York City, submiited a letter brief
lor diélendant-appellant.

Frank J. Marne, Sp, Counsel, Organized
Lame sectson, LS, Dept, of Justice, Wash-
mgton, [LC, submitted o letter brief. fop

P |

Hefore NEWMAN, PRATT and
MAHONEY, Circuit Judges

Cor 1974} {pnce arbstrabion is ordered parsuant
to 1bhe Convention the cousi is siripped of sub
ri:i malier junsdiciion over ibe sonom ssd dis
raeasid is rogueired ) and drior Chooslane Corp w
Mpkroverk Lig, TO4 FSwpp. M, 1§ (EDN.Y
| 5690 (wame) and Sigerus, fnc v Cormpamia de
dcern del Pecifico, 54, 53 FSepp. 37, 34 (5.0
Y. 19TH) (xame). We prefer nof o resch this
juestion umless amd wiel 0 8 propecly rassed
Pedinre ihe difirict fowf an femeand






