Bi2

& patisrm of mporiaf@ ACOWCY. cannot sop-
port &n mference that appellants Berkery
and Quinn were partes Lo an otherwiss
anidentified conspirscy 0  mandlacturs
methamphatamine

[4] MNorenthstanding our exwnded dis-
eugsion of the
prove 4 erme invoiving methamphetamune
there remains for consideracon Quinn s ap-
peal of his convictson for apding and abet
ting the fugitive James Murphy i posseas
ing P2 with intent o distmbuate. As prev:
pusly stated, the extradition Ereaty Wwiath
England prohibited 8 similar prosecdtion
agninst Berkery

governmenl 8§ TELHORE L

Juinn clams that both maufficent evi
depecs and an improper jury instruction e
guire reversal because 1he prosecution
failed to establish that he kpew his acthe
ties jor Morphy's) were drug-relsted. | The
sreymatanizal evidence, however, vipwed 19
the light most favorable to theNgotween
ment, Gigerer, 315 U'S. ar 80, §580 ar
{68710, was sufficient since ff amphy estab
ished Quinn's associabon-enth Murphy and
the F2P. First. Butcher and Ammerman-
Lelux, the regismration workers at the con
vention, identified-iJuinn a8 the man who
gave the fakse rapieslan McPherson,” and
then, when/the, Customs agent deliversd
the F2P W@ H!g.u-p)l.'_.r. he used the Same psey-
donyme=Finally, Murphy directed the
agent fo load the boxes into the Ford Bron-
oo, registered o Quinn  Based on this
chiug ol events. the jury could ratonally
contclude that Quinn was associated with
the PEP scheme, and that he intentonally
provided Muorphy wath his truck for use m

transporung  and dstnbubng the large
guantity of drags
(5] The jury charge on “conscwus

avaidance” does not alter our conelusson
Judge Cholakm mstructed that “{tlhe ele
menkt of knowledpe of & piven fact may be
satified by proof beyond a ressonable
doubt that a defendant acted with a con
sesous avoidance of what the truth was,
unless he sctually betieved the contrary o
be true” Quinn allepes thar ths “con
AC30UEE A Dedanes” ipstruchion Lo Junced
the allegzd evidestary preseem By allow
mig the Favernmest 12 sacape 8 burden of

35 i z : =5
-'\"_ .' L L ¥ ]
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proving his intent to aid and abet HI:|—I.|.
FHe chkaima there was no factual basis 1

Lhis charge becadss his defense Wis fOresg
cated upon mistake of identity, not on ey

[

of gulty knowledge

¥

We do pot apms.

The government had the burden of e
g the regumite mient elements of .
aiding and abetung offende AQuinn s .,
ol ihe paeudonyim, his clagraniade with Fix
International and th&odewi his truaek
distribute the P2 sfunided an evidenton
basiz for Jidge Choleklc charge that thes
facts might ha\used to nfer the regumss
mens req,  Moreover, Quinn did not objes
o ths fnstuction. Sinee the charge wp
prope and Qulnn wis not prejudiced by
vl ‘gonchude affirmanee is in order

wecordingly, Berkery and Quinn s convie
twons for conspiracy 1o manufacture met:
amphetammne »re reversed on the ground
wi have set forth. Quizg's comviction S
ading and abettimg Mu=—hy m unlawiu
poasessng P2P with fowu w disimbute
affirmed

(]
——

BORL EN, INC. Appell .ntL
Y,

MELI MILKR PROLUCT: O,
LTD.. A -wiiee.

Mo. 793, Doceet ilu4i.

United States Coust of Appecis
Seeund Clrent

rgtisd Mov, lo, 100
Demided Now, 21, 1050
Amercan doderia: k Lovisor Broug®

acbon AgRnst Jupanesc ocensee for breact
of contract and wrongphal destrustoon

good will. |icensor sought to couipel arb
ration sud sought prelimoary mjunction
sramal lioepiss 3 use of Maputon pAckay

ing. The Umied States Disteet Court for

)
-
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,
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. Jouthern Distrct of New Yack, Mary

ppsofs Lowe J., condiconally dismmsed
I

;om 0D ground of forum ocon convemens
"1 peensor appealed. The Court of Ap
iV mbers, Ciecoat Judge, held that o
had subpect matier umsdad
o af LN Applcaton {or predminary
[ i aid of arbiteation: (9

cuDmIt @ (urssdis

camt BILET

nd DY LAroicration CRat

.:.-- he 0 New Tork: (3)

L ISTICT

T.

ort properly dismissed achon on grounds

rum 0O COOVELIEDRS, and (41 Leensor
il be allowed to reapply for prefim
i

tret Court if Japa
. court would not deeide licensor's appii-
an for pretminary injunction wathin ol
vg after DEIRE sobmithsd

Sh:

v MJURCEEON IR [

i ffirmed i miodified

irbitFation #=1.0
Emtertdiming appieation [oF & firelm-
ary mjunstion ia oid of arbitmtion s econ
pafit WILh COUST S pOWErs ander federal
-rote charging [ederal couris with en
=g LOOVENDOON On Che Recopnitien and
gnforcement of Foresgn Arbitral Awards
s USCA § 208 Convenoon on the Rec
gruoon and Enforcement of Foreign Apfi
wgl Awards, Art | ef seg., Y

ke

S04

\rbatration 059
Lntertalnmng appicancs QR prelm
Yy AjUDSIIOn I kg of frfration = not
rspeigded by CopventonNomvGhe Hecogni
ind Enforcement N Foreign Arbitral
consstent with s

1 T i o _onventon on the

ngnition, and Snforcement of Foreign

rictral Avwct Art | et seqg., B USCA
"

Trade Megulation =821

L eaurt had subjlect matter furs

&ntertaln afpacaiinn LaF preilm

anctive relief in aid of arbitration
iBf TTacemmark lwcense agreement, wihach
| wided that all dispules ans-

) n with agreement shall be
by artutration pursuant Lo
AfEnREE- A Merican Trade Arbitration

SCA ] 20k Convention
n the Hecogmtion and Enforcement of

Foresgn Arbitral Awards. Art. []. subd. 3, 9

Agreement 9 1

3.C.A § 201 note

1. Federnl Courts &=45
licendee did not submit to
COUrts Sim-

Py by agresing w be bound by arbatration

lapanese
imadction of New York state

tHAL Maght 6F might not be in New York
nd thus New York rule providing that
0 Froand of [hean

‘enmenl farum when acuon arnses out of ar

mrt shall not dismiss

'elkiEs LD CONCMRCT COnCAnIng provision
whereby fareigh corporation agrees o She
nit Lo jurisdiction of courts of Nef@ Thre
was inapplicable. N Y MecHinness\CELR
¥ MY MeHinnev's GefheraN Obl
gutions Law § 5-1402 subdhliEh

% Troade Hegulation &=]]1h
wew York choig@islaw clause
|

rrademars wnae, iprefment 15 not the

equivalint of cholge of forum elase

fi. Trade Rerulation =110

Prosgsagn Jgn trademark license agree
Ment SMAONE thal conract wad deemed O
have béed made in New York was mot

r'd

sgiivalént o express chowe of forom

w‘lw?ﬂ'
Federml Civil Procedure =921
i COUrS are not required o hold

iral argument on every motion that 15 Tiled

4. Federal Civil Procedure &=1828

[Mstrict  court
A ArfUmMment of motdon LW diSmiss [ar
ertamn date and then. m derogation af that

mproperiy  schedulbed

iedule, rendered |15 dECISMNN 0N EAT|F
150

4. Federnl Couris 45

[ COvart
Orum non convenens, American

PCENEOT § I

properly damissed, an

i n JZAINST Japa-

5@ |[wensew for bresch of contract and

iestructon of good will, where
sart found that oaly the Japanese
sumers were aifected by

rjunction ssoed I Japan

TIRFEEL NG

NEgULE, Thak
would be enforceable there but one ob
ained in United States might lack enforce

abulity, that Japan had greater interest in
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litrgamdn, and thal sitemabve remsdy was

T
available to lcensor mn Japanese courts

18, Federml Courta =45

[n deterrmamyg whether W0 dESmss ac
tion on ground of forum non convenens,
courts must conssber whether alternats fo-
rum #=xiais, but whether they do 20 at be-
NN =

not depositive of adequacy of thewr analy-

gnning. middle, or end of written

S5€5

11. Federnl Courta =45

Dhstruct
motiah L dmMmiEs on |.:rl:lu!'|':i of forum non
convenns, that 4as
avatlable o AmeEncan Irademars ICeRsor A
.‘d.|.li!.r.l.-"E-:' SOUFLE WaE Hljl‘l.lll-'l-:l'-:-: SUEpOrTEn
where there was good poassibility that Japa-
pese court would grant preliminary rebef
from alleged vaolibon of [loense aFreement
even if underlymg arbitrsiion PiDE
forward n New

~urt s [hding. wheh grantng

alternatove remedy

Wis
-
10rK

12, Federnl Courts @il

Far Japan tw be considegetl, adequate
forum, for forum non convenmens purposes
Jupan need not provide precsély the same
remedies and m samé Bme frame a8 United
States court

11. Trade Regulstion &=624

Fl;h:-'-qurn: 0 AEmmIssIng
tradematk \leepmar's breach of sontrast ae-
tion aEninst Japanese licenses on ground of
{opum, nof licengor would be
wllowsy o eeapply for preliminary injunec
pinn™in dmeriet court [ Japanese court
whuald not decide bhcensor's appbeation for
preliminary imjuncoon within & days after
f was submitted

N mErican

NIV ENRETS

Eevin J. Flunker., New York City (Wil
llam F. Plunkett, Jr.. Arthur J
snd Plunkett & Jaffe, New York City
Walter W Hans Fucher and H
Stephen Harms, Jr. Columbus, Oho. on the
brefi for appellant Barden, Ine,

SemEtas,

K ocher

Samuel Kadet, New York Lity (Harry H
Carfinkel, Steven J. Kolleeny., Chase A4
Caro; Brmn D Graifman, and Skadden,
Arpa, Slaie, Meagher & Flom, New York
City on the brief), for sppelles Megi Milk
Products Co., Lid
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Before FEINBERG. TIMBERS and
MINER, Circunt Judges

TIMBERS, Cireunt J'_.l:ppr-

Appellant Borden. loc
from an order entersd
of New York

Bordenl appeuls
Ucrober A, 1990 o
Mar

LSMmisaing

the southern Lhatrict
Johnson Lowe, [hafrmer ..-',un;:a-.-u-

ihe actiomn on the groubd o forom

convenleEns

Borden commenfid Bhis action an August

i, 1900, sesking 8 Prelimmary njuscton

n aid of afcrapon. The court
the motiol Ffappedles Meini Milk Prodecos

F e

2 FEMCE

Co.. Lf£d Tl o dasrmiss
Harden

'|J-|I'I'.I!:3!=,'\_" LN RCOIONn D

i, ippial nterds chat the

fourt drred 1o

rause (11 Medyi failed to suscasn == |

I Showing thatl an adegiuate remedy «a
the altarmate

court reled on ermnecus factual Lssur

NS,

barred dismissal

{arum =1 T

availsble in

apd (3 New York procedural rules

if the action. Maij
[ends that the dmrmosssl saouid be gfTirmed

wn the ground of Torem non coRs

BTLIBTE OF
in the altermanve, on the ground that the
court mcked EaDjsct mMAatier Jursgiction
For the reazons set forth below, we af
firm the order dismassing the action on the

g?-:-un-j of forum AoR convemiens

We shall set forth only those facts and
prior procesdings believed necessary o an
understanding of the issges ramed on ap
peal

Borden, 3 Mew Jorsev coOFpEFEtion with
offices in Mew York City
il corporation engaged in the manufacturs
and distmbution of food, damrry and consum
er products i the United Staces
throughout the worid Moip, a Japanese
corporation with offices in New York City
4 engaged (n the manufacture of mulk and
midk products m Japan and other parss of
the world. In 193, Borden and Meifi en
tered into & Trademark License and Techn
cal Assistance Agreement (the agreement),
purspant to which Borden licensed the use
of it name and logo to Meij to be used on

18 & multi-nal

anad
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Chs as 69 F.Ld D2 (Bl Tir. 1994

5 vanety of marganne products mangfac-
ered and sold by .'l!r.'1:| 1f Jipin far a
pltl'lﬂd of meven years. [he agresment.
which was performed entirely in Japan
gxpired By s terma on Uciober d, 1154

For the past seven years, Meij has sald
jumber of margarine products bearing the
Borden trademark The formulas and
rechmigiied uied to manalactire the MarTa
mpe products are owned by Mans Mo
kas obtained protection under Japanese De
SIgM Patent law for the marganne packag
ng it has used

iithough the agreement has now ex
F.n'L.". HE‘I]I CORCRdes LD MArEeEl MArganne
im Japan, mn the packaging it had heen
uming while the agreement was m [orpce
but mow without any use of the Borden
trademark or loga Barden contends that
the use of the packagmg 15 an “appropria
aon im vislatlon of the agreement

Section 16 of the agreement specaifically
provides that all disputes arising in copnes:
won with the wpresment dhall be fiaally
settled by arbitration pursuant to the Japa-
pose=Amerean Trade Arbiration Agres
ment of September, 1952 Accordingly, an
Augusi 24, 1580, Borden filed & demand Yar
arbitration, allegng that Meri had ©@rorasb-
ed the agreement and unfairly” SSenpeted
with Borden. Hrsp contents Lhal Japanese
patent law authonzes 15 eenbinued wse of
the packaging and asserts that® the agres
ment betwesn the partes i slent &s w anv
use by Meqji of packKaginpafier termination
of that agresmant The =zite of arbitrn
ton—which Will-Ds either New York or
Japan—has, mol et been determined

Um Augash 30, 1990, Horden sommenced
this sagnomiin the Southern Dhatriet of Mew
Yorkalleging claima for breach of con
tmttand wrongiul destructon of goodwll
Barden sought to compel arbitration pursu-
ant wo 9 U5.C. § 206 (1988). [t alss sowght
3 prelmmary injunction against Medp's use
i the dsputed packaging Jurnsdietion
was based both cn diversity and the Car-
ventwon on the Recogniton and Enforce
ment of Foreign Arbitral Awards (the Con-
ventaon|

On Augast 30, Borden obtained a tempo-
rary restrainming order from the Part |

Judge, Hon, Hobert P. Patterson. Jr. The
case subsequently was asgigned to Hon.
Mary Johnson Lowe for all purposes. On
September 5, after hearing arguments
from both sedes on the preliminary injune
tion moton, Judge Lowe declined to extend
the TRO granted by Judge Patterson. In
stend she allowed it ta expire by it own
terma. Meill indicated at the Ssprember i
nearng that it mmtended to {Ue a motson 6
fismmiss on grouncs of extraterritorialagy
and faram nop convenena

Judge Lowe scheduled a further\bearng
an the prefiminary mpunctop ‘moten for
September 25. She also infcaten“that the
{BFiif nof conveniend mobinS would bw
neard on that day. /She 3sked that the
HLpeTSE OR Lhe .'-1!'.II._I NOA CRRYENIENE MOotlon
be filed in advance @ the 25th

Meiji servedNdndofiled s motion o dis
miss on Seglember 7. The papers indicated
that Meqghwodld bring on its motion befors
Judge how®on or after September 24; thar
AfEWERAE papers were required o be
Served and filed by September 17, and that
any reply by Meiji wonld be due September
=1, m Thursday, September 20, Judge
Lawe § chambers miormed counsel for Me-
Ji thal IL wished Lo recensd any reply paper
n its motion to dismiss by 300 pom. on
Sepiembar 21, Meid complied with that
reguest

Also on September 21, eounsel {or Boe
{en and Mes agreed that, at the heanng
scheduled for September 25, no Japanese
ressdents would be called 0 teshify as wit
nesses. [hat AETeement Wil nol commani-
-ated to Judge Lowe

Al approximately 6:15 p.m. on Frnday
september 21, Judge Lowe's law clerk in-
formed counsel that Judge Lowe had decid-
ed to dismiss Borden's action on the ground
il forum mom comvensena. On Oectober 3
.."Jrh;'z Lowe filed ber written optnion. Tho
expedited appeal followesd.

11

Ag g threshold marer, we address the
jusstion of the court's subject matisr jurs-
dETon Lo entertan the appleaton for pre




BZ6

liminary injunctive refiel in ad of arktra
G,

Ths matter was not raled on by the
distréet court, bur, in & bmel filed by Memq
jast hours prior o the oral argument be-
{ore us on the inswmnt appeal. Megp clamed
chat the distmct court lacked junsdiction
Afthough Meqji's tming m presenting this
FAFTICUIRTTY gt of
Borden has muiniaimed
throughout these procesdings in which it
has pressed urgently for an expedited de
termination on the

clium Wil ol JEell,
the posturs

MErE, we rebognite
that we are required to consider whather
there 13 {ederal junadiction
ery, Lid v MY Nurnberg Erpress B4
F2d 1202, 1294 (2 Cir.1080. We
carefully sxamined the jurisdictional clnim
We conclude that we do have | dietian

Roco Carm

e

Meiji's argument is that. since the agree
ment betwesn the parties contains an arbh
tration clause, the Convention s applcaihe,
Article [113) af the Convention pegyites
that “Ttlhe moort of o Lontracieng Wrate
when seized of an sctiom im & mafter in
reapect of which the partief have fade an
agreement wathin the mehning of this art
che. shall, at the regdest of one of the
purties, refer theé jJpartes to arbitra
rion {The full text of the Convenbon
in published  following 9 LU.5C.A § 20]
(West Sugp. [B80W" Barden soncedes that
the Convention i3 appbecable. but argues
that the Bonvenoon does not oust the coart
ol fursdiction Lo MsSue an inunction in &
cigrbieration. We agres.

Eedernl courts are charged with enfare-
wig the Conventon. 9 UL5.C. § 200 (1988
Specifically, a court “may direct that arhi-
tration be held in accordance with the
agreement at any place thermn provided
far Such eonrt may also appoint arbi
id ut § 206 Forthermors
the courts ars smuoowersd to comfirm an

trators

arhitration award onee rendered Jfd ot
§ 207
1] Meng argues that a cogrt's jursdie-

tion 8 limdted oo .".'!.-l;-l-!.'!:.: AFGITFALOn or
onfirming an arbitration award in the
instant case, however, Borden specibically
invoked § 206, seeking to have the gmmet
court compel artitration and appoint aroi

%1% FEDERAL REPORTER Id SERIES

ratars. We hold that entersuning an ap

plcaton for & prelimInary Mjoncton m ki
of arbitration with the court)
powers pursuant to § 2060 O
Tire & Rubber Lo, o

~Insistant

MeCrea my

CEAT SpAd. 50

Fod 103% 1087-38 i3 Cir 1974 idiztme
rourt arder refusing to vacats an attash

reversed, DeECauseE unCepiyng oom
artitrfton aitn
[t]he Convesfidn “Sefiids the

-optracting Rdte from enter

o O¥poss

gether and
courts [ &
ENIng & L whkeh fNolales”an agresmen
[mierndonal Shipping Co
Hydre OffibareNIne., 575 F 2d 288, 35|
n 312 Cirmighgrict
jurscRTon) Sould not be premoved ae
the Codvintdd because “the party

INE JI3 Rrovisions 4id oot seek @rther

to arbitrate”)

court properiy held
that

nvak

MY arbitration or o enforce an arbicral
awhrd’

#rl demeed. 110 501

{2.3] [n the instant case, fgr frmm oy
ing w bypass arbicradon, Borden sought t
hawe the court compel arbiration W
York law specifically provides for prow
swonal remedies m conmection with an arbe
trable controversy, MY .Civ Pmel & R
(CPLRE) § 7508c) (MeHinney Supp.195940)
Aifnd The -.'".;'J.:d.h.f powers of Tederal courts
include the authomty to grant it. Wurray
il Praducts Ca, & Witru & Co, 146 F 2
$81 2 Cir1944), Enmcerrsining an applics
won for such & remedy, monedver. 1§ oot
precluded by the Convention but rather s
consastent with its provisons and 115 Spunt
In Murray, we that am arbitracion
ioes not deprive the promisees af

I st
'

{0OF SpEeQY

ek
clause '
the wsual provisional remedies
Bl We held

that the desine

defigions ofi Arbitratbn
#nt with a to make as #ffective ns
?I'.I!‘Eul'-i‘! recovery UpaOn BWaris, after LinaYy
have Deen made, wnich 5 what Provissena
remediod 20 i

15 BALIFElY CORSEL

LESIRE

We hoid that the distrce court properls

exercined fubject matter jursdiction

[ 4=

We deal next with Borden's =labm

T
13 Ltite poocedura
fisrrict court fre

riles preciuded the
LISMISSInE This acton on

3.-r

& grouad of foram non conveniens

i g- Tl

Flff

P
1198

mon
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den rebes on & swace |law provisson, MUY
CPLE § 32 -.'n‘.cl".mnr:.r 100, whach
provides that a court “shall not dismiss

on the ground of nconverenr forom,
wHere [he acrbon arses out of or relatss @
§ contract, agresment or upndertakimg to
which section 5-1402 of the general obl-
putions law apples Hy its terms,
apwever, N.Y GenObbg. law § S=1402
Wekinney 1989) applies oniy when a con-
st SOntains a provisson whereby & for
sign COTPOFALION “agTess Lo submit to the
jursdiction of the courts of this state.” /d
st § F=140211Wbe. The distriet court cor
rectly concluded that Meip did not sobmit
ta the jursdiction of the Mew Torx state
courts simply by agressng o be bound by
grintrofion that might or maght not be
Wew York. Moreover, the New York
shee of law clause m the partes’ agree
ment 15 not the sguvalent of a chowee of
forum clagse, Oif Sarine Lid Broken
Hill Propreiary Co, 613 F Sapp. 483, 457
SDN.Y.1985. For this same reason, the
prOvIsEn in the agreement that the con
tract & deemed to have been made m New
York is not equivalent to an express choce
af foruim cladse.

We hold that N Y.CPLR § 32T(b} = map-
i_-i,nﬂ.hir to the mmbant cize. We rrnrﬂing’
Iy need mot resch the issue of whether the
mandate af § ZZT(B) wouold conteol™m thas
sse,  Imdeed, putting § 32716 ene side,
we poed not resch the more“geperal nsoe
if whether forum non fonenens = gov-
eroed here by state or\(edefal law, since
the forum non conveniens doctmine 8 sium-
lar under bath federal ahd New York State
aw. See Schertemisid v Traum, 580 F.2d
1156, 1162 5. \1TWD Cir. 19TEL.  We may thus
proceed, b applying federal law to the fo-
MUm_GOm CORVERiATE EE0E.

¥

This brings us finally to the merits of the
farum non conveRens 1ssuve. Uur review
of the distriet court's dismissal on that
tnsls B extremely limited. [n Prper Air
afl Co. = Rema 45 US 25 257
(1381), the Supreme Court expresaly =d-
monshed courta of appeal &5 follows

“The forum mom cowmremieny detarmis
mation 1 commitiad W the sound disere
ton of the tral court It may be pe
versed only when there has been o clear
abuze of dmcretion; where the court nas
sonsidered il relevant public and private
nterest factors. and where s balancing
of these facwrs @ reasonable. = deci

100 deserves substantzal deference
There, the Cours held that the Third Cireait
had erred in rojecting the distriet court's
analysis of the public and private mterest
factors, /d at 28]1. In the instant caSe
we hold that the distrer court didShoe
ol ariee
Corp. Gas Plant! Disaster, 308, R2d 195
0T (2 Crd, eerl demed AR WE AT
(1987

ashuse 1t discrebion, fn ore

(Al The (Filbert Faciprs
The relevant factarsfor district courss to
congider were gt forth in the Suprems
Caart's seminalNgaown 0 el hi Corp
r (relteert, S0 L i | MIB=09 (19471
The prvale intePests of the lidgant inelude
therelbeve =ase af access o sogrees of
proot; gvmisbility of compulsory process
for attendance of unwilling, and the cost
ol obtmmng attendance of w=lbng, =i
hedsss and all other practical prob-
ems that maoke tral of a case sasy, expe-
ditious and inexpensive. Thers may alsa
Be gquestons ns o the enforcibidity of a
judgment if one = obtained
fd. at 50B. Courts aklss should sonsider
factors of puble mnterest
*Administrative difficultdes follow for
*GUrts when DOEsDoR 8 puUsd up if con
gested centers instead of being handled
at its orgin, Jury duty is & burdes that
puEnt nob o be imposed QPO L DesDfue
of a communmity which has no relabion to
the litgeton There 15 o local mtep-
a8t m having localized controversies de
e Al Rome,
fd at S0E-09
vears ago, [for more than three decades,
Justee Jackson's opimion in [Crilbert | has
been recORTUIed a4 the leading authorty on
faram non convemens. Alcsa 85 Ca v
MY Nordie Kepent 854 F.2d 147, 150 (2
Cir.} jen bane), cert demied 449 U5 580
1980, [n Aleoa, we retierated our adher-

As we stated nearly ten
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ence to “the simple uniform standard of
(rilbert.” [d at 155

The district court m the instant case
carefully conswdersd the Gilber? factors
It found that oniy the Japanese mariet and
consumers are affected by the partes’ dis-
pute and that all necessary fact wntnesses
are in Japan. The court found further that
an injunction issued in Japan clearly would
ba enforceable there, whereas one obiained
ifi [hiE COURCEY Mignt fot De E!f.il.ih:l'lmpt
the poblic mnterests at stake the court
foand that Japan has & much greater inter-
#5t m the Hbgation than does the United
States

[T, 8] WWe are cognizant of the fact, of
which Borden makes much, that the distriect
oury rebed on an erroneous fectoml as-
vumbtion 16 '.-E.'Il.'.'.EH: ehat all AeceLRary fact
wilnesses Gre in Japan. The court did not
have the benefit of knowledge of the par
ties' agresement. reached on Seplemibeag 2%
shortly b fore 18 decmion was reftersd
not to call any Japanese residerfls Ses\wi-
nesses. | ho unfortunate error resulted, az
#ast in part [rom the highly) rreguiar
procedure [ollowed by the codmAin reaching
and rendering its dismusgal decision. The
court s chambers ;ﬂ.i-l:d ciid naei far Hrljl Lo
ask for an expeditede=ply brief and, just
hours after (mceving that bmef, called
counsel foelwoth swdes wath word of i
jecson=—={four Hays pror to a scheduled
oral argument. We agree with Borden
thei shad oral argument gone [oreamd aa
Scheduked, the court u:l-:luul:t.r-:l.l:r wmiald
bmite Deen informed of the parces’ salent
agreement nod o call Japanese residents as
witnesses, Although busy district courts
are by no means required to hold oral argu
méent on every mobhon Chat 8 I"||-rld_ IE was
clearly improper here for the court to
schedule oral argument for Seplember 25
and then, in derogaton of that schedube, o
render it decimion on September 21, We
do not condone this mproper procecurs

While the court's unorthodox prosedors
deprived the court of full mformation, we
are satisfied that it did not fatally under-
mine the court's [mdings [ts (rolbert
analy=is was comprehensive and was not
limited to the question of the residence of

the prmary wiinesses Father, the comrt
consdered such additional important
factors as the enforceability of relsef and
the primacy of Japan's interest in the liga
Lsom

(%] We necessarily must place heavy re
lmnee an the discreton of the district court
in balamecing the Gulbert facforsA Alcca
rupra, G54 F2d az 1538, Ulerche cirram
stamees of the imstant c3gad™we hold thaz
the court's decsmion &6 diemss n ight of
the (ilbert factors gs _gufficiently jusn
fued

B} Adequdcy of fhe Altermative Foram
Bordén Mssrta that the court's apphica
vonaf the (refbert factors was “rmispinced
nmpbhe irst metancs becaise H-.-:I: Allegetly
faded to meet. “st the outzet tE DrLred
fif ghowing the avalability of an adeguate
remedy in Japan, We reject this conter
Hon
Borden s argument 15 hinged. precamnous-
¥, on a [ootnote m the Supreme Lourls
decimion i Prper Arrerafl, rupra, whers
the Court stated that
‘At the outset of any forum mon com-
vemieny mguiry, the court must deber
mine whether there exisis an altermatve
forum. Urdmanly, this requirement wail
be savsfied when the defendant is ‘ame
nable to process’ in the other junsdacton
ln rare circumstances, however, whers
the remedy offered by the other forum s
clearly unsatsfactory, the other forum
may not e an sdeguate altermative. and
the mital requrement may nol be Sals-
fled.”
45 UR at 254 n 22 (cratvons omitted)
We bealieve that Borden reads too moch
nto this statement

[10] First Bopden's suggeston that the
court erred 10 not considenng the alternate
forum “at the oumset” and in shifong the
hurden to Borden borders on the (movoloos
The distmet court squarely sddressed the
sdequacy of Japan as a forum n its written
opimion and clearly indicated that it was
Megi that bore the burden of demonstrat-
ing its adequacy. We do not read Prper
Arreraft to require a npdly formalste

i
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af srosch @ forum nof conveniens in-
Y OUTTE A MefUlred o conssler
-:.-:w ther an alternate foram exmts. Wheth
_r they do 30 at the begmning, the middle
¢ the end of written opinions i not dispas
gve of the

e believe That Borden's suggesuon 1o the

airTEs

sdequncy of their analvses

LAy 4 i roiis

[11] Second, Borden clamms that the dis
met court failed to recognize the Lmited,
.--_.er..ru'-l"-' nature of the rebel @ was soek
i prelimEnkry UnCon n s i
Borden claims that thers s no

ng. LE
i "_I‘-\.I--'-:"l_
provision for such & remedy o Japan when

the arbitration i pending ouwssds Japan

dapden & fmpication LAl artetrabyon cur
reptly 18 pending m New York 5 iself

jisingenuous, o fact a determuination has
jol vl Deen MAde wheilber the UnDerivIing
groitrntion will be in New York or ot Japan
even f the arbrtrabion were fo
nreceed i the United States, the record
sliesd upon by the coart mdicates & good
;-._15.:=|bl.l'.".' that a Japamese court wouald
grant prelmmary relef even of the under
png ariitration were pomg forweard
¥ewr York The court explicitly found that
SNOWTE ©on
Weipsa part ihal ther® @ &0 AlLErmAbve
remady svatlable to Borden m the Japaness
parts.” Thia finding = adequately sdp-
ported by the record

Mope0ver

there has been an adeguate

2] Third, although Borden sSumgesis
that in order for Japan o be onaldéred an
Japan mysh pfovgdes pre

selv the same remedses and, iWThe same
rme-frame, this simply E%got S5, Hather
w the onavadability
{ bemefieal litigstinn Frecefurses simlar uw
obe avatable.in\thetederal distrct courts

wiequate fordm

mE INCOnYFNENGE

boes not repgefamtltemative [orem innde-

JALE Sl

2 W .?l.ru.':u Congtr o,
i Faopp 91, 295 S DN.Y. 1981t aee

B F.2d at 153, where
listrict court's dismssal
raspect af 4 lesser recovery does nol
ufv refusing to desmass on the ground of
UITYELEns |,

rise Aleod® rupra

2d [he

13] We do agree with Borden
sver, that its nghts would be unduly preju-

i

Jiced of 1t were forced L0 WLt Vears or even
months to have o Japamede court review Ly

v. MELIT MILK PRODUCTS CO

Che s 9919 Fld EEY (il Clr

LTD 329

Rl

ARPEICREIGT Tor LimE MaERsyes r.':' EmBDrary
relsef. [he distrct court ordered that Bor
den may restore  this
prelminary injunctions prove o be unavail
able in Japan Tl lals]
only conditionally. the court sought W pro-
tect Horden's rights
Belprum, 632 F 24 963, 988 (2 Cir 19803,
1084 119581}
fer to provide a further mensure of protee
modify the distmet
ourt's order so that Bordsn may rEapnpdy
for o preliminary mjuncbion 0 the Sogthern

mave aroon i

In dismissing the
Coplava & rowera

rri. demed 449 LS In or

tion o Borgen, we

Dristriet of New York of the Japanese coprt
loes not decide Horden's wpplestson within
60 days after it = submitted Meip Sgreed
to this modificaton aof the disteict court's

irder at oral argument

To summarze
We hold
Jursdiction
procedurd] rules™ i not preclude dismismsal
of the schwn/ [The distnct court made ade

bt ae subject matter
i Ehe Instach case, MNew I ork

have

rugidfiengs with respect 1o the existence
o ap alvernate forum in Japan, |t proper
iy wierciEed 18 dasereion by Appiying Lhe
1
fig on forum non conveniens grounds, We
the court's dixmissal order only n

did not provide & time frame for
a reapphicatson for relef, We hold that
Borden may return to the distret oourt iof
Japan fails w act on its foresgn applicaton
fays. We have conskdered Bar
remikinung arguments and find them

factors and conditionally dsmiss-

mesdif

sofar as it

within &l
den's

Lo

merL

modified

b

Affirmed as
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ﬂ:)ul L hdﬁ\ﬁﬂ Second Circuit

Federal Clvil Procedure

Forum Non Conveniens

APPEAL [rom an order en-
tered Oct. 3, 1990, in the South-
ern District of New York, Mary
Johnson Lowe, District Judge,
dismussang, on the ground of fo-

rum non conveniens. an action
. for breach ol contract and de-
struction of goodwill

Alfirmed as modified.

Kevin |, Plunkett, New York,
MY, (William F. Plunkett, Jr.,
Arthur J. Semetis, and Plunkett
& Jaffe;: Walver W. Kocher, Hans
Fischer and H. S5tephen Harris
Jr.. Columbus, Ohio, on the
brief) for appellant Borden inc.

Samuel Kadet, New York,
M.Y. (Barry H. Garfinkel, Steven
1. Kolleeny, Chase A Caro, Bri-
an [ Graifman, and Skadden,

Arps, Slate, Meagher & Flom,,
on the bried) lor appellee Meijl\

Milk Products Co. Lid
—_— e ——

TIMBERS, Cl. — cjlant
@ corden inc (Bord Is
from an order e Oet. 3,
1950 in the Disatrict ol
Mew York, Mas hnson Lowe,
District J dismissing the
actiob ground of lorem
non ieng.

commenced this sc-
tion on Aug. 30, 1990, seeking a
preliminary injunction in aid ol
arbitration. The c¢oun granted
the motion of appeiles Meiji
Milk Products Co. Ltd. [ Mekji)
to dismizss,

On appeal, Borden contends
that the count erred in dismiss-
ing the action because (1) Meiji
failed to sustain its burden of
showing that an adequate rem-
edy was available in the alter-
nate forum: (2) the court relied
on effoneous lactual assump-
tions: and (3) New York proce-
dural rules barred dismissal ol

the action. Meiji contends that
the dismissal should be af-
firmed on the ground of forum
nan convemens or, 0 the alter-
native, on the ground that the
court lacked subject matter
jurisdiction.

For the reasons set forth .
low, we alfirm the order dis-

missing the action urﬁf\ 4

ground of forums_hon
CONvEnIEns.
L
We shall set {dgth dnly those
facts and prigr pl‘pifﬁdm:gu be-
lieved nec o an under-
standing af the issues raised on

appeal
?ﬁs‘iﬁn, a New Jersey corpo-
ration with offices in New York

| W

Borden Inc, appeiiant,
¢ Meiy Milk Products Co. Lid,
appellee
Decided Nog. 21, 1990,
Before Feinberg, Timbers
and Miner, CJJ,

City, 15 a multi-national corpo-
ration engaged in the manufac-
ture and distribution of food,
dairy and consumer products
in the United S5tates and
throughout the world, Meiji, a
Japanese corporation with of-
fices in Mew York City, is en-
gaged in the manufscture of
milk and milk products in Ja-
pan and other paris of the
world, In 1383, Borden and
Meiji entered into a Trademark
License and Technical Assis-
lance Agreement (the agree-
ment), pursuant fo which
Borden licensed the use ol its
name and logo o Meiji to be
used on a variety ol margarine

VA XTI cdbA Y

—

= AT pt
Cud e

L

products manuiactured snd sold by
Meiji in Japan for a period of seven
years. The agreement. which was per
lormed entirely in lapan, expired b
its terma on Oct 3, [9940,

Fﬂﬂumﬂmﬂmn Meiji has
#0ld & number of margarine products
bearing the Borden trademark. The
formulas and technigues used to man-
ufacture the marga wpm“um
owned by Meiji

protection un u-e an:n
Patent law hor. mm packag-
ing it has

lhdb agreement has now

Eﬂﬂ].ll!l.tﬂ-l. 10 market

!“"ndk w lapan, in the packaging
using while the agreement
rce, but now without any use
Borden trademark or logo. Bor-

\‘gﬂtﬂﬂtﬂdlﬂuttruuﬂnlugp.d;-
LAgINE 13 an

“appropriation’ in
visldlion of the agreement

Section 16 of the agresment specifi-
L'.l"]l' provides that all disputes arising
in connection with the agreement
shall be finally settled by arbitration
pursuant to the lapanese American
Trade Arbitration Agreement of Sep-
tember, 1952, Accordingly, on Aug. 24.
1380, Borden filed a demand for arbi-
tration. alleging that Meiji had
breached the agreement and uniairty
compeied with Borden Meiji con-
lends that Japanese patent law autho-
rizes its continued use of the
packaging and asseris that the agree-
ment befween the parties is silent as
o any use by Meiji of packaging after
termination of thai agreement The
site of arbitration — which will be
eifher New York or Japan — has not
yel been determined.

On Aug. 30, 1990, Borden com-
menced this action in the Southern
District of New York, slleging claims
lor breach of contract and wrongful
destruction ol goodwill. Borden
sought to compel arbitration pursuant
1 3 USC 5206 (1588), It also sought a
prefiminary injunction against Meiji's
use of the disputed packaging. Juris-
diction was based both on diversity
and the Convention on the Recogni-
tion and Enforcement of Foreign Arbi-
tral Awards (the Convention),

On August 30, Borden obtained a
temporary restraining order from the
Fart | Judge. Hon. Rabert P. Fatterson
Ir. The case subsequently was as-
signed 1o Hon, Mary Johnson Lowe
for all purposes. On Seplember 5, al-
ter hearing arguments from bath sides
on the preliminary injunction motion,
Judge Lowe declined to extend the
TRO granted by Judge Paterson. In-
stead she allowed it 1o expire by its

own terms. Megjj & Sep-
fember 3 hu@ﬁ% ]
file a motion to ﬁ@ﬁsi@ s ol

extraterritoriality and forum non
COMVETEns.

Lol

g



Judge Lowe scheduled a further
hesring on the preliminary impnciion
mation lor September 25 5he also in-
dicated thal the forum non conven-
jens motion |orem Ao CORVEnIens
motion be liled in advance af the 25th

Meiji served and filed its motion to
dismiss on September 7. The papers
indicated that Meijl would bring an its
mothon before Judge Lowe on of aftér
September I4. thal answering papers
were required to be served and faled
by September 17, and that amy reply
by Meiji would De due hpmmﬂ::;
On Thursday, Seplember 20, J
Lowe's chambers informed counsel
for Meiji that it wished to receive any

papers on s motion 10 dismiss

by 3 p.m. on September 21, Meiji com-

plied with that requtl:1 s
Also on September 21, counse

and Meiji agreed that al the

ing scheduled for September 23,

ap Japanese residents would be

calied to testify as witnesses. That

agrecmenl was nol commumnicated to

Judge Lowe. _

Al approximately 613 pm. on JFH-
day, September 11, Judge Lowe's law
:I-e'.:-t informed counsel that Judge
Lowe had decided to dismiss Bor-
den's action on the ground ol lorum
non conveniens. On October 3, Judge
Lowe filed her written opanson. This
expedited appeal lollowed.

L

As a threshold mater, we address
fhe guestion of the courl s subect

jief im add ol arbitration
This matier was fot ruled on
district court; but, in @ brief
iji just hours prior to th

belore us on e
#eiji claimed that court
lacked perisdictio Melji's
timing in i & claim was
not ideal. in light of the
posiure has maintained
through se proceedings in

whech i1 pressed urgently for an
expedited determination on the mer-
its, we recogrize thal we are required
1o consider whether there is federal
jurisdiction. Roco Carréers Lid 0 MV
Nurmberg Express, 839 F2d 1292, 17534
(2 Cir. 1990), We have carefully exam-
ined the jurisdictional claim. We con-
clude that we do have jursdiction.
Meiji's argument is that, since the
between the partied Con-
1ains an arbitration clause. the Con-
vention is applicable. Article [1(3) of
the Comvention provides that ~[t]he
court of a Contracting Siate, when
seized ol an action in a mater in re
spect of which the parties have made
AR within the meaning o
this article, shall, at the request of one
of the parties, refer the parties to arbi-
Lration * [Thie hull text of the Con-

vafilion o pubdlished lollowing 9 USCA
H201 (West Supp. 1990} ). Borden con-
cedes that the Convention i3 appliica-

ble. bul argues that the Copvention
ww
D ISSUE AN injunclion in aid of arbitra-
A, X
= Tederal courts are charged with en-
farcing the Convention 9 USC 8201
{1988} Specifically, a court “may di-
rect thal arbitration be held in accor-
dance with the agreement at any place
therein provided for Such court
may also appoint arbitrators hd
a1 2046 Furthermore. the courts are
empowered o confirm an arbitration
award once rendered. Id at §207
Seifi argues that a couwrt's jurisdic-
tion i3 limited to compelling arbitra-
tlon or confirming an arbitration

award. In the instant case, however \
Borden specilically invoked IZU«

seeking to have the district court cdw-
pel arbitration and appoint '
tors. We hodd that ente n

application lor & prelimi
tion in aid of arbitratio

with the court's powe n o
g206, CL .ilel:‘n_-nrgr Ca
CEAT S.p.A., 501 2, 103738 (3
Cir. 1974) (d order refus:
ing o ¥ reversed,
because complaint sought
10 n altogether and
“It] tiom lorbeds the courts

state from entertain-

al
@. 1 which violates an agreement
trate’ ), lmrernatromal Shipping
¢ Hpdra Offsbore, [nc, 875 Fad
matter jurisdiction to entertain the ap- «m
plication for preliminary injunctive @
e

. J8] n5 (2 Cir) (distnct courn
properly held that jurisdiction could
not be premised on the Convention
because “the party invoking its prowv-
sions did not sesk ssther o compel
arbitration of to enforce an arbatral
award"™}, cert. denbed, 110 5 Ct 563
i 1589].

In the instant case, far {rom trying
to bypass arbitration, Borden sought
to have Lthe court compel arbitrabon
MNew York law specifically provides far
provisicnal remedies i Connection
with an arbitrable controversy, N %
Civ, Prac. L. & R, (CPLR) T502(c) { M-
Kinney Supp. 1980), and the equitable
powers of lederal courts include the
authority o grant it Wurray O Prod.
wcts Co. i Mivswi & Co., 146 F2d 18] (I
Cir. 1944). Entertaining an application
for such & remedy, moreover. is nok
precluded by the Convention but rath-
er is consistent with B8 provisons
and (s spirit. In Murray, we held thar
af arbitration clause “does not de
prive the promises of the usual provi-
sional remedies “ld. at 384 We
held that the desire lor speedy deci-
sions 0 arbitratian s entirely con
sistent with a desire (o make as
effective as possible recovery upon
awards, after they have been made,
which s what provisional remedies
do.” Id

We hold that the district court prop-
erly exercised subject matter
jurisdiction.

L

We deal next with Borden's claim
that state procedural rules prechsded
the disirict court [rom dismissing this
action on the ground of lorum non
converuens. Borden relies on a stale
law provision. N.Y. CPLR B327(b}
(MeKinney 198y which provides that
a court “shall ngt dismiss an

nvemiefl [ofim,
arises out of or re-
racl, agreement of un-
which §5-1402 ol the
igations law applies g
ms, however, NY, Gen Ob-
w B5-1402 (McKinney |98%) ap-
anly when a contract contains &
skon whereby a foreign corpora-
tion “agrees to submit to the jurisdsc-
gion of the courts of this state ™ k. at
B5-1402{ 1 b} The district court cor-
rectly concluded that Meiji did not
subsmit 1o the jurisdiction of the New
York stale couris simply by agreeing
to ke bound by arbitration that might
or might not be in Mew York More-
over, the New York choice of law
clause (n the partes’ agreement is not
the equivalent of a chokoe of lorum
clause. i Basing Lid ¢ Broken Hill
Proprietary Co., 613 F. Supp. 483, 487
(5DNY 1985). For this same reason,
the provision in the agreemen! that
the contract i3 desmed to have been
made in New York i not equivalent 1o
an express choice ol lorum clause.

‘We hold that MY CPLR B127(b) is
inapplicable to the instant case We
accordingly need not reach the issue
ol whether the mandate of 8327(b)
would control in this case |ndeed.
puiting §327(b) 1o one side. we need
not reach the more general issue of
whether lorum nan conveniens is gov-
erped here by slale of lederal law,
since the lorum non conveniens doc.
trine is similar under both federal and
Mew ¥ork State law. See Scherfenleid o
Trownms, 568 F2d 1156, 1162 a.13 (2 Cir
1478, We may thus proceed by apply-
ing lederal law to the lomm non oon-
VENMENS |Ssue

Iv.

This brings us finally 10 the merits
al the jorum non conveRiens Ssue
Our review ol the district court's dis-
missal on thal basis s extremely lim-
ited. In Piper Apcraft Co. ¢ Rewnn, 454
Us 235 257 (1981). the Supreme
Court expressly admonished courts of
appeal as follows:

“The jorum nof conveniens deter-
mination s committed to the sound
discretion of the trial court. |t may be

reversel ) pite has been &
i : where the
S PAGE it pels.

lic and privale interest factors. and



whers 18 balancing of thess lnetors is
reasonable, iis decision deserves sub-
stantial deferemncs"

There. the Court held that the Third
Circuil had erred in rejecting the dis-
trict court's analysis af the public and
private interest factors. |d. at 361, in
the nstant case, we hold that the dis-
triet cour did not abuse its diseretbon.
in re Umon Carbide Corp. Gas Plomr
Dirsasrer, 809 F2d 1952022 Cle.), earl
dented, 4854 LS 871 (1987
(A} The Githerr Foctors

The relevant [actors lor district
courts to consider were set forth in
the Supreme Court's seminal opinion
in Gulr O Corp. ¢ Gilbers, 330 U5
501, 508-09 (1247). The provate inter-
ests of the hitgant inchade:

“the relatiee ease of sccess 1o
sources of proof; availability of com-

sory process for atlendance of un-

ling, and the cost ol obiaining
attendance of wlling. witnesses
and all other practical problems that
make tral of a case easy, expeditious
and inexpensive. There may also be
gquestions as 1o the eaforcibility of a
pedgment if one s obtained,™
id. at 508, Courts also should consider
factors of public interest:

“Administrative difficulties [ollow
for courts when litigation & piled up
in congested centers instead of being
handled at its ongin. Jury duty is a
burden that ought not o be imposed
upon the people of a community
which has no relation to the litigation

There is a local interest in hav-

heame.
id &t 508-09 As we stated
vears ago. “|lor more than

es, lustice lackson's

bert] has been rec
splling authority on |
veniens.” Alcog 5.5 C

banc). cert. de o,
L1FEDY. Im Adc our ad-
herence to

dard ol

carefully considered the Gilbery fac-
tors, It found that only the lapaness
market and consumers are aflected by
the partres’ dispute and that all neces-
sary [act witnesses are in Japan. The
couwrt fownd lurthet that an injunction
issued in fapan clearly would be en-
lorceable there. whereas one obtained
it this country might not be Examin-
ing the public interests at stake., the
cort found thal lapan has a muoch
greater inrerest in the litigation than
does the United States.

W are cognizani ol the [mct, ol
which Borden makes much. that the
district court relied on an erroneoUs
factual assumption in finding that all
necessary facl withesses are in Japan.
The court did mot have the benefit of

knowledge ol the parties’
reached on September 21 shortly be-
lure (5 decision was rendered, not to
call any Japanese residents as wil-
nesses. This unfortunate error result-
e, ol least in part. from the highly
irregular procedure followed By the
vourl in reaching and rendering its
dismussal decision. The court’s cham.
ters called counsel lor Melj to ask for
an expedited reply briel and, jusi
hours alter receiving that briel, called
counsel for both sides with word of its
decision — four days prior (o a sched-
uled oral argument We agree with
Borden that, had oral srgument gone
lorward as scheduled, the court un-
doutedly would have been informed
il the partes salwenl agreement not
fo call lapanese residents as u'hmui-
5 Although busy distncl courts a
iy no mesns required to hold -I:I
argumeni on every mobon that
fHled. i was clearly improper
e courl to schedule oral
fur sepiember 25 and then. i
lindl ol that schedule,
decision on Seplember
wundung 1his impro
While the court,

risation, we gre

atally unde,
his Gilbeg

that it did not

I!mluﬂ o the ques-
slence of the primary
Father, the courl consid-

thie enforceability of reliel and

linigaticus

We necessarily must place hesvy
reliance on the discretion ol the dis-
LRIl court i bqtincml the Gilbert lac-
tors. Alcog, supra, 654 F2d at 158
Lnder the circumstances of the in-
stant case, we hold that the court's
decision 1o dismiss in light of the Gil-
ber laclors was sufficiently justified.
B} Adequacy of the Alternative Forum

Borden asserts that the court's ap-
plication of the Gibesd factors was

misplaced  in the first instance be-
cause Meiji allegedly failed 1o meet,
‘dl the outsel” its burden of ahowing
the availability of an adequate remedy
in Japan. We refect this contention.

Borden's argument (s hinged, pre-
carsously, on a lootnote in the Su-
preme Court’'s decision in Piper
Arrcraft, supra, where the Court stated
that:

“Al the outset of amy forum non
conveniens inguiry, the cour must
determing whether there exists an al-
ternative forum. Ordinarily, this re-
quirement will be satisfied when the
defendant is “amenable (o process’ in
the other jurisdiction. In rare circum-
suances, however, where the remedy
oliered by the other lorum i clearly
unsatisfactory, the other forum may

LE]
ing localized controversies mmm@ primacy of Japan's inferest in the

not be an adequaie alternative, and
the imitial Pequirement mot e sat-
istied.” 454 US. ar 254 {citatons
omitted). We believe that Barden
reads oo much into this ststement.

First, Borden's suggestion that the
court erred In not considering the al-
ternate foram “at the owtset” and in
shifting the burden to Borden borders
on the frivolous, The district cosrt
sguarehy add the adequacy ol
Japan as a forum fen opinion
and clearty i it was Maij
that bare of

demonsirating

its do not read Piper
Au'crnﬂ' ire a rigidly lormalistic
h non convenisns (n-

dn:nu'ﬂuhqmliu.
middle, or the end of written opin-
uuiluﬂtdhp-ulliﬂdlhe
of their anabyses. We balieve that Bor-
den’s suggestion o the contrary i
Iudicrous.

Second, Borden claims that the dis-
trict court failed to recognize the Him-
ited, emergency nature of the relbsd it
was seeking, Le. a preliminary (njunc-
thom in aid of arbitration. Borden
claims that there is no provision lor
such a remedy in Japan when the ar-
bitration |3 pending oulside Japan,
Borden's implication that arbitration
currenily is pending in New York is
itsell disingenuous. In fact, a determi-
nation has not yet been made whether
the underlying arbitration will be in
New York or in lapan Moreover, even
il the arbetration were to procesd in
the United States, the record relied
upon by the court indicates a good
possibility that a Japanese court
would grant preliminary relief even if
the undertying arbitration were going
lorward in New York The court ex.
plicitly found that “there has besn an

showing on Megi's part that
there is an allernative remedy avail-
able to Borden in the Japanese
couris " This finding 18 adeguatsly
supported by the record.

Third, although Borden suggests
that, in order for Japan to be consid-
ered an adequate forum, Japan must
provide precisely the same remedies
and in the same time-irame, this sim-
ply ks not so. Rather. “some inconve-
nience or the unavailability of
beneficial litsgation procedures simi-
lar to those available in the lederal
district courts does not render an al-
ternative forum i " Shields
¢ Mi Ryung Constr Co, 508 F. Supp
891, 895 (SDNY 1981); see also Alcoa,
supra, 634 F.2d at 159, where we al-
firmed the district court’s dismissal,

L.m! %Mmm
lh;mlrﬂage ¥ ofl4um non
oo

‘We do agree wilh Borden, however.



that ita rights would be unduly preju-
diced il it were lorced Lo wail years of

), cert denied, 449 US. 1084
(1381). In order to provide a further
measure ol protecton 1o Borden, we
modify the district courl’s order so

—
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