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I TED STATES DISTRICT COMERT 1l

TR
AL L
EASTERN CDISTRICT OF LOUISTAHR v
CiEl MARNIRE SERVICES COMPANT CIVIL ACTEDN
AT LAFLACE AED CONBOLIDATED
GREAIN AHD BABGE COMPANY
YERELE BE-1E71
HiS STOLT ENTENTE, her esginas
tackle, sppacr®l, PufAliare, ato.,
Im rem, SOCIETE FRANCAISE
de THARSPORTS MARITIHES,
ROCTETE FRARCAISE de TRAMIPORT
PETROLLERS, In pocsanam

BECTICNH “1=[1)

pelandails amd thicd party defsndasis BF 011 inlerhsilossl,
Limited amd lis divialon, B. F. Haplne Internationsl [collsctively
refuceed Lo as "BPOI"] (iled & Motlen io Dismisa for Lack of
Sub ject Matter Jurlediction or, alternatiwely. Lo Glasiss or SLay,
Frocesdings panding schiteacion parwusst to the Conventlongoh Lhe
Wecognitiocn and the Emforcemant of Forsign Arbitral Kescfe-apd vhe
Unlbed States Arbltestlon Act, § USC §i st #eg. BPOI "W wallon was
mubmitied on Briefs «liboot orsl sarguessnt on & CArmer Hete.
wephf Loleln  amd

supplessntal briefls of ceunsal, the recard, snd\ithe appl lcabil= law.

Tha Court has consldersd the bDrisis;,
Accordlngly, 1T 158 DRDERED 1hst prol e Helidn to Dism)es I8 meraby
BEMIED;  BPOI's alternative Hobige Bo Stay Frocesdings pemding
arbltration IS hereby GRANTED. 3

This litigation aroasc Jrod~s collision on the Hissleslppl

ilvar on Septesber &, 1986, when tha M/S Stolt Entents hit and

damaged a dock/bost repalr fsclilty and barges mooced bherde., The =

1 =T
J CHARGE

[ 1 vocwnmn

wEP 12 nog

-

pun@i of the dock/repalr [acllity m;;;imr of ths barges, CON
Harine Services Company st Laplace -l‘f_l:n;iél ldated Graln and Bacge
Company [collsctivaly palsrpsd F&p'-;&'-'h musd thes vesmal amd
ILE oehacn, Soclets Francelss ﬁ-iti;lﬂltll Marltimes and Soclets
Francalss de Transportes @ebgailers [collsctively referced to ae
“Soclete®*|. [n an amadicing complalnat, COB added several defsndants
whileh allegedly prowidsd ths H/8 Btolte Emtests with contasinsyed
bunker [wsl |!1(" dfeawl wi]l which allegedly caussd anglne “bDlack
out® amd the SolMaton." Soclete ssttled with COGE and ablslned
anml gneEnl 'H Lhalr righim.

iy \amgnded cross clalm and third party complaint, Boolete
adfed @0l and claimed that contaminaied bunker (e8] énd dleas] oll
fuld by BPOL caused an engine “black owi™ and the collislom. It Qs
BFOI which imnvokes the arbitratios clauss in its contract of sals
in this motion slther dlssissal thanw

and wmaeks or atay of

procesdlngs, pendimg arbiltration In England. Soclatm claims that
It Im mot bownd by the arbitratlon clsssa In the BPOI centrack,
For thes fassoms which follow, Uhe Coart fimds that Scciets Is
bownd by Che arblirstlon cleses in the BPOI contract and flmde Lhat
srbltration Is approgeiste wndse the (acce of Lthis caswm.
The evidancs shoss Lhe [ollowing relatlonship betessn Lhe

waflous vesssl Interesisy

' ¢gn adoed as defendants B. P. Metherlands, B. PF. Halayela
and Stelt Taskers, Inc. ["STI"]. 671 was dississsd by an sarller
moblon for sessacy j k Goclate third parclsd BF Horth
Amar|os Petroleus Inc. [“BPEAP™ |, ancthar alleged fusl ssppller.
Thareafter the Court granted the sotlons Lo dissies of BF
Hatharlands snd BF Malayslsa amd denled BPEAP's motlon for seasssry

U

140d34 NOILVHLIGHY
TVNOILVYNYH3LNI

ted States
ge 1 of 21




2-d

- =

284 SHOWYIMENd A I 0851 1~TiHAGD

oLe 5 IO

EITAAEES SNIDN 320 - 060G

The Soclate Fiancaiss de Transportes Haritimes, a corfporation
sxlmting under the laws of Franse, was Lhke regletersd ownmsr of Lhs

HiE Siolt  Enlenbeéi the Socists rFrancalss de Transporbes

Peitrol ler®, wis Lhi tochalcal opscator of the H/8 HStoll Enktenke.

(Affidavlt of Jean Yves Thomas, Soclete Exhibit ). On Novesbes

1PEd,

Farcel Tankers Limited, & tnited Elngdes corporstiom | "SCTH Parcal

i, Socléls tims chartarsd the WS Stolt Entente ko EFTH

Tanksrn.”| [Bocists Exklblt Ho. 3, Attachesnt A.] On Aprll 9.

198%, SFTM Parcal Tankers placed the WFE Stoll Entente At Ethe

disposal of Stalt Tankers Limltod; a Libecian limited partnasship,

S5FTM Paccel Tankera was ona of saveral lisited paFcmars ln Stalk

Tankars Limited. Stolt Tankars, Ing. ["STI®] was Iis genopad

pagtner. Stolt Wilslesn acted as agest for STI and entered inte &

contract with BP0l for sals of bunker fusl Eo secvics Lha HOW SEett

Entente; Lhe BFOD contract containe an srbltraticn cliges. { POl
Eablbit E. |

5 USC §4 of The Federal Arbliestlon ACE pl.'-ll:‘dlll

The Court ahall hesr the parties’, gl upon baing

hmiE lapguags requires san evidentl ary hwagling «han Lhars le
m dispuls aver &6 ajressent Lo l:hl.tl:tE:,

nat hald diatelol Courts lﬂ tha 1

appallave courts have
tha law. s

By TR F. 3d 304, iIE iita

ru svidantlary hearling was

gl i e Illlﬂlllll

Boath tCsok Twll &de '

fasuss to the distPdEk euck. As wa have already noved,
Commarce Fark a\nobosl lege, nor doss It appear on Lhe
record, that g‘p{%-d factual guestions golmng Lo Lhe
isgal lesus of acblbicabllicy sslated. In the abssnce of
such & ahowlng, e concluds that am evidsntlary hearing
wal mob regiloed ap 8 predicats for the district court"s

the parties were aff dud the opportunity, of which they
ﬁwg- subaust lvaly to brief Ethe

saLlafisd ihat Ehe  maid . Ehs agressant [or
aEbleiration or the (ellecs " cumply tharasith la nok &n
Ilasun, the Caurk ah an ordar dirscting tha

partles ta procesd ta Arbliration In accordance with the
Larmd of Lhe Sgressent. "

“The Ack dows fubl Fdgelcs sarbltestlon snless the partles Lo &
the

disputs have sgrowd E@ refer |t to arbliratlen... Llkawlee,

mandatory stay prn.-‘i.llum al tha |Federal Arbliratlon Aot, 9 WBGC §§
1 - 14 dead\pstNapply to those who are mot contrectuslly Bound by
the arpfiraLion agreemsnt.” Hatber of Talbes Blgfeoi, Inc. 887 F.
5.

thile cass sEhould be

24 &0, Capd [3Ek cir.

In deciding Lhat atayed pandling

erbftrat fon, ths Court szamined cChras docessnbs) [1] tha Tims

batwasn Soclieis and BFTH Parcel Tenhars

Chagrter PAFLY AgPaassnL
Limlted [“Tims Charter”)] (Soccieste Eshibit J; Attachmsnt R]j
the Stolt Tamkars Limited Pacrinescehlp Agressant asnd Lhé Hanuaal of
Technlcsl &nd Opacatlonal Standarda f[or Flaat Vesssls of Stolt
Tankers Limited [“Limited Partnership Agresssnt® | (BPOI Exhlbit B))
amd (1) the WP Ol levernsbilossl Lislted Terms of Sals -- Bunksrs
[*BPOl contraoi™ ] (BROI Exkhibic E}.

The Tims Charter providss that the “[ojhscterars shail sepply

BFOI's motlom was originally west for hearcl and Ethan
submitted on brisfs becsuss of removation takimg place in the
courthouse. Mo ome cbjected to ite belng submitied on briefs and
melther party hoe wpacifically requestied an avidentlary hearing on
the srbliratiocn iesus. Witk & brilef In sepport, & brisf In
opposition, & reply brief to tha opposltion. & reply brief Eo the
reply Briaf o the oppositjon, and tes suppl tal = d il
pariias Ilks Lhoss ln m hava sxhaustlvaly hrlll:ld the lssus
and thoss Brlefs contaln Ao contastlos that thars are saterisl
facis im dispate. Therafors (or the reamcne glvsn In ;%E!:[‘, the
Court finds Ehat mo svidentlary hearing Ls nesded ples the
mandatory langusgs of 9 USC §4.

United St
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for ane o Lhe saln sotore (uel of) [of cestaln spaclflcat lene. | -
1f st Ounses tequast Lhe vesssl Qs supplied with ®sors sspanslve

Lefii@ra,. .. Lthe dlitsrence In price shall be borne by Owner.®™

|Soclsie Eshiblt 3, Attachmsnt A.] The Time Charter alsa providas

phai the [clharisiars ahall [@scaplt whan incurred [or

Duners’® purposes or during loss of time on
Owi@cn® #ccounb...) provide amlfor pay [oF:
iL) a1l fual sxcepl (a)] [us]l for Deoadcs®

sccount under Clases 1%, and (b)) fusl waed In
connection wilh 4 Genaral Averags sacciflce or
sepandiiura  or w@ith preparaiion for the
drydocking, repalc, or decking of Lhe veamal
for Dwnera® purposss. Qd.

The Time Chagler i@ Lo "ba consbrusd In accordance Wilh Cha

law of England [and] &)y dleputes arising under Lhis charisr pacty
sliall be settled by agbitsacion in London. ™ Td,

In his dédpoaitics, Carl Gronssth of Stolt Nislses, Lna.,

saplained the genoral terme of the Limited Farinecshlp l']rllll'-n‘t-.

(BFO] Eshibit ©.] Under Lhe pactpershlp sgresment, Stolk-Nlslsegb

i
Article ¥ ol the Parisarahip Agreemsnt H 5.01
The Flesk provides that *[t|The shlps of thes I.I.l% Hllﬁﬁ%. L1

Tiated in Scheduls | hersto, skall be traded in o Puol For Lhe
[WPOI EsBiBIE B, |

Partnors by the Fartnecship.*

Artlcle HIN, nlgcsl.uﬂgl%q i} stabes vhat f{ilLJ trading of
thia Fleet will be dons in the sams of the Genscal Pactnsc |3T0),
who w1l ... wtilles on an sscluslve baals thechroksrage/sansgamant
secvicos of the Stolt-Hlslsen neteork of offfges worldeide.® 1d.

The Hanual of Technlcal and Opsratlenal “Stasdards for Flest
Weusels of Stolt Tankers Limited, if4s), ststas that the genscal
parktmeg “§T0... ahall provide .?' pay o the Qtema Hieted in
Echadiula 3 nl the Agresment” [& Incledead Bunker Costa].
Spacifically, §ld4[aj prnrldlﬂ I@N._

ETI ahall apdep &nd p-z:- il fusl in sccordance with
|5FTH Parcal Tamkars 3# 8 fusl oll spacifications
contained hefaln [ros a nr ar recagnitsd Indepandent
suppllars.

{BPO1 Exhibit ©.) Under Lhe parthecshlpafreessnt, Stolt-Hielssn
g, K

imc., am the genaral sgent for STI, purchassd fusl for all ships Im

iid; &t 0§51}
Fusl was dshlvered to tha H/8 Stoli Entenis Lo

tha poal . Carl Ggonseth aleo sxplalped the [usl

puschasling process.
Rotterdam; [jd. st &0.) and involced by BROL In London. [L gl
Exhlble bO.]

Lars Ljungbscg, &n ssscative @ith &P sorth Aserica Peleolsus
Img, [ “WPHAP® | Smas Pocih vhe detalls of the partlcular sale which
InEs,

placsd\ lud ordegs Lheough BPFHAF In Houston |BPOD's USK sagent |

urddarlien ihis digfpuie. In wsarly October, Btolt Hislaan,
ime.
tor jwel o s dellversd to the W\E Btelt Entente in Robtiardas on
Ogiober # - [0, 1905, and on Octobar 10,

Lars L jungberg, BRG] ExhiblE G.)

i1, 1988, (AEfidavit of

BFHAF rwlajysd the order o BFOI
Tw Lopdan, These sales wers subject to the EPOIQ contract which had
boan furnishsd to Biolt

.

BF oOil

Hisl®en, [ne. prlar toe ths salss Ln

quesk ian.
imtarnational Limltsd Tearms of Sale -- Bunkers
providess;

§0. Law and Arbltratlon.

i8] The constructlion, valldity and parformance of Lhe

coniract shall be governed by Engllsh law,
L
Y léﬁufiug

& Eng aF asy stalutary
Iud-l.l:l.:ll.lul or re-anaclimssnt I.-I'Ill:Hl whiech say foe Lhe
tima balng Ba In force. (Esphasls sdded.) (BRG] Eskibiv

Soclets Is mot esspressly nessd In sither the Lisitsd
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Partnership Agresssnt or In tha BP0l centenct " That Ffack,

" Im lleting the oesers of Lhe vessel the Lerm “SITH™ sppears
afvar the W/8 Stoli Emtemis, bui the only EFTH relsremced In tha
agroesmant le GFTH Farcel Tamksos.

The introdection to the Limited Partmership Agresssnt saplilans
that “|L|jhe Geparal Partnes and Lhe Limited Paginers ace soasillsss
cul lectively relerred Lo |[In Cha rammant | &8 Cha “PFartnesre™, The
Limited Partpars ara sossllsss collsctively raferred Lo as "Dunare™
in thelr capacity as ownsrs or chartered ownere of ships.®
|Emphanin swpplied. § [BPO] Eakible B. |

The jdentities of Sccieis amd BFTH Parcel Tankars, Lid. wera
inltially confused In Lhls cass becauss Che Imltliales "SFTH" in the
Limited Partnsrsblp Agresssst refarrsd to SFTM Fercel Tsmkars,
Lid., mmd SETH wan listed as the owner of the Hf8 Stolt Entents in
the wesssl llsting stiached to the Time Charter Ageessent. [BPOI
EnlibBLIE B.)

In an sarller soblen [of sSussafy jJedgesant C10ed by Suolk,
Taikain, Hoclala dld pol contesl the Pect that “[t]he relstlonship
Batwesn SFTHAEFTPF and Stolt Tankers, Inc. Is

motion the imltlals SFTH/SETP caferred Lo Lhe dGass AN L]
which are now baing called “Socleis.® @PO] argued Lhat SFTH/SFTF
|liF|I|.I!_ cannol now dispuls whether 1L I8 bound by | FEwic
Tankars Limlted Partaseahlp sgresmsnt under Local Ruls 310 | now
1.18E].

that

Local Aule 2.10F statess “All saterisl fecis ast ferih In Lha
statemant reguiced to be sacved by the moving parby be desmad
pdmitied, ] wnl ‘controvaried a8
requirsd by thie ruls, anlm 0 ANl I pob seskimg Lo
have the fact sdeitted for purpoess af le‘i,!ﬂllhh for SumRsaEy
Judgmant PPl wants the fsct sdelited Wor, porposss of L8 owh
matlon to diemies or atay fer acrbltrabdon. S Thers Is & distimob
diflarenca. Fartharmcrs, whils It le ‘Cruwe, a8 BFO] sasesrts, that
ay & gensral rule, “‘fectusl sessrtiouns/ in pleadings sre ...
judicial sdsisslons conclusively “on the party that mads
them." White v, ARCO/Polyssrs, 704 F. 2d 1380, 1398 [Sch Cir.
193 ¢, |amd] [F]acts Ehat ars wdsittsd in the plasdings "are no
longer at issus. ' [Citations Gmibied. | IH'HI rag_lﬁﬁ
gne, lns. B33 F. 3d @08, AQ8\ (Yeh Cle. T!- J Lh Le &

vis are cdistinguishabls,

In Whik A A, "ﬁr.ud & propossd pretrial ordsr and
timdings H Fill.'l. & ,‘gc ri.ﬂhl af l&w,. Thas Be [llsd an amended

conplalnt &md later Ieted naw propossd [indings of fact and
conclaslons of lade \ opponimg party fslled to contend that
White's sdaisslons baresd hin asserciing & contrary position Im Kl

7

governed by _bihel
contract |[The Limlted Parinsrship agresssnt| betwsen Ches. .~ In

howaver, doss Bol seasan Lhat lqt’i'ﬂ.i-ﬂ'-rl not arbitrates this fusl

dlapate.
AfbLer an ssbsnslvs paviawsol tha svidence and Lhe applicable

law, Lhe Court [indequkaid5ociste Intespossd & ralsied corporals
gntity, 5FTH Parcal Tankees, Lln lis operation and sanagessnt of the
Mi% Braly Entatis, tHEL Stoli-WMislsen «as the asthorloed agent of

foclsts wam Lha Chlrd parLy

ETFH Farcel, Tlohwrs, and LChat

banellclary 51 Lhe DPDI comtract.
T™é partias to & contrect may asstsbllsh righta In & bhicd

banaflciary by Indicating Gths QIntent to do =0

PATLy
A bameiiciary of & promiss im an intended Banaflelary 0F
recognition of & clght te parlformsance In the Deasliclany
e appropriats to af Fectisls the InteRtlion of Lhe partlss
and sither (&) the parformence of & promiss will sstisfy
an obligatlon of the prosisss [0 pay soney Lo Ehe
banaflelafy § of (6] ths clrousstascas Indicats that the
promisss Intends tao give the bensficiary the bensfit of
the promiesd periormance. (1) Am incidentsl benaflclary
im & banaficisry wha I8 not &a Lntended bapallclary.
nastatamant [facond) of Contracis §103. Baverly v. Hacy.
T0F F. 34 S3E; W40 (1EEh CRlr. D9E])-

Ister plesdings smd the coaurt found that he kad waived the srgeeant
that the contested setier was wettled, Horstheless Ehe Court sald
that the contrary assertions would opsrate as sdverss svidentlscy
admleslons and were p rly bafore thea Court Ln It reasslutlon of
a factual lesus. |:°Eﬂ]. the court granted sussacy Judgmasi
fimdl Ehat Lthe two year statule al ]lisitatlons for sscurltles
vialal lond had pasgasd BEafors sull wad fllad. Im Ché cosplaint Ehe
plalntiffn had ssssried thet they clossd thelr sccosnts with Ehe
dafandant broker Im Auguet, 1981. Later ome of the plalntiffe
submittod &n sffldavic wtscl that ha did mot know of the
viplatlos watll Janwary 1984, shen ha discoversd the defsndant-s
saployaas had |led Lo him. The Couct held cthe plalntlifs to thelr
sarllar admlaslon In the plesdings and SCflresd Lhs district

court's gramtimg susmary judgment.

For the forsgoing reasscons, the Court will not held Sccliste bta
that earlisr encontested fact for purposs® af this presant motion.

United St
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Wivan doisrmining wheibesr ihe paclldés Lo chs contract Inbepcdsd Lo

bestow & Bensfli om & third party, & coust say loock beyond Lhe
contract Lo bhe circussiances surfounding ltes formation (Cltatlons

amitied. | 1d.

ks am Indicablioen «f the Istent of the partiess, Ltha Lims
charter agresment betsesn Gocleis and HFMW  Farcel Tankers
subhorieed SFTH Parcel Tesnkers to pagticipste In Lha limlited

partnershlp agresssnt for Lhe operstilsn &l manageasent of Lhe

Societe alEa

vepns] . in that tims charbter sgraasent suthorlasd

SrTH Parcel Tankecs to appolnt bhe menager f(or the parimership,

Stull Tankecs. [Societs Eshibit §, AtLachesnt AK.) G&Gpeciflcally,

ihe Tise Charter inclades & gensral siatement aboub foheduling and

§%. Chartsrers say sads arfrangessnts with cih=os
for managing Lhe sarketing, schedul lng and teafticking of
tha wessal @ithout Prl]l.lﬂ!l:l ta tha raspactive rights and
obligatians of alther party under thls Charter, subjsct
to prios approval of the fwners, which approval will ndt
ba wnresscnably wichaeid, fd, 3

The paiilon of Lha Tims Chacter Agressmsnt ant i ¢had ﬂdﬂtll

MIHE clearly banss Lhks  charter hirs dus gécivem on  tha

participat lon of SFTH Parcel Tenkers In Lhe Stﬂ!-r"fl]lﬁll:l Limitad
Farinarahlps '

1 Charter Mire ahall a8 calculaded wn ¢he Lasis Lhal

GBFTH shall ba anticled to & p rilSnals part of the

disposakle sarnlngs of Lhs Fartne ‘m Fleet detorsinsd

in Ehe manner seb forih below

Tha charter hirs of Im_!lié-“"ﬂ'inllti ko Socisis cass Qros
Lhe procesds of the Stoll Tebkshs Mimited Pertnacahlp. (ALEidavit

of Jean Twas Thomas, Scclists Exkibit 1.] The revenus received from

“ 4 ]
LR $‘

ihm limited pacinecalilp by SFTH Iln:ll_!_%"lill pald to Hocleaim

P ‘qt »

as chariesr hirm. Societs rllﬂillll" redmnus dirsctly from the
operation of the Stolt Tankers Lis\ied Fartnership. Thersfors the
Court [inds that the Tiss Chagter\egressent betwesn the Soclets and
SFTH Paccel Tankurs contesplated and approved the participation of
EFTH Parcel Tankers Lo/ the Stolt Tenkers Limitsd Partnecehig.

Socists  argesd Nthat they wers mnot direct  Intended

paneif iclarlas od Lhe BP0l tares of sals since they recelved revenss
from SFTH Parcel Tehkers icrsspectlive of whether the vessal salled
pr remalpedNdls as long as the vesss]l was nobt taken off charcer
Sociwts argusd Lhat Lhey

nirs /ZHf\ Syolt Tankers, Thus,

potw lvad/ only “incidental benaflt™ Prom ihe contract foi aala of
and marw Incldencsl bensflt s Ineufliclest Eo

bipiiker fual

antsblish third party baneflclacy status. ‘The Court agress Lhak
mare Incidental bensfit falle to seteblieh thisd party bansficlary
statun. lowaver, the Court dissgress thal the fsct that Soclete

recelved ravesys shother or not ths W/8 Btolt Entents sailed msans
that Scclsts gecalwed only Incldentsl bepsflt from the sale af

bunksr fusl oil. The Llisited pactnegshlp was forssd to trade

venmsls In the pool. Gtelt HWislesn wes the ssclusive sgent [of

that pool. Withost [uel the peimsry purposs of ths poal would mot
b realizgsd and vhers wosld be mo profiis from which to pay tha

charter hire. Sccieie was certainly an intended benaficiary of tha

BPOL contrask.
BFOIfELwlL

Sucletd alss contended that Clauss 17 of tha

Tamkara/Stolt Hislsen contrack proves that it was intendsd that

i
u
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only the sspressiy nemed pagtles Lo be bound by the arbltration
provislon of the BP0 conlrect. Clauss 17T of Lhe BPO1 Terms of
Eale provides:

The BUYER shall sob sesign ihe contrsct oF any of lue
tlghts and obligatioms Lthersunder. |[#FO] Eshibit E.]

This I8 not &m (asbtancs <hears ST] has ssalgned the contrack or
amy of Lits rights and obligstions, so the Court*s flnding Soclete
pound Lo arbitrate cthis fusl dispuis In England as & Lhird parky
vanaf iclary of the BPOI sales contreci doss oot viclate the BPOI
contract's prohibition sgalnst aselgeesnl.

Soclels's neat acgusent was that United States and Libarian
jaw shalbiered SFTH/ Soclsts from the obligation of & ganeral parimer
i Lhi I:I-I:I-IIQIlIi}ni of the |imited parinerablp sn an antity becabss
EFTH/Societs sxercissd no control or menagemspl over the JImlted
pacinerahip, . Thersfore 571 could nel hind & lisitsd pactney Lo
the arbitration clauss in Lhe BF01 comireck. BP00 sOeRgeced Lhat
Scciste dld partlcipsts In ths sspagessnt and \comipgl of tLhe
businsss, to shich Gociste repllied that Lthers wae no wuch evidencs.

The pacticular portlon of Libsrlsan™Gew, ©n which Boclats
raliod In Title ¥ of the Liberian Cods of Lase Reviesd [(1978]0
§30.7 of Tithe ¥ Limited partnear nailPiabis to craditors provides)

A limlted partner shall not \bacpse liasble &a & genaral

parcnar wnless, in sddition Lhe szsrocles of his rights

and powsrs a8 8 |imlted taar, he takan it im Ehe

gontrol and sansgessagl of Lhe business. ([Societs Exhibit
B.j N

Whlla tha Cosrt doss ”E‘t!i“l with Begl Lhat SFTH/Societe lost its

iimited partmership sidtus by thelr slsction of two represantatives

i

TN y
af SFTH to merve on the Board @1 Birectors,’ the Court Pinda that
s —

" ANTICLE IV, BOARD oRafRECTonE of the Limited Parinecship
Rgrenmeint prodidess that

. .th.. poard of Directors shall ba egual te

The woLlng
corbihesd sapnisg factors allocated bo sach

ithelr respactlive)
Fartnsr,

The Hoard n‘i]!l doeide unanimously on matiars such ast

= mh: sapEnd i buies on & Elnority Ownec's ship.
ngs Im sarning facvore of salsting ships Im Ehe Fleet.,
& “ mmanl of sarflsg faclors to mes ships Brosght Into the
Fiwst
v Withdrawal of & minority Duner®s ship.
N &l ethaf saLiscs which do not desl with the parcel Lsmber
L .

Tha Board shall decids by & sisple sajority on satters such as:

sdditlon of new ships.
additlon of new Denerd (PEFLhacE].
withdraswal of ships by PTI
caplial sspendlturdés on FTI aklps. .
tima chafiar of aklps Inte Lha Flest for perlods sacesding
LLUN T T
= laysp or slow stsasl
- &l oihsr satisres whic
(AFG] Eshlbie B. )

BP0l polnts apsclfically to the last cat oy "Kil other
matlars whilch des] with parcel tanksr trade™ as Indlicative thet the
Baard of 0l rectors jand thersfors SFTH Parcel Tankers)] parcticlpated
in decislons concernimg the opsration of the baslness. Il that
wlirs Lhe cags Lhan Chars would ba no limlted llabllity for any of
Lhie lilmlted parthscs asd would rendsr the Limilted Partnecship
Agrasmanl negatory. “[A] contract whould be comstrusd sa a8 tao

glvs affect Lo iLe geneca Eur pons . " ;!ﬂl?]. EI ﬂl ;I Blum Hﬂ
14 3% T. « elting

Cosch Linss, Ing., 471
Pestatemant, Combracte F§EAI[c), )8 (b] and (] (10R3)) Willleton

on Contrack, Thicd Editlios SEEI0, 619 [(1P&l). Hea alea
Conatrus  TED F. 34 1208, 139] (Fed. Clr.
(LT n interprataklion t glves & resscnable ssaning Lo all

parte of the contract «will be lllllll‘ﬂ Lo one Lhat leavas portioss

af Lhe conbract ssanlngless.” ¥ T EED
B T v U G

Porabert 1on il sn intar e, .
@Eh & Lhal an Interpretation of & contrect which presscves

it Im prafsrabls to oms which readscre It wold,” citing Louisians
Bawr, |

of ships.
deal with the parcel tenksar Lrads.

140d34H NOILVHLIGHY
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307 ol Titla ¥ of the Liberlan Code of Laws Revissd has po

Gearimg on whother the [imited partner would be m;ebjeci Lo &n

srhitcation clavam In 4 ctonbfact Of s&ld for fusal oll Eebesan &0

wipeni fur Lhe genecal .llll.n.-l" aindl & thicd party. BEPOI e not sysd

o aing sued in the capacity uif & creditor. BPOL e Dolng Seed a8

an alleged sellap of dafect|va Dunker Teal,
Finally Socieie wiged Lhe Coswri o Pind fthak Llibsrlam |aw al
Hmived parconershlp would preciude the generel parines (com Bindling

thie |imlted paciner bo an arbiieation pravislon. lowever, ithe only

proiibitions Lo Lhe possr of & genscal partner sppsar in §11.9% of

Titis ¥ of Lhe Libseian Cods of Lavs Reviasd (1976} snd Ilhswiss

* Aptlels Xiljej of the Lisited Partnecebhip Agressssi statas
Lhat

ALl vrading of the Flest will be done in the same of Lhe
Ganersl Farimer, who will nob be emgaged Im any ather
aotivities than mansging ke businsss of Lha H.rtnl:ntﬁy
and wlll wtilles an &;n Secludles basls L]
broksrage/mansgsment escvices of the Biolt Nlsises
networh of cffices worldwlde. (APOL EsRIBEL B.)

§80.8 of Titls ¥ of the Liberisn Code of\ Baks Hevissd
(1%98)] ®ighis, powsssa aod [labilibiss =Ff & gegEral pariper
provides:

A genersl pariner shall have all the g
subijjoct to all the resicictions amd |labl ISLT#@00l & partnar im &
pacinacshlp withost [imiied h-lrl-l'l"i. \Encept that withoat Ehe
wrlittan consast or ratiflcatlen of rpltll'h! act by all Ethe
limltad partnecs, & gensral pactner . por\abl) ol Lhe genaral partnscs
havs no suthority te

e whd posers and b

jmj Uo any aci In contrasenl (59 af ths certificats,

B Do any ack which Syl
aii Lhe crdinacy buslnssy

ﬁl:. it |sposmlble Lo CADTY
Lha pasrmacablp.

{c) Contess a judgeent againet Lhs partmacehip.

in ths BPOI Terms of Sale,

P~

(9

have no bearing on the quastieon af _l:ihf_‘l_l.zhl-

the Linal portion of Liberlan iﬂ _l'in which Boclsisa faliss Is
squally lnappllcabls. §11.26 nr;-n.l- ¥ of tha Libarian Code af
Lawn Bovimad | 1878 p;uu'ld?ll_ e

Fariles to sctiom

A eante | bt ui

unless ke L & genaral partnse,
misk & Ilable pa

W"
sncEpt whan ghe 141 o snforces ¥ ko Ehe

rahl@: a |lslted partnsr, anything Lo Lhe contracy
ndlng, =iy alveys snforce hie rights sgalinat

whip. (Emphamis supplised. | (d;
Stoft Tanksrs Limited, the iimiied partnscahip. im not a party

Lhe pagl
to this\Jawmuii; this matter doss not Involve procesdings agalnst
Lhe parfnseahljp.

H'-ulnq found Lhat Socista Le sabject Lo the arbliraclon claues
the Cosurt sest sLil] determine whathar
arbliraticn Is spproprisis. Having revie@sd the svidence and the

spplicable lasw, Lhe Cowrt finds that indesd Lhe parties’ diEspuis

can bs pesnlwved by arblipatlon | Esgland.

Thile Courl has jJuil@dlcelon obsr thin lsssult bescsuss Lhs

callinlon touk place |n Lhe walers of the Hisslsslppl Alver. Evan

[d] PoRssss parbmsrship proparty. or assign thelrc cighte
In speslflc parimership property for other tham &
parlnacalilp puiposs.

[m] Admit & pareon a8 & gensral parimer.
[F]  Admit & perecom as & limlted partmer; wunless Lhe
rlight to do sc Ile given in Lhe certificats.

9] Contimus ihe busissss with partnsrehlp proparty on
ihs death, rebiressnt of disabllity of & genaral partnar,
unless Lhe clght Lo da so Ie glven In the certlficate.
[Sociers Eshibic @.§

4

Uni

[
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iPheugh 1L has jerlsdiciion, this Coudt naed HoL aasees i ladilellon
gl & sult betweean [orelgmers...."Lf justice would be as well done
by remitting the parcties io thelr homs forum.=
w, PaLeison Steasships, 18% U.8,

Ed. I81 [RRIT).

Canaiia -Hl!: liig Cid,

iy, 3%, 37 8, Ct., 411, T8 L.

Tha Conwentlos on Wecapnltiles &nd Enforcessnt of Forsign
arlbiveal Asards |“Conveantlon®] cequires that the Courte snforcs spy

w@illien agresssnt which provides arbitration as the mechanism Lo

senolyes Intarnatlonal comssccial dimputes. ¥ uUsCc %5301. Haa
gensrally Miteubiahl Botors Copp. v, Solap Cheysleg-Flymouth Cogp. ,
7)) w.m, Ek4%, 19§ 8. Cv. JN4E, @7 L. Ed. Id 444 (LWR3):. “hen

analyzlng whathar srbiiration in sppropriste usdsrc Lhe Conventiong

tha caurl undartakas a limlcwd

(1] im thars an sgresssnt in writing to arbibtrats the
dimputs; In other words, i® Ehe arbltratlon agr
broad or mACCoS]

(3] doss the sqressest provide for arbitrak LETNLR, the
terrltacy aof & Copventlon algnatory) \

(1] doss the agressant to arbitrate scliee ocuk of &
commurclal legal salatlosshilp

(4] im & party te Lhe sgresment nob oe, *i“tlﬂ cltiman?

UL P s o

Thi Court [lmds all factors have hi:-iﬂ satiafied In Lhe cass &b

{1] There I8 an lgr._.._l'lpt' ‘Un writing io arblirats Lhe dispate
N, A\

@ L is broad In scope.

and that arbiteati ' W e
Tha Couft l_ju'ﬂl;_ cospal arbltration and parsiit Lhe
srbltrator todecids whether the dispete falle withln the
clauss, If the clsuss Is ‘booad.® 1 the clauss Qe

13

Inguilry -

A"

‘narooe, ' arslirellon sha n‘l&ﬁ coapal led unlesss the

ctafl delsrmines Lhat fbmputs falle within the
ClEsaE. ... Lhé Lons o cisuss as & whals sust be
considerad. Jd,

“Addivlonally, wham :m_gl:uit'i:; with arbitration agresassnts, =
prosems Lhal an -;Qu“'_ttn phauwld mob ba denied ‘wnless (& cam =
wald with poalllys -qlun.ﬂ:i that an arbltration claues s mob
susceplible o an\interpretation which would cover the dispuie at
Hardian Copstruct lon
Co., 213 R .iﬂ I3 j%th Clr. D904).*° Jd; The Court [lnds Lhat the

BPO arbdiratlon clauss can ba Islerpeatsd Lo covar Lhis Fesl

Va‘.i-*" 4

(2] The sgrosmant provides for acbltratlon (m Eoglasd]
England FLhs Wiltad Eimgdos 16 & slgnatory Lo the Conventlon.

(3] The agresmsnkt to arbltrates arises out of & commsrcial
legal relationships & shipping Enr:tn:t and fusl ell purchass
Agrasmenl ,

[4] BPRI; the seller of bunker [uel and & party to the =ale
of fusl oll agresseni, Is bassd In Erngland amd le not an Amarlcam
cltlean. Stolt Wislsan, Inc. contracted with BPON for dellvery of

punker Ffusl, Stolt Wislesm, Ino. has & bass of opscatlons Im the
United States but acis as sgent for BFTH Parcel Tankers, which has
Iem principal place af business In Cngland. Boclete Ie regleteced
and sxlating wnder Lhe lass af France.

Finally the Court must detersine if it can compal arbitration
in the nited Eingdos.

Thae Coeaventlon aethorizes the Court Lo compal arblEration
oailelde tha Unilbted Scates LP Lhe contracl sspreassly ar lapliclily

United Stat
Page 8 of
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Cguipsent, 81% F. 3d 247, 349 [9th Cle. 1987, In ‘ camn, Lhe

artiitration clawss provides ithat any dispuls ari g oub ol Uha

ahall by Engllah law and subslibisd Lo

srbitratlon ynder Lhe Emglish Asbivrallon ACR,

CiliL AT be governsd

In Ite last supplesontsl sssorandus, Socisie raised & [Dinal

argusinl Lhat sven (1 Sccieis, a8 Seciste, weys ssbjsci Lo

arbiliratlon In Englamd aver ELhe [usl disputa, Soclats as asalgnes

ol the Lort clalm belonglng Lo CGH, campot ba oo bownd. Whils Lhs

Courl agrass vLhat there le & differsnce bGelewsan Socleie’s poalilen
s seilgres of CGE's clalme and an & party dirscily damaged Ly Lhe

alleged defeciive product allegedly sold by BF0l, that diflersnce

dows mob defest BPOL'S Sotlon bo atay.”
I declding «hother & particular clalm falle within the scops

of an arbitraticn agresssst, Lis cosrt fecusss om tha factweal

allegations smdariying (he cessss af actlon cather than Lhe legal

1

labwle apeerted. MHitsubishi, 475 W. &. st 610 - &38, 193 §. Ct.

IRET S the Unlied Ftaies Supress Courl Fousd

1351 [in Hitsubinki,

L]
al | Mawlgaglona, SPA v. W'V Hersee [, 378 F. Suppd
ol js.mM. Ell “? cited by Sociste Im dlltlniulllhlhl.i. Fuig
aEparain Prl;u;i-h“l'l-!i wirs lnwolvad. Ttallsn Lims, Chs EClms

charterer, as asslgnes of Lhe cargo owners, susd the vossel LI
; 1 [y

for d +] for r fmlivery of cargo; Jtellen Lines slec ipl
srbitration procesdiings uhdes Lhe Lims CRATTST Agresmsnt Againat
the vesssl ownsr seskipg Indesnlfication for carge dese. “The
vessal osner sought B0 stay discovery In Che damage suit’ uns L
alleged Ehat what Lhe Liss chartefar was actually ma q in Lhe
damsge mall wan [ndeaslficat los end lnu-ll.nllll:ltlﬂi whe subjecl Lo
arbitration. Tha e Tork distriot cowrt «id %J! HII.I'I Lhm
waEiel owner Lhdl Che cargo demsge claim ons lor
Ipdampity, Genled Lhe moblon Lo Stay, lnu-.:t;‘

dimcovary Ko
procesd ln the damage sult while srbitratidp walongalng.
17

(miepr related Lo Lhis sagresasinl or Lhe bBresch thersol.”

5 e LER

B

lquFlHll mak jEd LS B EL Eug) ana

encompanssd within & vall: ltration clauss in an sjrasEsnt

emBisdying an initernalional comssrcial tramsacklon were arbitcrabls
Arbitratien Aal. ). presusptlen of

whan lad

pursusmt to Lhe Fedsral

arlirabllity sslsta. “[Ajrbltrstlion shauld funlaas

It ean be sadd with positive ssserasmce U arbltration clause
ia mot wsusceptibls of an lnl.lrpnll.{tlu\ that could cover Uha
digjule &L lddws.’'" [ClL&LloRE u.p.l.i‘i!i{" ' [ Wlalm

LivC. %, Farsons-Gijbonm; 771 l.-ﬂfﬁ B34 = &35 (8ch Cir. 190%).

Im this came, Sccists ﬂllﬁll’bﬂl its damags clalm againse BPGI
and & elalm fae -u.nnulhgj.u- L1 lndl—nj for payssnis =sde to COE.
Bociwts's clalme bath i»qr Hamages and Indesnity sce bassd on the
wans sl af uﬁruiri‘.:‘_l:dll. tha sEle of sllegadly dalsclive Dunkar
fusl oll to I:*im Gtolt Entente. Third party clales for
E{lﬂtl:llhll.llii:_l:i_ indema ity are arbltrable “at least and ustll 1L Is
hosvedo Waldonado w. PG

Imc. S04 F. 3d kA4, 617 {let CIir. 1973%] |[The comtrack

sthmruiag e lded by the srbiteatec,”
Indint

povided for srblicaiion of "any controversy of clais sclsing out

Tha courl
fajected tha thivd party plaintiff s comtention that costribution

o Indssnlty clalss In tort wears oulslds tha acops of an

srbltration clause and concluded that Lhe

[b]rosd langusgs of this RELUFs COVErS CONLrSCL-genarsted
o contract-ralaled dispules Dalessn Lhe partiss however
Laiksiw] 1w, It Il# Imsslarisl swhathar Lhes clalms &re In
cosieact or Im tort, or are cowched I Cerms of
comtribut lon owsd by one tort-fessor to anobther. [Qd. at
El&.

e

150434 Eou vHL1IGHY
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Finally, sven LI thare wars & guestlon concerning the scope(ol

tho arbitration clause, the concerma [or International Eomiiy
pequics that "sny doubbe coscernlng the scops of & arblirables Ledus
whowld bs resolved In faver of arbltcstiom.”  HoNEe=N Cope

Hemopjal Hospiial v, Hercucy Constructlon Corp., 489 .lh 5. 1. 10}
&, Cb. 917, 74 L. £d, 34 TES (1983)) Sedeoo, TEY PN et 1145, Ik

is within the pravince of the arbitrater te et [dn which disputes
fall within tha scops of & brosd srbiiradlon, clauns. Sadca; TET F.
Id st J1A4%,; n. Q0.

Bacauss Lhe court doss haws _jll.i-‘l‘l.-ldlcllﬂﬂ over this dispuis,
howsvee, Chs Court will grapt Bhs ®Stlom o sbtay eo Lhat satbsrs
unresolved throwgh srbltcatien,) lf ang, may be determined Im Lhis

forum once the Engllelh proc@edings ars concluded.

M= OF lsans , 8, this 1lth day of Sspiesber, 1990

3 ICK O, E
UNITED STATES DISTRICT JUDGE

[

140d34d NOILVHLIgdV
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CGB MARINE v, STOLT ENTENTE am

CGB MARINE SERVICES COMPANY, ET AL, Plaintiffs

M/S STOLT ENTENTE, HER ENGINES, ETC., IV REM, SOCIETE
FRANCAISE DE TRANSPORTS MARITIMES, ET AL, Defeadany

LU'mited Sinees Disinet Coure, Eastern Distnot of Losmisns, Sessiembser 12 1990
Civil Mo B8=3877

ARBITRATION — 111, Agreemest i85 Arbitrate Famere [REapites — 120, Foreign
Arbitral Awnrds Conventies — BUSKERS —  arbirazsios Claiss in Aumkrring
Contrsct Eaforosd —CONTRACTS — 132 Third Barry Bessficiary — PRACTICE —
I Seay and |sjusctive Halisf,

Even though plaisnfl French shipowner was not named i defendanm foreign oil
SuppleT § Denkenng cORCrAc, |1 WaE & third pafty Bene{iciary of that con-
tract asd i bound by its English arbitration clausse, Held: Foresgn Arbitrsl
Awardy Comvention suthorizes stay pending arbitration of ED La ltigation
arisng out of Mis. River allision allegedly caused by contamonated foel
al which defendant bhad formashed 1o plansdTs vessel m Kotlesdamsagt s
ummatenal that plantfT @& also sung 10 its capasity a8 assignes of other
claims arismg out of the allsion, ance the same “operafive\facis” are
mvodved

Wiltom Ellwood BHlend. [I1 and Andre ] Mouledous (Heberp, Mouledous &
bilsnd ) for Platanfh

Joel L. Borrello {Adams & Reese) for 8 8 OO fecern@vondl, o al. Defendant

John Harmald Clegg and Joseph Dwaght Leblanc, JF W hatfe. MoCall. Phillips
Toler & Sarpy) for Soctr Framcaise, ot al, Ovfenglants

Hugh Bamsay Scraud (Termberry, Carrell &4 ancey¥lor M5 Swolt Eavenre. a1
&l Defendants

James H Rousssd [ Phedps, Dunbar, Masks, Claverie & Sims) o 5P Warine fatl
and BEN Amer Perrodeum [nesDefadan

Veronica . Wicken, DI part)

Defendants and third party defendants BF Odl International, Limited
and its division. B. P. Makine International [collectively referred to as
“BPOI™] filed & Motion\to Dismiss for Lack of Subject Matter Junsdic-
tion or, alternativély, o Dismiss or Stay Procesdings pending arbitration
pursuant to thé Canvention on the Hecognition and the Enforcement of
Foreign ArtntrahA%ards and the United States Arbitration Act. 9 US
Code &1 ehged."BPOT's motion was submutted on briefs without oral
argument og 1 former date

4hs Iiganon arose from a collmon on the Mississipm River om
September 6, 1986, when the M5 Stolr Enrente hit and damaged s dock/
hod¥ repalr [acility and barges moored there The owner of the dock
repatr facility and the owner of the barges. CGH Marine Services Com-
pany al Laplace and Consolidated Grain and Barge Company [collec-




40 1991 AMERICAN MARITIME CASES
1991 AMC

tvely referred to as “CGHE"], sued the vessel and 1ts owners, Societie
Francase de Transpons Mantimes and Societe Franguse de Transports
Petroliers [collectively referred o as “Societe™]. In an amended com-
plaint CGB added several defendants which allegedly prowided the Stalr
Ewmrente with comtaminated bunker fuel and diesel oil which allegedly
caused engine “black out” and the collimion.' Societe settled wui"CGB
and obtaned sssignment of their nghts

By amended cross claim and third party complaint, $boete added
BPOI and clamed that comtaminated bunker fuel and ditselhoil sold by
BPOI caused an engine “black out™ and the callssion. Yt is BPOI which
mvokes the arbitration clause in i15 contract of adle apd seeks in this
motion either dismissal or stay of these procesdings, pending arbitration
in England. Societe claims that it is not boufid by the arbitration clause
mn the BPOI contract

For the reasons which follow, the Court finds that Sociee = bound
by the arbitration clause m the BPOT vontract and finds that arbitranon
is appropriaie under the facts gf ths case

The evidence shows the fgllowing relationship between the various
vesse] interesis

Societe Francaise de Teanfports Mamtimes, a corporation existing
under the laws of Frante, was the registered owner of the Siolr Emtemte
the Sockete Francae detTransports Petroliers was the technical operatior
of the Stolr Expfe Non MNovember 18, | 980, Sockete time charered the
Stolr Emrente by SFTM Parcel Tanksrs Limitesd, 8 Upited le:p:dum
corporatig [--':‘.Fr!'d Parcel Tankers.”] On Apnil 9, 1985, SFTM Parcel
Tankers ?I_g...'mI the Sralr Esqrente at the disposal af Stalt Tankers Limited,
a Lobertan femmited pa.rlner'.l::p. SFTM Parcel Tankers was one of teveral
limited pariners i Sialt Tankers Limited. Stolt Tankers, Inc |"5:T|."!
was 1% general partner, Stolt Mielsen acted as agent for ST1 and entered
e & contract with BPOL for sale of bunker fuel 1o service the Siodr
Enrente; the BP0 contract contains an arbitration claose

4 1.5 Code §4 of the Federnl Arbitranon Act provides

“The Court shall hear the parties,” and upon being satisfied that the
making of the agreement for arbitration or the failure 1o comply

CGB added s defendams BF etheriands, BP Malaysis and Sicd Tanken [nc
["STT"] 5T was damessd by a0 ssrber monon for summary sedgment. Socise thond
purtiad BF Morth Amenca Petroleum Ime. [“BPNAFTL another alleged Tuel supgpher
Thessalter 18 Toudt rasied (he motons 1o diasnis of BF Mebsrlands snd BF Malavisia
and demed BPMA P motios fof sufemary judgmenl

- Thai Lanfuspr Focores G0 cvdend ey benring % hen Lhere o 8 Qfpuls over an aEnocmient
0 aEtmirane, bul agpeilie cowns have mor held dssimscs cowrts 1o che lener of the laew. |6




CGB MARINE v. STOLT ENTENTE 404
LV
therewith is not an sswe. the Couwrt shall make an order directing

the parties to proceed o arbitration in accordance with the terms
of the agreement

“The Act does not require arbitration unless the parties 10 a dispute
have agresd to refer it to arbitratson likewnse, the mandatory stay
provision of the |[Federal Arbiration Act, 7 U.S. Code §§1-14] doss
not apply to those who are not contractually bound by the arbitraton
pgreement.” MWatter gf Tailbor Sigfoor, fne, 1990 AMC 1780, 17B4-85,
R8T F.2d 611, 614 (5 Cir. 1989)

In deciding that this case shoudld be stayved pending arbitration, the
Court examined three documents: (1) the Time Charer Pary agresment
betwesn Societe and SFTM Parcel Tankers Limited [“Time Charfer ':':
(2} the Stolt Tankers Limited Partnership Agreement and the, Manuad
of Technical and Operational Standards for Fleet Vessels of StéliNT ankers
Limited ["Limited Partnership Agreement'™]; and (1) the BP 04 Ioterna-
tional Limited Terms of Sale — Bunkers [*BPOI congract]

The Time Charter provides that the “|clharerers@hall sapply for use
in the mam motors foel ol [of cenan speaificatiarsi) IT at Cremer’s
reguest the vesse! 15 supplted 9Ath More expensive bunkers . . . the differ-
ence in price shall be borne by Owmers.”™ Thed e Charter also provides
Lthat

“lclharierers shall (except whenQncuired lor Owners’ purposes or
durmg loss of time on Ownegs” accoint | provide andor pay for
(1) all fuel except (a) fuel ffp Owmers’ account under Clause 19, and

Commprre Pork @ DFW Freeprr © Wd¥dian Consr Ca, 729 F.24 1 80 (5 Crr, 19E4
ha Falkh Cif femnd ehat Bc§videntisry hearng wail eoaired Sbbcics

1S Aty were @fTonees the opportunsty, of which 1hey bioth ook full advaniags,
enhaustively toobnel The s 1 18 deElRsl SO, AR W BT aready =Hied.
Commercs Park\dose nof albege. nor does o dppear on the fecord, 1Bl disprted
tiual g@mpont goung (o fhe legad msue ol artdrabcety ensbeg In the sbsence af
e -hwln‘ wr canciuce Lhat sn rodentiary hesnng was nod reguined &8 3
el the dermst cmgri v séay cocher
BROI Wstion wis ofipially sei for hearng end thes submstted on brich bacasss of
reRevALHINGAEINg paace = Lhe cousthousr Mo one obecbed o g8 hoang iuSrmiibec on brusty
and nivber party has specifically requesied gn rrudentiary hesnng om the arbitrabon s
Wik s bricl m sapmart, 4 el oh epmaiticn. s feply bivel 10 10 coprpoalicen, d reply Baesl
0 1N resly et en the oppotiion. And 1w wwPpEmental memorisdn. 1B partie (e Lhose
n Commerre have exhaestively bnefed (e msue and those bneh costam no costention that
1erw a7 maienal facis hEpuLy Theseicre far ihe reascms given in Commprer, Ehe Court

finsds that no evidentiary hesmng is seeded despibe the mandsiory lenguage of % US. Code
14
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(&) fuel used in connection with a General Average sacrifice or
expenditure or with preparation for the drydocking, repair, or dock-
ing of the vessel for Cemers” purposes.”

The Time Charter is to “be constroed m accordance with the law of
England [and] [a}ny dispute ansing under this charter party shall be
settled by arbitradon in Loadon”

In his deposition, Carl Gronseth of Stclt Mielsen, Inc., seplained
the general terms of the Limited Partnership agreement.’ Uad@ the
partnership agreement, Stalt-Mielsen Inc., as the general fgemt for 5T1L.
purchased fuel for all ships in the pool. Carl Gronsgth slsoexplamed
the fuel purchasing process. Fuel was delivered togihe Sl Enfenre in
Rotterdam and invoiced by BPOL in London.

Lars Ljungberg, an exccutive with BP North Wmerica Petroleum [ne
[“BPNAF], set forth the details of the pafticnlar sale which underties
this dispute. In early October, 1985, Stole Nidlken, [nc. placed two orders
through BPMNAP [BPOTs USA agent fim-Hipuston for fuel to be delivered
to the Sioft Erdente in Rotterdam of October B-10. 1984, and on October
13, 10, 1985 BPMNAP relayed the ofder 1o BPOI in London. These sales
were subject bo the HPOI cormmati which had been furnsshed to Sioh
Mielsen, [nc. pnor to thegaleilin question

BP il Intermationad"Teiied Terms of Sale — Bunkers provide

=M. Law and ®rSiation

(a) The congtructipn, validity and performance of the contract shall
be governed-by English law

(b)) Ay deipure ariuag owl of or (A conmechion with the comtract
sk, D€ suominted fo artitranion in accordance with the Enghish
Artitration Act, |90 or any statutory modification or re-enactment
therend which may for the time bemg be in foree.” {Emphasis added. )

L Amcle ¥V of the Farcnership Agreemest "DISTRIBUTION 201 The Flae™ orovides
thad “[i]The ships of the Limnited Parmers. as laeed m Schedele | berete. shall be eraded
in 8 pool for the Partners &w the Paronersium.

ruicie K11 MISCELLANEOLS (a) states thet “{a]ll iracding of the Flogt will be done
i the meme of the Crepernl Parmmer [ST1], who sl ulilepr o= an enciumer B the
brouernge mangpernend servicel of the Swlr-Metisen asrwark of alfce workdeade. ™

Thee Mianual of Teckmesd snd Operanossd Seendards for Fleer Yesssls of S0l Tenkers
Lisnicesd, |&ia) semies char 18 general partner “ST1 shall provile ol pay for the ibeem
listed 18 Schedule ) ol 18 Agreemenl” |thowe inciuded Bunker Cosis|. Specifically, §1dda)

seviedesd that

“BT1 ahall ey and pay for el Fedd o ecordamcs sl [SFTM Parcsl Tankers
Lemined | s Nsel gil i pecdicaticen condained heremn from s major of recagnized indopen-
dent vapplaer
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ThE

Soaciete 15 not expressly named n either the Limmted F'J:'.n:r-.hl';-
A grecment or m the BPOI contract.® That fact, however, does not mean
that SOCPeCe mesd not arovtrate this Tuel dispule

4 frer an extensive review of the evidence and the J.._"r\-ln:u:ﬂ: Law, the
Court finds that Societe interposed a related corporate entity, SFTM

ibe owmery of the sesael ihe ferm “SFTW Sioft Emdewiy
SFTM referenced in the agreement 5
niroduction io the Limuied Partnershep Agreement exslsans that ~|cThe Gemmral
Parener and che Limiaed Parmnars wre somecimees collectivedy referred 13 [in the Agreement|
i 1k “Parmmen”’. The Limiced Partnens are sometmnes collectively relerrad 10 a8 “wneny
n EhEir CHpECIEY 48 ownen oF chormered osmers of rieer | Emphass sugplied

The wienmnes of Sooete and SFTM Parced Tankers. Lid were mitilly confused s ths

g Deraane the immmly "SFT™ ™ in che Limned Parnemdup Agresmem relerred o SFTM

Percel Tenkers, Led . pnd SFTM was hsted s the owner of the M5 Saalr Envrmip miiae
veaael lisang azmached 1o the Teme Charter Agresmeni

In mn exrlier monon for summary judgmemi filed by Sioh Tanker, Socifse didveod

sne=ar the facr char refanceshy berwesn SFTMSFTP and Sioh Teskes 1o 15
guvermed by the comract [che Limires Penmemhip agresmnen | bersesn Thesm 1= thai
als SFTM SFTP referred to the same partes which Gre@iowbeing calbed

Socicie ” B arpued thai SFTMW/SFTP [Societe] cannoi new diipal® whethes it
horumd by the Siols Tenkers Limried Puripersbup apreement under Dbenl Hule 510 |reve
2 10E]

Locel Bule 1 10E siates: "All maienal fcis set for™ i thewiaremend required o be
served by che moving parry wall be deemed admmicisd
ooncraversed as requeored by s nuke ” (Emphess gdced_CBPOL s s seeiong 1o Bave the
fact sdmrmes for purpeses of ST meaonon fordummary judement; BPOI wanss the facy
sdmertiad [Or parposes O (s 0w on 1o dismigs or siey Mor arbeiranon. | BEre o od
timer difference. Furthermore, while g/fproe, as BPOY] sssenms, thai as o general male,

The

O PRPTEHES & eF on, usles

[acrand EsEFTIOES U Diendisgs are Adimel wimassiions concluively Binding on Lhi
parry thar made them * e o AFCONPSmerr, T3 F 34 1391, 1396 (3 Cir, 1985
and ] [aco thar are sdmeared 1= ghe pleadinpy “are 80 konger 81 nane L sarunns omaiiad |
Dawis v 4 O Edwarss sad Sany Jac 521 F 14 108 (% Cie |97 Bsth BWiner mnd

Dl Erg disringusihatilc
Iz BFAe, & parry subsiOnd § propesed pretnal arder snd Nadiaps of Bt and conclusaans
i lim. Thes e lled o pthonded co
i iact and conclugioasl law . T he opoowing nar
Barred iy SissTRE W SONErENY PORRICS |
wid warved ‘@ieasgemen 1hal the comlsuied matter was eitled, Noncthslen the Cown

1Al

105N 150

Al 1hariins COMLrary sRsETcSs womalid CPErale B adveric cvidlEtiEry admiERiani ams wers
srpediy. Beloee the Cowr in oy resoduison ol 8 feerual miwe. In Dowe, the coum grentsd
SMEDITY |DEgreena findemg 141 che w0 sedr slaruce of st (o7 secursich vielasin
y hadl asserind that thew
t. 1981, Later ome of the plaimiTa

hgad, paisec befory surt was filed. In the compla
cirmesd theer acsznis with the defendani Seober m A ug
il

weed hnd lied 1

ihe plEnc

e wiolatsan ustl January 1984
The i held ihe plaisndTs
o 1Bsetd emrleer adebsioa in the |'ir.i.|_'|||.g'. wnd afThrmed 1he dHLHe Soarrs grandifng wu=h-
mary judgment

wliiisi bl af &l
winef he dmcovered the delendann's em

avil MElENg 1hE 5 did 890 Enow
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Parcel Tankers, in i3 operanon and management of the Stolr Entenie,
that Stolt-MNielsen was the authorized agent of SFTM Parcel Tankers.
and that Socicte was the third party beneficiary of the BPOI contract

The partses to a comtract may cstablish nghts in a third pany benefi-
clary oy :|:||.1|L':|I|1|.g: the intent 1o do %o

A beneficiary of a promise 1s an intended bensficiary if recogsihon
&l a fight to |:I-|_'T:"|3T1T|.]|1-:E in the beneficiary 1s appropriae o =fFec 1y
ate the intention of the parties and either (a) the pecfoefnadce of a
promise wall satisfy an obligation of the promesee(to pdy monsy to
the beneficiary; or (b} the arcumsiances indicate thathe promises
intends to give the beneficiary the benefit ofighe prdmised perform-
ance. (2) An mcidental beneliciary is a/fenefciary who s not an
intended beneficiary, Restaterment (Second! of Contraces §302." Bew-
erfy . Macy, 702 F.2d 931, 940 (14 Cirs, 1983}

When determiming whether the parties ' the contract intended to bestow
a benefit on a third party. & couft may ook bevond the comtract 1o the
cifcumstances surrounding iis Yofmanon.

Ag an mdication of the iagent of Yhe parties, the time charter agreement
between Societe and SFTM Parcel Tankers authorzed SFTM Parcel
Tankers to participateinthe imited partnership agresment for the opera-
tion and management bf the vessel Societe also m that time charer
agreemeni anibonzedSFTM Parcel Tankers to appoini the manager for
the parmersiup 5wkt Tankers. Specifically, the Time Chamer includes
& general Surement about Scheduling and Trafffeking

48 /Charterers may make arrangements with others for managing
this marketing scheduling and trafficking of the vessel without preju-
dige 1o the respective rights and obligatsons of either party under
this Charer, subject to prior approval of the Owners, which ap-
proval will not be unreasonably withbeldd.™ Id.

The partion of the Time Charter Agreement entitled “CHARTER
HIRE" clearly bases the charter hire due Societe on the participation al
SFTM Parcel Tankers in the Stolt Tankers Limited Partnership

1, Charer Hire shall be calculated on the baws that SFTM shall
be entitled 10 a proportionate part of the disposable earnings of the
Partnership’s Fleet determined in the manner set forth below.™ Id.

For the foregosng ressons. (5 Court wall non bold Socweie 1o chai ssriier nconiessed
faci for parposes of ik preseni motios
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The charter hite of SFTM Parcel Tankers to Societe came from the
procesds of the 5todt Tankers Limited Parinership. The revenue received
from the limited partnership by SFTM Parcel Tankers was pud 1o
societe 88 charter hire. Socwete received revenue directly from the opers-
tion of the Stolt Tankers Limited Parinership. Therefore the Court finds
that the Time Charter agreement betwesn the Societe and SFTM Parcel
Tankers contempiated and approved the participation of SFTM Parce]
Tankers in the Stolt Tankers Limited Partnership

Soci=te argued that they were not direct mtended beneficianes of the
BPOI terms of sale since they recetved revenoe from SFTM Parcel
Tankers LrTEspeciive of whether the vessel satled or remained idle as '.nng
a3 the vessel was not taken off charer hire by Stolt Tankers. Inc. This
Societe argued thai they received only “incidental benefit™ from ‘the
contract for sale of bunker fuel and that mere incidental benefit& insoff-
cient to establish third party beneficiary swares

The Court agrees that mere incidental benefit fails (o cotabibish third
party beneficiary status. However, the Court disagress@hat the fact tha
Societe recetved revenue whether or not the MYS Shol"Entente sailed
means that Societe received opnlv modental benefif™from the sale of
bunker fuel oil. The limited partnership was jogmed to trade vessels in
the pool. Stolt Miclsen was the exclusive ggent for that pool. Withouwt
fuel, the pnmary purpose of the pool MSulthriot be realized and there
would be no profits from which ol pay the charter hire. Societe was
certaindy an mtended beneficiary &l FheeBPOI contract

Societe also contended thay' Cligse 17 of the BPOL/Stiolt Tankers
Stolt Nielsen contract prosoesthag it was intended that only the expressly
pamed parties were (o be bound by the arbitration provision of the BPOI
contract. Clause 17 pftBe BPOI Terms of Sale provides:

"The BUYER, shall noe sssign the contract or any of its rights and
::|I:||.|5:|.I:|:|1|31 thereunder. ”

This s nd§ andnstance where STI has assigned the contract or any of
1% :I'Igh'_i wnd obliganons, o the Court's ﬁﬂ¢||‘|g that Societe 13 bound to
artatrate this fuel dispute in England as a third party beneficiary of the
BP0 wales contract doess not violate the BPO] contract’s profat:on
Againel nasignment.®

* The Cown's decusnon, lesding 1o o resecnon of Soceens's Argusnenls under Ammerien
umd Liberas parpershen liw, i omsimed = Eds
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Having found that Sociste s subject o the achitration clause in the
HPOI Terms of Sale. the Court must still determine whether artration
i appropreate. Having reviewed the evidence and the apphicable law, the
Court finds that indesd the parties” dispute can be resolved by arbitratien
in England.

This Court has punsdiction over this lawsuit because the collssion
took place in the waters of the Mississippi River. Even though it has
junsdiction, this Court need not assume junsdicnon of & swit) between
fareigners. “if justice would be ps well done by redhyrting the parties
to thetr bome forum.” Canoda Malting Co. v. Parerion-Sheamships, 183
L5 413, 420, 1932 AMC 512, 515 (1932).

The Convention on REL'I:IEI:'I inon and Enforéementof Fo reign Arbatral
Awards [“Convention™] requires that thé"Coums enforce any written
agreement which provides artatration as the mechamsm (o resalve intes-
national commercial disputes. 9 U.50Code §20. See generally Mirrubishi
Waotors Corp v Soler Chrpsler-Plyetowrh Corp., 473 ULS. 614 (1985)
When analyning whether arbiralonvs appropriate under the Conven-
tiom, the court undertakes a Naomifed inguiry

(1) & there an agresMent m witmg (o artmirate the dispute: in other
words, = the arbitfation agreement broad or nammow,;

(2) does the agreement provide for artetration m the t=rmtory of a
Conventin skgnatory

(1) dbcs‘rhe agreement 10 arbitrate anse out of a commercial legal
refatianshpy;

(4] a party to the agreement not an Amencan citizen?

Sedeo v Pefrodeor Mericanor Mexican var O8N Co., 1986 AMOC T06A,
TI0-11, 767 F.2d 1140, [144-1145 {5 Cir. 1985)
The Cowrt Gadd all factors have been aartiafisd 1n the case at bar:

(11 There i3 an agreement in wrniting to arbitrate the dispute and thai
arbitration agreement 18 broad n scope

“The Court should compel arbtration and permit the arbitrator to
decide whether the dispute falls within the clause, o the clause 15
‘hroad " If the clauwe @ ‘narrow,” arbitration should ot be :|1m|'ul'.'n1:
unless the cowrt defernmnes that the dispote falls within the
clause the tone of the clause as a whole must be constdered.”
id
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4
‘Additionally, when confronted with arbitration AgTeements, we pre-
sume that an arbatrabon shoukd Aot be defied "unless 1t can be said with
poulive pfsurance thal an arbitralon clause @ not susceptible of g
interpretation which would cover the dispute st ssue ' Commerce
Parks .'.-_.".S'u"._“- Freeporr v. Wardian Conmrruction Ca, 719 F2d4 134 (5
Cir. 1984)." 1d. The Court finds that the BPOI arbitration clanse can

e mierpreted (0 cover thos fuel dspuale

i) The agresement provides for armtratnon in England: E.'l_nl..n.j_ IHe
LUmited Bingdom 16 a signatory 1o the Convenbon

i3 The pgreement o arbiirate arees our of a commercial El_-g;j.l relagog-
ship: 3 shipping contract and fuel ol purchase agreement

(4) BPOIL, the seller of bunker fuel and a party to the sale of fael ol
agrecment. 5 based 1n E:'.g_|.|:|;.1 and 15 nol an Amerncan cifzenh\Siokt
Miglsen, Inc. contracted with BPOI for delivery of bunker foel. Stolt
Mielsen, Inc. has a base of operations v the United Sipes.bot acts as
agent for SFTM Parcel Tankers, which has its principé] plage of business
in England. Societe 18 registered and exmting under, the ldws of France

FIII.EJ[:- the Court must detertrone of it can cgmpel arbitration in the
United Kingcbom

The Convention authornzes the Courylo compel arbitration outsade
the United States 1if the contract apsesaly of imphicitly d:slg‘nn[ﬁ thae
forum, Bawhinio Corp. v Ching Not| MWadkimery 4 Ee,u.l;rmq'.':l:_ E19 F.2d
247, 249 (9 Cir, 1987}, In this case, 1FEarbatration clagse provides that
any dispute ansing out of thesSantgact thall be governad by English low
and submatied 1o artraticmandes the F.I'.|:[|1'~'."I Artmtrnton Act

Im pis st t.ur'plen:::llul memarandum, Societe rosed 3 fnal ArgEmient
that even of Socets, 38 Sacfls, were dubgect o arbitration England
vwer the fuel dispdls"Soci=te a4 assignes of the 1on claim belonging to
CGB, cannot beia hound. While the Count agress (hat there 1 a difTar-
eficE Betwesf Sacied=" pOILON a8 assignes of COE's clasms and 6% &
party digedtly damaged by the alleged defective product allegedly sald
by BPOL. whay' difference does not defear BPOT"s motion (o seay.*

U Ralis ddNompanone. TPA v WYV Hermes |, '78 F Sopp. 81 (SDNY 1961}, oed by
Socwte n dintingumhable Two weparare procesdings sere invodved. [eslisn Ling, the ome
PRRMETET. &8 avegner Of che cargn owners. susd Uhe vise| ommer Lor damagss [or nondeliv
£y of cargo: lrzshan Lsnes alss isiated asbsiraton procerclingy wnoer the itme charies
EETSEMIen] AfSindd |5 WSS OWE! weEkifd IndeSmmbcalioe LOF Cargd loas. The veuis
DWHEr MOUGH 0D MEY QISDOVErY N che damages il because o slleped chap wias (S pene
chererer wea acizally seeiing in the damage suin was isdempcficsnon end isdemnficanion
was syl 1o arbirreson. The Mew York distnct coun did sot agres wich the veme| gwner
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In deciding whether a particular claim falls within the scope of an
arttration agresment, the court facusss on the factual allegations under-
I1-'1|:1g the causes of action rather than the Izg.aJ labels asseried. Mirrubdshi,
473 U5, at 620-628. [In Misubizhi, the United States Supreme Court
found that claims ansing under the Sherman Act, [15 U5 Code §1 o
seq. |, and encompassed within a valid arbitration clause in an agreement
embodymg an intermational commercal transaction were arbitrable pur-
suant 1o the Federal Arbitration Act]. A presumption of apbitcagility
exisis. “[Alrbitration should not be dented ‘unless it can bg sad wath
positive assurance that an arbitration clapse & not '\-I.J:H;:[lhh:ﬂ of an
interpretation that could cover the dispute at issue.” "“\(Cedtons omat-
ted.} Mar'Lin of Louisiana, Ihc. v Parsons-(rilboré, 7T F.2d 633, 63+
635 (5 Cir. 198%)

In this case, Societe aserted its damage £hwim Rgainst BPOI snd &
claim for contnbution or indemnuty for payments made o CGH. So.
ciete's clasms both for damages snd ingemEy are based on the same set
of operative facty, the sale of allegadiy/defective bunker fuel ol to the
M/S Stodr Ertente. Third pariy «gluims Yor contnbution and indemnity
are arbitrable a1 least and until (NS ofherwise decided by the arbitrator.™
dcevedo Maldonade v, PPGIndusiries, frc. 514 F.2d 614, 8617 {1 Cir
1975 In that case the coptract provided for arbitration of “any contro-
versy or claim arising out 5 or related to this agreement or the breach
thereof.” The couft rejested the third party planiiT™s contention that
contribution oF, NGty claims in bort were ouisade the scope of an
arbitration clause.anid concluded that the

“Iblfoad ) linguage of this nalure covers contract-generated of
comiraer-relaied diipulss berween (he parties however lnbefled. It =
mnmaterial whether the claims are m comirnet or in tori, oF &fe
couched in terms of contribution owed by one lor-feasor 1© an-
other.” Id. at 16

FanJl:... even of there were a3 guestion concerming the SCOpE of the
arbitration clause, the concerns for internationsl comity feguire that
“any doubls concerming the LCOIfeE of arbitrable waises should be resolved
in favor of arbitration.” Meser H. Cone Memorial Hospital v. Mercury
Comsrruction Corp,, 460 U5 1, 1425 (1981); Sedco, 1986 AMC at
T10=11, 767 F.2d at 1143, [t 15 within the province of the arfmtrator to

that the cargs dsmeges clam wss acraally ane for indemmusty. demisd the moDon W ey
and allowesd dmcovery 1o procesd n the damsge st winle arinireion wes ongoing
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#15
decide which disputes fall within the scope of a broad arbitration clause
Sedeo, 1986 AMC ar T10-11, 76T F2d ar 1144, n. IQL

Because the court does have jurisdiction over this dispute, however,
the Court will grant the motion (o stay %0 thai matters unresolved
through arbitration, if any, may be determuned mn this forum once the
English proceedings are concluded.

DIAMOND KO (GUAM) LTD. DVB/A GUAM SHIFPING AGESCY,
Fiaineff
¥
YASUD YAMASHITA, ET AL, Defendasy

[errmary of Guasm. Sepenor Court, Seprempber LE, L9590
Ciwil Mo O] 1545

YARITIME LIENS — 144, Sapplies and Bankers— FRACTICE — 1251, R
Jutirarn.

Gruam admiralty court's maling that supplyman Wy entrtled to sssert 3 maritime
iem im iL§ pESOC fn Peve aCrtion apainst defendant's vesse| @ rex Judicois and
prechudes Gruam territorial cous fhem shtertainmg supplyman’s subsegquens
in periomam siinl agamst thewemed's owner based oo the same facts

JURISDICTION — 137, Doing Business — FRACTICE — 115, Federsl Rules of Clvil
Procedure =— Sopplemesini Hale Fi%i — 1181, Acrion in Hem s Her to Sair s

Personam — LH. Appeirunee.

Fact that shipowser had\epfered a restmicted appearance under Supplemental
Hule E(3) 1 pomairerm action agmnst i8 vwessed would not have prevented
plamntifl manome len or from sung the owner in persorom besed an ifs
businss€wcipnties in the jamdictian

John B Maber (Cundiffe. Cook, Maber & Keeler) for PlningT

Jean MEbancon (Law (Hhce af Jean Melancon) for Defendanis

PeTERC. SiGUENTZA, JR.., 1.

O Ogiober 2, 1987, ploanff Dhamond Koo {(Goam) Lid, invoked the
admiralty junsdiction of the Federal District Court of Guam and filed
an actiom i reme agunst the fshmg trawder MY Kosei Morw Noo [1.
Damond Ko clamed that the Kosei Mory engaged Diamond Ko to
periorm as the vessel's “shipping agent™ to provide goods and services
to the wessel when poried in Guam

Diamond Ko sought recovery of 525,284.54 which allegedly repre-
sented the vnpaid portion of 2 balance due Diamond Ko for certain
gonds and services if had provided to the vemel. These goods and sernces






