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UN ITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOU ISIANA 

m[O 
li S DI~ Iil. 1 Cl counT 

U~ 1f1' ." , - ~ltl or ll. 

Slf 12 B /1 III ''JD 
t.')I-! I : . ;, u- :; 

C\ 1 1, ., 

eG O MARIHE SERVICES COMPANY 
AT I."PUCE AND CONSOLIDATED 
GRAIH AHO BARGE COHPANY 

C IVIL ACTION 

VERSUS 

HIS STOLT ENTENTE, her englnee 
tack le. apparel, furniture, etc .• 
In ra., SOCIETE rRANCAISE 
de TR ANSPORTS MARITIMES, ---­
SOCIETE rRAHCAISE de TRANSPORT 
PETROLlERS. in penona .. 

86 - 1877 

SECTION "L" (] I 

Defendanta and tlllrd party def endants BP Oil InternaU onal, 

1. lm1tod and It. dlvJaion, 8 . P. Harlna Internati onal I co llec tively 

referred to aa " BPOI " ) filed a Hot Ion to Dlull •• for Lack ot 

Subject Hattor Jurisdi c tion or, alternatively, to DI.ml.s or Stay 

pcoceedlnga pending arbitration pursuant to the Convent i on on the 

~ 
Reco9nltion and the Enf orcement of Foreign Arbit r al Award. and the 

United State. Arbitrati on Ac t, 9 USC 51 at .eg. BP01's motion was 

aubmltted on br lete without oral argu •• nt on a f o~er date . 

p The Court ha. con.ldered the brlets, reply br i ef . and 

~lluPPlemental brlefe o f coun.el, the record, and the applicable law . 

P Acco rdingly, IT IS ORDE RED that BPOI ' . Motion to 011.1 •• 19 hereby 

§ DE NIED; BPOI'. alternallve Motion to Stay proceeding. pending 

arbl teation I S hereby GRAt.TED. 

8 
'" Thle litigation aroee frola • co llision on the Mlaeh.lppi 

Rl ver on Septenlber 6. 1986, when the HIs Stolt Entente hit and 

ownar of the dock/repair fa c ility and the owner of tha barge., coa 

Marine Service. Co.pany at Lapl.c a and Con.olldatad Grain and Barqa 

co_pany (co ll.ct lvely ra( errad to a. MCGB" ), .u.d the v •••• l and 

tts owner. , Societe Francalse d. Transporte. H.rltl ••• and Soc lata 

Francala. de Traneportes Patrollers (collactiv.ly raf.re.d to •• 

"Soc t.te " I . In an a.ended co.pl.tnt, eGB add ad say.r.l defendant. 

which allegedly provided the HIs Stoit. Entent. with conta.lnatad 

bunke~ rue I and dleeel al l which ellegedly caused englna "blac k 

out " and the co llisi on.' Soclet •• etUad wLth CGB .nd obtained 

a •• lgn •• nt at their right •. 

By .... ended cro.s c laiM .nd third party co.pl .. lnt, Soct.t. 

added BPOI and c laiMed that cont •• inatad bunklr tu.l and dle •• l all 

lold by BPOI caused an engine "black out" and the colll.ion. It f. 

BPOI which invokes the arbitration cleu •• In It. contract of .ala 

and eeek. 1n thla lIotlon .1ther dil.la •• l or .tay of the.e 

proceeding', pending arbitration In England. Soci.te cl.i •• that 

It i. not bound by the .cbitratlon clau.a In tha BPOI contract. 

ror the reason. which follow , the Court rind. that Soc lata ia 

bound by the arbitration clau.a In tha BPOI contract .nd find. thet 

arbitration I. appcoprl.ta undar the tacta at this c ••• . 

Th •• videnc •• how. the following relationlhlp batwaan the 

various v •••• l Int.re.tll 

eGB added •• deLand.nle 8 . P. "ather land., 8. P . Malayat. 
and Stolt Tanker., Inc. ("STI"). STJ w •• di •• t ••• d by an .arller 
.at Ion tor .u ... ry judglftent . Societe third partied SP North 
America P.trohua Inc . ("8P"AP"), another alleged fuel auppl1ar. 
Ther •• fter the Court qcanted the .otlona to di •• t.. of IP 
Hatherland. end DP Malayala and danled SPMAP- • .otton for au ... ry 
judg •• nt. ~ z 

m damaged a doc k/boat repair facility 
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The Soc iet e Franc aise de Tr ansportae Maritimes , 8 c orporation 

existing under t he laws o f franc e , was the registered o wner of the 

H IS S l o lt Ente nts ; the Soc iete fran c alae de Tean.porles 

Pe l ro lloce, was the tec hni c al o perato r of the HIS Slolt Entente. 

("[(Ida v lt o f Jean Yves ThomslI, Soc iete Exhibit ]1 . On No vember 

28, 1980, Soc i e te time c harteced the HI s Stolt Entente to SfTH 

Parcel Tankers 1.lmited, 4 United Klngdolll corpo.: ati o n I "S fTH Parcel 

Tankers ." I ( Societe Exhibi t Ho. J. Attachmen t A . ) On Ap r il 9, 

1985 . S fTH Parc el Tanken pl a ced the H/ S Stolt Ente nle at the 

disposal o f S t o lt Tankerl Limited, 4 LiberIan limited parLnership. 

SfTH Parce l Tankers wa. one o f several limited partnera In Stolt 

TlInkera Limited. Stolt Tonkere , Inc . ( "ST l " J "'lie Ita general 

partner . S t olt Nieleen ac ted 4S agent for STI and ente~ed Into a 

contrac t with BPOI ( o r sale o ( bunker (uel to servi ce the HI S Stolt 

Entenle; the BPOI contrac t contain. an arbitration clauae. ISPOI 

Exhibit E. I 

9 USC 54 o f The federal Arbit r ati on Ac t provides : 

The Court ahall hear the partlel J
, and upon baing 

'ThiS language requlrel an evidentiary hear i ng when there Ie 
a dispute over an ageeament to arbitrate, but appellate court. have 
no t held dletrl c t court. to the letter of the law. In Co~.rc. 
Park at DF" Freeport v. Mardian Conat . Co .• 711 r . 1d )]4, )40 (5th 
Clr. IIB4), the FIfth Circuit found that no evidentiary h.aring was 
requi r ed becauae 

the pa r tie. wara .ffordad the opportunity, of which they 
both took tull advantage. e.haultlvely to briar the 
Iseue8 to the dl.trlct court . Aa we have already noted, 
Commerca Park does no t allege . nor do.s It app.ar on the 
racord. that disputed factual queeUona going to the 
legal 1 •• U8 of arbitrability •• I.ted. In the abaence of 
luch a ehowlng. we conc lude that an evidentiary hearing 
wae no t required aa a predicate for the dletrl ct court'l 

1 

• 
aoUafled that the .. aklng of the .gr ..... nt for 
arbitrati on or the failure to COMply ther.wlth la not an 
I,.u., the Court .hall . ak •• n order dlr.ctlng the 
partie. to proceed to arbitrati on In accordance with the 
te r~. of the agreement. 

"The Act doea no t requi re arbItration unl ••• the partlea to a 

dtapute have agreed to refar It to .rbltratIon ... llkewl •• • the 

mandatory atay provlalon of the (Federal Arbitration Ac t, 9 USC IS 

1 - 141 doe. not appl y to thoee who ara not contr.c tually bound by 

the arbitratIon agreement ." Hatt.r of T.lbot Bigfoot. Inc . 881 F. 

1d 6 11. 614 (5th Clr . 1989) . 

In deciding that thl. caa. Ihould be Itayed pendln9 

arbitration, the Court •••• In.d thr •• docu •• nta. (1) the Thll! 

Charter Party agreement betw.en Sociat. and 9r114 Parc.l Tanker. 

Limited ( "Time Cha rter " ) (Societ. Exhibit ], Att.cMent All (1) 

the sto lt Tankar' LI.lted Partner,hlp Agr.e.ant .nd the ~anu.l of 

Technical and Operational Standard. for Fle.t V .... l. of Stolt 

Tankere Llndted I "Lllllited Partn.nhlp Agr.e •• nt " ) (BPOI exhlbJt 8)1 

and (l) tha OP 011 International LI_Ited T.~a of 9ale -- Bunk.r. 

I " BPOI contract" ) (BPOI E.hlblt E). 

Th. TI •• Chartar prOvIde. that the " (clhartar.ra ehall lupply 

BPOI', aotion waa originally lit for h •• rIng and then 
.ub.l tted on brt.te b.caua. of renovation taking pleca in the 
courthouee . Ho one objected to Ita baing au~lttad on brief. and 
neither p.rty hae .paclfically requa.ted an avidentl.ry h.arlng on 
the arbitration l .. ue . Wlth. brlaf In lupport, • brl.f In 
opposlUon. a reply brief to tha oppodtlon, • r.ply brief to the 
reply brte' to the oppoelt1on, and two .uppl ••• ntal ••• oranda, " a 
partl •• like thoee In Co .. erc. have e.hauatlv.ly brIefed the l.aua 
and tho •• brl.,. contain no contention that there ara •• terl.l 
facta in dlepute . Tharefora for the r ••• onl glvan In Co ... rca. the 
Court flnda that no evld.nti.ry h.arlng .. neaded aeaplta the 
.andatory language o r 9 USC 14. 

• 
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( O~ uae In the main mo l o rs ( uel all ( o f ca rtaln specif i c Ati ons. } . . . 

If At Ow ners request the ve ••• l 18 8upplied with mo ce expen sive 

bunkeu ... the difference 1n price shall be borne by Ownee . " 

(Soc iete Exhibit J . At tachment A. I The Ti me Cha rter 41 80 provide. 

that the ( c Jha rtereca ahall (exc ept when inc urred f or 
Owners' purpoaell DC during 10a8 ot tlma on 
Owners' a ccount . .. ) prOVide and/or pay ( o r : 
III all luel except (a) fu e l f or Qwneu ' 
account under Cl aus. 19, and (b) fual used In 
connection wi th II Genecal AV8caqa aacrifice or 
expenditure or with preparallon (or the 
drydocklng, repair, or docking of the vee eel 
t or Owners ' pu rposes. ~ 

The Time Char l e r Ie to " be construed in a cco rdanc e with the 

law o r Eng l and la nd ) ( a l ny dispute arJal ng under thl. charter party 

sha ll be sottled by arbitration in London. " ~ 

In hi8 dep08ltion, Ca rl Oronaeth of Stolt Hlelsen, Jnc . , 

exp lained the general terms at the Limited par t ne r _hip ag r eement . I 

IBPOI Exhib it c. ) Under the part nership ag reement, Sto ll - Nlel.en 

Ar ti c le V o f the partnership Agreement DISTRIBUTION 5 . 01 
The Fl ee t provide. that " (tiThe .hip. of the Li.ited Partner., aa 
Ihted in Schedu le • hereto, ahall be traded In a poo l t a l" the 
Partnera by the pa l."lne rehlp. " (BPOI Exhibit B.) 

Article Xli, MI SCELLANEOUS (s) at at .. that " (a)11 tud lng at 
the fleet will be done in the na.8 o r the O.neral Partner (STI), 
who will . . . utilize on an exclu.lve baal. the broker aqe/~anage.ent 
aer vl ce a a t the Stolt -Nie lsen ne t work o f a ttl ce. worl dwide ." M..:. 

The Manual o f Technica l a nd Operational Standarda for flaet 
Yesse la o f stolt Tankers I.imlted. 14(a) atatas that tha general 
partner "ST • .. . shall provide and pay tor the Items listed In 
Sc hedu l e 1 o f the Agl: .... an t .. (thoa. included Bunker Coata ) . 
Specifical l y, 514(a ) provided tha t 

STI ahall order a nd pay tor all fuel in accordance with 
(5fTM Parcel Tankers Llmited)'a fual oil .pecificatione 
contained h.rein rro~ a . aj or or recog nized Ind.pendent 
suppliers . 

s 

• 
(BPOI Exh ibit c . ) Unde r the partnerahlp .gr •••• nt, Stol t - HI . I.an 

Inc ., as the general agent for STI , purch •• ed fu.l fo r all ehlpa In 

the poo l. (.!.!L. At 151 . ) Carl Grona.th olao explained the fuel 

purchaaing proce.s . Fuel waa dell v.red to the HI S stolt Entente In 

Ro tterdam. (M.:.. a t 60.) and invoiced by BPOI in London . 

Exhibit D. ) 

(BPOI 

Lacs LJungberg , an executi ve with SP Harth ~.rlca Petroleu. 

Jnc . l " BP HAP " ), aet f or th the detdh of the particular .a1e which 

underlies thie dlapute . In aarly OCtober, 1985 , Stolt. Htala.n, 

Jnc . plac ed t wo ordera through SPHAP in Houaton (BPOI '. USA ag.nt) 

( o r f ue l to be deli ve r ed to tha H\ 9 Stolt. Entente In RotterdaM on 

Oc t ober 8 - la, 1985 . a nd on Octob.r la, 11, 1985. (Affidavit of 

La ra LJungberg, BPOt Exhibit G., BPHAP re.ayad the or dar to BPOI 

In London . The.e .alea weea aubJ.ct to tha SPOI contract wh ich had 

been furnIshed t o Stolt Hi.lIen , Inc . prior to tha aalea In 

queaUon . ~ 

BP Oil Internati onal LIMIt.ed Tera. of Sale Bunkaes 

providea: 

10. Law and Arbitration . 

(a) The cons truc t ion, validity and perforaanca o f the 
contrac t ahall be governed by Engllah law . 

v dlspute arIsIng 
hall be au~ltt.d to arbitration 1 

l.h Arbitration Act, 1"0 or any atatutory 
modlficltion or re- anact .. nt th.reof which •• y for the 
tl .e bein9 be In force. (E.ph.ala added . ) (BPOI Exhibit 
E. ) 

Societe la no t expre •• ly n •• ed In .lther the LI.ited 
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• 
Partner.hlp "gc88msnl 0 1" In the BPO[ contract . I That tact, 

In It_lIng the ownera of the ye ••• l the lecm "8FTH" appear. 
after the HIS Stolt Entente, but the only SFTH retecenced In the 
agree.ent te SFT" Parce l Tankere. 

The Introduc ti on t o the 1 .• I_ltad Partnership "gree_ent expl.ln. 
that " (tlhe General Partner IJnd the Limited Partnera ace aOllell ••• 
collectively referred to ( I n the "greeMent) aa the "PartneclI", The 
Ll .. lled Parlnera are IJo/YIetJ_ea collectively reterred to •• "Owners" 
In their capacity 811 ownera or chartaced owner. of ahlp •. " 
(Emphaeia lIupplied.) IBPo r Elthlbll 8.1 

The Identities of Sociele IJnd SrTM Parcel Tankera, Ltd. were 
Initially con(ulled In thle ca •• becau •• the InJti.h "SFnt" in the 
LJmlled PartnershIp "9r •••• nt ref.rred to SFTM Parcel Tank.r., 
Ltd . , and SFTH was lIsted aa the owner of the "IS Stolt Entente In 
the ve •• el li8ting attached to the Time Charter Agreement . (BPOI 
Exhibit 8 . ) 

In an ear lier motion f or .uUlscy Judgllent Hled by Stolt 
Tanken, Societe did nol conteat the fact that "ltJh. r.letlonahlp 
between SFTH/SFTP and Stolt Tank.ca, Inc . 1. govern.d by the 
contract IThe Limited Partnerah1p agre.mentl between thell ... " In 
that ",otion the Initial. SFTM/SFTP referred to the aa.e pactJe. 
which ace now be1ng called wsociete ." BPOI argued that SFTM/SFTP 
(Soc1etel cannot now dhpule whether it Ie bound by the Stolt 
Tankera Ll~lted Partnership agreeM.nt under Local Rule 1.10 (now 
l. 10EI . 

Local Rule l . IOE .tat.s: HAll •• t.rial fact •• et forth In the 
atat ••• nt r.qulred to be •• rv.d by the MOv1ng party will be d •••• d 
ed.itted, for pur~ae. of the Illation, unle •• controverted al 
requ1red by thh ru .... (Emphuie added.) 8POI , . not •• eldnl) to 
have the facl ed.itted for purpo ••• of STI'. Illation for au .. ary 
judgmentJ 8POI want. the fact .d .. ltted for purpo ••• of it. own 
",otlon to d1e ... lee or etay for arbitratIon. Th.re Ie a dlet1nct 
dUfer.nce . rurtherrlore, whUe It I. true, a. BPO] a ••• rt., th.t 
as a general rule, "' fa c tual •••• rtion. in pl.adlng. ar. 
Judicial ad .... 10n. conclu.iv.ly blndlng on the party th.t .ad. 
the •. ' White v. ARCO/Polpen, HO r. ld 1391, 1396 (~th Clr . 
1981) .•• land) [flact. that arl ad_1tt.d In the ple.dlng. 'are no 
longer at h.uI ... ' (CllatJon. ollitted.) IO.v11 v. A. . G. Edward. and 
Sana , Jnc . all r . ld 105, loa (5th C1r . 1981)), both Whlt. and 
Dilv1e are dlaUngu .. hable . ---

In While, a party aubfll'tted a propolled pcetrlal ord.r and 
flndlnga of fact and conclu.lona of law. Then h. flied an a.ended 
COMplaint and later eub.ltted new propo.ed flndlnge of fact and 
conclu.lon. of law. Th. oppo.lng party fallld to cont.nd that 
WhIte ' . adlilaal ona barred hia •••• ctlng • contrary po.lt10n In hie 

1 

• 
however, do •• not mean that Societe n.ed not arbltcatl thie ruel 

dispute . 

After an ext.nalve r.view of the ev1denc. and the applIcable 

law, the Court flnda that Societe Interpo •• d a related corporat. 

entity. srTH Parcel Tankere, In 1ta op.ratlon and .anage •• nt of the 

HIS Stolt Entente, that Stolt - Htel'en lola. the authorized agent of 

STFM Parc el Tankera, and that Soc1ete we. the third party 

beneficiary of the 8POI contract . 

The partlaa to a contract ,.ay e.tabllah ri9hte In a third 

party benet 1clary by IndIcating lho Intent to do 

A beneficiary of a pro_I •• 1. an Intended b.neflclary I f 
recognlllon of • ri9ht to parlorllanca In the beneficiary 
111 approprlat. to efrectuate the Intention of the part i •• 
and .lther (.) the performance of a proIl1 •• ",111 eatl.fy 
an obligation of the pro..... to pay Money to the 
benetlc1acy I or (b, the clrcu •• tance. 1nd1cate thet the 
proll l •• e lntend. to gIve the b.nlficiary the benef1t of 
the pro .... d per(o~anc • • (1) An Incidental beneficiary 
i. a beneflc lery who 1. not 8n 1ntended beneficiary . 
R •• tat •• ent (Second) of Contr.ct. IlOl. Bav.~IY v . Macy, 
10l: r. ld 911, 940 (lUh clr . 1983) . 

ao: 

later pleadIng. and the court found that he had waived the argu •• nt 
that the conte.tad .atter 101 •• · aettl.d. "onethel ••• the Court .a1d 
that the contrary •••• rtlon. would op.r.te a. adv.r ••• vldentlary 
ad_la.lone and wlra properly before the Court In It. r •• olutlon of 
• factual te.u. . In Oavil, the court granted eu_eey judg •• nt 
finding that the two y.ar .t.tute of It.itetlon. for •• cur1tle. 
violatIon. had p •••• d before .u1t we. flIed . In the ca.pla1nt the 
pla1ntlff. had •••• rt.d that th.y cloaed their accounte wIth the 
defend.nt brok.r In AugUlt, 1981 . LIter on. of the pialntUh 
.ub_itted an arUd.vlt etatlnl) thet h. dId not know of the 
violatIon until January 1984, when he dlecovered the defendant ' , 
e.ployee. had lied to hI •• Tha Court held the plaintlfr. to th.lr 
.arlier ad.-l •• lon 1n the ple.dlnga .nd aftlrwed the d"tr1ct 
court'a granting aUMnary judg.ent. 

For the foregoing rea.on., the Court will not hold Socl.te to 
that earlJer unconte.ted fact for purpo ••• of thl. pre •• nt .otlon. 

8 
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• 
When de tennlnlnq whether t ha paetle. to Lhe cont r a c t Intend ed t o 

beatow II benefit o n a third pa r ty. II court. . ay loo k beyo nd the 

co ntl"tl c t. t. o the c irc umstanc e .. aurroundlng Ita t oeaatl o n , Citation. 

o", llled .) .l5!..!. 

As a n indi c ati on a t tho inte nt of the pa r ties. the lilllo 

c harlee agreement betwee n SOCiete ond SfTM Parc el Tanke r . 

autho r ized S fTH Paecel Tanker. t o parti c ipate In lhe limited 

pa c l ne cehlp agreemen t. f o r tha opecatton and Gla nagemen t o f the 

veasa I. Soc i ete also I n that tim. c haetee agreement authorized 

S fTH Parc el Tankers t o appo i n t tha • • nager ( o e the pactnec.hlp, 

Sto ll Ta n ke c B. (SOc i ete Exhibit J. Attach •• nl A . ) Spec ifi ca lly, 

tho Time Charter includes II general elate.ant about Sc heduling and 

Tratfl c klng 

4 g. Charterera . av . ade arrange.ents wi th others 
f o r managing the .. arketlnq, achedullng and traffi c king of 
the veasel without prejudice to the re.pectlva right. and 
ob ligations o f either party under this Charter, aUbJect 
to prloe approval of the OWnera, which approval will no t 
be unrea8 0na bly withheld. ~ 

The poeti on o f t ho TI .e Chaeter Agnement entitled CIIARTER 

~ c l early bAeee the c ha eter hire due Soc iete on the 

parti c ipati o n o f SfTH Parc el Tanker. In the Stolt Tanker. Limited 

Partnerah lp : 

Cha r ter Hi re ahall be ca l c u l ated on th. ba_ Ie that 
sfTH ahell be entitled to a proportionata part of the 
disposable earning_ o f tlla Partnenhlp ' . fleet datenDined 
In the manner aet forth below . ~ 

The c harter hire o f SfTH Parcel Tanker. t o Soclate ca.e froa 

the proceeda of the Stolt Tankera Ll alted Partnarahlp . ( Affidavit 

o f Jean Vvea Thomas, Soc t e te Exhibit J . ) The ravenue received tro. 

• 

• 
the Iialt.d partnerehlp by Sf TN Parcal Tanker. wa. paid to Soc iete 

ae c harter hi r e . Soc lete recel vad revenue d Il'ect I y fro. the 

operatt on o f the Stolt Tankers LI.tt.d partnar.hlp. Therefore the 

Cour t {Inde that the TI.e Chart.r .gr •••• nt b.tw.en the Soc iat •• nd 

SfTH Varcel Tankere c onte.plat.d and approved the p.rtlclpation of 

Sf TN Parcel Tanker. In the Stolt Tanklr. Li. l tld Partnlr.hip . 

soc iete argued that th.y wece not dlrlc t Intended 

benefi c iaries a t the BPOI ter •• at •• il .lnce they received rav.nu. 

fraN SfTK Parcel Tanker. Irra.pective ot wh.ther the v •••• l .alled 

or re_ain.d Idle aa long a. the v •••• l wa. not t,ken off chart.r 

hire by Stolt Tankera, Inc. Thu. , Societe .riu.d that th.y 

rec ei ved only " Jnc idental ben.flt" tro. the contrac t for lale of 

bunker tuel and mere inc iden t al benefIt il in.utficient to 

establla h third party beneficiary Itatu • • Th. Court 'gre" th,t 

me ce Inc idental benefit tall. to e.t.bli.h third p.rty b.n.fJclary 

stalu8 . flowever , the Court dl •• gr ••• that the f.ct th.t Soci.t. 

rece i ved revenue whether o r not the HiS Stolt Ent.nt •• atlad •• ana 

that Soc iete received only Incidental b.nefit fro. the .ala of 

bunker tuel a ll . Th. limited p.rtnenhlp wa. foraed to teada 

ves.ela In the poo l. Stolt HI.l •• n wa. the •• clu.ive ag.nt for 

that poo l . Without tuel the prl.ery purpo •• of the pool would not 

be reali~.d and there would b. no pro t It. fro. which to pay the 

c harter hire. Societe wa. certainly In Int.nded b.n.ficl.ry of the 

BPO. contract. 

Socie te aha conte nded th.t Clau .. l1 of the BPOl / Stolt 

Tankerll/Slo lt Hlela en contuct prove. that It. w •• Int.nded that 

10 
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• 
on ly the 8.PI:'S •• Jy nailed partIes t o be bound by the arbltrall on 

provision of the BPOI conLe-ac t. Cl a ue8 11 of the BPOI Tan .. o f 

sate provides: 

The BUYER ahaJI not ••• lgn the contra c t or any of I t a 
rIghts and obligations thereunder . (BPOI Exhibit E . J 

This Ie not an ins ta nce where STI has a . signed the cont ra ct or 

any of Ita righ ts a nd obliga ti ona, eo t he Court 's findin g Societe 

bound to arbitrate thl_ fuel d '_pu te In England a •• third party 

bene fi c iary of the BPO t • • 1 • • cont ract do •• not violate the BPOI 

con tr a c t'. prohib iti o n against a •• ig nment. 

Societe'. next aegu.an t wa. that United Stet ee and Liberlen 

law sheltered SfTM/ Soc lete trom the obligati on o f • general partner 

or the obligatI ona of the II_lted paetnoeahlp aa an ent ity b.c au •• 

SfTH/Soclet •• xeeclaed no control or _anage.ent ove r the 11 ~ lted 

partn.rehlp,. Theref ore STI could not bind a U.lled pa rt ner to 

the arbitratI on clauae In the BPOI contract.. BPOI count.red that 

Soc iete d1d paetlclp"U 1n the _anageflent a nd contro l of the 

bu al ne •• , to which Societe replied that there wa. no .uc h evldenc • . 

The p. rtlcular paction of L1b.elan law, on which Soc l e t. 

celled 1. Tit le V o f the Liberian Code at Law. R. vl.ed (1916) 1 

5 31.1 of T1tle V LIMited p.rtner not liable to ceedltor. provides I 

A l iM it ed paetner shall not beCOMe liable •• a g8ner,,1 
part.ner unlo •• , In addlt1 0n to the e.ercl •• at hie eight. 
end power •••• 11_1 ted partner, he tak •• part In the 
contro l and 11'18nag.,.ent of the bu.ln ••• . (Societe Exhibit .. ) 

While the Court doee not agre8 with BPOI that 9rTH/Soc lete loat It. 

Ilfa lt. ed partner.hlp etatue by their elect lon at two repr •• entatlv • • 

11 

• 
o f SfTH to aerve on the Board o f Dlr.ctor.,· the Court find. t h"t 

ARTI CLE IY . BOARD or DIRECTORS or the Llmlted Pa rtneeehip 
Aq,.eeMenl provlda. that 

The vo t ing power on the Board of Dieector •• hal l be equal to 
thele ree p.ctlv. comb ined earning fa ctora allocated to .ach 
Partner. 

Th. Board ahall deCide unanimously on .attera euc h aal 

caplt.l expendi ture. on a Minority Own.r· •• hip . 
c ha nge in earni ng ractor. of e.i.tlng .hips In the FI.et. 
" •• Ign.ent of earning tactor. to naw ship. broug ht Into the 

Fleet 
withdrawal of a Minority OWnec· •• hip. 
all other .attere whic h do not d.al with the parcel tanker 

trade. 

The Board ahall decide by a .IMple . aj or lty on .. ttece .uch aal 

additi on of new ehlp" 
addition or new Ownera (Partnere) . 
withdrawal of .hlp. by PTI 
capital e.penditure. on PTI ahlp • . 
tI • • c hartar of .hip. Into the r"et fo r period. e.ceeding 

on. y.ar . 
layup or elow .t ••• lng or ehlp • • 
all other matter . which deal with the parcel t.nker trade. 

(BPO I E.hlblt B. ) 

BPOI polnta apect f i cally to the la.t c ataqory " AU other 
. att.ra which deal with parcal Unker tude" aa Indlcatlv. that the 
Board of Oleectora ("nd therefore SFTM Parce l Tankerl) par t l ci pat.d 
In dec l.lon. concerning the operation of the bu.ln... . If that 
were the ca.e then there would be no 11.1ted liability for any of 
the 11ll1ted partnera and would render the Li.n.d partnerahlp 
Agree.ent nugatory . " (Il) contract .hould be con8t.rued 10 aa to 
give effect to It. general purpose ." C.pitol Bua Co . v. 81ue Bird 
Coach Line., Inc . , nl r. 2d S56 (lrd CIr . illl), cl tlng 
Re.tat ••• nt, Contr.ct. SI21S,c), 116(b) and (e) (1912" Wllllaton 
on Contract, Third Edition "611 , 619 (1961) . Se •• "0 Fortec 
Conltructore v . Unit.d 8tat •• , 160 r . 2d 1211, 1212 (,ed. Ctr. 
1985) 1"I Aln lnterpr.tatlon that 91 •••• rl •• on.bl •••• nlng to .11 
part. of the contract will be preferred to on. that l •• ves portlonl 
of the contract ••• nlng ....... ) Accord 6 •• •• Style Shop y. Coe.o. 
Bro.dcntlng Corp. 496 F. Supp . U, 50 (E . D. La. 1910) ("It la 
hornbook t.w that an Intlrpretatlon of I contract which prl.erve. 
It i, preferable to one which rendar. It void, " citing Loul,.an. 
law. ) 
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5 ] 1 . 1 0 1 Tille V o f the Li berian Code o f Lawe Rev ised he. no 

b e ari n g o n whetha c the It . ILed partner would be subje c t to an 

arbitrati o n c laus s In .til contra c t o f 1141e f o r fuel a ll between an 

a ye lll f u r t h e gen era l I'.Hl ne c· a nd a t hird party . BPOI 15 no t sue d 

or being 8u e d In the c a pac ity o f .til credito ('. BPOI III b aing lIusd 411 

an all e ged s e ll e r 0 1 de tec tive bunk e r fuel. 

finally Soc i e te u r ged the Court t o find that Li be rian law o f 

l i mit ed pa r tnership wo uld prec lude the general partner f ro .. bInding 

the li mite d paclner t o a n arbltcat lon prov laJ o n . However , the o nly 

pro hi b iti o n. t o UIB po wer o f .til gen8 c al parlner appea r In Sll . 'iI o f 
, 

T i tl e V o f the Li berian Code , ot Law. Ra v laed (1916) a nd llkawU. 

that 
• Arti c le XII (a ) o f the Ll . lted Partnership Ag re ement .tale. 

All t radi ng o C the fl eet will be do ne in the name o f the 
Gene ral Partner , who will no t be engaged In any other 
a c tivities than managing tha buelnes. of tha Partner.hlp 
and will utllixe on an e.clu.lve b.... the 
brokerage/manageMent servi c e. of t h_ Slolt Nleleen 
netwo rk o f o ffi ces worldwide . (8POI Exhibit 8 . ) 

511.9 o C Tllle 
(1916) Righte, powar. 
provides I 

v o f the Llberlen Code o f Laws He v teed 
and llabilitle. of a general partner 

A general partne r ahall have all lhe ri ght. and power a and be 
s ubjec t to all the reatrl ctl one a nd llabilitle. at a partner In a 
pa r tnerShip without Ihllted partneC8 , except that wlthout t he 
wrttten consent or ratification of the epeclfl c ect by all the 
li mited partner., a geneca' partner o r all of the general pactner. 
have no authority t o 

(a) Do an y ac t I n contra vention o f t he certifi c ate . 

(bl 00 any ac t wh i ch would . ake It I_poeelble t o c arry 
on t he o rdinary buslnee. of the partnerehlp . 

I c ) Con fees a Judgment against the partner.hlp . 

Il 

• 
have no bearing on the queetl on or arbitration. 

The tlna1 porti on o C Liberian law on which ~oclete rei 1 •• t. 

equally Inappli cable . Sll.l6 ot Title V of the Llberlsn Code of 

Law. Revised (1976) pr ovides , 

partle. to actlon 

A contri buto r, unless he Ie a generat partner, i. 
not a liable party In proce8dln18 agatnat the ~artnerahlp 
except when the object •• to en oree his 11.bl Ity to the 
partnenhlp: • U.ltad partner, anything to the contrary 
notwlthatandlng, aay alway. enforce hi. rlghte agalnet 
the partnership . (Eaph.ala aupplied . ) ~ 

Sto lt Tankera Li mited, the llaited partnerahlp, ia not a party 

t o thl. lawault; thla matter doe. not InvolVe proceedlnga a9aln.t 

t he partnerehlp . 

lIav l ng found that Soc iete 1. aublect to the arbltratlon clau.e 

I n the 8POl Ter • • of Sale , the Court a u.t atlll deter.ine whether 

arbitrati on 1. appropriate . Having reviewed the avidence and the 

appli cable law, the Court finds that Indeed the partie.' di.pute 

can be reso lved by arbitration In England . 

Thle Court has Ju r isdi cti on o.er thla lawsult becauee the 

co lli.lon took plac e In the weter. of the Hl.ele.lppi RiVer. Even 

(d) Po.s.aa partnership property, or a •• lgn their rJ9ht. 
In .peciflc partner.hlp property tor other than a 
partnerehlp purpo.e . 

(e ) Ada lt a pereon ae a general pertner . 

( () Ad. I t a pereon aa a U.lted pectner, un I.e. the 
right t o do .0 la gtven In the certificate. 

(9) Continue the buelna •• ~Ith partner.hlp property on 
the death. reUra. ant or dh.bUlty of a genaral partner , 
unle •• tha rl9ht to do .0 I. given in the certificate. 
(Soclate Exhibit 9.) 
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• 
t ho uqh It has Jurisdiction, thl. Court need not ••• u •• JurisdictIon 

o f a suit between ( ore 1gner8 . . . ," U Juettce would be as wel l d one 

bV remitting the partl •• to their home foru •. " Canada Malting Co. 

v. Petorlon Sle • •• hlps L 285 U. S . 411. 410, 52 9. Ct. 411. 16 L . 

Ed . 2B] (1911) . 

The Convention on RecoC)nltl on and En(orc ... enl of rocel!)n 

Arbl leal Awe rda , "conventi on" ) requires that the Courta enforce any 

wri t ten agreement whi c h provides arbitration a. the .. acheni •• to 

re ll o lv8 Internati ona l commerc ial disputes . 9 USC SlOI . Sa. 

qenen lly Hit.ubi.hl Holon Corp . v . Soler Chcy.ler- Pl pouth corp .• 

41] U.S. 614, 105 S. Cl. 3346. 17 L. Ed . ld 444 11985,. When 

ana lyzing whethe r a r bitrati o n 18 appropriate under the Convention, 

< ha 

bllr: 

co u r t , under take. • 1 i.i ted inquiry . 

(1) 18 there an ague. ent in writing to arbitrate the 
dJ.pute , In other worda, i. the arbitration agree~8nt 
broad or nllrrow ; 

(2) doe . t he agre ... en t provid. for a rb itrati on in the 
territory o f a Convention .ignatory, 

(1) d oes th e agreeMent to arbitrate arll8 out o f a 
commercial legal relatlonehlp, 

(4) I, a party to the agree~ent not an Ameeic an c ltlz.n1 

Sedco v Peteoteo. Hexacano l Haxiean Hat. 011 Co" 767 r 
2d 1140. 1144 - 1145 (5th Clr . 1'"5). 

The Cour t fln de all fa c tor. haYI baan latilfl.d In the call. at 

(I' There '1 an agr ••• • nt In wrltlng to arbl t rat. the dlepute 

and that a rb itrat ion ag r ••• • nt ,. broad in .cop • . 

The Court Ihould co.pel arbitration and p.ra l t the 
arbitrator to decide whether th. dl.pute hili within the 
clau •• , If the c lau.e 18 ' broad.' If the clause I. 

15 

• 
'narrow,' arbitratt on Ihould not be COMpelled unl ••• the 
cour t d.teCllin.1 that the dhpute hili wIthin the 
c lausa .•.. the ton. of the clau •••• a whola . Ult ba 
conlid.red , ~ 

"Add iti onally, wh.n confronted with arbltration agre •• entl, we 

pr.SUMe that an arbitration .hould not be denl.d · unle •• it c an be 

laid wlth pOlltlYe euuranc. that an arbJtratlon claus. 1a no t 

.ulceptlble of an inte rpretation which would coyer the dlapute at 

1 •• u • .... • COMMerce Parka of DEW rreeport Y. Mardlan Con.tructlon 

Co . , 729 r. ld 114 (5th Cir, 1984) ." ~ Th. Court (Inda that the 

BPO[ arbltratl on claua. can be lnterpreted to coy.r lhll (uel 

d ispute . 

(1) The agreement provide. ( or arbltratlon tn England: 

England/the United ~lngdo. I. a Ilgnatory to the Conv.ntton. 

(3) Th. agr ••• • nt to arbltrat. arl ••• out of a co"arcial 

legal reiation.hlp i a .hlpplng contract and (uel oil purchase 

agreement, 

(4) BPOI, the •• lhe of bunk.r fuel and a party t o the ea1e 

of fuel all agree. ent, I. ba.ed In England and I. not an AM.ri can 

cit i zen , Stolt Hle1 •• n, Inc. contracted with SPO[ for deliyery of 

bunker fuel, stolt "lel •• n, Inc . ha •• b •• e of operetlon. In the 

United State. but ac t. a. agent for SrTM Parcel Tanker. , which ha. 

It. prInci pal place o( bueln ••• ln England. Socl.te 1. r.g,.t.red 

and e_Jilting under th. lawl of rrance. 

finally the court .Ult deteraina If it can co.pal arbltratlon 

In the United Kingdo •. 

The Cony.nUon author"e. the Court to coapel arbitraUon 

oulslde the United Stal •• lf the contract e_pre.lly or I.pll c itly 

u 

:b 
:n 
!!!~ 
~~ )is] 
::j~ 
°li 
~::j 
:nO 
~~ 
O~ 
lJ 
-t 

 
United States 
Page 8 of 21

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



o 
• 

CD 

ill 
~ 

~ 
" C 
til 

~ 
~ o 
z 
!" 
Z 

" 

Ci 
r 
yo 

~ 
p 

§ 
() 
Gl 
til 

~ 

~ 
Z 
m 
en 

~ 
m 
If> 

~ 

'i! 
;; 
iii o z 

[qulpnent, 819 r . ld Hl, 149 (9th Clc. 19811 . In ~ c aae, tha 

arbitration c lau8e provIdes that any dispute arl ~ o ut of the 

contrac t Bhalt be g o verned by Engl iah law and lSubll'lllLed to 

arbitratIon undec the English Arbitration Ac t . 

In Ita 1811l aupplemental .e"oclllldu., Soc iete ralaed a final 

argument that. Dyan 1 f Soc iete, 411 Soclat. , ware sub j e c t to 

arbitration In England o ver the fuel dllpute, Societe 88 8881gnee 

o f the tort c lal~ bel o nging t o CG8, canno t be 80 bound . While the 

Co ucl agrees that there Ie 8 difference between Societe's position 

88 488190eo of CG8'. cla ims and ae a party directly damaged by the 

alleged defectlva produc t allegedly Bold by SPOI, that difference 

doeB no t defeat 8POI'& eot l on to atay . · 

In deciding whether a particu la r claIm tall. within tho s cope 

at an arbItratI on agreement, the court foc ua •• on the tactual 

allegat l ona underlying the cauae8 of ac tion rather tllan the legal 

labela 088erted . H1tsublshl, 411 U. S . at 620 - 618, lOS S . Ct . at 

1351 - )155. (In Hltaublahl, the United States supreme Court found 

Halla QI Havlgazlone. SPA v. "IV Ite~es I, 518 f. Supp . 
81 t S. D. N. Y. 198]), cited by Societe h dlatlngulshable. Two 
sepel'"ete proceedinge were Involved. Itallan Line, the tl •• 
charterel'", aa allslgnee of the CArgo owners, su.d the vessel owner 
f o r da •• gea for nondeli very o f cargo; Italian Line. al80 Initiated 
arbitration proceedings under the lime charter agreement agalnat 
the vesllel owner lIeeklng Inde.nlfJcaUon for cargo 1088 . The 
va'lIol owner sought lo .tay dillcovery In the danag. 8ult becaull. It 
alleged that what the time charterer was actually seeking In the 
d ••• ge su it wae Indemnification, and Inde~nlfl catlon wall subject to 
arbltratlon. The New York district court did not agree w1th the 
vellllel owner that the cargo damage c lai ll waa actually one for 
Indemnity, denied the motIon to atay , and allowed dlacovecy to 
proceed In the damage suit while arbitration was ongo iog . 

17 

____ ... , .. ...... ... .... ......... ....... " ..... l'~ u .n • • i ~J ana 

encOlllp •••• d within a vall . ~ltrallon cl.u •• In an .gr •••• nt 

embody lng 4n I ntecnall a na 1 co_ercla l tran •• ctlon were arbl trabl. 

pursuant to tha federal Arbitration Act.l . A pr •• u_ptlon of 

arb~tcabl1llY exi.ta. "{AJrbltratlon ahould not b. denied 'unle •• 

it can be .ald with posltlv. a •• urance that an arbitration claulle 

Is not Bu.ceptlble of an Interpretation that could cover the 

dispute at I.sue .'" (Citation. o.ltt.d.) Hac'Lin of Loul.lana, 

Inc. v . Paraon8 - GIlbone, 111 F . 1d 61J, 634 - 6)5 (5th Cle. 19.5) . 

In thIs case, Societe •••• rt.d It. d •• ag. clal. agaln.t spor 

.nd " claim for contributIon or Inde.nlty for paya.nt •• ade to CGS. 

Societe ' . cia I • • both fol'" da •• gs. and inde.nlty ace ba.ed on the 

.ame set o f operative tac t. , the .ale of allegedly def.ctiv. bunker 

Cuel all to the HiS Stolt Ent.nte . Third party chi.. for 

contribution and Indemnity are .rbltrable "at lea.t and until It Ie 

othen" •• decided by the arbitrator." Acevedo Maldonado v . PPG 

Industrlea, Inc. 514 r. ld 614, 617 (l.t Cle. 1'15) (The contract 

provided for arbitration or. "any controveray or cl",i. aeielng out 

of or related to thl. agreement or the breach thereof . " The court 

re j.c ted the third party plaintiff'. cont.ntlon that contribution 

or Indemnity cIa I.. In tort were out81da the acope of an 

arbitration clau.a .nd concluded that the 

I b I road languag. of this n.ture coven contract-generated 
or contract - r.lated dl.pute. betwe.n the parti •• however 
labelled. It III imaaterlal wheth.r the cla1 •• ar. In 
contract or In tort, or are couch.d In ter.. of 
contribution owed by one tort-tea.or to another. Id. at 
616. -

18 

Airlln •• initially accepted a propo •• l to .ell ita airplan. to the 

plaintIU •. Wh.n T , 0 cl",i •• d it. entltl •• ent to thi. co .. l •• l on , 
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• • 
finally. even if there weee a que.tion concerning the .cop. of 

the arbitration claua8, the concern a for international co.lty 

require that " any doubte concerning the .cop. of • arbltrabl. I.aue 

ahould ba r •• o lved In (avor o f arbitration. " Ho... H. Con. 

He_orl al Hcapltal v. Mercurr Construction Corp . • 4'0 U. S . I, 10J 

S. Ct. 921, 14 L. Ed . ld 165 (1982)1 S.dea, '6' r. ld at 1145 . It 

1. within the province of the arbitrator to decide which dl.put •• 

tall within the scope of • broad arbitration clau •• • a.dea, ,., r . 

ld at 1145, n . 10 . 

8ecau •• the court doe. hay. jurl.dictlon over thla d •• pute, 

however, the Court will grant the .otlon to atay ao that .atter. 

unresolved throuqh arbitratlon, if any, .ay b. dater.inad tn thl. 

(orum once the Enqlteh proceadlnq. are conc luded. 

Hew Orlea n., Lout.,ane, th~hAd.Y of Septeabec, '9'0 . 

VERONICA---n:- WrCJ{ER 
UNITED STATES DISTRICT JUDGE 
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CGB MARINE SERVICES COMPANY. ET AL. Plaintiffs 
,. 

:\1 / S STOLT ENTENTE. HER ENGINES. ETC .. IN REM. SOCIETE 
FRANCAISE DE TRANSPORTS MARITIMES. ET AL. D</tndants 

Uni ted States District Court. Eastern Oistnct or Louisiana. September 12. 1990 
Civil No. 86-3877 

ARBITRATION - Ill . Ap-eemeor to Arbitrate Future OiJputes-l20. Fomp 
ArbitraJ AwardJ Connodon- BUNICERS - Arbitnldoa Oaue Us BlIllJUriDI 

Co.tract Ealorc:od - CONTRAcrs - 132. Third Pony Btatftciary- PRAcrICE-
128. Stay ud Illjullctin Relief. 

Even though plaintiff French shipowner was not named in defendant foreign oil 
supplier's bunkering contract. it was a third pany beneficiary of that con· 
tract and is bound by its English arbitration clause. Held: Foreign Arbitral 
Awards Convention authorizes Slay pending arbitration of ED La. litigation 
arising out of Miss. River aUisian allegedly caused by contaminated fuel 
oil which defendant had furnis hed to plaintiffs vessel in Rotterdam: it is 
immaterial that plaintiff is also suing in its capacity as assignee of other 
claims arising out of the aUision. since the same "operative facts" are 
involved. 

Wilton Ellwood Bland. III and Andre J. Mouledou. (Hebert. Mouledoux '" 
Bland) for Plaintiffs 

Joel L. Borrello (Adams'" Reese) /or B.P. Oil International. et 01 .. De/endants 
John Harold Clegg and Joseph Dwight Leblanc. Jr. (Chaffe. McCall. Phillips. 

Toler &. Sarpy) for Socii!le Francaise. et al .. Defendants 
Hugh Ramsay Straub (Terriberry. Carroll '" Yancey) for MIS Stolt Entente. et 

aL. Defendants 
James H. Roussel (phelps. Dunbar. Marks. Claverie '" Sims)/or BP Marine IntL 

and BPN Amer. Petroleum Inc. . Defendants 

VERONICA D . WICKER. D .J. (in part): 

Defendants and third party defendants BP Oil Inlemational. Limited 
and its division. B. P . Marine International [collectively referred to as 
" BPOI"] filed a Motion to D ismiss for Lack of Subject Matter Jurisdic­
tion or. allematively, to Dismiss or Stay Proceedings pending arbitration 
pursuant to the Conveolion on the Recognition and the Enforcement of 
Foreign Arbitral Awards and the United States Arbitration Act. 9 U.S . 
Code § 1 et seq. BPOI's motion was submiued on briefs without oral 
argument on a fenner date. 

This litigation arose from a collision on the Mississippi River on 
September 6. 1986. when the MI S Stolt Entente hit and damaged a dock! 
boat repair facility and barges moored there. The owner of the dock! 
repair facility and the owner of the barges, CGB Marine Services Com­
pany at Laplace and Consolidated Grain and Barge Company [coUec-
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tively referred to as "CGB"], sued the vessel and its owners, Societe 
Fran~aise de Transports Maritimes and Societe Fran~aisc de Transports 
PetroHers [collectively referred to as "Societe"]. In an amended com­
plaint CGB added several defendants which allegedly provided the Stolt 
Entente with contaminated bunker fuel and diesel oil which allegedly 
caused engine "black out" and the collision. I Societe settled with CGB 
and obtained assignment of their rights. 

By amended cross claim and third party complaint, Societe added 
BPOI and claimed that contaminated bunker fuel and diesel oil sold by 
BPOI caused an engine "black out" and the collision. It is BPOI which 
invokes the arbitration clause in its contract of sale and seeks in this 
motion either dismissal or stay of these proceedings, pending arbitration 
in England. Societe claims that it is not bound by the arbitration clause 
in the BPOI contract. 

For the reasons which follow, the Court finds that Societe is bound 
by the arbitration clause in the BPOI contract and finds that arbitration 
is appropriate under the facts of this case. 

The evidence shows the following relationship between the various 
vesseJ interests: 

Societe Fran~aise de Transports Maritimes, a corporation existing 
under the laws of France, was the registered owner of the Stolt Eneente: 
the Societe Fran~ de TransportS PetroHers was the technical operator 
of the Stolt Eneenee. On November 28, 1980. Societe time chartered the 
Stolt Entente to SFfM Parcel Tankers Limited, a United Kingdom 
corporation ["SFfM Parcel Tankers. "] On April 9, 1985. SFfM Parcel 
Tankers placed the Stolt Entente at the disposal of Stolt Tankers Limited. 
a Liberian limited partnership. SFfM Parcel Tankers was one of several 
limited partners in Stolt Tankers Limited. Stolt Tankers, Inc. ["STI"] 
was its general partner. Stolt Nielsen acted as agent for STI and entered 
into a contract with BPOI for sale of bunker fuel to service the Stolt 
Entente; the spor contract contains an arbitration clause. 

9 u.S. Code §4 of the Federal Arbitration Act provides: 
"The Court shall hear the parties,2 and upon being satisfied that the 
malc.ing of the agreement for arbitration or the failure to comply 

1 CGB added as defendants SP Netherlands. OP Malaysia and Stolt Tankers. Inc. 
("STI"). STI was disma.sscd by an earlier motion for summary Judgment. Societe thlrd 
panied SP Non.h America Petroleum [nco ["BPNAP"], another alleged fuel supplier. 
Thereafter the CoU" granted tbe motions to dismiss of Sf Netherlands and BP MalaYSia 
and denied BPNAP's mOllo n fOT summary jUdgment. 

l This language reqwres an evidentiary bearing .... hen tben: is a dispute over an agreement 
to arbitrate. but appellate courtS have not beld distnct couru to tbe letter of the law. In 
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therewith is not an issue. the Coun shall make an order directing 
the parties to proceed to arbitration in accordance with the terms 
of the agreement." 

"The Act does not require arbitr.tion unless the p.nies to a dispute 
have agreed to refer it to arbitration ... likewise. the mandatory stay 
provision of the [Federal Arbitration Act. 9 U.S. Code §§ 1-14] does 
not apply to those who are not contractually bound by the arbitration 
agreement." Matter of Talbot Bigfoot. Inc .. 1990 AMC 1780. 1784-85. 
887 F.2d 611, 614 (5 Cir. 1989). 

In deciding that this case should be stayed pending arbitration, the 
Coun examined three documents: (I) the Time Chaner Pany agreement 
between Societe and SFTM Parcel Tankers Limited ["Time Chaner"]; 
(2) the Stolt Tankers Limited Pannership Agreement and the Manual 
of Technical and Operational Standards for Fleet Vessels of Stolt Tankers 
Limited ["Limited Pannership Agreement"]; and (3) the BP Oil Interna­
tional Limited Tenns of SaJe- Bunkers ["BPOI contract"]. 

The Time Chaner provides that the "[c]hanerers shall supply for use 
in the main motors fuel oil [of cenain specifications.] .. . If at Owner's 
request the vessel is supplied with more expensive bunkers ... the differ­
ence in price shaJl be borne by Owners." The Time Chaner also provides 
that: 

"[c]hanerers shall (except when incurred for Owners' purposes or 
during loss of time on Owners' account . . .) provide and/ or pay for: 
(1) all fuel except (a) fuel for Owners' account under Clause 19, and 

Co,"mt!rc~ Park at DFW Freepon Y. MordlDfI COIISt. Co .. 729 F.2d 334. 340 (S CiT. 1984), 
the Fifth Circuit found that no evidentl.3ry heanng was required because 

"the panies were afforded the opponunlly. of whIch they both took full advantage:. 
exhaustively to bnef the ISSUes to the dlSmct court . As we have already noted. 
Commerce Park docs not allege. nor does It appear on tbe record. that disputed 
factual questions going to the legal Issue o f llrburabllity cXlstcd. In the absence of 
such a sbowing. we conclude that an C=IIIden llary heanng was nOt requlted as a 
predicate for the district court's stay order." 

BPOI's motion was origmally set for heann, and then submitted on briefs because of 
renovation taking place in tbe counhouse. No one objected to its being submitted on bnefs 
and neither pany has specifically requested an C=lIldentiary heanng on the arbitration issue. 
With a brief in support. a brief in opposlllon. a reply bnd to the opposition. a reply bnef 
to the reply brief to the opposition. and two supplemental memoranda. the parties like those 
10 Commtf'u halle exhaustIvely briefed the Issue and those bnefs contain no contention tbat 
there arc matenal factS In dispute. Therefore for the reasons glllen an Comml!f'Ct. the Coun 
finds that no evidentiary heanng is needed despite the mandatory language of9 U.S. Code 
§4. 
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(b) fuel used in connection with a General Average sacrifice or 
expenditure or with preparation for the drydocking, repair, or dock­
ing of the vessel for Owners' purposes." 

The Time Chaner is to "be construed in accordance with the law of 
England [and] [a]ny dispute arising under this chaner party shall be 
settled by arbitration in London." 

In his deposition, Carl Gronseth of Stolt Nielsen, Inc., explained 
the general terms of the Limited Pannership agroomen!. ' Under the 
partnership agreement. Stolt-Nielsen Inc., as the general agent for ST!, 
purchased fuel for all ships in the pool. Carl Gronseth also explained 
the fuel purchasing process. Fuel was delivered to the Stoll Enlenle in 
Rotterdam and invoiced by BPOI in London. 

Lars Ljungberg, an executive with BP North America Petroleum Inc. 
["BPNAP"], set forth the details of the particular sale which underlies 
this dispute. In early October. 1985. Stolt Nielsen, Inc. placed two orders 
through BPNAP [BPO!'s USA agent] in Houston for fuel to be delivered 
to the 51011 Entenle in Rotterdam on October 8-10, 1985, and on October 
10, II, 1985. BPNAP relayed the order to BPOI in London. These sales 
were subject to the BPOI contract which had been furnished to Stolt 
Nielsen. Inc. prior to the sales in question. 

BP Oil International Limited Terms of Sale- Bunkers provide: 

"20. Law and Arbitration. 
(a) The construction, validity and performance of the contract shall 
be governed by English law. 
(b) Any dispute arising out of or in connection with the contract 
shall be submitted to arbitration in accordance with the English 
Arbitration Act, 1960 or any statutory modification or r • ..,noetment 
thereof which may for the time being be in force." (Emphasis added.) 

1 Article V of the Partnership Agreement "DISTRIBUTION S.OI Th~ Flut' provides 
that "(t]Tbc: ships of the limited Partners. as listed in Schedule I bereto. sha.ll be traded 
in a pool for the Panners by the Partnership." 

AnIC:le XU. MISCELLANEOUS <a> states that "[a)11 trading of the Fleet .. ill be done 
in the name of the General Panner {STn. who Will . . . utilize on an exclusive basis the 
brokerage/ management serviCes of the Stolt-Nielsen network of offices worldwide," 

The ManuaJ of Technical and Operational Standards for Fleet Vessels of Stolt Tankers 
Limited. 14(.) nates tbat the general partner "STI , , , shall provide and pay for the items 
listed in Schedule 3 of the Agreement" [those included Bunker Costs] , Specifically. § l4(a) 
provided that 

''STI shaU order and pay for aU fuel In accordance wah [SFTM Parcel Tankers 
Limited)'s fuel 011 speclficanons contamed herein from a maJOr or recogniz.ed indepen­
dent suppliers," 
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Societe is not expressly named in either the Limited Pannership 
Agreement or in the BPOI contract.' That fact. however. does not mean 
that Societe need not arbitrate this fuel dispute. 

After an extensive review of the evidence and the applicable law, the 
Court finds that Societe interposed a related corporate entity, SFTM 

• In hSllng the owners of the vessel the term "SFTM" ap~ars after the Stolt Entente. 
but the only SFTM referenced In the agreement IS SFTM Parcel Tankers. 

The introduction to the limned Partnership Agreement cxplsJns that "[I]he General 
Partner and the limited Partners are sometimes collectively referred to [in the Agreement] 
:lS the " Partners", The Limited Partners are someumes collectively referred to as "Owners" 
In their capacity as owners or chartued owners 0/ ships." (EmphasiS supplied .) 

The identities of Societe and SFTM Parcel Tankers. Ltd. were initially confused in thiS 
case because the iniuals "SFTM" In the Limited Partnership Agreement referred to SFTM 
Parcel Tankers. Ltd .. and SFTM was listed as the owner of the MI S Stoll EntelJte In the 
vessel listing attached to the Time Charter Agreement. 

In an earlier motion for summary judgment filed by Stolt Tankers. Societe did not 
contest the fact that "[t]he relationship between SFTMISFTP and Stolt Tankers. Inc. IS 

l overned by the contract (the Limited Partnership agreement] between them ... " In that 
motion the mu iaJs SFTM/ SFTP referred to the same parties which are now being called 
"Societe." SPOt argued that SFTM/ SFTP [Societe] cannot now dispute whether it is 
bound by the Stolt Tankers Limited Partnership agreement under Local Rule 3.10 (now 
2. IOEJ . 

Local Rule 2. 10E states: "AU material facts sc t fo rth in the statem~t required to be 
served by the moving party will be deemed admitted. lor purposes 0/ the motion. unless 
controverted as required by this rule." (EmphasiS added.} SPOt is not seelUng to have the 
fact admitted for purposes of STl's mot.lon for summary Judgment: aPOI wants the fact 
admitted for purposes of its own motion to dismiSS or stay for arbitration, There is a 
distinct difference. Furthennore. while it is true. as BPOI asserts. that as a general rule . 
.. . factual assertions In pleadings are ... judicial admISSIons conclusively binding on the 
party that made them: While v. ARCO/ Polymen. 720 F.2d 1391. 1396 (S Cir. 1913) ". 
[and] [f]acts that are admitted in the pleadings 'are no lonler at issue.' .. (Citations omitted.) 
(Davis v. A.G, Edwards and Sons. Inc. 823 F,2d lOS. 108 (S Cir. 1987)], both Whire and 
Davis arc distinguishable. 

In While. a party submitted a proposed pretrial order and findings of fact and conclusions 
of law. Then he filed an amended complaint and later submitted new proposed findings 
of fact and conclusions oflaw. The opposing party failed to contend that White's admissions 
barred his assertIng a contrary position In his later pleadings and the coon found that he 
had waived the argumem that the contested matter was settled. Nonetheless the Coon 
said that the contrary assertions would operate as adverse evidentiary admissions and were 
properly before the Court in its r~lution of a factual issue. In Davis, the court granted 
summary judgment finding that the two year statute of limitations for securities violations 
had passed before suit was filed . In the complaint the plaintiffs had asserted that they 
closed their accoUntS with the defendant broker In August, 1983. Later one of the plaintiffs 
submitted an affidavit stating that he did not k.now of the violation until Ianuary 1984. 
when he discovered the defendant's employ~ had lied to him. The Court held the plaintiffs 
to their earlier admission in the pleadings and affinned the distnct court 's granting sum­
mary judgment. 
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Parcel Tankers. in its operation and management of the Stolt Entente. 
that Stolt-Nielsen was the authorized agent of SFfM Parcel Tankers. 
and that Societe was the third party beneficiary of the BPOI contract. 

The parties to a contract may establish rights in a third party benefi-
ciary by indicating the intent to do so: 

"A beneficiary of a promise is an intended beneficiary if recognition 
of a right to performance in the beneficiary is appropriate to effectu­
ate the intention of the parties and either (a) the performance of a 
promise will satisfy an obligation of the promisee to pay money to 
the beneficiary; or (b) the circumstances indicate that the promisee 
intends to give the beneficiary the benefit of the promised perform­
ance. (2) An inciden tal beneficiary is a beneficiary who is not an 
intended beneficiary. Restatement (Second) of Contracts §302." Bev­
erly v. Macy. 702 F.2d 931. 940 (\\ Cir. 1983). 

When determining whether the parties to the contract intended to bestow 
a benefit on a third party, a court may look beyond the contract to the 
circumstances surrounding its formation . 

As an indication of the intent of the parties, the time charter agreement 
between Societe and SFfM Parcel Tankers authorized SFfM Parcel 
Tankers to participate in the limited partnership agreement for the opera­
tion and management of the vessel. Societe also in that time charter 
agreement authorized SFfM Parcel Tankers to appoint the manager for 
the partnership. Stolt Tankers. Specifically, the Time Charter includes 
a general statement about Scheduling and Trafficking. 

"49. Charterers may make arrangements with others for managing 
the marketing. scheduling and trafficking of the vessel without preju­
dice to the respective rights and obligations of either party under 
this Charter. subject to prior approval of the Owners, which ap­
proval will not be unreasonably withheld." rd. 

The portion of the Time Charter Agreement entitled "CHARTER 
HIRE" clearly bases the charter hire due Societe on the participation of 
SFfM Parcel Tankers in the Stolt Tankers Limited Partnership: 

"\. Charter Hire shall be calculated on the basis that SFfM shall 
be entitled to a proportionate part of the disposable earnings of the 
Partnership's Fleet determined in the manner set forth below." Id. 

For the foregOing reasons. the Court will nOt hold Societe to that catlier uncontested 
fact for purposes of this present motion. 
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The charter hire of SFTM Parcel Tankers to Societe came from the 
proceeds of the Stolt Tankers Limited Partnership. The revenue received 
from the limited partnership by SFTM Parcel Tankers was paid to 
Societe as charter hire. Societe received revenue directly from the opera­
tion of the Stolt Tankers Limited Partnership. Therefore the Court finds 
that the Time Charter agreement between the Societe and SFTM Parcel 
Tankers contemplated and approved the participation of SFTM Parcel 
Tankers in the Stolt Tankers Limited Partnership. 

Societe argued that they were not direct intended beneficiaries of the 
BPOI tenos of sale since they received revenue from SFTM Parcel 
Tankers irrespective of whether the vessel sailed or remained idle as long 
as the vessel was not taken off charter hire by Stolt Tankers. Inc. Thus. 
Societe argued that they received only "incidental benefit" from the 
contract for sale of hunker fuel and that mere incidental benefit is insuffi­
cient to establish third party beneficiary status. 

The Court agrees that mere incidental benefit fails to establish third 
party beneficiary status. However. the Court disagrees that the fact that 
Societe received revenue whether or not the M/ S Stolt Entente sailed 
means that Societe received only incidental benefit from the sale of 
bunker fuel oil. The limited partnership was formed to trade vessels in 
the pool. Stolt Nielsen was the exclusive agent for that pool. Without 
fuel. the primary purpose of the pool would not be realized and there 
would be no profits from which to pay the charter hire. Societe was 
certainly an intended beneficiary of the BPOI contract. 

Societe also contended that Clause 17 of the BPOI/ Stolt Tankers/ 
Stolt Nielsen contract proves that it was intended that only the expressly 
named parties were to be bound by the arbitration provision of the BPOI 
contract. Clause 17 of the BPOI Terms of Sale provides: 

"The BUYER shall not assign the contract or any of its rights and 
obligations thereunder." 

This is not an instance where STI has assigned the contract or any of 
its rights and obligations. so the Court's fmding that Societe is bound to 
arbitrate this fuel dispute in England as a third party beneficiary of the 
BPOI sales contract does not violate the BPOI contract's prohibition 
against assignment.· 

• The Court's discussion. leading to iu rejection of Societe's arguments under American 
and Liberian partnenhip law, is omitted - Eds. 
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• • • 
Having found that Societe is subject to the arbitration clause in the 

BPOI Terms of Sale. the Court must still determine whether arbitration 
is appropriate. Having reviewed the evidence and the applicable law. the 
Court finds that indeed the parties' dispute can be resolved by arbitration 
in England. 

This Court has jurisdiction over this lawsuit because the collision 
took place in the waters of the Mississippi River. Even though it has 
jurisdiction. this Court need not assume jurisdiction of a suit between 
foreigners . .. . "if justice would be as well done by remitting the parties 
to their home forum." Canada Malting Co. v. Paterson Steamsh,ps, 285 
U.S. 413, 420. 1932 AMC 512, 515 (1932). 

The Convention on Recognition and Enforcement of Foreign Arbitral 
Awards ["Convention"] requires that the Courts enforce any written 
agreement which provides arbitration as the mechanism to resolve inter­
national commercial disputes. 9 U.S. Code §201 . See generally Mitsubishi 
Motor.; Corp. v. Soler Chrysler-Plymouth Corp., 473 U.S. 614 (1985). 
When analyzing whether arbitration is appropriate under the Conven­
tion, the court undertakes a limited inquiry: 

(1) is there an agreement in writing to arbitrate the dispute; in other 
words, is the arbitration agreement broad or narrow; 

(2) does the agreement provide for arbitration in the territory of a 
Convention signatory; 

(3) does the agreement to arbitrate arise out of a commercial legal 
relationship; 

(4) is a party to the agreement not an American citizen? 

Sedco v. Petroleos Mexicanos Mexican Nat. Oil Co., 1986 AMC 706. 
710-11 , 767 F.2d 1140, 1144-1145 (5 Cir. 1985). 

The Court finds all factors have been satisfied in the case at bar: 

( I) There is an agreement in writing to arbitrate the dispute and that 
arbitration agreement is broad in scope. 

"The Court should compel arbitration and permit the arbitrator to 
decide whether the dispute falls within the clause. if the clause is 
'broad.' If the clause is 'narrow,' arbitration should not be compelled 
unless the court determines that the dispute falls within the 
clause . .. . the tone of the clause as a whole must be considered." 
Id. 

 
United States 
Page 18 of 21

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



., 

• 

• 

-----------------------~ 

CGB MARINE v. STOLT ENTENTE 411 
403 

.. Additionally, when confronted with arbitration agreements. we pre­
sume that an arbitration should not be denied 'unless it can be said with 
positive assurance that an arbitration clause is not susceptible of an 
interpretation which would cover the dispute at issue . . , .' Commerce 
Parks of DEW Freeporr v. Mardian Construction Co .. 729 F.2d 334 (5 
Cir. 1984)." Id. The Court finds that the BPOI arbitration clause can 
be interpreted to cover this fuel dispute. 

(2) The agreement provides for arbitration in England: England/ the 
United Kingdom is a signatory to the Convention. 

(3) The agreement to arbitrate arises out of a commercial legal relation­
ship: a shipping contract and fuel oil purchase agreement. 

(4) BPO!. the seller of bunker fuel and a party to the sale of fuel oil 
agreement. is based in England and is not an American citizen. Stolt 
Nielsen, Inc. contracted with BPOI for delivery of bunker fuel. Stolt 
Nielsen. Inc. has a base of operations in the United States but acts as 
agent for SFTM Parcel Tankers, which has its principal place of business 
in England. Societe is registered and existing under the laws of France. 

Finally the Court must detennine if it can compel arbitration in the 
United Kingdom. 

The Convention authorizes the Court to compel arbitration outside 
the United States if the contract expressly or implicitly designates the 
forum. Bauhinia Corp. v. China Nat. Machinery & Equipment. 819 F .2d 
247, 249 (9 Cir. 1987). In this case. the arbitration clause provides that 
any dispute arising out of the contract shall be governed by English law 
and submitted to arbitration under the English Arbitration Act. 

In its last supplemental memorandum, Societe raised a final argument 
that even if Societe. as Societe, were subject to arbitration in England 
over the fuel dispute. Societe as assignee of the tort claim belonging to 
CGB, cannot be so bound. While the Court agrees that there is a differ­
ence between Societe'S position as assignee of CGB's claims and as a 
party directly damaged by the alleged defective product allegedly sold 
by BPOI, that difference does not defeat BPO!'s motion to stay.' 

'!talia di Navigazione. SPA v. MI V Humes / , S78 F.Supp. 81 (SONY 1983). cited by 
Societe is distinguishable. Two separate proceedmgs were Involved. Italian Line:. the: time 
cha.rterer, as assignee of the: cargo owners. sued the: vessel owner for damages for nondc:liv. 
ery of cargo: Italian Lines also initiated arbitration proceedings under the time eharter 
agreement against the vessel owner seeking indemnification for cargo loss. The vessel 
owner sought to stay discovery in the damage SUit because It aUeged that what the time 
chanerer was actually seeking in the damage suit was Indemnification and indemnification 
was subject to arbitration. The New York distnct coun did not agree: with the vessel owner 
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In deciding whether a particular claim falls within the scope of an 
arbitration agreement. the court focuses on the factual allegations under­
lying the causes of action rather than the legal labels asserted. Mitsubishi. 
473 U.S. at 620-628. [In Mitsubishi. the United States Supreme Court 
found that claims arising under the Sherman Act. [15 U.S. Code §I et 
seq.], and encompassed within a valid arbitration clause in an agreement 
embodying an international commercial transaction were arbitrable pur­
suant to the Federal Arbitration Act.] . A presumption of arbitrability 
exists. "[A]rbitration should not be denied 'unless it can be said with 
positive assurance that an arbitration clause is not susceptible of an 
interpretation that could cover the dispute at issue.' .. (Citations omit­
ted.) Mar'Lin of Louisiana. Inc. v. Parsons-Gilbone. 773 F.2d 633, 634-
635 (5 Cir. 1985). 

In this case. Societe asserted its damage claim against BPOI and a 
claim for contribution or indemnity for payments made to CGB. S0-
ciete's claims both for damages and indemnity are based on the same set 
of operative facts, the sale of allegedly defective bunker fuel oil to the 
MI S Stolt Entente. Third party claims for contribution and indemnity 
are arbitrable "at least and until it is otherwise decided by the arbitrator. " 
Acevedo Maldonado v. PPG Industries, Inc. 514 F.2d 614, 617 (I Cir. 
1975). In that case the contract provided for arbitration of "any contro­
versy or claim arising out of or related to this agreement or the breach 
thereof." The court rejected the third party plaintiff's contention that 
contribution or indemnity claims in tort were outside the scope of an 
arbitration clause and concluded that the 

"[b]road language of this nature covers contract-generated or 
contract-related disputes between the parties however labelled. It is 
immaterial whether the claims are in contract or in tort. or are 
couched in terms of contribution owed by one tort· feasor to an­
other." [d. at 616. 

Finally, even if there were a question concerning the scope of the 
arbitration clause, the concerns for international comity require that 
"any doubts concerning the scope of arbitrable issues should be resolved 
in favor of arbitration. " Moses H. Cone Memorial Hospital v. Mercury 
Construction Corp., 460 U.S. I, 24-25 (1982); Sedco, 1986 AMC at 
710-11,767 F.2d at 1145. It is within the province of the arbitrator to 

that the cargo damaac c1aun was actuaJJy onc (or indemnity, denied the motion to stay, 
and aUowed discovery to proceed In the: damage suit while arbitration was ongoin .. 
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decide which disputes fall within the scope of a broad arbitration clause. 
Sedco, 1986 AMC at 710-11, 767 F.2d at 1145, n. 10. 

Because the coun does have jurisdiction over this dispute, however, 
the Coun will grant the motion to stay so that matters unresolved 
through arbitration, if any, may be determined in this forum once the 
English proceedings are concluded . 

DIAMOND KO (GUAM) LTD., D/B/ A GUAM SHIPPING AGENCY, 
Plain'iff 

Y. 

YASUO YAMASHITA, ET AL, Defendants 

Territory of Guam. Superior Coun. September 18. 1990 
Civil No. CV 118~89 

MAlUTIME LIENS-I44. SuppUes ud Bunkcrs-PRAcnCE-12S1. Res 
Judicata. 

Guam admiralty court's ruling that supplyman was entitled to assert a maritime 
lien in its prior in rem action against defendant's vessel is res j udicata and 
precludes Guam territorial court from entenaining supplyman's subsequent 
in personam suit against the vessel's owner based on the same facts. 

JURISDlcrJON-137. Doing BWii .... -PRAcrJCE-115. Federal Rules ofOri! 
Procedure-Supplemental Rule E(8)-U61. ActioD to Rem u Bar to Suit ia 

Penonam-18. Appearance. 

Fact that shipowner had entered a restricted appearance under Supplemental 
Rule E(8) in prior in rem action against its vessel would not have prevented. 
plaintiff maritime lien or from suing the owner in personam based on its 
business activities in the jurisdiction. 

John B. Maher (Cunliffe. Cook. Maher & Keeler) for Plaintiff 
Jean Melancon (Law Office of Jean Melancon) for Defendants 

PETER C . SIGUENZA, JR., J.: 

On October 2, 1987, plaintiff Diamond Ko (Guam) Ltd. invoked the 
admiralty jurisdiction of the Federal District Coun of Guam and filed 
an action in rem against the fishing trawler MIV Kosei Maru No. Il. 
Diamond Ko claimed that the Kosei Maru engaged Diamond Ko to 
perform as the vessel's "shipping agent" to provide goods and services 
to the vessel when ported in Guam. 

Diamond Ko sought recovery of $25,284.54 which allegedly repre­
sented the unpaid portion of a balance due Diamond Ko for certain 
goods and services it had provided to the vessel. These goods and services 
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