112
conflict between state and federal policy =
obivious.” [d

The State arguoes that, although the
Bonrd admittedly will have some effect on
the negotistons, as i the siafutory ntent
Tr. at 53, this effect is not enough to
require preemption. To the contrary, the
State contends, Mew York law is consistent
with peferences in the NLREA for stats
mediation boards. See eg, 28 USC
§ 158{d¥3) (both federal and state media-
tion services to be notified @ case of pend-
ing resort to economic weapons). The
State's argument is based primarily on ita
charscterization of the Board's Inguoiry as a
benign, conciliatory process intended to fa-

nluurni.h-crmrﬂmﬂmd.mtnnﬂr
& fact-finding body, Its sctions will have,
and are intended to have, 5 real effect on
the negotistions. Thus, rather than being
“paripheral” to the concerns of the NLRA,
the Board goes to the heart of the eofles

tive bargaining process,

745 FEDERAL SUPPLEMENT

F #
BSCTR P

“ RellEr
- s
Inquiry is preempted by the NLRA, the
Daily News' application for a preliminary
injunction w granted. Accordingly, it is
hereby ordered that the defendants be and
are hereby restrained and enjoined from
taking any further action to Seec-
tiors BD0-B05 of New York Labar Law faor

the purpose of & mto the causes
and cirrumstances dispute batwesn
the plaintiff and the Com-
MiBSIOnET 18 to dissolve im-
mediately of Inquiry. The Daily
Hews a $10,000 bonad with the

by Z00 pm. on Aogust

No. 90 Civ. 0720 (KC).

United States District Court,
S50, New York

Aug. 24, 1990,

International business sobeidiary of
American  telecommunications  ooTEpAny
filed petition seeking to vacate s foreign
arbitration award. The Argentinisn com-
pany imvolved in the arbitration procesding
filed & petition to enfores the award. The
District Court, Conboy, J., held that (1)
eourt lacked jurisdiction under the United
Natioms Convention on Recognition of En-
forcement of Foreign Arbitral Awards to
vacate an arbifration award entersd in
Mexico where parties had voluntarily con-
sented to Mexico as forum for arbitration
proceedings; (2) objections to appointment




y procedure used in selection and consults-
tion of expert were waived; ond (3) interest
award of 12% was pot 5o penal in nature a8
to preclude enforcement of foreign arbitral
award.

Petstion to enforee awsrd granted.

1. Arbitration $=EL5

Under the United Nations Convention
an Recognition amnd Enforeement of For
eign Arbitral Awards, only the courts of
Mexizo had jurisdiction to vasate an arbi-
tration award entered in Mexico; provision
:ﬂnmmhnmmmuduumpﬂ

on New York Baw had
and could not roise
first tUme in acton tw enfores
to United Nationa Convern-
Enforcement of Foreign Arbitral
. 9 USCA § 201 et neq.

3. Arbitration +=§1.5

The defense of “manifest disregard of
the lnw"” to authorice refusal of enforee
ment of & foreign arbitration award was
oot availsble within the context of the Unit-
ed Mations Convention on Recognition and
Enforcement of Foreign Arbitral Awseds
9 US.CA. § 201 et seq.

4. Arbitration =85.15
Interest award of 12% was not so “pe-
anﬂutur! a8 o preclude confirmation
of & foreign arbitration award under the
United Nations Canvention on Recognition
and Enforeement of Foreign Arbiteal
Awamrds, 9 US.CA. § 201 et seq.

Edwin A. Kilburn and Roger W, Langs-
dorf, New York City, David J. Branson,
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Clte s 745 Fiapp. 172 (RDUCY, 19980
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Tracey E. Aronson. Peter C. Condrom,
Eaye, Scholer, Fierman, Hays & Handier,
Washington, D.C., for petitioner.

Jerry Lawrence Siegel and Sergio La
Pera. L& Pers & Lessa, New York City,
Leandro M. Alem, Buenos Aires 1001 Ar
gunting, for

&)
) ORDER

Judge:

, the parties seck. on the

oto vaeate a forsign arbitraton

on the other, to enforce that

pursuant to an international conven-

This case, then, requires us to evaly-

ate and apply the relevant standards for

vaeatur and enforcement of an award made

under the segis of the International Cham-

ber of Commeree Court of Arbitration in
Paris.

In

BACKGROUND

Petitioner, International Standard Elee-
tric Corporation (“ISEC"), & a wholly
owned subsidiary of the International Tele-
phone and Telegraph Company (“ITT"L
Respondent Brides Sociedad Anonima Pe
trolera, Industrial ¥ Comercial ("Brides")
is & corporation organized and doing busi-
ness in Argentina. At Bsue in this case i
the interpretation of certain provisions of
the United Nations Coovention on Recogri-
tion and Enforcement of Foreign Arbitral
Awards (the “New York Comvention™ or
the “Convention), signed in New York
City on June 10, 1958, § UST. 2517, T.L
A8 No. 6997, 330 UN.TE. 38 and imple-
mented after United States ratifieation in
1970 at 9 US.CA. 5§ 200 of seg. (West
Supp. 1990).

A brief prefiminary sceount of events
leading to this lawsuit is, st this point
eanpntinl, which sccount & primarily dis-
tilled from the arbitral record of this case.
By the late 1970s, the American corpors-
thon ITT had estahlished fiself as a global
pace setter in the telecommunications in-
dustry. [t conducted its internations! busi-
ness through ISEC, which was s wholly
owned subsidinry. 1SEC in murm controlled
more than 50% of the Argentine telecom-




o

174

muneations emarket throogh its wholly
owned subsidiary, Compania Standard Elec-
trie Argentina S.A. ("CSEA"). In 1978,
ISEC offered. and Bridas accepted 25% par-
teipation in CEEA for $7.5 million. The
parties entered mto a Shareholders Agree
ment (the “Agreement”) (Ex. G, Bridas'
Notie of Motion, dated March 2], 1994,
hersinafter “Bridas Notiee™) on May T,
1979 to control the terms of their arrange
ment. Chapter 11 of the Agresment pro-
vides that "TaJll dispates connected to this
Agresment ... shall be settled or fimally
decided by one or mare arbitrators appoint-
ed by the International Chamber of Com-
meree in accordance with the Rules of Con-
cillaton and Arbitration '
the Agreement provides that the Agree
ment would be “governed by and
under and in accordance with “fhxﬂf
the State of New York."

On Aprl 17, 1985 Brnh.u-«,_ﬂﬂ::gﬂ the
International Chamber .of\ [:nmmﬂu
("ICC") in Paris &

lef in the New York State Supreme
drt, weflch relief was denied on June 11,
! Ser Bridas SAPLC v Inierna-
w Standard Electric Corp, 128
 Misc.24 689, 490 N.Y.S.2d 711 (1985). In
July of 1985, ISEC nominated as a member
of the Arbitral Panel Edward Hidalgo, Esq.
of the United States, & practicing attorney
and former Secretary of the Navy in the
Administration of President Carter, Op
Soptember 26, 1985, the [CC [nternatioma
Coart of Arbitration desiggmated as the
third and presiding member of the Arbitral
Panel Lic. Manuel Lizard: Albarran of Mex-
ies, Mexico City was designated as the
place of the arbitration, and pursuant to
Article 92 of the ICC Rules, each party
was directed to pay ope half of the ICC
advance on costs of $190,000.

On February 27, 1586, the Appellate Di-
vision of the Mew York State Supreme
Court unanimously affirmed the denia] of
ISEC's attempt to enjoin the arbitration.

ﬂhlpl:l.rﬂqf&l_

748 FEDERAL SUPPLEMENT

117 A D24 1027, 499 N.YS2d 656 (lst
Dep't 1986). On July 24, 1988, ISEC filed
“[bjections to Junsdiction" with the Arkd-
tral Panel, asserting lack of jurisdiction
over three of the four claims set forth in
Bridas’ complaint. On August 19 and 20,
1986, the Arbitral Panel conducted o hear-
ing in Mexico City, argument on the
jurisdictional g in conjonction
mmmﬂﬁmﬁam1mdm
erence, w then signed by the par-
ties. Wh&dmmmh
decided T.I:p'l Panel also established =
m*rﬂ!ﬂhh'mmdhiﬁﬂ
thhﬂm.llqm
Hﬁrﬂrhmﬂrﬂnmm
briefs on that matter, the 100 Inter-
“tational Court of Arbifration, on November
7, 1586, suspended the arbitral procesdings
because of ISEC's refusal to pay its half of
the ICC advance on costs. On February
17, 1887, Brides filed auit againat ISEC in
New York State Supreme Court to compel
[SEC to comply with its costs obligations
under the Rules. Four mooths later, Bri-
das posted & letter of eredit with the ICC
guaranteeing payment of [SEC's share of
the costs, and the suspension on the pro-
coedings was lifted

On September 1, 1987, the Pansl held a
hearing and heard oral argument on the
on October 22, 1987 izsued a

Award on Jurisdiction,” that the
relevant clause in “sufficiently broad to
comprehend the particular dispute now be-
fare it and to permit it to proceed to & full
consideration of the ‘merits of such dis-
pute...." Bridas Moties, Exhibit F, T8
On December 18, 1987, ISEC filed its An-
swer to the Complaint, and on March 15
1988, the Panel jssued o schedols for sub-
mismions of evidence, expert opinions and
memoranda of lmw. On nine separate
dates from June 6, 1988 through November
4, 1988 the parties filed & daunting volume
of material with the Panel, inchuding affida-
vitd from no less than seven experts.

On December B-10, 1988, the Panel met
snd announced its intemtion to appeint an
independent expert in New York corporate
and contract law to advise it, pursoant to
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Clir na ™5 FSwpp. 172 (LON.Y, 199}

Article 142 of the ICC Holea. [t declined
to advise the parties of the identity of the
expert selected. The Record demonstrates
that Bridas objected in the most voeiferous
and comprehensive terms to this procedure,
[a contrast, [SEC merely expressed con-
corn lest the proposed expert have o possi-
ble conflict of interest in the relevant sec-
tor of legal practice. The Panel assured
I2EC in writing that the expert had no
legal practice, but was rather s law profes-
sor in New York. [SEC said no more, and
proceeded to promptly pay its share of the
expert's fee. This remains the only portion
of its fair share of the costs that ISEC has
paid,

e
aforemen-

{Award at 17}; that Brides had not estab-
lished that ISEC had uniawfully misman-
aged CSEA (Award at 18); that Bridas had
established that in July of 1884 ISEC
breached its fiduciary obligntions to Bridas
in connection with a 1984 recapitalization of
CEEA (Award ot 18-20) and that Bridss
had estabbshed that in Mareh of 1985 [SEC
breached its contractusl and fiduciary obli-
gations to Bridas by selling, over Bridas’
objection, its 8T% interest in CSEA to Sie-

On January 18, 1m.uﬁnuqn’Q\
ich it
ISEC

mens, the German multinatonal corpora-

tral award. The situs of the Award in this
case was Mexico City, a location chosen by
the ICC Court of Arbitration pursusnt @
rules of procedure explicitly agreed to by
the parties. Since the parties here are ar
American Company and an Argentine Com
pany, it is not difficult to understand why

York Convention, only the courts of the
place of arbitration, in this case the Courts
af Mexico, have jurisdiction to vacate or se
aside an arbitral award. 1SEC argues tha
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i under the Convention both the courts of
| the place of arbitration and the courts of
! the place whose substantive law has been
applied, in this case the courts of the Unit-
ed Btates, have jurisdiction to vacate or set
aside an arbitral award.

Under Article Vi1}e) af the Convention,
“an application for the setting aside or
suspension of the award” can be made only
pad | o to the sourts or the “competent authority
s of the country in which, or under the law
af which, that award was made." (Empha-
sis added). [SEC argues that “the compe-
tent authority of the country ... under the
hiufﬂhh:h[[b]lnrdﬂmldt. !‘t—

- - ) S N fers to the country the substantive law
- = . .5 - ' -Hn:l'l..unppuduﬂ:epumdunlhw
which, was applied by
Hﬂ.lﬁﬂﬂuhhﬂ!lm
tors applied substantive New Y,
have jursdiction te vacate the

de Lens ©
1063 (N.D.Ga.
did not involve

Enﬂ:ﬂ:lrtu.mﬂm:p]ﬂanrm—

& challenge to an award in the courts

af the state whers the award was rendered,

since the relation of the courts to the arbé-

tral proceedings is not an international, but

& wholly domestic one, at least insofar as

the Convention is concerned. Whether

such an arbitration would be sonsidered

international becanse of the parties’ naton

alities under the Federal Arbitration Act, is

irrelevant. See A. Van den Berg, The New

York Arbitration Convendion of 1858 18-
20, 349-50 (Kluwer 1981}

g

e Xy

o 5 Bridas has cited n case decided by our
m‘f"—i colleague Judge Keenman, American Con-

o4 struction Mochinery & Equipment Corp.

g5 v Mechaniged Consfruction of Pokision

- k- | Ltd, 6569 F Supp. 426 (S.D.N.Y.), aff'd, 828

F2d 117 (2d Cir.1887), cert demied, 434
UIS. 1064, 108 5.Ct 1024, 98 L.Ed.2d 988
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(1988), as nuthority against the ISEC poai-
tion. This case invobved a dispate betwesn
& Cayman [skands Company and s Pakista-
ol company, srguably controlled by Paki
stani substantive law and arbitrated in Ge
neva. Judge Keenan was msked to decline
enforcement of the award on the ground
that & challenge pending in the
eourts of ruled that “[thhe
wis made ws
the award was rendered

in Geneva t o Geneva procedurs!
law" F . it 429 (emphasis added),
i was expressly affirmed in the
hppﬁh,md!hiﬁmﬂum-t
'ﬂm‘llrh.

wmwm-mm
of the Convention in an enforcement, aa
distinguished from a jurisdictional, case un-
der the Convention in Porsone £ Whith-
more Cherseax Co, fme, »  Sociéts
Gémerale De L'Indusirie Du Popier
(RAKTA) 508 F.2d4 869, 978 (2d Cir.1974),
and in general terms has recogmized that
the basic throst of the convention was to
limit. the broad attacks on foreign arbitral
awards that had been suthoried by the
predecesaor Geneva Convention of 1827, 92
League of Nations Treaty Ser. 2302

The New York Court of Appeals, in an
mhmwwhum

avoidance of “the vagaries of foreign law
for international traders” would be defeat-
ed by the allowance of multiple suits (thers
in New York, the home of one of the par-
ties), where the parties have agreed, by
contract, o plece their dispats in the kands
af mn internmational arbitral panel in & neo-
tral begal forum, (there Switzerland). Coo-
per . Atebiers De Lo Motobecane, S.A., 57
N.Y.2d 408, 410, 456 N.Y.5.2d TH, TZD, 442
N.E2d 1238, 1240 (1982).

In Berpesen v Joseph Muller Corp, 710
F.2d 928 (2d Cir.1963), the Court interpret-
ed certain terms of the Convention in a
case involving an award arising from an
arbitration held in New York between two
foreign entities. The court construed the
United Btates peaition in the draft proceed-
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ings leading w0 the adoption of the Conven- This view is confirmed by Professor Van
unnuwm:dnpmnnflmmﬂhltrl- den Berg to the effect that the language in
i8 i dispute reflecta the delegutes’ practical in-
sight that parties to an international arbi-
tration might prefer to squalize travel dis-
tanes and costs to witnesses by selecting s
u situs forum A, midpoint between two

cities or two co and submit them-
selves w & di procedural law by
selectng ion procedure of fo-
rum B
foreign and therefore within the Conven- The t authority” as mentioned
tion. or domestic and therefore outside the Vil¥e) for entertaining the as
Convention) of an award should be deter- setting aside the award is virtual
mined “by the law governing the proce the court of the country in
dure,” T10 F.2d at 531, ‘I'h-l:wrtm ich the award was made. The phrase

“or under the lww of which” the award
was made refers to the theoretical cuse
that on the basis af an agreement of the
parties the mward i governed by an
arbifration low whick is different from
the arbitration law of the country in
which the awaerd was made
A. Van den Berg, The New York Arbiira-
tion Comvention of 1958 350 (Kluwer 1981)
{emphasis sdded). This view is consistent
with 1 commentary on the cireumstances
under which the Soviet delegate offered
the amendment embracing the language in
%ﬂ issue. Ser United Nations Conference on
2 S International Commerdial Arbitration, Sum-
o Becord of the 28rd Mesting, § June
dozens of natsons in attendance &t the tme Hﬁﬂl.npnltlduﬂ.ﬂnhmw
the Convention was being debated. Even oo rin) 4 rbitration: New York Con-
“"f-““‘“""'“‘“‘“"h'f:'*“‘!' vention 11 C. 213 (Oceans Pub.1978).
bates were condiicted, her A B It is clear, we believe, that any sugges-
aacgpd-lie b O sed and tion that & Court has jurisdiction to set
o .. 5 . aside a foreign award based upon the use
under what customi, rules, SIWUS OF 1y Gomestic, substantive law in the for
oout SeCAING, Sh 8. eign arbitration defies the logic both of the
m‘m'ﬂ’“'w“mmf: SEPASY  Convention debutes snd of the final taxt,
procedures, as is the case with the United lﬂmthmdhm

States, while many others have nothing FDiTMl system. 'I'h-hdmm:
beyond generalized civil practice to govern overwhelmingly by review of cases in
arbitration. See Lowenfeld, The Two-Way #ign jurisdictions that have considered the
Mirror:  International Aritbrofion os question before us. _

Comparative Procedure, T Mich. Y. B.Int'] Docisions of foreign courts deciding
Legal Stadies 1563, 166-T0 (1085), reprinted mmmmmq
im 2 Craig, Park and Psulssou, fmterna- port the view that the clause in guestior
tional Chamber of Commerce Arbitra- means procedural and not substantive (Le.
fion, App. VII at IET (1SE6). in most cases contract) law. See the Affi




e = -4 = -

i —— -

- a — -

= "FHE e =r.1.-ﬂ='-r .

Sl
il

178

dawit of Professor George A, Bermann of
Columbia Law School, sworn o June 18,
1990 at 22-29 (“Bermann AfL."), citing for
this proposition and discussing rulings of
the Supreme Court of Indin (4] and Natu-
rid (rag Commierion & The Western Com-
pany af Nortk Amerca, decigion of Januo-
ary 16, 1967, 12 Y.B.Com Arb. 473 [1988] |;
the Brussels Court of Appeals (5.4, Mines,
Minérais of Metour v. Mechema, Lid, de-
ciaion of Cetober 14, 1980, T Y B.Com Arh.
316 [1982]); the Supreme Court of France
iCour de Cassation) (Moofschapmy voor fn-
dustritle Research en Ontwikkeling 8.V,
v Henri Ligvremon! and W Cominossi,
dectsion of May 25, 1983, 12 Y.B.Com.Arh,
48D [198T]%; the West German 5
Court |Bundesgerichizhof decmion of
ruary 12 1976, 2 T.Bf.‘-nn,m

United MNations. Ser Bermann Aff, supra,
st =01

Accordingly, we hold that the contested
Isnguage in Article VIie) of the Comven-
“ .. the competent authority of the

thom, ..
country under the bw of which, [the]

Ti6 FEDERAL SUPPLEMENT

award was made” refers exclusively to pro-
cedural and not substantive law, and more
precisely, to the regimen or scheme of arbi-
tral procedural law onder which the arbi-
tration was conducted, and not the substan-
tive law of contract which was applied in

cedes, a8 it must, that this Court has juris-
diction under the Convention to enforee the
Awuard, and that to avoid enforcement
ISEC must establish one af the anthorized
defensen under Article "l"ufth-l'.'urn-

precasion whit provisions of the Convention
it is procesding under in resisting enforee-
ment of the Award

We assume that ISEC is, in substance,
asserting defenses under Article V{INbB), in
that it was unable to presesot its case be-
cause “the parties must be given the identi-
wuﬂ.mmmmmu
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In conpection with the first defense, an
inability to present its case, ISEC asserts
that its rights under the Convention were
sabverted by the panel's use of a “secrst
expert” in New York Law, ISEC Mem. at
11-Z8, and by the acceptance and presumed
consideration by the panel of a briefl in
Spanish, on the gueston of the interest
award, submitted out of time by Bridas,
Affidavit of David Branson, Eag., sworn o
April 25 1980, at 5-12 ("Branson Aff.")
Follvwing closure of the record and volu-
minous submissions by the parties, the pan-
el sont 4 letter to eounsel an December 14,
1988 advising of its interest m having four
poirts of New York Law addressed st oral
argument. The panel also ansounced its

of sk “an i bemt
recognized expert on New York corporate
and contract law.” to advise on the four
legal paints identified. Branson Aff., Ex

There s another point regurding the re
tention of the expart. [TT &= the owner
of hundreds of corporations. [t s posas-
ble that & New York lmwyer could be in o
firm that has represented one of these
subsidinries but he/she might not be
aware of ita connecton to [TT. Should
one later be found to exist, it might
jeopardize the award, [f the parties are
given the name of the expert, they could
assure that no conflict exists. Of course,
it goes without saying that neither party,
directly or indirectly would have any con-,
tact with the expert or the firm,

Branson Aff., Ex 10.

medn-uuphhw’ of this
repressntation to the panel tell us [2 tells
us, of course, that ISEC the panel's

ict of interest might exist for the ex-

/ shout nor demand made for nccess to the

expert’s report, his formal credentials, and
most importantly, his role in the proceed
ings.

By letter of February 21, 1989, the panel
advised the partiss in response to the “sug-
gestion” (an excellpnt choice of word, we
helieve) of ISEC on the conflict matier that
it favored “the selection of a2 university
professor, totally detached from any law
firm." Branson Aff., Ex 1L

This completely satisfied [SEC, in that K
expressed itself no more on the matter.
Wa further note, although we in mo sy
rely upom, the fact that ISEC promptly
remitted its portion of the expert's fee, in
contrast to its shamebess footdragging on
paying its fair share of expendes associnted
with every other arpect of this long and
expensive proceeding. Bridas Reply Mem.
at J0-3%.

r " e

v fiok & Co, [$49 F.24 108
)] [cite].

ague Judge Duffy stated in
fiomale pour La Richerche,
w, Le Tramsport La Trons-
la Commercialisation des
f o Shakeen Notural Be
Supp. 4), 62 65 (SD.N.Y.
VD, (2d Cir.), eert
NEEE3. 106 5.0t 251 &%
3B, 2 case in which he

il "Fl'ﬂﬁ.'dlll'l] deficiencies”

itrution ss defenses to en-
foreign arbitral award, the
enforcement

sresented its objection to the
anel.... To deny FECOETL-

it this stage would be to
il and the purpose of the
that is, the summary proce-
dite the recognition and en-
[ wrbitration awards. See
thiopian  Govermment w
trt?nm,-ﬁﬂ-ﬁl‘.ﬁ[ﬂl]ﬂ
- 1978} ],

that the action by the panel
& violation of the due pro-
of the United States; {b) a
public policy of the United
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ment = based almost whelly upon one sen- [3] ISEC then quotes the ICC Rules to
tence quoted from the Award: the effect that “ ‘the arbitrator shall as-

All in all, the combined guidance of the sume the powers of an amisble composit-
relevant legal principles, applied in the ouor if the parties are agreed to give him
context of the squitoble mature of the such powers.' " ISEC Mem. at 31 {quoting
norms which govern our foak, lead ua o [OC Rules, Art. 13(4)). This amiable com-
conclude that Brides = entithed to the positeur argument i a not especially ele-
“restitution” of its May 1979 investment gunt masque that to conceal the fatal

of $7.5 millios. .., weakness of nse; we are for

Award at 28-29 (emphasis sdded). hidden vention to reconsider

3 The Award further states, in the very [actual of the arbitral panel
e next paragraph, which i not quoted in Sensing mm‘h-l_-fmrh
= [SEC's brief: ,w@u‘memqrmhnful.ud
: [athough New York law awards inter . i “manifest disregard
=4 est of 9% for violstions post 25 June a w' complaint. [SEC Mem. at §7-

However, na [SECs couonsel eomcedes,
ISEC Mem. at 37, the Convention, in Art-
cle ViZkb), suthorizes refusal of enforce-
ment of an award only where ©. .. enforee-
ment would be contrary to the public policy
of [the] country [where the saward is to be
enforced]” We observe that the Conven-
ton says nothing about “manifest dis-
regard of the law."

Our collengue Judge Haight considered
this question in Srandey Mmizel Lid =
Calabrian Chemicals Corp., 656 F.Supp.
160, 163-68 (S.D.N.Y.1987), and found that
the manifest disregurd doctrine = & cres-
ture of domestic arbitration cases, and that
whatever the concept means, it “does not
rise to the level of contraveming ‘public
policy’ as that phrase is used in Article V
of the Convention,” and that “the ‘manifest
disregurd’ defense is not available to [re-
spondent] within the context of the Conven-
tion." [d at 165. Ser also Merrill Lynch
v Hobker, B08 F.2d 930, 533-34 (2d Cir.
19686) Forsons & Whiltimore Overseas
Co., supra, 608 F.2d at 977,

We observe that it & only coincidence
that the substantive Bw selectsd by the
parties to be applied in this dispute hap-
peos to be the domestic low of & jurisdie-
tion which we from tme to tHme are exlled
upon to apply. It eould just as fortuitonsly
have been the domestic law of Botswana or
the Ukranisn Soviet Socialist Republiz,
bath countries being contracting members
rury, id st J1-36, under the Convention at the tme of ita
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ratification by the United States. We can-
not understand how the Conventionm, ere-
ated to nssure consstency in the enforce
ment of foreign arbitral swards, would not
be gravely undermined, if judges sitting in
ench of the many jurisdictions where en-
forcement may be obtained, were autho-
rized by the Comvention to undertake a de
novo inquiry into whether the law the arbi-
trators said they were uzming was or was
not. properly applied by them. The plain
answer is that the Convention does naot, and
could mot, contemplate sach o chaos.

(4] We find no merit in ISEC's claim
that the interest component of the Award
is penal in nature, [SEC Mem. at 4345
uumrtuhhﬂuwlrdlmnhhu

in this case of post-Awnrd
the date of paymest was
The case is inupposite, for
obvions reasons. [n any cmas, we
that in Americon Construction Ma-
supra, the Court enforeed a for-
gign arbitra]l award under the Convention
which provided for “interest at the rate of
1T% on [the damages] untl the date of
payment.” 639 F.Sapp. at 428
IBEC also srgues that, should this court
enforce the Award, "the rate of interest
after the Court's entry of judgment is a
matier of federal law and is determined by
the federsl statutory rate of interest, 23
USC. § 1861 ISEC Mem. at 45. We
disagree. The statate by ita terms applies
to “any mopey judgment in o civil case
recoversd in & district court.” Brides =
not here seeking entry of & money judg-
arbitration agreement, as is often dome,
that judgment may be entered upon an
award in & particular court. Hather, Bri-
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dos has cross-petitioned for entry of an
order enforsing a4 foreign arbitral award
under the New York Convention, “[A] con-
firmation procesding [under the Conven-
tinn] & not an eriginal scton, it I8, rather in
the nature of o post-judgment enforcement
procesding.” Fertilizer Corp. of Indic ©

[0 Manogement, 51T FBupp. ™ME,
#63 (5.D.Dhbo 1598 e note that Judge
Haight, in Ltd., supra, 656
FSupp. that section 1961,
“absent ing that under foreign law
the penal in nators” did not

a case under the Conventian, &
interest rate of 11.25%.

gmnﬂmﬂndmmuﬂwmdh

raised by ISEC to defest enforce

ment of the Award

Accordingly, ISEC's Petition to vacate
the sward is dismissed for lack of subject
matter jurisdiction and Brides' Cross-Pete
tion to enforce the Award of the arbitral
panel is in all respects granted. The Clerk
of the Court is directed to enter judgment
in sccordance with this order.

30 ORDERED.

The NEW YORK TIMES
COMPANY, Pluintifl,
L

NEWSPAPER AND MAIL DELIVER-
ERS' UNION OF NEW YORK AND
VICINITY, et al, Defendunts.

No, 88 Civ. 6099 (RPPL

United States [hstriet Court
B.D. New York
Sept. 11, 1990,

As Revised Sept. 28, 1990.

Prevailing party plaintiff moved for st-
torney's fees in connection with services
performed in contempt action ansing from

United States:
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