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defendants sign an uninsured motorist cov- on Integrity and Alexander Howden's 
erage waiver form. Great Republic's mo- claims that Great Republic was liable for 
tion for summary judgment is DENIED negligence in failing to have the Dudney 
insofar as Great Republic is seeking sum- defendants sign an uninsured motorist cov­
mary judgment on Integrity and the Alex- erage waiver form. Great Republic's mo­
ander Howden defendants' claims that tion for summary judgment is DENIED 
Great Republic's was negligent in failing to insofar as Great Republic is seeking sum­
convey.to Frost in August, 1984 the infor- mary judgment on Integrity and the Alex­
mation that Integrity I Alexander Howden ander Howden defendants' claim that 
intended to lower the Dudneys' limits from Great Republic's was negligent in failing to 
$10,000,000 . to $5,000,000, convey to Frost in August, 1984 the infor-

The Court ADOPTS the Magistrate's ree- mation that Integrityl Alexander Howden 
ommendation that Great Republic's motion intended to lower the Dudneys' limits from 
for summary judgment should be granted $10,000,000 to $5,000,000. 

as to Integrity and Alexander Howden's The Court ADOPTS the Magistrate's rec­
assertions of implied rights of indemnity ommendation that Great Republic's motion 
for any damages to them by reason of for summary judgment should be granted 
Great Republic's negligence. as to Integrity and Alexander Howden's 

An Order will be entered simultaneously assertions of implied rights of indemnity 
with this Memorandum, for any damages to them by reason of 

Great Republic's negligence. 
ORDER 

For the reasons stated in the contempo­
raneously issued Memorandum the Court 
hereby ADO PTS in part and REJECl'S in 
part the Magistrate's Report and Recom­
mendation. 

The parties have objected to numerous 
portions of the Magistrate's Report and 
Recommendation. The Court rmds that 
many of the objections are clearly without 
import to the analysis or conclusions 
reached by the Magistrate and the Court. 
These objections are not considered in the 
body of the contemporaneously issued 
Memorandum and are DENIED. 

The Court GRANTS the Dudney defen­
dants' motion for summary judgment. 

The motion to dismiss, filed by Alexander 
Howden Group U.S., Inc. and Alexander 
Howden Insurance Services, Inc., is DE­
NIED. The rest of the Alexander Howden 
defendants' motion for summary judgment 
is DENIED. 

The Court REFERS this matter to the 
Magistrate for further consideration of the 
Howden defendants' motion for summary 
judgment against the Frost defendants, 

Great Republic's motion for summary 
judgment is GRANTED insofar as Great 
Republic was seeking summary judgment 

Integrity's motion for summary judg­
ment is DENIED. 

TENNESSEE IMPORTS, INC. 

v. 

Pier Paulo FILIPPI and Prix 
I taJia S.R-L-

No. 3-8~717. 

United States District Court, 
M.D. Tennessee, 

Nashville Division. 

Aug. 14, 1990. 

Tennessee distributor brought diversi­
ty suit against Italian manufacturer for 
alleged breach of contract and related con­
tract-based torts and against Italian citizen, 
who was manager of corporation, for tor­
tious interference with contract. Defen­
dants moved to dismiss action for improper 
venue, or in alternative, for lack of subject 
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matter juriadiction. The Diatrict Court, 5. ArbiU"a1lon -23.9 
John T. Nixon. J .. held that: (1) distribu· Trull ... -8 
tor's claimA againat manufacturer fell un· Although referral to arbitration is 
der arbitration provision of forum selection mandatory in cues falling under Conven. 
clause in party's contract; (2) dismiaaal of tion on the Recognition and Enforcement 
distributor's claimA against manufacturer. of Foreign Arbitral Awards and Federal 
rather than stay. was appropriate in refer- Arbitration Act, language of Convention 
ring parties to arbitration; (3) distributor'. and Act do not clearly mandate referral to 
claims against Italian citizen were not arb~ arbitration exclusively in form of either 
trable under agreement; and (4) stay of dismissal or stay of arbitrable issues; Con· 
those claimA was appropriate pending out· vention and Act may accommodate either 
come of arbitration proceedings. method of referral. 9 U.S.C.A. §§ 201-208; 

Ordered accordingly. 

1. Arbitration _7.8 

Validity, interpretation and enforc.,. 
ment of forum selection clause contained in 
arbitration clause in commercial contract 
involving international commerce was gov­
erned by Federal Arbitration Act. 9 U.S. 
C.A. § 1 et seq. 

2. Federal Courta ~ 

Where party challenges venue or juris· 
diction. district court may consider matters 
outside pleadings and is empowered to ..,. 
solve factual disputes. 

3. Arbitration '*"23.8 
Treati ... -8 

Under Chapter II of Federal Arbitra· 
tion Act implementing United Nations Con· 
vention on the Recognition and Enforc.,. 
ment of Foreign Arbitral Awards. when 
claim falls within scope of arbitration 
clause enforceable under Convention, court 
has no choice but to enforce it by referring 
parties to arbitration. 9 U.S.C.A. §§ 201-
208; Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 
Art. I et seq., 9 U.S.C.A. § 201 note. 

4. Arbitration -23.10 

Federal district court would treat mo­
tion to dismiss. which was based upon fo­
rum selection clause in contract, as request 
to refer parties to arbitration pursuant to 
arbitration provisions of that clause. even 
though parties did not specifically request 
reference to arbitration. 9 U.S.C.A. 
§§ 201-208. 

Convention on the Recognition and En· 
forcement of Foreign Arbitral Awards, 
Art. I et seq., 9 U.S.C.A. § 201 note. 

6. Arbitration _23.9 
Treatln _8 

In absence of compelling reasons for 
postponement of dismissal of action 
through stay, dismissal for lack of subject 
matter jurisdiction is appropriate means of 
referring parties in international commer· 
cial dispute to arbitration under Federal 
Arbitration Act and Convention on the Rec· 
ognition and Enforcement of Foreign Arbi· 
traI Awards. 9 U.S.C.A. §§ 201-208; Con· 
vention on the Recognition and Enfo ..... 
ment of Foreign Arbitral Awards. Art. I et 
seq., 9 U.S.C.A. § 201 Dote. 

7. Arbitration _23.9 
Treaties - 8 

Stay as opposed to dismissal for lack 
of subject matter jurisdiction may be ap­
propriate in referring parties to arbitration 
pursuant to Chapter II of Federal Arbitra· 
tion Act and Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards when preliminary injunctive re lief 
is necessary to ensure that arbitration pro­
cess remains meaningful one, so as to pre­
serve court's authority to order such relief 
without unduly interfering in arbitration of 
underlying claims. or when claims arguably 
fan within broad arbitration clause but ulti· 
mate determination of such issues by arbi· 
tral body is far from certain. in which case 
stay may be justified at least until arbitra· 
bility has been determined by designated 
arbitral body. 9 U.S.C.A. §§ 201-208; 
Convention on the Recognition and En· 
forcement of Foreign Arbitral Awards, 
Art. I et seq .. 9 U.S.C.A. § 201 note. 
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1316 745 FEDERAL SUPPLEMENT 

8. Arbitration *"7.5 
Breach of contract and other potential 

contract·baaed tort claims against Italian 
manufacturer by Tennessee distributor feU 
within broad language of arbitration provi· 
sion of forum selection clause in their com­
mercial contract, which provided that any 
dispute arising between contractual parties 
or in connection with relations stipulated 
by contract were subject to arbitration in 
Venice, since aUegations touched matters 
covered by party's contract. Convention 
on .the Recognition and Enforcement of 
Foreign Arbitral Awards, Art. II , subd. 3, 9 
U.S.C.A. § 201 note. 

9. Arbitration <3=>23.10 
Distributor failed to demonstrate that 

it would be inconvenienced or prejudiced by 
arbitration in forum as provided for in fe>­
rum selection clause in commercial contract 
so as to overcome strong presumption in 
favor of arbitration mandated by Federal 
Arbitration Act and Convention on the Rec· 
ognition and Enforcement of Foreign Arbi· 
tral Awards. 9 U.S.C.A. § 1 et seq.; Con· 
vention on the Recognition and Enforce­
ment of Foreign Arbitral Awards, Art. II, 
subd. 3, 9 U.S.C.A. § 201 note. 

10. Arbitration <3=>7.4 
In determining whether fraud or over· 

whelming economic power provides 
grounds to ignore broad arbitration clause, 
court's inquiry is limited to whether arbi· 
tration clause itself, as opposed to entire 
contract, was obtained through such 
means. 9 U.S.C.A. § 1 et seq. 

11. Arbitration <3=>7.5 
Claim that Italian manufacturer en· 

tered. into exclusive dealership contract 
with Tennessee distributor intending to 
breach contract did not preclude arbitration 
under broad arbitration clause contained in 
parties contract. since such actions caUed 
into question fannulation of obligations 
arising under entire contract, not simply 
arbitration agreement, and thus claims feU 
within broad scope of parties' arbitration 
agreement. 9 U.S.C.A. § 1 et seq.; Con· 
vention on the Recognition and Enforce­
ment of Foreign Arbitral Awards, Art. I et 
seq., 9 U.S.C.A. § 201 note. 

12. Arbitration _ 

Tennessee distributor of Italian manu· 
facturer's products could not avoid arbitra· 
tion clause in contract on theory that manu­
facturer had used superior economic power 
to obtain distributor's consent to arbitra· 
tion clause without negotiation and that 
clause was accordingly adhesive and uncon­
scionable; even assuming that inclusion of 
clause was nonnegotiable, distributor had 
been free to walk away and distributor 
made no aUegations that would support 
claim that it was unfairly surprised by 
presence of clause in contract. 9 U.S.C.A. 
§ 1 et seq.; Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. I et seq., 9 U.S.C.A. § 201 
note; U.C.C. §§ 2-302, 2-302 comment. 

13. Arbitration <3=>7.8 
Public policy did not dictate against 

enforcement of arbitration clause in com­
mercial contract between Tennessee dis­
tributor and Italian manufacturer, which 
provided for arbitration in Venice, notwith­
standing fact that distributor would be 
forced to seek redress in distant, foreign . 
forum, given strong federal policy favoring 
arbitration and case law interpreting Fed· 
eral Arbitration Act and Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards. 9 U.S.C.A. § 1 et seq.; 
Convention on the Recognition and En­
forcement of Foreign Arbitral Awards, 
Art. I et seq., 9 U.S.C.A. § 201 note; 
U.C.C. §§ 2-302, 2-302 comment. 

14. Arbitration <3=>7 .5 
Issue of whether Tennessee distributor 

was entitled to permanent injunctive relief 
following alleged breach of its contract 
with Italian manufacturer was issue for 
arbitration under broad arbitration clause 
contained in parties' commercial contract. 
9 U.S.C.A. § 1 et seq.; Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. I et seq., 9 U.S.C.A. 
§ 201 note; U.C.C. §§ 2-302, 2-302 com­
ment. 

15. il\iunction -138.36 
Even assuming that grant of prelimi· 

nary injunctive relief is available under 
Federal Arbitration Act, Tennessee distrilr 
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utor of Italian manufacturer's produc:ta 
was not entitled to preliminary injunctive 
relief requiring manufacturer to honor al­
leged contract during pendency of arbib'a­
tion proceedinl!'! on breach of contract and 
related claims; enjoining manufacturer 
from developing new contractual relation­
ships would have been improper. since both 
parties agreed that there was no longer 
any exclusive relationship for court to pro­
tect: fort:ing manufacturer to honor any 
unfilled orders from distributor would also 
have been improper. where distributor 
failed to adequately support its allegation 
that it would otherwise suffer irreparable 
harm. 9 U.S.C.A. § I et seq.; Convention 
on the Recognition and Enforcement of 
Foreign Arbitral A wards. Art. I et seq., 9 
U.S.C.A. § 201 note; U.C.C. §§ 2-302. 2-
302 comment. 

16_ Arbitration *"23.9 
Tennessee distributor's action against 

Italian manufacturer for breach of contract 
and other contract-based torts was subject 
to dismissal, rather than stay, upon refer­
ral of parties to arbitration pursuant to 
terms of their commercial contract. where 
case was not appropriate one for prelimi­
nary injunctive relief and there was no 
other reason to stay distributor's action 
pending arbitration. 9 U.S.C.A. § I et seq.; 
Convention on the Recognition and En­
forcement of Foreign Arbitral Awards, 
Art. I et seq., 9 U.S.C.A. § 201 note; 
U.C.C. §§ 2-302. 2-302 comment . 

17. Arbitration *"7.5 
Claim that officer of Italian manufac­

turer induced and procured manufacturer's 
breach of exclusive disbi.bution contract 
with Tennessee distributor in violation of 
Tennessee law was not subject to arbitra­
tion under arbitration clause of commercial 
contract between manufacturer and distrilr 
utor. since officer, as individual, was not 
party to that contract and could not be 
bound by it. T.C.A. § 47-5(}-109. 

18. Arbitration *,,23.4 
Mere presence in suit of nonarbitrating 

parties or nonarbitrable claims will not dE>­
feat enforcement of arbitration clause un­
der Federal Arbitration Act and Convention 

on the Recognition and Enfon:ement of 
Foreign Arbib'al A wards regarding those 
claims which are arbib'able. 9 U.S.C.A. 
§ I et seq.; Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards. Art. I et seq., 9 U.S.C.A. § 201 
note. 

19. Arbib'ation *"23.9 
Stay of Tennessee distributor's claims 

against officer of Italian manufacturer was 
appropriate pending completion of arbib'a­
tion of distributor's claims against msnu­
facturer itself. where tortious interference 
claims against officer were closely related 
to and in part dependent upon claims 
against manufacturer and. in order to pre­
vent double recovery, any damages award­
ed under Tennessee law against officer 
would have to be reduced by amount of 
monetary damages for contract breach 
awarded distributor against manufacturer. 
9 U.S.C.A. § 1 et seq.; Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. I et seq., 9 U.S.C.A. 
§ 201 note. 

R. Jan Jenninl!'!, Branstetter, Kilgore. 
Stranch & Jenoinl!'!, Nashville. Tenn .• for 
plaintiff. 

Samuel D. Lipshie. Charlotte U. Fleming, 
Boult Cumminl!'! Conners & Berry, Nash­
ville, Tenn .• for defendants. 

MEMORANDUM 

JOHN T. NIXON, District Judge. 

Pending before the Court is the defen­
dants' motion to dismiss the abovE>-styled 
action for improper venue or, in the alter-­
native. for lack of subject matter jurisdic­
tion. Also pending before the Court is the 
plaintiffs motion for leave to amend its 
complaint. adding Prix U.S.A. Corporation 
as a defendant. 
I. The De/mdanl3' Motion To Di3mw 

FACI'S 
Plaintiff, Tennessee Imports, Inc. ("Ten­

nessee Imports"), brought this action for 
breach of contract and tortious interfer­
ence with contract pursuant to diversity 
jurisdiction, 28 U.S.C. § 1332. Tennessee 

 
United States 
Page 4 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



1318 7(5 FEDERAL SUPPLEMENT 

Importa ia a Tennessee corporation with its 
principal plaee of busine88 in Davidson 
County, Tennessee. Defendant Prix Italia, 
S.R.L. ("Prix") is an Italian corporation 
with its principal place of bu.ine •• in Ven­
ice, Italy. Defendant Pier Paulo Filippi 
(" Mr. Filippi") is Prix's Export Manager 
and a citizen of Venice, Italy. 

In 1985, Tennessee Importa and Prix en­
tered into a one-year contract whereby Prix 
granted Tennessee Imports the exclusive 
sale. rights in the United States, Canada, 
and Mexico for certain sequential pricing 
and labelling machines manufactured by 
Prix in Italy. In addition to terms for the 
original one-year period, the contract pro­
vided tenns for a tw<ryear extension period 
to become effective unless the parties made 
"explicit declarations of dissatisfaction .... 
The contract also provided that at the end 
of the tw<ryear extension the contract 
would "be automatically renewed year by 
year, if it is not cancelled by one of the 
parties giving a three months' notice." 
Tenne •• ee Imports states that Prix gave 
the required termination notice on August 
21, 1989 and alleges that the contract re­
mained in effect until August 1, 1990. 

In its complaint, Tennessee Imports al­
leges that in May of 1989, Mr. Filippi trav­
eled to New York. New York and Miami. 
Fiorida to meet with certain "individuals to 
discuss import and distribution rights to 
several machines and products of Prix, in­
cluding the sequential machines that are 
the subject of [Prix's) agreements with 
Tennessee Imports." Tennessee Imports 
further alleges that at these meetings, Mr. 
Filippi "made false, misleading, and inten­
tionally incorrect statements by advising 
individuals at the meeting that Prix had no 
relationship with Tennessee Imports . .. 
[and) that Prix would not in the future sell 
any of its products to Tennessee Imports." 
Tennessee Imports alleges that Mr. Filippi 
assured these individuals "that they may 
purchase, import, and resell the sequential 
machines" that are the subject of Prix's 
exclusive contract with Tennessee Imports. 

Tennessee Imports acknowledges that 
Mr. Filippi's statements and actions mayor 
may not have been made "with the express 

knowledge and authorization of Prix" and, 
if made without such knowledge and auth<r 
rization, may or'may not have been "the~ 
after adopted as the statements and action 
of Prix." Nevertheles., Tenne •• ee Imports 
alleges that these representations and oth­
er actions of Mr. Filippi resulted in the 
destruction of " the valuable dealer net­
work, advertising. and other exclusive 
trade developed by Tennessee Imports." 
Tennessee Imports also alleges that Mr. 
Filippi's statements and actions u were neg­
ligent and grossly negligent and have inter­
fered with the agreement between Tennes­
see Imports and Prix [thereby) directly and 
permanently causing Tennessee Imports 
damages in the amount of . . . $200,000." 
Tennessee Imports maintains that these 
statements and actions "induced and pr<r 
cured a breach of the con tract between 
Prix and Tennessee Imports" in violation of 
Tenn.Code Ann. § 47-W-109. Finally, 
Tennessee Imports alleges that Mr. Filippi 
has informed Tennessee Imports that Prix 
will not honor recent orders for sequential 
machines and parts. Tennessee Imports 
maintains that, should this occur, Tennes­
see Imports will suffer loss of business and 
trade and irreparable harm and damage. 
Tennessee Imports seeks temporary and 
permanent injunctive relief and, pursuant 
to Tenn.Code Ann. § 47-50-109, treble 
damages totaling $600,000. 

In response to the plaintiffs complaint. 
the defendants moved to dismiss for lack of 
proper venue or, alternatively, for lack of 
subject matter jurisdiction. In support of 
their motion, the defendants point to Arti­
cle 8 of the contract between Prix and 
Tennessee Imports which provides: 

Should any dispute arise between the 
contractual parties or in connection with 
the relations stipulated by this contract 
and no settlement can be achieved, then 
both parties agree to the competence of 
[the] Arbitration Court of [the) Chamber 
of Commerce in Venice (Italy). 

The defendants claim that this forum selec­
tion clause renders venue in this Court 
improper and thus that this action should 
be dismissed. 

In 
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Tennessee Imports filed a memorandum it. Mr. Johnson also attests that "all of the 
in opposition to Defendants' Motion to Dis- evidence and witnesses except [Mr.] Filippi 
miss ("Plaintiff's Memo") making the fol- ... are found in the United States." 
lowing arguments: The defendants have responded to the 

1) That Article 8 of the contract is not a plaintiff's arguments as follows: 
forum selection clause because the Ar· 1) That the Arbitration Court referred to 
bitration Court of the Chamber of in Article 8 is the Arbitration Court of 
Commerce in Venice is not a "judicial the International Chamber of Com. 
institution" listed in the Martindale- meree (the "ICC Arbitration Court"), 
Hubble Italy Law Dig""t and there- a well·recognized and competent arbi. 
fore is a "non·judicial and possibly tra1 body which may conduct proceed-
non..,xistent forum"; ings at the Venice location specified in 

2) That enforcement of Article 8 would the contract. The defendants main-
result in substantial inconvenience to tain that the ICC Arbitration Court is 
Tennessee Imports and would deny "specifically tailored to handle inter· 
Tennessee Imports effective relief; national disputes" such as that be-

3) That, because the sequential machines tween Prix and Tennessee Imports 
manufactured by Prix are a unique and will afford Tennessee Imports an 
product and unavailable from other effective forum in which to seek re-
free-world sources, the bargaining po- lief; 
sition of the two parties was unequal. 2) That Tennessee Imports has failed to 
Thus, Tennessee Imports argues, Prix show that arbitration in Italy would 
used its economic power to obtain cause Tennessee Imports sufficient in-
Tennessee Imports ' agreement to AI- convenience to justify a refusal by 
ticle 8 without negotiation and, as this Court to enforee Article 8 of the 
such, Article 8 is adhesive and uncon- contract; 
scionable; 3) That the contract between Prix and 

4) That Mr. Filippi's conduct in inducing Tennessee Imports was the result of 
and procuring Prix's breach of con- "arms length negotiations by experi· 
tract was tortious and, therefore, that enced and sophisticated business enti· 
its claim against Mr. Filippi is not ties;" 
within the scope of the forum selec- 4) That Tennessee Imports' claim of tor· 
tion clause found in Article 8 of the tious interference falls within the 
contract; and scope of Article 8 and thus should be 

5) That the public policy of the State of resolved through arbitration; and 
Tennessee and the State's interest in 
protecting its citizens and in providing 
them with an equitable forum warrant 
the Court's retention of this action. 

Darrell Johnson, CEO of Tennessee 1m· 
ports, attests that, after inquiry by Tennes· 
see Imports regarding the "availability of 
(Prix's] machines for import and distribu· 
tion into the State of Tennessee," Prix 
drew up the contract at issue and forward· 
ed it to Tennessee Imports; that "there 
was no bargaining at all concerning the 
forum selection clause;" that the sequen­
tial machines manufactured by Prix were 
unavailable from any other source in the 
free world; and that upon receiving the 
contract from Prix, Mr. Johnson executed 

5) That. because of the expansion of 
American trade and commerce in 
world markets, public policy now sup­
ports upholding forum selection claus­
es such as Article 8 of the contract. 

In support, Prix has submitted the affidavit 
of Deborah Inix-Ross, the Manager of Le­
gal Affairs for the United States Council 
for International Business (the United 
States Affiliate of the ICC) attesting to the 
expertise of the ICC Arbitration Court in 
settling international commercial disputes 
and to the availability of ICC arbitration in 
Venice. The defendants have also suI>­
mitted the sworn declaration of Mr. Filippi 
s tating that although Tennessee Imports 
did not bargain about Article 8, neither did 
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1320 745 FEDERAL SUPPLEMENT 

it raise any objections to its inclusion in the 
contract. Mr. Filippi maintain. that "Ten­
nessee Imports orally agreed to Section 8, 
... advising [him] that the forum selection 
clause ... was fine," Mr. Filippi also main­
tains that Tennessee Imports "consistently 
failed to comply with the tenns" of the 
parties' contract and as a result Prix in­
fonned Mr. Johnson in July of 1989 "that 
Tennessee Imports would no longer be 
[Prix's] distributor .... " Mr. Filippi fur­
ther maintains that on August 22, 1989. 
Prix advised Tennessee Imports that. as a 
result of Tennessee Imports' breaches of 
the parties' agreement. Prix had tenninat­
ed the contract. 

Mr. Johnson attests by affidavit that 
"Pier Paulo Filippi was never present dur­
ing any contract negotiations, and that 
"[a]ll contract negotiations were handled 
by [Filippi's) father, Lamberto Filippi." 
Mr. Johnson maintains that "Article 8 .. . 
was never discussed during those negotia­
tions." Mr. Johnson also denies any fail­
ure on the part of Tennessee Imports to 
comply with the tenns of the contract. 

DISCUSSION 

A. Introduction 

[I) In making their arguments to the 
Court regarding the validity and enforce­
ability of Article 8 of the contract, both the 
plaintiff and the defendants have relied, to 
some extent, upon Tennessee law. Never­
theless, because the forum selection clause 
at issue is also an arbitration clause found 
in the contract involving international com­
merce, its validity. interpretation. and en­
forcement are governed by the Federal Ar­
bitration Act (the "Arbitration Act" or the 
.. Act"), 9 U.S.C. § 1 et seq. Although nei­
ther party has specifically addressed this 
statute, to the extent that the facts alleged 
and the arguments made in the pleadings, 
affidavits, and memoranda have bearing on 
the application of the Act to this action. the 
Court has considered them in making its 
decision. 

(2) The defendants have moved to dis­
miss for lack of proper venue or, in the 

alternative, for lack of subject matter juris­
diction. Thus, although the Court has con­
sidered matters outside the pleadings (i.e. 
the affidavits and memoranda submitted by 
parties), it need not treat the defendants' 
motion as a motion for summary judgment 
as is the case w hen the Court considers 
outside matters in resoh;ng a motion to 
dismiss under Federal Rule 12(b)(6). See 
e.g., Rogers v. Stratton Indus., Inc., 798 
F.2d 913, 915 (6th Cir.1986). When, as 
here, a party challenges venue or jurisdic­
tion, the court may consider outside mat· 
ters and "is empowered to resolve factual 
disputes." Id.; see also Moir v. Greater 
Cleveland Regional Transit Authority. 
895 F.2d 266, 269 (6th Cir.1990). " No pre­
sumption of truthfulness attaches to the 
plaintifrs allegations." Mortensen v. 
First Federal Savings and Loan .4ss 'n. 
549 F.2d 884, 891 (3d Cir.1977). See gener­
ally,S C. Wright & A Miller, Federal Prac­
tice & Procedure, Civil 2d § 1364 (1990). 

B. The Federal A rbitration Act 

Congress enacted the Arbitration Act in 
1924 Uto ensure judicial enforcement of 
privately made agreements to arbitrate." 
Dean Witter Reynolds, Inc. v. Byrd, 470 
U.S. 213, 219, 105 S.Ct. 1238. 1242, 84 
L.Ed.2d 158 (1985). The legislative history 
of the Act indicates that Congress intended 
the Act Uto place an arbitration agreement 
'upon the same footing as other contracts 
where it belongs,' and to overrule the judi­
ciary's longstanding refusal to enforce 
agreements to arbitrate." Id. at 220, 105 
S.Ct. at 1242 (quoting H.R.Rep. No. 96, 
68th Cong., 2d Sess., 1 (1924)). Section 2, 
the Act's Ucenterpiece provision," JWitsubi· 
shi Motors Corp. v. Soler Chrysler-Plym­
outh. Inc. , 473 U.S. 614. 625, 105 S.Ct. 
3346, 3353, 87 L.Ed.2d 444 (1985), provides: 

A written provision in any maritime con· 
tract or a contract evidencing a transac· 
tion involving commerce to settle by arbi­
tration a controversy thereafter arising 
out of such contract or transaction, or 
the refusal to pertonn the whole or any 
part thereof, ... shall be valid, iTTev-

r 
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ocable, and enforceable save upon such [of Chapter One) of this title, falls under 
grounds as exist at law or in equity for the Convention. 
the revocation of any contract. 9 U.S.C. § 202. 

9 U.S.C. § 2 (emphasis added). 

The Act sets up "a presumption in favor of 
arbitration ," Marchetto v. DeKalb Genet­
ics Corp., 711 F.Supp. 936, 938 (N.D.1ll. 
1989) (citing Mitsubi3hi Motors, 473 U.S. at 
625, 105 S.Ct. at 3353; Moo"" H. Cone 
Memorial Hospital V. MercuT1f Construc­
tion Corp., 460 U.S. I, 24-25, 103 S.Cl 927, 
941-42, 74 L.Ed.2d 765 (1983», and requires 
that courts "rigorously enforce agreements 
to arbitrate." Byrd.. 470 U.S. at 221, 105 
S.Ct. at 1242. 

In the field of international commerce, 
this presumption in favor of arbitration 
was strengthened by the 1970 addition of 
Chapter Two, 9 U.S.C. §§ 201-208, to the 
Act. Chapter Two implemented the United 
Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 
(the "Convention '-), [1970) 3 U.S.T. 2571, 
T.I.A.S. No. 6997, reprinted at 9 U.S.C.A. 
§ 201 note (1990 Supp.). Both the United 
States' and Italy' are parties to the Con­
vention. 

Section 202 of the Arbitration Act pro-
vides in part that: 

[a)n arbitration agreement ansmg 
out of a legal relationship, whether con­
tractual or not, which is considered as 
commercial, including a transaction. con· 
tract. or agreement described in section 2 

1. The United States ratified the Convention on 
September 30, 1970 with certain reservations as 
allowed by Art icle 1(3) of the Convention. 
These reservations include the fo llowing: 

(1) The United States of America will apply 
the Convention, on the basis of reciprocity, to 
the recognition and enforcement of only those 
awards made in the territory of another Con­
tractmg State, 
[2 ) The United Slates will apply the Conven­
tion only to differences arising out of legal 
relationships, whether contractual or not, 
which are considered as commercial under 
the national law of the Uni ted States. 

1. Italy ratified the Convention on January 31. 
1969 without reservations. 

3. Article II( l} of the Convention provides: 
Each Contracting State shall recognize an 
agreement in writing under which the panies 

If, however, the agreement is "entirely be­
tween citizens of the United States," it 
does not fall under the Convention unless 
the relationship between the parties to the 
agreement "has some ... reasonable rela­
tion with one or more foreign states." Id. 

[31 The language of the Convention J 

contemplates a very limited inquiry by the 
courts in determining the enforceability of 
arbitration clauses found in international 
commercial agreements. Sedco V. Petrol­
eos Mexicanos Mexican National Oil Co., 
767 F.2d 1140, 1144 (5th Cir.1985); accord 
Ledee v. Ceramiche Rag-no, 684 F.2d 184, 
186 (1st Cir.1982). In making this determi­
nation, the Court must firs t address four 
questions: 

1) Is there an agreement in writing to 
arbitrate the subject of the dispute? 
Convention, Articles 11(1), 11(2). 

2) Does the agreement provide for arbi­
tration in the territory of a signatory 
country? Convention, Articles 1(1), 
1(3); 9 U.S.C. § 206; Declaration of 
the United States upon accession, re­
printed [at 9 U.S.C.A. § 201, Note 43 
(1990 Supp.»). 

3) Does the agreement arise out of a 
legal relationship, whether contractual 
or not which is considered as commer­
cial? Convention, Article 1(3); 9 
U.S.C. § 202. 

undenakc to submit to arbitration all or any 
differences which have arisen or which may 
arise between them in respect of a defined 
legal rdalionsrup, whether contractual or not, 
concerning a subject maHer capable of arbi­
tration . 

Article 1I(2) defines "an agreement in writing" 
as including "an arbitral clause in a con­
tract. . . . " Article II(3) of the Convention pr~ 
vides: 

The Court of a Contracting State. when seized 
of an adion in a matter in respect of which 
the parties have made an agreement within 
the meaning of this article. shall. at the re­
quest of one of the parties. refer the panics to 
arbitration. unless it finds that the said agree_ 
ment is null and void. inoperative or incapa· 
ble of being performed. 
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4) Is a party to the contract not an 
American citizen, or does the commer­
cial relationship have some reasonable 
relation with one or more foreign 
states? 9 U.S.C. § 202. 

Ledee. 684 F.2d at 186-87. 
The first of these four questions address­

es both the fonn and scope of the arbitra­
tion agreement. First. the agreement 
must be u an agreement in writing," a re­
quirement satisfied by the inclusion of the 
agreement in a written contract. Conven­
tion. Article 1l(2). Second. the agreement 
must be "an agreement ... to arbitrate the 
subject of the dispute." Here, the court 
must first determine whether the clause is 
broad or narrow. Sedco. 767 F.2d at 1145; 
Prudential Lines. Inc. v. Exxon Corp .• 
704 F.2d 59. 64 (2d Cir.1983). If the clause 
is broad. and arguably encompasses the 
parties' disputes. the court should "penn it 
the arbitrator to decide whether the dispute 
falls within the clause . . .. In contrast. if 
the clause is 'narrow,' arbitration should 
not be compelled unless the court deter­
mines that the dispute falls within the 
clause." Prudential Lines. 704 F.2d at 64. 
And. "questions of arbitrability must be 
addressed with a healthy regard for the 
federal policy favoring arbitration .... 
[A)ny doubts concerning the scope of arbi­
trable issues should be resolved in favor of 
arbitration .... " Moses H. Cone Memorial 
Hospita~ 460 U.S. at 24-25. 103 S.Ct. at 
941; accord Mitsubishi MOWN. 473 U.S. at 
626, 105 S.Ct. at 3353-54. The three re­
maining questions address the citizenship 
of the contracting parties and the nature of 
their relationship. 

If the court answers these four questions 
affinnatively. it must enforce the arbitral 
agreement "unless it finds the agreement 
'null and void: inoperative or incapable of 
being perfonned. Convention. Article 

4. Although in the instant case the defendants 
have not expressly requested the Court to refer 
this action to arbitration. they have pointed to 
Article 8 of the contract as a forum selection 
clause in support of their motion to dismiss. In 
Scherk., the Supreme Court noted that "raJn 
agreement to arbitrate before a specified tribu· 
nal is. in effect. a specialized forum-selection 
clause that posits not only the situs of suit but 
also the procedure to be used in resolving the 

Il(3)." Ledee. 684 F.2d at 187. Any inter­
pretation of the "null and void" clause 
must recognize the presumption in favor of 
arbitration and "must also foster the adoIr 
tion of standards which can be uniformly 
applied on an international scale." I. T.A.D. 
Associates. In. v. Podar BTos .. 636 F.2d 75, 
77 (4th Cir.1981). "[A)n expansive inter­
pretation of the ['null and void') clause 
would be antithetical to the goals of the 
Convention." Ledee. 684 F.2d at 187. and 
the court should not allow parochial inter­
ests to interfere with its enforcement of 
arbitration clauses. See Mitsubishi Mo­
tOTS. 473 U.S. at 629-31 , 105 S.Ct. at 335(;,-
56; Scherk v. Alberto-Culver Co .. 417 U.S. 
506. 51!f-520. 94 S.Ct. 2449. 2454. 41 
L.Ed.2d 270 (1974). Instead. the court 
should limit application of the "null and 
void" clause to cases in which the arbitra· 
ticn agreement itself is "subject to an in­
ternationally recognized defense such as 
duress, mistake, fraud or waiver. or 
when [the agreement) contravenes funda­
mental policies of the forum state." 
Rhone Mediterranee Compagnia Fran­
cese di Assicurazioni e Riassicurazoni !..'. 

Lauro. 712 F.2d SO. 53 (3d Cir.1983) (cita­
tions omitted); see also Ledee. 684 F.2d at 
184; Podar Bros.. 636 F.2d at 77. 

[4.5) If. after considering the above cri­
teria. the court finds that an arbitration 
agreement is enforceable under the Con­
vention. the court must "at the request of 
one of the parties. refer the parties to 
arbitration." Convention. Article Il(3).' 
As the Third Circuit has observed. "[tlhere 
is nothing discretionary about [A)rticle 
Il(3) of the Convention." McCreary Tire 
& Rubber Co. v. CEAT s.P.A.. 501 F.2d 
1032. 1037 (3d Cir.1974). When a claim 
falls within the scope of an arbitration 
clause enforceable under the Convention, 
the court has no choice but to enforce it by 

dispute," ~17 U.S, at 519. 94 S.Ct. at 2457. In 
light of the defendants' reference to Article 8. 
the Court sees no reason why it should not also 
treat their motion as a request to refer the 
panies to arbitration. C/. Instituto Cubano de 
Eslabliz.acz'on del Azucar v. The S/ S Rodeslar, 
143 F.Supp. 599. 600 (S.D.N.Y.1956) (raising ar· 
bitration clause as a defense in answer is treat­
ed as a application for a stay pending arbitra­
tion pursuant to 9 U.s.C. § 3). 

r 
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. referring the parties ro arbitntion. The 
proper method of referral, however, haa 
been the cause of some controversy among 
the courts. 

Section 206 of Chapter 11 of the Arbitra­
tion Act provides that the Court "may di­
rect arbitration be held in accordance with 
the [parties '] agreement at any place there­
in provided for, whether within or without 
the United States ." 9 U.S.C. § 206. Much 
like Section 4 of Chapter [, this provision 
empowers the court ro compel arbitration, 
although it is broader in its reach because 
it allows a court acting under the Conven­
tion ro compel arbitration outside its juris­
diction as well as within it. Unlike Section 
3 of Chapter One, however, neither the 
Convention nor Chapter Two of the Arbi­
tration Act provides for a stay of an action 
pending arbitration. This omission haa 
raised some question as ro whether the 
court, when acting under the Convention 
may retain jurisdiction over an action once 
the court finds it falls within an enforce­
able arbitration clause. Apparently, there 
is a split among the few courts that have 
specifically addressed this question. 

[n holding improper a pre-judgment for­
eign attachment in an action falling under 
the Convention, the McCreary court made 
the following comment: 

Unlike § 3 of the (Arbitration] Act, Arti­
cle 11(3) of the Convention, the court of a 
contracting state shall "refer the parties 
ro arbitration" rather than "stay the trial 
of the action." The Convention forbids 
the courts of a contracting state from 
entertaining a suit which violates an 
agreement to arbitrate. 

SOl F.2d at 1038. 

Some courts have seized upon this lan­
guage as support for the proposition that 
the "final ity of the referral procedure, and 
the absence of any provision [in the Con­
vention] for the retention of jurisdiction 
after referral by the court, indicates that 
dismissal of the complaint for lack of suI>­
ject matter jurisdiction is the appropriate 
remedy under the Convention." SideriU3, 

5. The McCreary court, in fact. reversed the dis­
trict court's deniaJ of a stay pending arbitration. 
holding "it was an clTor to deny the motion to 

Inc. v. Compania rk Acero del Pacifico, 
453 F.supp. 22 (S.D.N.Y.1978); accord 
McDonnell Dougla.a Corp. v. Kingdom of 
Denmark, 607 F.Supp. 1016 (D.C.Mo.1985); 
Led .. v. Ceramic/ .. Ragno, 528 F.Supp. 
243, 245-46 (D.P.R.1981 ), aff'd, 684 F.2d 
184 (1st Cir.1982). See also J.J. Ryan & 
Son&, Inc. v. Rhone Poulenc Textile, s.A., 
863 F.2d 315, 317, 322 (4th Cir.1988) (af­
firming dismissal of arbitrable issues for 
lack of subject matter jurisdiction); Mar­
chetta v. DeKalb Genetics Corp. , 711 
F.Supp. 936, 941 (N .D.I11.l989) (citing Le­
dee, McCreary, and McDonnell Dougia.a aa 
authority for dismissal without prejudice). 
This rule, however, should not interfere 
with the court's authority to stay related or 
collateral litigation involving non-arbitrat­
ing parties or non-arbitrable disputes. 
Such a stay would be within the discretion 
of the court in controlling its docket. See 
Mosea H. Cone Memorial Holtpita~ 460 
U.S. at 1~21 and n. 23, 103 S.Ct. at 939 
and n. 23. See generally Landis v. North 
American Co., 299 U.S. 248, 254-55, 57 
S.Ct. 163, 16~, 81 hEd. 153 (1936). 

Other courts, however, disagree that re­
ferral ro arbitntion mandate. an outright 
dismissal of arbitrable issues. [n Rhone 
MediteTranee, 712 F.2d SO, the Third Cir­
cuit afIll'med the district court's holding 
that a stay pending arbitration waa the 
proper method of referral under the Con­
vention. The district court diaagreed with 
the defendants ' reading of McCreary 
which paralleled that in Sid.eriv.s. The dis­
trict court observed that. although the 
McCreary court did "refer the parties ro 
arbitration," that court "did not order the 
district court to dism.is.s the action." 5 The 
Court went on to say: 

Our interpretation of McCreary is that if 
a controversy must be referred ro arbi­
tration under the Convention, no other 
judicial action should be taken in the 
interim. Arbitration does not merely 
stay the trial, it stays all proceedings .... 
Further, any pre-trial judicial action that 
was taken prior ro arbitration, which is in 

stay in disregard of the {C}onvention." 501 F.2d 
at 1037. 
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conflict with the terms of the arbitration 
must be removed. from a court's docket. 

Rhrme Mediterranee Compagnia Fran­
cue di Assicurazioni e Riasaicurazoni v. 
LauTO, 555 F.Supp. 481, 486 (D.V.1.l982), 
alft!., 712 F.2d 50 (1983). 
See also Genesco, Inc. v. T. Kakiuchi & 
Co., Ltd., 815 F.2d 840 (2d Cir.1987) (both 
arbitrable and non-arbitrable issues may be 
stayed pending arbitration); Becker Auto­
radio US.A., Inc. v. Becker Autoradio­
werk GmbH, 585 F.2d 39 (3d Cir.1978) (re­
versing district court's refusal to stay ac­
tion pending arbitration). 

Chapter Two of the Arbitration Act argu­
ably provides some authority for the latter 
position. Section 208 provides that "Cha~ 
ter 1 applies to actions and proceedings 
brought under this chapter to the extent 
that chapter is not in conflict with this 
chapter or the Convention as ratified by the 
United States." 9 U.S.C. § 208. Thus, in 
the absence of any express prohibition of 
stays, this section may impliedly incorpo­
rate into Chapter Two the § 3 provision for 
stays pending arbitration. Some commen­
tators have also suggested that stays are 
not inconsistent with the Convention. See, 
e.g. Quigley, Accession by the United 
States to the United nations Convention on 
the Recognition and Enforcement of For­
eign Arbitral Awards, 70 Yale L.J. 1037 
(1961) (proposing that referral to arbitra­
tion under the Convention is akin to a stay 
pending arbitration). 

Apparently, the Sixth Circuit has not had 
occasion to rule on this aspect of the Arbi­
tration Act, and this Court finds some mer­
it in both positions. Although the Court 
agrees with the McCreary court that refer­
ral to arbitration is mandatory under the 
Convention and the Act, the Court does not 
see that the language of the Convention 
and the Act clearly mandates referral to 
arbitration exclusively in the fonn of either 
a dismissal or a stay of arbitrable issues. 
Nor does the Court find any language 
which suggests that the Convention and 
the Act cannot accommodate both methods 
of refenal. The Restatement (Third) of 
the Foreign Relations Law of the United 
States (1986) [the "Restatement"] reaches 

the same conclusion. Section 487 of the 
Restatement provides in part: 

(2) a court in a state party to the Con­
vention must, at the request of any 
party stay or dismiss the action 
pending arbitration if an agreement 
to arbitrate falling under the Conven­
tion is in effect and covers the contro­
versy on which the action is based. 
(Emphasis added). 

The Restatement also recognizes the 
court's authority to compel arbitration 
when appropriate. See Restatement § 487, 
comment e. The Court finds the approach 
of the Restatement both sensible and com­
patible with the goals of the Convention 
and the Arbitration Act. 

[6] From the perspective of the parties, 
the actual effects of a dismissal may well, 
in some instances, be indistinguishable 
from those of a stay. In the case of nar­
row arbitration clauses, the court will de­
tennine if issues fall within the scope of an 
arbitration clause before referring them to 
arbitration. Sedco, 767 F.2d at 1145, Pru­
dential Lines, 704 F.2d at 63. Even in the 
case of broad arbitration clauses (where 
the arbitrability of issues arguably falling 
within the scope of the clause will be left to 
the arbitrators, id.) some claims, on their 
face, may so clearly fall within the scope of 
a clause that there will be no question as to 
their arbitrability. In either case, it a~ 
pears that the grant of a stay serves no 
function other than that of postponing the 
inevitable dismissal of such actions until 
the completion of arbitration. In the ai:>­
sence of compelling reasons for such a 
postponement, dismissal for lack of subject 
matter jurisdiction seems an appropriate 
means of referring parties to arbitration. 

Furthennore, upon a finding by the court 
that an issue must be referred to arbitra­
tion, parties seeking recovery should, 
whenever possible, be left free to choose 
whether or not to continue pursuit of their 
claims in the arbitral forum. Here, the 
availability of dismissal would prevent un­
pursued claims from languishing unneces­
sarily and indefinitely on the court's dock­
et. Finally, should parties require subse­
quent assistance from the court in enforc-

r 
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ing or setting aside arbitral awards which C. Tenn ..... ee imports ' Clai11t8 
clearly contradict federal public policy, the Against Prix itolia 
Arbitration Act and the Convention provide 1. Claims at Law 
recognition and suspension procedure. 9 
U.S.C. § 21Y7; Convention Articles lJI-VL 
The Court, however, need not and should 
not automatically anticipate the need for 
future judicial involvement. See Mitsubi­
shi Motors. 473 U.S. at 637, 105 S.Ct. at 
3359 ("There is no reason to assume at the 
outset of the dispute that international ar­
bitration will not provide an adequate 
mechanism"). 

[7) Nevertheless, in certain cases, a 
stay may be a more appropriate solution. 
Should, for instance, the court deem prelim­
inary injunctive relief necessary to ensure 
that the arbitration process remains a 
meaningful one, (see discussion infra, Part 
C(2)) a stay would preserve the court's 
authority to order such relief without un­
duly interfering in the arbitration of the 
underlying claims. Also, when claims ar­
guably fall within a broad arbitration 
clause but the ultimate determination of 
such issues is far from certain, a stay of 
such daims may be justified, at least until 
their arbitrability has been determined by 
the desiguated arbitral body. 

Preserving both avenues of referral, 
alongside the § 206 provisions for compel­
ling arbitration should the need arise, best 
guarantees that the goals of the Act and 
the Convention are fulfilled. Dismissal, in 
appropriate cases, acknowledges the Act's 
goal of enforcing privately negotiated arbi­
tration agreements and the Convention's 
concern that signatory countries overcome 
parochial . protectionist policies and fully 
recognize the ability of alternative forums 
to resolve disputes fairly and effectively. 
Staying actions, in appropriate cases, al­
lows the courts to ensure that arbitration 
remains a meaningful process. 

Following the guidelines set out above, 
the Court now turns to the enforeeability 
of the Article 8 arbitration clause as to the 
plaintiffs claims against each of the defen­
dants. 

(8) The contract between Tennessee 
Imports and Prix clearly evidences a com­
mereial relationship between the parties: 
the sale and purehase of goods by corpo­
rate entities. This transaction is also an 
international one. Prix manufactures se­
quential machines in Italy. Tennessee Im­
ports purehased them for sale in the United 
States, Canada, and Mexico. Each of the 
two parties is incorporated and has its prin­
cipal place of business in a different signa­
tory country; Tennessee Imports in the 
United States and Prix in Italy. Article 8 
of the saJes contract contains an express 
agreement to arbitrate and provides for 
arbitration in Italy, a signatory to the Con­
vention. Clearly, the arbitration agree­
ment between Tennessee Imports and Prix 
is the type of agreement contemplated by 
the Convention. Thus, if the disputes be­
tween these parties fall within the scope of 
their arbitration agreement, this Court 
must enforce that agreement unless the 
Court finds that it falls within the meaning 
of the "null and void" clause of the Con-
vention. 

In Article 8, the parties agree to arbi­
trate "any dispute aria{ing} between the 
contractual parties or in connection 1JJ'ith 
the relations stipulated by the contract 
[for which] no settlement can be achieved 
. .. " (emphasis added). The emphasized 
language gives this clause a very broad 
scope. Indeed, the Second Circuit has olr 
served that "[i]t is difficult to imagine 
broader general language than contained in 
the arbitration clause, 'any dis· 
pute' .... " Caribbean Stea11t8hip Co. v. 
Sonmez Denizcilik Ve Ticare~ 598 F.2d 
1264, 1266 (2d Cir.1979); accord Sedco, 767 
F.2d at 1145. When the language of an 
arbitration clause is broad, the court should 
" focus on the factual allegations in the 
complaint rather than the legal causes as­
serted. If the allegations underlying the 
claims 'touch matters' covered by the par­
ties' [contract], then those claims must be 
arbitrated, whatever the legal labels at­
tached to them." ~co, 815 F.2d at 847 
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(citing Mitsubishi Motors, 473 V.S. at 622 
n. 9, 624 n. 13, 105 S.Ct. at 3352 n. 9, 3353 
n. 13); accord J.J. Ryan & Sons, 863 F.2d 
at 319. 

Tennessee Imports has made no claims 
at law against Prix which· do not touch in 
some way upon the exclusive agreement 
between the parties. First, Tennessee 1m· 
ports claims a breach of contract. There 
can be no doubt that this claim faUs within 
the scope of Article 8. Tennessee Imports' 
claim of inducing and procuring breach 
cannot be directed at Prix. "A party can· 
not tortiously induce a breach of its own 
contract." Nashville Marketplace Compa· 
ny v. First Capital Institutional Real Es· 
tate, Ltd., slip copy, 1990 WL 33373 at 9 
(Tenn.App.l990). Although Tennessee 1m· 
ports has aUeged some facts ' which might 
give rise to other tort claims (misrepresen· 
tation of bad faith , e.g.), Tennessee 1m· 
ports cannot escape arbitration merely by 
characterizing these claims as sounding in 
tort. Courts have consistently held that 
broad arbitration clauses encompass con· 
tract·based tort claims. See, e.g., J.J. Ryan 
& Sons, 863 F.2d 315 (unfair trade practic· 
es, tortious interference, conversion, libel, 
and defamation are aU arbitrable issues); 
Genesco, 815 F.2d 840 (fraud, unfair com· 
petition, unjust enrichment, and tortious 
interference). The Court finds no basis for 
any claims against Prix that faU outside 
the scope of Article 8 which encompasses 
virtuaUy any dispute which touches upon 
the parties' contractual relationship. Thus, 
aU of Tennessee Imports' claims against 
Prix are arbitrable ones, and only if the 
Court fmds, in accordance with Article 1I(3) 
of the Convention, that the arbitration 
clause is "null and void. inoperative, or 
incapable of being performed" may it re­
fuse to refer the parties to arbitration. 

Here, Tennessee Imports has made sev· 
eral relevant arguments. First, Tennessee 
Imports argues that Article 8 is not a fer 
rum selection clause because the Arbitra· 
tion Court of the Chamber of Commerce in 
Venice is not a "judicial institution" listed 
in the Martindale·Hubble Italy Law Di· 
gest and therefore is a "non·judicial and 
possibly non-existent forum." Considering 
this argument in light of the Arbitration 

Act, the Court takes this as an argument 
that the clause is "incapable of being per· 
fanned." 

Tennessee Imports' argument that the 
Arbitration Court of the Chamber of Com· 
merce in Venice is a non-judicial forum 
completely ignores the quasi·judicial nature 
of arbitral bodies. See generally 5 Am. 
Jur.2d Arbitration and Award § 84 (1962). 
The omission of an arbitral body from the 
Martindale-Hubble listing of Italy's judi­
cial institutions provides no support at all 
for Tennessee Imports' half·hearted con· 
tention that the Arbitration Court is a 
IIpossibly non-existent forum." (emphasis 
added). There is no reason for a quasi·judi· 
cial body to be listed among judicial institu· 
tions, and such an omission is neither sur­
prising nor dispositive in any way. 

Furthennore, Tennessee Imports has of· 
fered no reply to the defendants' assertion 
that Article 8 refers to the ICC arbitration 
court. The ICC Arbitration Court is, as the 
affidavit of Ms. Enix-Ross attests, a weU· 
recognized and highlY'regarded arbitral in· 
stitution specializing in the field of interna· 
tional commercial disputes. See generally 
Comment: Enforcing International 
Commercial Arbitration Agreements­
Post Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc" 36 Am.V.L.Rev. 
57, 65 & nn. 37-138 (citing sources and gen· 
eral statistics regarding the ICC Arbitra· 
tion Court). There is little doubt that the 
ICC Arbitration Court can offer Tennessee 
Imports an effective forum. Even absent 
the defendants ' assertion, however, Ten­
nessee Imports has offered this Court no 
substantive evidence that enforcement of 
Article 8 would in fact deprive it of a forum 
in which to seek redress for its grievances. 

[9) Tennessee Imports ' argument that 
enforcing Article 8 would cause it substan· 
tial inconvenience, presumably by forcing it 
to transport witnesses and to incur the 
expense and risk of seeking redress in a 
distant and foreign forum, is equaUy with· 
out merit. As the Second Circuit has ob­
served, the: 

inability to produce one's witnesses be­
fore an arbitral tribunal is a risk inherent 
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in an agreement to submit to arbitration. 
By agreeing to submit disputes to arbi­
tration. a party relinquishes his court­
room rights-including that to subpoena 
witnesses- in favor of arbitration "with 
all of its well know advantages and 
drawbacks." 

Parsons & Whittemore Overseas Co .. Inc. 
l'. Societe Generale de L 'IndustTie du Pa­
pier. 508 ' .2d 969. 975 (2d Cir.1974) (quot­
ing Washington-Baltimore Newspaper 
Guild. Local 35 v. The WlUlhington Post 
Co .. 442 ' .2d 1234. 1238 (D.D.C.1971). 
The frequency with which depositions and 
affidavits are used in international litiga­
tion and arbitration further detracts from 
the Tennessee Imports argument. See 
MIS Bremen v. Zapata Off-Shore Co .. 407 
U.S. 1. 19. 92 S.Ct. 1907. 1918. 32 L.Ed.2d 
513 (1972) (noting that "[i]t is not unusual 
for important issues in international admi­
ralty cases to be dealt with by deposition"). 
The Court agrees with the defendants that 
Tennessee Imports has failed to demon­
strate that it will be inconvenienced and 
prejudiced so significantly as to overcome 
the strong presumption in favor of arbitra­
tion mandated by the Arbitration Act and 
the Convention. 

[10J In Mit.subishi Motors. the Su­
preme Court observed that. while honoring 
th is strong presumption in favor of arbitra­
bility, courts must still "remain attuned to 

well-supported claims that the agreement 
to arbitrate resulted from the sort of 
fraud or overv.rhelming economic power 
that would provide grounds for 'the revoca­
tion of any contract: " 473 U.S. at 627. 
105 S.Ct. at 3354 (emphasis added). In the 
case of a broad arbitration clause, the 
court's inquiry is limited to whether the 
arbitration clause itself. as opposed to the 
entire contract, was obtained throUg:l such 
means. See Pierson v. Dean. Wit ter, 
Reynolds. Inc" 742 F.2d 334. 338 (7th Cir. 
1984) (citing cases). 

[11 J ~r . Johnson attests that he "would 
not have executed the contract . .. [had he] 

6. In the absence of well<:stablished principles of 
federal contract law, the Court seeks guidance 
fro m the Uniform CommerciaJ Code in evaluat­
ing Tennessee Impons' claims of unconsciona-

known that [the defendants] would take 
the action which is described in the Com­
plaint_" Mr_ Johnson maintains that the 
defendants' failure "to reveal in advance 
that they would take such action ... was 
false and misleading." Certainly, not ev­
ery breach of contract rises to the level of 
fraud or misrepresentation. Nevertheless. 
assuming arguendo that prix entered into 
or renewed its contract with Tennessee Im­
ports intending to breach that contract. 
such actions would call into question the 
formation of and obligations arising under 
the entire contract. not s imply the arbitra­
tion agreement. Such claims would fall 
within the broad scope of the parties' arbi­
tration agreement. 

[12J Tennessee Imports also makes all.,. 
gations which specifically attack the validi· 
ty of Article 8. Tennessee Imports argues 
that Prix used its superior economic power 
to obtain Tennessee Imports ' assent to Ar­
ticle 8 without negotiation and, as such. 
Article 8 is adhesive and unconscionable_ 
The Uniform Commercial Code' addre~ses 
the subject of unconscionability in § 2-302. 
Comment 1 states that: 

[t]he basic test [of unconscionability] is 
whether. in the light of the general com­
mereial background and the commercial 
needs of the particular trade or case. the 
clauses involved are so one-sided as to be 
unconscionable under the circumstances 
existing at the time of the making of the 
contract . . . The principal is one of the 
prevention of oppression and unfair sur­
prise and not of disturbance of allocation 
of risks because of superior bargaining 
power (citations omitted). 

U.C.C. § 2-302. Comment 1 (1989). 
Although, by this definition, unconsciona­
bility may fall short of outright duress or 
fraud. the language of comment 1 suggests 
that unconscionability does encompass a 
sort of quasi-duress ("oppression") and 
quasi-fraud ("unfair surprise"). As such, 
unconscionability is s~fIiciently related to 
duress and fraud that a finding that Prix 

bility. Su Spring Hope Roclc.wooL Inc. v. 'ndus­
(rial Clun Air. Inc .. 504 F_Supp_ 1385. 1388 
(E.O.N.C.1 981 ). 

 
United States 
Page 14 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



1328 746 FEDERAL SUP~ 

obtained Tennessee ImportB' agreement to 
Article 8 by an unconscionable means could 
serve to negate the validity of that agree­
ment 

Tennessee Imports argues that because 
"the sequential machines are not available 
througb any otber source in the free world, 
. . . Tennessee Imports was in no position 
to bargain" and that it "agreed to [the 
arbitration clause] in order to beeome the 
United States distributor of the unique 
product." Plaintiff's Memo, 9. Neverthe­
less, as comment 1 suggests, superior bar­
gaining power on the part of one of the 
parties is, in and of itself, insufficient to 
support a claim of unconscionability. Pier­
son, 742 F.2d at 339. Otherwise, virtually 
every distributor of a "unique product" 
would be subject to unconscionability 
claims. 

Tennessee Imports has made no allega­
tion that it attempted unsuccessfully to 
negotiate over the inclusion of Article 8 in 
the contract or that it voiced any objection 
to it Even assuming, as Tennessee Im­
ports maintains, that the inclusion of Arti­
cle 8 was non-negotiable, the plaintiff's 
own argument indicates that it considered 
Article 8 the price of becoming the exclu­
sive distributor of Prix's "unique product." 
If that price was too dear, Tennessee Im­
ports was free to walk away. Instead, 
Tennessee Imports choose to execute the 
contract as submitted by Prix. 

Neither has Tennessee Imports made any 
allegations whicb might support a claim 
that it was unfairly surprised by the pres­
ence of the arbitration clause in its contract 
with Prix. Article 8 is not hidden in the 
small print boilerplate of a standard form 
contract. It is not the product of a battle 
of forms. It is not buried among the provi­
sions of a lengthy and complex sales agree­
ment. On its face, the contract appears to 
be one specifically drawn to define the rela­
tionship between these two parties. Arti­
cle 8 is the final provision of the contract 
and appears on the same page as the par­
ties signatures. Tennessee Imports a!>­
pears to have had ample opportunity to 
examine the contract before executing it. 

In short, Tennesaee Imports has alleged 
no facts nor made any arguments which 
convince this Court that it was the victim 
of the type of oppression or unfair surprise 
contemplated by the doctrine of uncon­
scionability. As White and Summers have 
observed, "the courts have not generally 
been receptive to pleas of unconscionability 
by one merchant againat another. Presum­
ably, few businessmen ... are victims of 
the kinds of gross advantagetaking that 
usually calls forth § 2-302." White & 
Summers, Uniform Commercial Code 
§ 4-2 at 149 (2d ed_ 1980). It may well be 
true that Tennessee Imports had no choice 
other than to take or leave the contract as 
presented by Prix, including an unwanted 
arbitration clause. Nevertheless, Tennes­
see Imports choose to take it, a choice 
made in anticipation of enjoying the profits 
of an exclusive distributorship. Having 
made its choice, Tennessee Imports must 
now abide by it. 

[13) Finally, Tennessee Imports argues 
that public policy dictates againat enforce­
ment of Article 8. Tenneaaee Imports ar­
gues that innocent parties should not be 
forced to seek redress in distsnt, foreign 
forums. Whether or not Tennessee Im­
ports is in fact an innocent party, this argu­
ment demonstrates the type of parochial­
ism which the Arbitration Act and the Con­
vention have sought to overcome. The 
Act, the Convention, and the case law inter­
preting them clearly establish a strong fed­
eral policy favoring arbitration. ''The utili­
ty of the Convention in promoting the pro­
cess of international commercial arbitration 
depends upon the willingness of national 
courts to let go of matters they normally 
would think of as their own." Mitsubishi 
MOWT1J, 473 U.S. at 639, n. 21, 105 S.Ct. at 
3360, n. 21. Absent any reason to except 
Tennessee Imports from this policy, this 
Court has no choice but to refer Tennessee 
Imports ' claims againat Prix to arbitration. 

i. Claims at Equity 

[14) In addition to requesting monetary 
daDl!'ges, Tennessee Imports has also made 
a prayer for temporary and permanent in­
junctive relief. Tennessee Imports re-
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quests this relief to prevent Prix's failure court may deny such relief without hearing 
and refusal to honor its contract and alleg- testimony. Schlosser v. Commonwealth 
es that "due to the exclusive nature of the Edi30n Co .. 250 F.2d 478. 480 (7th Cir.), 
sequential machines. Tennessee Imports cert. denied, 357 U.S. 906. 78 S.Ct. 1150. 2 
will suffer irreparable harm in the event L.Ed.2d 1156 (1958). Tennessee Imports' 
that the contract is not honored." prayer for injunctive relief presents just 

Because permanent injunctive relief is 
granted more appropriately as a final 
award. see. e.g .. Us. v. Baltimore & Ohio 
Railroad Co .. 225 U.S. 306. 322. 32 S.Ct. 
817. 820, 56 L.Ed. 1100 (1912). than in the 
early stages of an action, its availability is 
an issue properly left to arbitration. Pre­
liminary injunctive relief. however I is de­
signed to preserve the status quo of the 
parties in an ongoing action and is a vail­
able when it is necessary "to protect the 
integrity of the applicable dispute resolu­
tion process. II Ortho Pharmaceutical 
Corp. v. _4mgen, Inc. , 882 F.2d 806, 814 (3d 
Cir.1989). 

[15] Whether preliminary injunctive re­
lief is available in actions governed by the 
Arbitration Act is not a completely settled 
area of federal law, but the majority of 
courts now appear to hold that a grant of 
preliminary injunctive relief is not incon­
sistent with the Act, "provided the court 
properly exercises its discretion in issuing 
the relief." Ortho Pharmaceutical, 882 
F.2d at 811. See also Teradyne, Inc. v. 
Mostek Corp., 797 F.2d 43, 47-51 (1st Cir. 
1986) (summarizing case law from various 
circuits and concluding that preliminary in­
junctive relief is available under the Act) . 
The Sixth Circuit has not ye t ruled on this 
issue, however, and this Court need not 
reach this issue in its decision today. Upon 
examinationof the record, the Court con­
cludes that even if preliminary injunctive 
relief is available under the Act. a grant of 
such rel ief would be inappropriate in the 
instant case. 

Although. in most cases. the court will 
and should conduct a hearing before mak­
ing a determination on the availability of 
preliminary injunctive relief, not every 
prayer for preliminary injunctive relief re­
quires a hearing. Where the "plaintiffs 
allegations [in support of the preliminary 
injunction], even if prove. [are] insufficient 
to warrant issuance of an injunction," the 

such a case. 

There are four factors courts should bal­
ance in detennining whether to grant a 
preliminary injunction. First, the plaintiff 
must demonstrate a likelihood that it will 
prevail on the merits . Second, the plaintiff 
must make a sufficient showing that it will 
suffer irreparable harm if the injunction is 
not granted. Third, the plaintiff must 
show that such harm outweighs any harm 
that granting such relief would inflict on 
the defendant. Finally, the court must con­
sider the impact of the proposed injunction 
on the public interest. See, e.g .. Christian 
Schmidt Brewing Co. v. G. Heileman 
Brewing Co .. 753 F.2d 1354, 1356 (6th Cir. 
1985). These factors should be balanced in 
light of the overall goals of preliminary 
injunctive relief, preserving the status quo 
of the parties and preventing the eviscer­
ation of the final resolution of their dis­
pute. See Ortho Pharmaceutical, 882 
F.2d at 812-14. 

Although Tennessee Imports requests in­
junctive relief to prevent Prix's failure and 
refusal to honor its contract, it has not 
suggested what form this relief should 
take. The Court sees two possible alterna­
tives. First, the Court could enjoin Prix 
from contracting with other parties in viI>­
lation of its exclusive contract with Tennes­
see Imports. Second. the Court could re­
quire Prix to honor Tennessee Imports' un­
filled orders for parts and machines. The 
Court finds neither of these alternatives 
appropriate. 

The Court finds that enjoining Prix from 
developing new contractual relationships 
would be improper. There appears to be a 
dispute between the parties as to when 
their contract terminated. In his declara­
tion. Mr. Filippi indicates that Prix con­
sidered the contract terminated in August 
of 1989. In its complaint, Tennessee Im­
ports maintains that the contract continued 
in force until August I, 1990. Even ass um-
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ing Tennessee Imports prevails in this dis­
pute, the parties contractual relationship is 
now at an end Since no exclusive relation· 
ship remains for this Court to protect, Ten­
nessee Imports cannot suffer further harm 
if this Court refuses to enjoin Prix from 
forming new relationships in the geograph­
ical areas once reserved for Tennessee 1m· 
ports. In contrast, Prix might suffer great 
harm if it is now so enjoined. Such a 
restriction upon the free distribution of 
goods is unjustified under the circum­
stances. 

The Court also fmds that forcing Prix to 
honor any unfilled orders at this stage of 
the parties litigation would also be improp­
er. Although Tennessee Imports aUeges 
PriXs refusal to honor its contract will 
cause it irreparable harm, it fails to sup­
port this allegation sufficiently. Assuming 
that Tennessee Imports prevails in arbitra­
tion, there is no indication that, if appropri­
ate, specific performance on the contract 
will not be available to Tennessee Imports 
at that time. Furthermore, any substanti­
ated loss of business or profits resulting 
from Prix's aUeged breach of contract 
should be readily compensable by monetary 
damages. Because the contract is now ter­
minated, the need to perform complex cal­
culations for future damages should be lim­
ited. Finally, because such relief would 
amount to an orde for specific performance 
of a contract still in dispute, it more closely 
resembles permanent injunctive relief than 
temporary injunctive relief. In the absence 
of a very strong showing of irreparable 
harm, such relief is inappropriate before a 
final resolution of the parties' dispute. In 
short, the Court finds no indication that the 
arbitration process would be rendered inad­
equate or meaningless in the absence of 
preliminary injunctive relief. 

3. Referring th.e Parti .. to Arbitration 

(16) Since the Court finds all Tennessee 
Imports' claims against Prix to be arbitra­
ble, the only task remaining for this Court 
is to refer the parties to arbitration pursu­
ant to the Convention and the Arbitration 
Act. As indicated above, in actions where 
all claims are found clearly arbitrable, dis­
missal is often an appropriate method of 

referring the parties to arbitration. Be­
cause the Court has determined that this is 
not an appropriate case for preliminary in­
junctive relief, it finds no reason to stay 
the plaintiff's action pending arbitration. 
As to Prix ltalia, S.R.L., the Court there­
fore GRANTS defendants' motion to dis­
miss for lack of subject matter jurisdiction. 

D. Tennessee ImpoTtiJ ' Clai'T1!3 Against 
Pier Paulo Filippi 

[17) Tennessee Imports also alleges 
that Mr. Filippi "induced and procured" 
Prix's breach of contract in violation of 
Tenn.Code Ann. § 47-50-109. Because Mr. 
Filippi, as an individual, is not a party to 
the contract and, therefore, is not a party 
to the arbitration agreement, he cannot be 
bound by it. Therefore, Tennessee Im­
ports' claims against Mr. Filippi do not fall 
within the scope of Article 8 and cannot be 
referred to arbitration pursuant to the Ar­
bitration Act. 

[18) The mere presence in a suit of 
non-arbitrating parties or non-arbitrable 
claims, however, will not defeat enforce­
ment under the Act and the Convention 
regarding those claims which are arbitra­
ble. "The preeminent concern of Congress 
in passing the Act was to enforce private 
agreements into which parties had entered, 
and that concern requires that [courts] rig­
orously enforce agreements to arbitrate, 
even if the result is 'piecemeal' litiga­
tion .. .. " Byrd, 470 U.S. at 221, 105 S.Ct. 
at 1242--43. "If arbitration defenses could 
be foreclosed simply by adding as a defen­
dant a person not a party to an arbitration 
agreement, the utility of such agreements 
would be seriously compromised.. Hilti, 
Inc. v. Oldach, 392 F.2d 368, 369 n. 2 (1st 
Cir.1968); accord C. Iloh & Co. (America) 
Inc. v. Jordan Int 'l Co. , 552 F.2d 1228, 
1231 (7th Cir.l977). 

[19) The Court must, however. decide 
whether to allow the claims against Mr. 
Filippi to proceed or to stay these claims 
pending the completion of arbitration of the 
claims against Prix. Tennessee Imports' 
claims against Mr. Filippi are closely relat­
ed to, and in part dependent upon, its 
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claims against Prix. In order to 8UStain an 
action under Tenn.Code. Ann. § 47-50-109, 
Tennessee Imports will have to establish. 
inter ali<:, that Prix breached the partie.' 
contract and what damages resulted from 
that breach. And in order to prevent dou· 
ble recovery, any damages awarded under 
this statute will have to be reduced by the 
amount of monetary damages for breach 
Tennessee Imports recovers from Prix. 
See TSC Induotri.., Inc. v. Tomlin, 743 
S.W.2d 169, 172 (Tenn.App.1987). 

In all likelihood, Prix's liability to Ten· 
nessee Imports will rest, in part, upon Mr. 
Filippi's position as an agent of Prix. 
These are matters which will be settled in 
arbitration. Because of the close relation 
of these actions, the Court finds that a stay 
of Tennessee Imports' claims against Mr. 
Filippi pending the completion of arbitra· 
tion of its claims is appropriate. See, e.g., 
Moses H. Cone Memorial Hospita~ 460 
U.S. at 2(}"21, lOS S.Ct. at 939; KnOTT 
Brake Corp. v. Harbi~ Inc., 556 F.Supp. 
489 (N.D. Il1.1983); Rlwne Mediterranee, 
555 F.Supp. at 486. Such a stay is within 
the Court's discretionary authority to con­
trol its docket. See Moses H. Cone Memo­
rial Hospita~ 460 U.S. at 20 n. 23, 103 
S.Ct. at 939 n. 23. 

As to Pier Paulo Filippi, the defendants' 
motion to dismiss is DENIED. Further 
proceedings agsinst Mr. Filippi are 
STAYED and placed on the Retired Docket 
pending completion of arbitration between 
Tennessee Imports and Prix. 

II . Plaintiffs Motion jor 
Leave to A mend 

Tennessee Imports has also petitioned 
this Court for leave to amend its complaint 
adding a second count of inducing and pro­
curing breach against a new defendant, 
Prix. U.S.A. Because no responsive plead­
ing has yet been filed in this suit, the 
plaintiff is free to amend his complaint 
once, as a matter of course, without leave 
of Court. See Fed.R.Civ.P. 15(a). The 
plaintiffs motion is therefore GRANTED. 

III. Summary 
In summary, as to Prix ltalia. S.R.L., the 

Court GRANTS the defendants' motion to 

dismisa. The parties are hereby referred 
to arbitration. As to Pier Paulo Filippi, the 
Court DENIES the defendanta' motion to 
dismiss, but the Court ORDERS that fur­
ther proceedings against Pier Paulo Filippi 
be STA ¥ED and placed on the Retired 
Docket pending the completion of arbitra­
tion between Tennessee Imports and Prix 
I talia, S.R.L. 

The plaintiffs motion for leave to amend 
is GRANTED. 

QUALITY TECHNOLOGY 
COMPANY, Plalntllf. 

v. 

STONE &: WEBSTER ENGINEERING 
COMPANY. INC .• Stemar Corporation. 
Beta, Inc .. and Stenn A. WhIte, Defen­
dant.. 

No. CIV-1-87~1i4. 

United States District Court, 
E.D. Tennessee, S.D. 

March 27, 1989. 

Opinion on Motion to Alter or Amend 
June 1, 1990. 

Contractor on personal services project 
with Tennessee Valley Authority (TV A) 
brought action in the Circuit Court, Hamil­
ton County, Tennessee, against other eon· 
tractors, subcontractors. and employee of 
subcontractor, alleging inducement to 
breach contract, tortious interference with 
business relationship, trade disparagement, 
and violation of Fifth Amendment. Defen­
dants removed action to federal district 
court. and then filed motion to dismiss or 
alternatively for summary judgment. The 
District Court, Edgar, J ., held that: (1) 
subcontractor's employee, who was manag­
er of TVA's nuclear power program, was 
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