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defendants sign an uninsured motorst oov-:
erage wiaiver form. Great Hepubbc's mo-
gon for summary judgment 8 DENIED
insofar as Grest Republic is seeking sum-
mary judgment on [ntegrity and the Alex-
ander Howden defendanis’ claims that
Freat Fl‘,e-puhl'ir's, wis neghigent in failing to
eonvey.ta Frost in August, 1984 the mflor-
mation that [otegrity/Alexander Howden
intended to lower the Dudneys' limita from
$10, e 000 - o S5, D0, (000

The Court ADOPTS the Magmstrate's rec-
ommendaton that Great Republic’s motion
for summary judgment should be granted
as t0 Integrity and Alexander Howden's
assertions of implsed rights of indemmnity
for any damages to them by reason of
Great Republic's negligence.

An Order will be sntered simultansowsby
with this Memornndum

ORDER

For the reasons stated in the contempo-
ranecusly ssued Memorandum the Ggoet
hereby ADOPTS in part and REJECTS)in
part the Magistrate's Roport gnd Resom
mendution.

The partses have obpeted W humerous
portons of the Mapdirate's’ Report and
Recommendation. ,The ‘Court finds that
many of the objectons are clearly without
import to the. analysis or conchessons
reached by the Megpistrate and the Court
These objecoons are not considered in the
I:rud.g,' of, the conlempornnecusly |ssued
Memeranddm and are DENTED.

The Court GRANTS the Dudney defen
danta’ motion for sommary jodgment

The motion to dismiss, filed by Alexander
Howden Group U5, Ine snd Alexsnder
Howden [nsurance Servicea, Ine. m DE-
NIED. The rest of the Alexander Howden
defendants’ moton for summary judgment
s DENIED

The Coart REFERS this mattar to the
Magmstrate for further considerntion of the
Howden defendants” motion for summary
judgment agninst the Frost defendants

Grreat F.epul:rlu;':l mothon  for SUmMmary
judgment & GRANTED nsofar a8 Great
Republic was seeking summary judgment

AT i oy

ERAL SUPPLEMENT <%+ ook A

on |otegmity .I:LE Alexander Howden's
claims that Great Republie wsa Hable for
negligence n fuling to have the Dudney
defendants sign an uninsured motorst cov
erage waiver form. OGrest Republic's mo
ton for summary judgment & DENIED
maofar as Great Republic is seeldng sum-
mary jedgment o [ategrity and the Alex
ander Howden defendants” elgm/\that
{arent H-rpu.l:-l:l-l:':. was neglhigestrn falmg w
convey to Frost in Aogust, 1888 the infor
matton that Iotegricy/ Adexander Howden
intended to lower the Dodpeys” limits from
S10, 000, 000 g0 $5, DelH0, 0D,

The Court ADOFTS the Magstrate's rec-
ommendation that Great Republic's motion
for summery judgment should be granted
as to lptegpety and Alezander Howden's
saserpions) of implied rFights of indemnity
fof any, camages to them by reason of
Gréat Republic’'s negligenca

Integrity's moten for sommary jodg-
ment is DENIED

TENNESSEE IMPORTS, INC,
¥

Fier Paule FILIPPI and Priz
[tnlin S.H.L.

Mo, 1-R8-0717.

United States [Mstnict Court,
M.D. Tennessss,
MNashwille Dinsson

Ang. 14, 1990

Tennesses distributor broaght diverse
ty suil against [talian manufacturer for
alleged bresch of contract and related con
tract-based torts and agsinat Italian eitizen,
who was manager of corporsion, for tore-
tious tnterference with contract. Defen
dants moved to dismiss action for Improper
veniue, of in alternative, for lack of subjest
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matter jurisdicton. The Dhatmet Court
John T. Mizon, J.. heid that (1) distnbu-
tor's cluima aguinst manafscturer fell un-
der arbitracion provisson of forum selecoon
cisuse 1o party’s contract (2} dasmissal of
distributor's claims against manufacturer
rather than stay, was approprate in refer-
ring partes to arbatraton; (3) distmbutor s
clusms aguinst [talian citizen were not arbi-
trable under agreement; and (4) stay of
those claims was approprmts pending out-
come of arbitration procesdings

Ordersd sceordingiy

1. Arbitratdon =78

Vabdity, interpretation and enforce-
ment of forum selection clause contained n
arbitration clause in commercial contract
invalving internaional commerce was gov-
erned by Federal Arbitration Act 9 UUS
CA §1etseqg

L Federal Courts =57

Where party challsnges venue or jurs-
diction, distret court may consider matiers
outside pleadings and 18 empowered to re
soive factual disputes

1. Arbitration *=23.8
Treaties #=4§

Under Chapter [1 of Fedéral Arbicrs-
tion Act implementing United Wations Cap-
vention on the Recognibieh &nd Enforee
mant of Forewgn Athitral Awards. when
claim falls within\stofe of arbitration
chause enforceabls under Convention. court
bas no chowe hut 30 enforce it by referring
partses fearhitraton. & US.CoA. §§ 201-
58 Lonvehtion on the FRecognition and
Enfareemient of Foreign Arbital Awards,
Arf\['et seqg., 9 USCA § 201 nowe

PoArbitration =310

Federal distmiet court would treat mo-
tion to dEmiss, which was based opon fo-
rum selection clause in contract, as request
to refer parties o arbitration pursuant to
arhitranon provisions of that clause, even
though partes did not specxfically reguest
referenee L arbitragon. 8 USCA.
§§ H01-208

5. Arbitration =219
Tresties &8

Although referral to wrhitration »
mandatory in cases falling under Conven-
top on the Hecognition and Enforcement
of Foreign Arbitral Awards and Federal
Arpatration Act language of Convention
and Act do not clearly mandate referral o
arbitration exclusively in form of either
dismisas] or stay of arbitrable maues; Con-
veobon and Act may sccommodais either
method of referral & USCA. §§ 20]1-308;
Lonvention on the Hecognition and Ewne
foreement of Foreign AchitraloAwards,
Art. | et seg., 9 USCA. § Jipate.

6. Arbitretion #=23.9
Treaties &8

[n absence of compelling ressons for
postponement of iEmissal of sction
through stay, dfmifsa) for lack of subject
matter jurisdicon\w’ appropriate means of
referring parted in international commer-
cial dispgte-to arbitration under Federal
ArbiifaBemhAct and Conventon on the Hee
ogaition gnd Enforcement of Foreign Arbi
tral Awards, 9 USCA. §§ 201-208; Con-
veption on the Recognition snd Enforce
rrent of Foreign Arbitral Awards, Art [ &t
seg., 9 US.CA § 201 pote

7. Arbitration #=21.9
Treaties =5

Stay as opposed to dmisssl for lnck
of subject matter jurisdietion may be ap-
propriate m referring partes to arbitration
pursusnt to Chapter [1 of Federal Arbitrs-
tion Act and Convention on the Recognition
and Enforcement of Foreign Arhitral
Awards when preliminary injunctive redef
1§ RECESRATY Lo ensure that arbitraton pro-
cess remains meaningful one, 0 &8 o pre
serve court's sothonty to order such relel
without unduly mterfering in arbitration of
underiying clams, or when cinims arguahly
fall wathin broad arbitration clause but uls-
mate determination of sweh ssues by arbi-
tral body 18 far from certamn, in which casa
=tay may be justified at least untdl arbitra-
bilicy has been determined by designated
arbitral body. 9 USCA. §§ 201-208;
Convention on the Recogmition and Eo-
foreement of Foreign Arbitral Awards,
Art. | et seq., 9 US.CA. § 201 note,
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A Arbiirathon =75

Breach of sontrast and other potesntis]
sontraci-based tort claims agmmst [taban
manufacturer by Tennesses distributor fell
within broad language of arbitraton prove
zion of forom selection clause in their com-
merciel contract, which provided that any
dispute arsing between conraciual parties
ar in copnection with relatons stipulated
by contraci were subject w arbitration in
Vepoe, sinoe a.'||l_-.g'.l.'.:|r.|r|n touched matters
covered by party's contract Comvention
on the Recogmition and Enforcement of
F'ﬂrl.-lgT. Arbitral Avwards Are I1, subd 3, 9
USCA. § 201 note.

9. Arbitration &=Z21.10

Diatribotor failed to demomgtrate that
it would be insonvensensed or prejudiced by
arbitration in forum as provided for @ fo
rum salsction clause n commersial sontract
50 B LW overcome Strong presumpt:on o
favor of arbitracon mandated by Federal
Arbitration Act and Convention on the Bec-
ognition and Enforcement of Foreign-vebe
trnl Awnrds, 9 US.CA. § 1 ot seg,; Con-
veation an the Hecogmition and Enfires
ment of Foreign Arbitral Awards, Art. [1,
subd 3 & US.CA. § 31 “note

10. Arbitration 7.4

In |:|:-.Lr:rm:.n|:ny; 'w|'ﬂ!!..|'.|tr feaud ar over-
whelming  scondmic / power — provides
g'mundp- to guorebroad arbitration elanse,
eourt's img@ey\is limited to whether arba-
tration slsase tself, as opposed to entire
contréct/ was obtained through such
means. N\ U.S.C.A § 1 &t seq

11. “Arbitration =75

Claim that Italian manufacturer en-
tered into exclusive dealership contract
with Tennesses distributor mtending to
breach contract did not preclude arbitration
under broad arbitration clagse contained i
parties coniract. since such actions called
ints gqueston formulation of obligations
Arsming under entre contruct not simply
arbitration agreement, and thus claims fell
within broad scope of parties’ arbiiraton
agreement 9 USCA § 1 et seq. Corr
veption o the Hecogmiton and Enforee
ment of Foreign Arbitral Awards, Art. | et
seq., 3 US.CA. § 301 note

748 FEDERAL SUPPLEMENT

12. Arbitration +=6

Tennesses dintribator of [talian mans.
fucturer's products could not svoid arbitra-
ton elauss in sontrast on theory that masg
facturer had gsed superior economic power
to obtain distibutor's consent to arbitra
tion clause without negotiation and that
clause was sccordingly adhesive and uncon-
scoonable; even assuming that inelusson of
clause was ponmegooable, dizmmibuiop’ had
been free to walk away anbd distrihutor
made no allegatons that weold support
claam that & was onfamly surprnsed by
presence of clasee in senteact B USCA
§ 1 et seq.; Convention on the Hecognition
and Enforeemient \of Foreign Arhitral
Awards, Art\[“et/Beq. 9 USCA. § 201
note; ULEUE B 2-302 2-302 comment.

11, Arbitration &7.8

Pabbe poliey did oot dictate sgninst
enfarcfment of arbitration clagis in com-
mercial contract beiween Tennesses dis-
tmbutor and [talan manuafacturer, which
provided for arbitraton in Yenwe, notwith-
standing fact that distrbutor wouold be
forced o seek redress in distant, foreigm
forum, gven strong federal policy favoring
arhitration and case law interpreting Fed-
eral Arbitration Act and Convention on the
Reeognition and Enforeement of Foreipn
Arbitral Awards, 9 UUS.CA § 1 et seg.;
Canvention on the Recognition and Er-
forcement of Pormign Aroiteml Awsrds,
Art. I et seq, 9 USCA § 201 note:
UGG, 5§ 2=302, 2302 comment

14. Arbitration ==7.5

Izsne of whether Tennesses distributor
was entithed to permanent injunctive relief
following alleged breach of s contract
with ltalian manufacturer was issue for
artitration under broad arbitration claoss
contained in parttes’ commercial contraet
9 UECA. § 1 et seq,; Convention on the
Recopniton and Erforcement of Foreign
Arbitral Awards, Art. | et seq., 9@ USC A,
§ M mote; U.C.C. 8§ 2-302, 2-302 com

ment.
15 Imjunction &= ]318.36
Even assuming that grant of prebime

nary imjunctive relef 8 available under
Federal Arbrraton Act Tennessss distrib-
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wtor of [telmn manufscturer's producta
was not enttled to preliminary injunctive
relief requiring manufscturer to honor ak
leged contract danng pendency of arbitre
tion proceedings on breach of contract and
related
from developing new contractunl relation
ships would have béen improper, since both
parties agresd that there was no longer
any exclusive relationship for ecourt to pro-
tect; forcing manufacturer to honor any
unfilled arders from distributor would also
have besn |mMproper, whers distribiator
failed w mdeguately support its allegation
that it would otherwise sufler rreparabie
harm. & US.CA. § 1 et seq.; Convention
on Lthe I:'Lr-rug'nmnn and Enforcement of
Foreign Arbitral Awards, Art | et seq., 3
UECA § 201 nota; U.L.C. §§ 2-302 2-

AU comment

CHRIImN, ERMHKEOLLE I'I'_I.I'I.I:!:|.J:|‘.1.I.F'E.r

18, Arbitration &=I148

Tennesses distmbutor's mchion aguinst
[talmn manufacturer {or hreack of contract
and other eontract-based toris was subject
to dismmsaal, mther than stay, gpon rufEr
ral of partses to arbitradom pursuant to
termas of therr commercal controct, ahers
casé wald nol appropriate one for prebmd
oary mjuncove rebef and there was\gAo
other reason o stay distribotor'd action
pending arbitratbion. 9 ULS.CA. § DNelseg.;
Convention on the Hecognigitn\and En-
forcement of Formign Afhiml Awards
Art. | et seqg, % UESA § 201 note:
LLCL, §§ 2=-302, 2-M72 fomment

17. Arbitration &35

Claim that offieer of [talian manuiae
turer inducéthand procured munufecturer's
breach af“exclusive distmbution contract
with Teaoesaee distributor in volation of
Tednesses law was not subpect o artubra
fom woder arbitracon clause of commercial
wohtraet: botween manufacturer and distnb-
stnoe officer, as indindosl, was not
party to that coptract and oodld Bot be
bouwnd by it T.C.A. § 47-50-109

utor,

18. Arbitration =234

Mere presence in suit of nonarbitrating
parties or nonarbitrable claims will mot de-
feat enforeement of arbitrason clamse un-
der Federal Arbicracon Ast and Convention

on the Recognition and Enforcement of
Foreign Arbitral Awards regarding those
claims which are arbitrable. & US.CA.
§ 1 ot aeqg.; Conventon on the Hecogmition
and Enforcement of anhg:l Arbitral
Awards, Art [ ot seq. 3 US.CA § 20
PPl

19. Arbitration +=231.9

Stay of Tennesses distributor's claims
agninst officer of [talinn manufsctorse was
appropriate peading compleson of arbités-
tion of distmbutor's claims aguinst manue
facturer itzelf, where tortious mterference
clsims against officer were closaly related
to and in part dependent Gpon) claima
against manufacturer and in\ordef to pre-
vent double recovery, any damiges award.
ed under Tennesses |Sw aguinst officer
would have to besreduced by amount of
monetary damades’ fof contract bresch
awarded distobutordgainst manafacturer
8 U2CA Bl eeeq.; Convention on the
Recogniting™and Enforcement of Foreign
Arbitfal Awnrds, Art | et seq., 3 US.CA
§ A1 uots

B, Jum Jenmings, Branstetter, Eilgore,
Stranch & Jennings, Nashville, Tenn., for
plaineff,

Samuel D Lipskie, Charlotte U, Fleming,
Boult Commings Conners & Berry, Nash-
ville, Tenn.. for defendants

MEMORANDUM

JOHN T. NIXON, District Judge.

Pending before the Court =5 the defen-
dants’ motion to dismmiss the sbove-styled
action for tmproper venuwe or, in the alter-
native, for lsck of subject matter jumsdic
tion. Also pending before the Court is the
plamuffs modon for leave tw amend its
omplaint, addng Prix U.5.A. Corporation
a8 & defendant

1 The Defencdonty’ Mobhion To [hrmiss

FACTS

Plaintiff, Tennesses [mports, Inc. (“Ten-
nessee [mports”), brought this acton for
breach of contrmet and torbous interfer-
ence with contract pursuant W diversity
jursdsction, 28 UBC. § 1332 Tennessee
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Imports s 8 Tennessss corporation with ita
priocipal plece of bosiness m Davidsop
Coanty, Tennessee. Defendant Prix ltalia,
SRL ("Prix") &= an [talian corporation
with its principal plase of business in Ven-
ice, Italy. Defepdant Pier Paulo Filippi
{“Mr. Filippi") s Prix’s Export Manager
and a citmen of Venice, Italy,

In 1935, Tennessee Imports and Prix en-
tered into & one-year contract whereby Prix
granted Tennessee [mports the exclusive
sales rights in the United States, Canada,
and Mexico for certain sequential pricimg
and lsbellmg machines manufactured by
Prix in Italy. In addition to terms for the
priginal one-year period, the contract pro-
vided terms for & two-year extension peried
to become effective unless the parties made
“pxplicit declarations of dissstusfactions.”
The contrset also provided that at the end
of the two-year extension the contract
would "be sutomatically renewed year by
year, if it i5 pot cancelled by one of the
parties giving & thres months’ nptee "
Tennessse |mports states that Prix gave
the required termination notice fn Aoguat
21, 1989 and alleges that the oonissct re
mained in effect untl Augost l5>]135H

[n its complaint, Terfnestes Imports al-
leges that in May of 1588 \Mr. Filipm trav-
gled to New York, Mew York and Miami,
Florida to mestwith certain “individuats to
diseuss import\and’ distribution rights to
several gaschipe® and products of Prmx, in-
cluding” the sequendal machines that are
the subject of [Prix's] agreements with
Tenpessee Imports.” Tennessee Imports
further alleges that at these meetings, Mr.
Fllippi “made false, misleading, and nten
tionally meorrect statements by adwising
individusls at the meeting that Prix had no
relbonship with Tennessee [mparts
[and] that Prix would not in the future sell
any of ia products o Tennessee Imports.”
Tennessee [mports alleges that Mre, Filippi
aasured these individuals “that they may
pu:cha.y: import, and resell the rlt'i{ut'l'l'.l&'
machines™ that are the subject of Prix's
exclusive contract with Tennesses Imports

Tennessee Imports ackmowledges that
Mr. Filippi's statements and actions may or
may not have been made “with the express

knowledge amd authorization of Prix” and,
if made without such knowledge and autho-
rization, may or'may not have been “thers
after adopred as the statemenis and action
of Prix.” Meverthebesa, Tennessee Imports
allegea that these representations and ath-
er actons of Mr. Filippi resulted in the
destruction of "the waluable dealer net-
work, advertaing, and other axelugive
trade developed by Tennegags Imports."
Tennesses [mports slso alieges that Mre
i"i'lrp-'pn'!. statements and petiony S were neg-
ligent and greasly neghgent $hd have inter-
fered with the agrefiment between Tennas-
seg [mports and/Prix [thereby] directly and
permanently «causing Tennessee [Imports
damages A theamount of 000, Dils.
Tennesséde [mpors maintains that these
statemerts-and sctons “indaced and pro-
cufed/a “bresch of the contract between
Peixwadl Tennesses [mporta”™ in violation of
Tean. Code Ann. § 47-50-108. Finally,
Tennesses [mports alleges that Mr. Filippd
has informed Tennesses Imports that Prix
will not honor recent arders for sequentsal
machines and parts. Tennessse [mports
mamtains that should this oceur, Tennes-
e :m;:rnrb will suffer boss of bdzineas and
trade amd irFeparable harm and damage
Tennesses [mports seeks temporary and
permanent mjunctive relled and, pursuant
to Tenn.Code Amn § 47-50-109, treble
damages totalmg HE00,000

In response to the plalntiffs complaint
the defendants moved to dismiss for lack of
proper voouwe or, altermatively, for lack of
subject matter jurisdiedon, In support of
their motion, the defendants point to Arte
cle 8 of the contract between Frix and
Tennesses Imports which provides:

Should any dispute arise between the

comtractual partes or in eonmection with

the relstions stipulated by ths contrmct
and no settlement can be achisved, then
both partes agree to the competence of

[the] Arbitration Court af [the] Chamber

of Cammeree in Venice (ltaly)

The defendanis cinim that thes forum aelec
tion clause renders venoe m this Court
mproper and this that this action should
he disminsed.

i
IT
lo
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Tennesses [mporis (Hed a memorandum
in opposition to Defendants’ Moton o [is
miss (“Plaintiff's Memo™) making the fol
lowing Argurmenis;

1} That Artscle 8 of the contract @ not &
forum selbection clause becnizse the Ar
bitration Court of the Chamber of
Commerce i Venlee i85 not a “judieial
institnton”™ listed i the Harirndale-
Hubble ltaly Loaw [Hpes! and there
fore = a "nonjudicml and possibly
non-existent foram™;

2} That enforcement of Arbcle 5 woald
rezuit in substantial meonvenience Lo
Tenneasee |mports and would deny
Tennesses [mports effective relel;

3} That, because the saquental machines
manufactored by Prx are o umgoe
product and unavaidable from other
free-workl sources, the bargamnmg po-
sition of the two parties was unequal.
Thus, Tennessee [mports angues, Prix
uwsed it3 economi power to obtain
Tennesses [mports’ agresment to Ar
tele 8 without negotistion and, aa
such, Article B 8 adhessve and uncop-
s¢ionabbe;

4) That Mr. Filippi's condoet in indweing
and proecurmg Prox's breach of Sapd
tract was torcous and, therefore, that
its claim agamst Mr I."'l-lilpl. & poL
within the scope of the forum selec
tion clause found In Astidle 8 of the
contrac: and

51 That the pubbe pélisf of the State of
Tennesses and the SEte's nierest in
protecting 1ts WHIEAS and m providing
them with &n eguitable forum warrant
the Cgurt'SNretention of this actson

Darrell gJohnstn, CED of Tennesses [m-
portahatiests that, after inquary by lennpes
seg [Mpirs regarding the “svailability of
fPrix's) machines for import and distribuy-
tian State of Tennesses~ Prix
dre'w up the contract 81 Ssue and farword-
#d it to Tennesses [mports; that “there
wis no bargaining atl all concermmmg the
forum selection clause; thal the sequen-
tial machines manufactured by Prox were

upnavallable from any other source 10 the
free world: and that upon receiving the
contract from Prix, Mr. Johnson execotsd

i Mr. Johnson also attests that “all of the
evidence and withesses except [Mre.] Filippi
are found m the United States.”

The defendants have responded to the

plaintiff's arguments as follows

1] That the Arbitration Court referred to
in Artcle 8 & the Arbitration Court of
the loternational Chamber of Com-
merce (the “ICC Arbitration Court'™),
i 'ﬁ.'z“-rl:i:np_ﬂ:l:r.-l'd and competent srbi-
tral body which may conduct procesds
ings at the Venice location specificd m
the contract The defendanis main-
tain that the [CC Arbitratson Ofbress
‘specifically taillored o hindl® Sier-
natonal il.'l]:-ur.:'s" such\ aN that be-
tween Prix and Tesnessse [mports
and will afford Tenhessoe |mports an
effective forum W which to seek re-
hsf

Z) That Tennesges\Jinports has failed o
show tSat aspitration o |[taly would
caus#Tennesses [mporta sufficient in-
cofvMREcE  Eo jastify o refusal by
ghis Caurt to enforee Article 8 af the
ORIt

I That the contrnet between Prx and
Tennesses [mports was the result of
“arms length negotintions by expen-
enced and sophisticated business ent-
bes:

4) That Tennesses [mports’ clum of tor-

tious  interference falls within the

scope of Artiele B and thos should be

rednlvad through arorrabion; and

5) That, becauses of the expansion of

American trade amd commerce in

world markets, publee policy now supe

ports upholding forum selecton claus-

g3 such as Articls 8 of the contract

In support, Frix has sobmitted the affidavit
i Detorah Ioix-Ross, the Manager of Le
gal Affairs for the United States Coonel
for International Business (the United
States Affilinte of the ICC) attesting to the
expertise of the [OC Arhitration Cowrt in
settlng imternational commercial disputes
and to the availability of [CC arhtraton n
¥Yenice, The defendants have also sube
mitted the swormn declaration of Mr. Filipg
stating that although Tennesses Imports
idid mot bargain about Article 8, nesther duwd
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it ruise any objertiona to it Dolomon in the
contract. Mr. Filippi maintams that “Ten-
nessee [mports orally agreed to Secton S

advising [him) that the forum selection
clause was fine," Mr, Filippl also main-
tains that Tennesses Imports “consistently
falled 1o comply with the terms™ of the
partes’ contract and as a resglt Pox o one
formed Mr. Johnson in July of 1589 “that
Tennessee [mports would oo longer be
[Prix's| dstrbutor Me. Filippi fue
ther maintains that on August 22, 1989,
Prix advised Tennesses Imports that, &a &
reault of Tennesses [mports’ breaches of
the parties’ agreement. Prx had tesmminat

#d the contract

Mr. Johnson attests by affidavit that
“Pler Paulo Fillppl was never present dur-
ing any econtract negotinbons, and that
"'.a::|'. pontract negotatons were handled
by [Filippi's] father. Lamberto Filipp.t
Mr. Johnsen mamtatns that “Artkele €
was never discussed during those aegoba-
tiona” Mr. Johnson also denig® mgh, fnil
gre on the part of Tennesses\Imppris to
comply with the terms of the eontract

DISCUSSIgN
A Imeraduction

(1] [n makimg-their arguments to the
Court regarding the validity and enforee
nhility uwistrticle 8 of the contrnet, both the
plattfland the defendants have relied, ta
shpé axtent, upon Tenmnesses w, MNever
thelhén, bhecause the forum selection clanses
nt =maue is also an arbitration clause found
I the contmact myvadving internabonal com-
merce, i3 validity, interpretation, and en-
foreement are governed by the Federal Ar
bitration Act (the “Arbitration Act” ar the
“Aet™, 9 USC. § 1 Although mes-
ther porty has speciiically nddressed Lhis
startate, o the extent that the facts allegad
and the argaments made 6 the pleadmngs,
affidavits, and memorands have bearing on
the appbeation of the Act to ths acton, the
Court has considersd them I making its
decision.

el seq.

[2] The defendants have moved to dis-
mizs for lack of propeér venoe or, mn the

SUPFLEMENT

altermative, for lack of subject matier jurs-
diction. Thua, although the Court has con-
aifered matiers outside the pleadings (L&
the affidavits and memoranda sabmitted by
partiez), 1t need not treat the defendanis'
motion a8 3 motsn for summary judgment
a8 18 the case whnen the Coort considers
outaide matters in resolving A" potion o

dismiss under Federal Rule 13b¥8). See
0. fgogery & Stratfon(iagys, Mme, THR
F.2d 913, 915 (6th 236 When, as

here, o party challenges yenue or jurisdic-
tion, the court may consider outmide mat-
ters and “is empdwersd to resolve foctual
disputes.” ( fd Y fee alto Moir & Grealer
Clevelgead Raonal Trorsd Authorify,
BG5S P_Ad 268, 263 (Gch Cir.1990)
sumpgion® of truthfulness attaches 1o the
pantifTs  allegations Wortensen 1
Fipal Federnl Savings and Loan Adsa'n,
B0 F.ld 8B4, B91 (3d Cie1977). See gener-
aily, 5 C. Wright & A Miller, Federal Prac-
tsee & Procedure, Civil 1364 [ 1990)

‘Wo pre

2d §

H The Federal Artatration Act

Congress enacted the Arbitration Act m
1924 “to ensure judicial enforcement of
privately made agresments o arortrate.
Dean Wiltér .'T:'r;,l'rrr.l.!d_'l. fie & Eyr:. 170
F5. e 108 8
L.Ed2d 158 (18860 The legislative histoey

of the Act indicates that Congress intended
the Act "to place an arbitration agreement

" s B R TN
2183, Cr 1238, 12

iy LCAL,

i
2 |

upon the same foolng as other contracts
where it belongs,” and o overrule the judd-

longsmnding refosal tw eaforce
agresments to arbitrate at 220, 105
S5.Ct at 1242 (guodng H.R.Hep. Mo, 96
flth Cong., 2d Sean. . 1 (1924} Section 2
the Act's “centerpeece provision,  MWitsube-
shi Motors Corp v Soler Chrysler=Plym-
LR, : 105 3.0t
ki4h, Giad, 5T |

cInry 8

me, 473 US. 614, 625
L A g44 (185ES), provedes
A wmtien provision m any martime con
tract or a contract evidencing & Dansac-
ik T ] |r|1.'l.li.'.'||‘||.'_ cOmmerce o 3eTLE By Pyl
mahon & controversy therenfter ANAInE
aut af such contract of transacton, or
the refusal to perform the whole or Loy

nart thersof shall be valid rre
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ceable, and enforceable save opon such
grounds as exist at law or in equity for
the revocation of any contract

9 USL § 2 (emphass added)

The Act sets up “a presumption in favor of
arbitration,” Marchetio v Dellalbl (Femat-
fer Lorp, T11 FSepp. 538, 238 (WD
198} (crtng Mibrubats Molors, 473 LS. at
5, 105 S0t at 3353 Mosey H Conme
Memorial Hospiiel v Mercury Congtruc
tiom Cprp., 480 U5, 1, 2425 108 S.Cy. 92T,
94142 T4 L Ed 24 TES (19824, and requires
that courts “rigoroasly enforee agreements
to arbitrate.” Byred 470 US, at 221, 105
S.CL ar 1242,

[n the field of international commeres,
this presumption m favor of arbioaton
was strengthensd by the 1970 addition of
Chapter Two, 8 US.C §§ 201-208, to the
Aet. Chagter Two implemented the United
Natons Convention on the Recognition and
Enforcement of Foreign Arbitral Awnards
(the “Convention™], [1970] 3 UST. 25T
T.LAS. MNo. 8997, reprinted at § US.CA
§ 201 note (1990 Supp) Both the United
States | mnd [L:l.'j' ! are parties to the Log
wention

Section 202 of the Arbitration #Aeg wro-
vides in part that:

lajn arbitrabion agreemERbe, arsing
out of a legal relationship) whether con-
tractual or not. whieh % tenidered as
commarcial, meluding s transaction, con-
tract, or agresmdgt destribed n section 2

L. The Lmed Stsdds ratifies] ibe Conventicn o
Sepiembey W, 1970 with cemain reservations as
albowed by “amiucie 1Y) of the Convemiion.
These teSeswabions. include the following:

:'5] The Umited Stames of dmerica will apply
ke Coimvemison, on the basis of recipeociy, 1o
thewspcognition and enforcement of oniy those
ywards made in the ermilory of apother Can-
Lractimg oiae

[2] The United Stades will apply the Conven
von anly w differesces arviang owl of legal
relaticnshigs, whethesr contracrus| or moL
which are conwdersd 2= commercial undes
the national law of itbe United Slates.

L aly ratthed the Convenbon on Jameary 31
I8 withoisl ressrvalsni
3. Article [001)] of the Convenison provides:

Each Contracting Ssate shall recognize an
agreemenl in writing under which the parties

[of Chapter (ne] of thes title, falls undser
the Converoon.
9 US.C. § 202
If. however, the agresment is "entirely be-
tween citizens of the United Seates.” it
does not fall under the Convention wnless
the relationship between the parties to the
agreement “has some reasonable rela
ton with one or more forelgn states.” [d

[3] The language of the Conventipmd
confemplates o very lmited ingquiry by the
courts in determining the enforceabglity of
artiirabon claoses found m ndernabonal
commersinl agreements.  Sedfdw \Petrol-
eod Memicanos Memean Nattenal Oif Co,
TET F.2d 1140, 1144 (5th(Cir985k aecord
Leder v. Coramiche Rogna, 684 F.2d 154,
LBG (1st Cir 1982, dn-making this determi-
nation, the Cowt musi {irst address four
JuESLIomns:

1] Is there~ah agreement m writing to
argetzale the subject of the dispute?
Conventon, Articles [141), L2

2i\Does the agreement provide for arbi-
fration in the territory of a signatory
country’ Loovendon, Articles [[1),
gy % US.C. § 206 Declarstion of
the United States upon accession, re-
printed [at & ULS.C A, § 201, Note 43
{1980 Supp.) |

3 Does the agreement arise out of a
legal relationship, whether sontractual
or not which = conzsidered 28 commer-
anl? Conwention, Article 3k 9
USC § 202

underake 6 wilmml o arbitratson all or any
differenem which have ansen or which may
arise between them in respect of 8 defined
egal reisponship, whethesr comraonual or oo,
concerning a4 subgssl maner capable of arkd
traian.
Aricks TI(2) delimes "an agrecmeni o wribing™
ui inclisding “an arbitral clause in ® com
FE " Aficle [I{Y) of the Conmvention pro-
visrn
The Court of a Contracting State, when seized
of an action in & matter in respect of which
the pamies have mads an agreemmenl withan
the meaning of thin anicle, vhall, at the re
queet al one of the parties. refer the pamies 1o
arhitratson, unbess it finds thar the add agree
meml i rull and voud, inoperative or (1ate 10
bile ol being performed.
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{1 Is u parcy o the contract not an
Amenican citizen, or does the commer-
&l relationship have some reasonahle
relston with one {oreign
states? & U.S.C & 202

Ledee, 684 F.2d ar 136-37

or mofre

The first of these four quesDOons address-
&8 both the form and scope of the arbitra
Hon agreement. First the agreement
must be “an agreement in wrting,” & e
quirernent satinfied by the inclusion i tha
agresement It 4 WTLLEn contract
ton, Artiele [1{2) Second, the agreement
must be “an agreement a arbirate the
:ub:-eq: of the dmpote.” Here, the court
muat first determine whether the clause =
broed or narrow. Sedco, TET F.2d at 1145
Prudential Lines, 'me v Ezron Corp,
T4 F.2d 59, 64 i2d Cir 1985,  [If the clause
= broad, and srguably encompasses the
partes Capules, LhE S0urt shauld pErmut
the arbitrator to decide whether the disgiieg
falls within the clauss In eontEast NI
ithe clanse 15 ‘narrow,” arbitratpesghouid
not be compelled unless the court deter-
mines that the dispute falls wtHin the
clanse.” Prudentiol Linds, S04 F.2d at 64
And, “gquestions of arbirability muost be
addressed with a héalthyvregard for the
federal poliey _fawbeing arbitration
[Any doubts concerming the scope of arbs
trable issues shodld’be resolved in favor of
arbitration, Woses H Cone Memorod
HospitaUCNB0 1.5, at 24-25, 103 5.CL at
94 1/ arrayd Mibnebushs Motors, 473 U5 at
68, /10b 5.Ct. at 3353-54. The three re-
mEnMy questons address the citzensip
af the contracting parties and the nature of
their relationship.

LaRven-

1f the coart answers these four questions
affirmatively, & must enforee the artitral
agreement “unless it finds the agreement
null and waid,’ maperabive ar :|:tu|.-u|:-|-.-' ¥l
being performed LConventson Article

4 Albough in ke insant case the defendanls
hawe mol expresaly requealed the Coust 1o refer
1his Bcion 10 arbiirabon, they have poinbed 1o
Article B af the costract as a forsm saelection
clmsse LN fuEppon of chear motion o dismiss |n
Scherk, the Supreme Coufl poted 1R
agreemend io arbitraie before a specified b
nal i, in effect, a specialized forum-selecison
Cluuse that posits nod only the situs of sudp but
slsn ihe proceduse o b zsed in resolvimg 1the

lalm
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FRammg *

120" Ledee, 684 F.2d at 157, Any inter
pretation of the “null and woid" clagse

must recognize the presompton 10 favor of
arbitration and “must also foster the adop-
tion of standards which can be uniformly
appled on an mternabonal scale.” [T ALR
Associnfes, fn. v Podar Bros., 636 F.2d Th,
7T dth Ce.1881) (Alm expansive nter-
pretation of the ['null and %oid]) clause
woubd be antithetieal o afe) gouls of the
Convention.” Ledee B84 R€d at 187, and
the eourt should not &llows parcchial nter-
ents to interfere eeith“ie” enforcement of
arbitration classes \ Jee Mitsubishi Mo-
tors, 478 U Seug Bl0-11
8; Seherk v Alberto—Culver Co, 417 UE

105 8.CL at 4355-

a06, JPA-300T04 S.Cr 2440 2454 41
LEAZd N0 (1974). Inswend. the court
gl Jomit appleention of the “muill oand

clanse 1o cases i which the arbitra
fon agreement 1tself =
ternationally recognized defense such as
furess, mustake. feaud or
when [the agreement]| contravepes {unda-
mental policies of the forum state
Rhone Mediterranee Compagniz Fron
eae df Asmicuraniont ¢ Biassicurazon: 1
Lewrg, T12 F.24 50, 5% (3d Cir 1883) (cita
tions omitted); see also Ledee 684 F.2d ot
184: MFogor Sros. I8 F.2d at 7T

[4, %]
Leria,
apreement 18 enforceable under the Con

ot

‘subject to &n in

WRIVEer. oOr

If, after considering the above en
the court finds thai an arhitration

vENDONn, the cOUrt Muost “al the request af
ont of the parties. refer the partes to
arbitraton.” Convention, Artiele [1030.°
s the Third Circuit has observed, "t here
i2 nothing diseretionary about [Alrticle
13} of the Convention.” MeCreary Tire
& Rubber Co, v CEAT S5BA, 501 F2d
1082, 1087 (3d Cr1974). When a
fulls within the scope of an arbitraton
Cilklase rn:‘l)r‘:Hl!llt‘ Lanveation
the sourt has no choice but to enforee it by

CERIIm:

under Lhe

lspaibe.™ 417 TS, 2t 519, 04 S.Ci af 2457, Im
light al the defendaniy’ reference i Article B
the Court sees no ressan why if should Aol alss
1BEiF Fequcs
parsel 1o sreieration. O feefrate Cleabams o
bstgblizacion del Azucar v The 5/5 Rodestar
14} F.Supp. 599, 600 (S.DUN.Y.19%4) (raising ar
bitraton clause as a defenss on answer i reas
ed as & ApRISCHIIGa [oF o sy pefding arbars
om pursesnt w9 USC § 5

1y =] G ai & I et 156
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Clis as T84S F.Baipp. (304 (LD Teno (780

referming the paroes to arbigation. The
proper method of referral. however, has
been the cause of some conbroversy among
theé sourts
Section 208 of Chapter 1l of the Arbitra
tion Act provides that the Court “may di-
rect arbitration be held in sccordance with
L | parties ] agreement at any p;,.a.{-e thiepe
mn provided for, whether within or withouat
the United Stawss ” 5 USC § 208 Much
fike Section 4 of Chapter |, this provisson
empowers Lhe court t0 compel arbitration,
although it s broader in 15 reach because
it aliows a court acting under the Conven-
ton to compel srbitraton outside ts jurks.
cictson as well as within it Unlike Seetion
3 of Chapter Dpe, however, neither the
Convention por Chapter Two of the Arhi
traticn Act provides for a stay of an action
pending arbitrstion. This omdssion |as
raged some question as to whether the
ecourt, when scung under the Copvention
ma¥ retain junsdiction over an action opRce
the court finds it falls within an enforce
ahle arhitration clause Apparently, thare
= & splt among the [ew courts that have
specifically addressed this question
In hobding improper a pre-jodgment fop
#ign atachment m an acton falling under
the LConvention, the MeCreary court-made
the following comment
Unlike § 3 of the [Arbitanoa] Act, Ars-
che [103) af the Convention, the conrt of &
contracting state shall Jreferghe parties
o arbitration” rathepthan “stay the trial
of the action.” TheCopventon forbids
the courts of specmiractng state from
entertaining & S0 which wiolites an
sgresment (o wrtitrate
51 F 24 o038
Some. cadrs have sesed upon this [an
gusge Es\support for the propossson that
the "!"L!:i.l'.:.' of the referral procedare, and
thingbsence of any provision [in the Con-
venten] for the retemtion of jorsdseton
after refermal by the court, indscates thas
dismissal of the complaimt for lack of sub-
ject matter junsdiction is the appropridte
remedy under the Convention.” Siderrus,
3. The McCreary court. io facl reverssd the dis

IFEl S5 denall of & A8y pending arbsiration,
hl@isg " was &0 efTor oo deny the moison to

ine. . Lompanie de Acero del Pocjffon,
463 FBupp. 2 EDMNY.19TEk cocord
WeDonnell Douglas Corp. v. Kinpdom of
Demmark, 607 F Supp. 10068 (D.C. Mo, 1985);
Ledee v. Ceramiche REagno, 523 F.Supp.
243, 24546 (D PR 198Y), affd 684 F.2d
1B4 (st Cir.1982). See alss JJ Ryan &£
Soma, I'ne v Rhome Pouleme Teztile, 54,
Be3 F.Id 315, 317, 322 (dch Cir 198E) {af-
firming dismissal of arbitrable msues for
lack of subject matier jurmdiction; Mar
chetto v Lefald Genetics Corp, T
F.lupp. 236, M1 (MN.DJIL1989) (cting Le>
dee, MeCreary, and MeDonnell Dowgloy as
authorty for dismissal without prejudice)
This rule, however, should o&t nterfers
with the court’'s authority td stay Felated or
eoliateral ltigation mvalving, non-arbitrat-
ing partiss of Aof-achitrable disputes
Such & stay would/be within the diserstion
af the eourt in cofttolling its docket See
Mosex H Come Memorial Hosputal 460
US at 19-2Nand' n. 23, 108 5.Ct at 539
and n. 23, “Ger penerally Landy v North
Amertcan Yoo, 99 US. 248, I54-55 57
5.007 1B87165-66, 81 LLEd 153 (1936}

Diher courts, however, dmp;'n't that re-
férral w0 arbitration mandstes &n outright
dismissal of arbitrable msues. [0 Bhome
Mediterranes, T1Z F2d 50, the Third Cir
cuit affirmed the district court’s holding
that a stay pending awrhitration was the
proper method of referral under the Con-
vention. The district court disagreed with
the defendants” reading of MeCreary
which paralleled that tin Sidertus.  The dis-
triet court observed that, although the
MeCreary court did “refer the parces to
arbicradon,” that court “did mot order the
district court to dismiss the seton.” ' The
Court went on th say

Cur interpretaton of MeCreary is that if

i controversy must be referred to arbi-

tration under the Convention, mo other

judicml mction should be tiken in the
interm.  Arhitration does ot merely
stay the tmal, it stays all proceadmgs. . ..

Further, any pre-trial judicml action that

wis taken pricr to arbicration, which & o

way in disregard of the [Clonwentan”™ 500 F.2d
a1 03T
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conthct with the terma of the artniraoon

must be removed from & court's docket.
Rhone Mediterranee Compagmia Fron-
cepr @1 Asmewrarnrom ¢ Mlosmcurazon: v
Lauro, 555 F.Sapp. 481, 486 (D.V.L1982L
affd 712 F.2d 50 (1983)
See glzo Gemenen, ime v T Kokiuehs £
Co., Lea, 815 F.2d B0 (2d Cir.158T) (both
arbitrable and nor-arbitrable issues may be
stayed pending arbitration); Becker dudo-
mdie (5.4, fme v Becker Autoradio-
werk rmbl, SB5 F.2d 39 (3d Cir. 1978} (pe-
veraing distriet court’s refusal o sty ac
tion pending arbitration)

Chapter Two of the Arbitration Act argu-
atl-'l:.' "'|:|'|'_|'.-'|dl:"5 some authorty for the latter
posithon. Section 208 provides that “Chap
ter | applies to actions and proceedings
brought under this chapter to the extent
that chapter & not n conflict with this
chapter or the Convention as ratified by the
Umited States,” 9 UE.C. § 208, Thug 5.
the absence of any express prohibidon of
staye, this section may mpledbr-moarpo-
rate s Chapter Twa the § 3 previson for
stays pending arbitration. Somae Fdmmen-
tatorn have also sagpestéd thal/stays are
pot inconsistent with the\Convention. See,
g Quigley, Accedsian by the United
States to the United nations Coovention on
the Recognitien and) Enforcement of Far
eign Arbiteal \Awards, TO Yabe LJ. 1087
[(1961) (proposing that referral to arbitra-
tion underehe Convention is akm to & stay

pepdimg wrbitration)

Apparently, the Soxth Cireoit has not had
Seelmion o role on this aspect of the Arbe
traton Act, and this Court finds some mer-
it in both positions. Althoogh the Court
agrees with the MeCreary court that refer-
ral to arbitraton B8 mandatory under the
Convention snd the Act, the Court doos not
see that the langpoage of the Convention
and the Act clearty mandates referral to
arhitratson exclusively in the form of either
& dismmmsal or & stay of arbitrable Gaies.
Mor doss the Coart find sny lenguage
which suggeats that the Conventbion and
the Act cannot accommodate both methods
of referral. The Restatement (Third) of
the Foreign Relations Law of the United
States (1986) [the “Restatement’”] reaches
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the same conclusion. 3Section 4ET of the
Hestatement provides m part
2y a court in & state party to the Con-
venbon muost, at the reguest of any
party soy or dismiss the action
pending arbitration o an agreement
to arbitrate falling ander the Conven-
ton 8 in effest and covers the contro-
versy om which the actibn 48)based
(Emphasia added).
The Hesmtement alio “YWeognizes the
court’'s authority %ol compél arbitration
when appropriate. Seedestatoment § 487
comment & The Court finds the approach
of the Hestatement both senzible and com-
|'.i.!.ﬂ].r||.— with, the Huu.|=. of the Comvention
and the” AMuiraton Act
(&) Froam the perspective of the parties,
thiEscthal affects of & dismizsal may wall
iy same instances, be indstinguishable
from those of a stay. [n the case of nar
row arbitration clauses, the coort will de
termine if sues fall within the scops of an
arbitration ctause before referrmg them to
arbitration. Sedes, TET F.2d at 1145 Pru-
demtial Limea, TO4 F.2d at 63. Even in the
cane of brond srbetrntson clouses (where
the arbitrability of issues arguably falling
within the scope of the cluose will be left o
the arbitrators, 14) some claims. on their
face, may o clearly fall within the scope of
& clause that thers will be no question &8 w
thetr arbitrability. In either case, i ap
pears that the gramt of & stay serves no
function other than that of postponing the
inevitable dismissal of such acdons until
the completion of arbitration. [n the ab
sence of compelling reasons for such a
postponemant, disminsal for lack of subject
MATLAEF TUFSSQICTIOR ASé&MmE AR SDPFOpERTE
menns of referring parthes to arbitrabon,
Farthermore, upon & fmding by the court
that an msue must be referred to arbitra-
tom, partees ahoald,
whenever possible, be left free to choose
whether or nol to eontinoe pursoit of their
cluims in the arbitral forum. Here. the
avallability of dismissal would prevent un-
pursued claims from lasguishing unpeces-
zanly and indefinftely on the court's dock-
et Finally, should pariies require sobse
quent assatance from the court in enfore-

sPOKING  PUCOVErY
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mg or setung askde arbitral awards which
clenriy contradiet federal publie palicy, the
Arbitration Act and the Convention previde
recognition and suspensmon procedure.
La.C, § 207 Convention Artiebes [II-VT,
The Court., however, meed pot and should
not sutomateally anticipate the need for
future judicial involvement See Wilsuin-
shi Motors, 4T3 U5, at 687, 105 5.0t at
3350 ("There B8 no reason to assume at the
autset of the dispute that international ar
mtration Wil not provide &an adequate
miechinism’ )

[7] Mevwertheless, in eertain cases, &
stay may be o more appropriate soluton,
Should, for instanee, the coort deem prelim-
MAry injanctive relef DECESSAry U0 ensure
that (he arodratson process FEMAINS &
mesmngial one, (see discussion mifro, Part
CiZ¥ a stay would preserve the court's
mathority o order such refief withouot un-
duly mterfermg in the arbitration of the
underiving claims. Also, when claims ar
guably fall within a beoad arbitration
clause but the ultimate determinaton of
such issues & far from certain a stavaof
such claims may be justified, at lenst gncl
ther u.rhl.'LnJ.biH'.:.' kas been detepminéd |:|3.'
the designated arbitral body

['ﬂ-sr:n'lng' bakth avena®-of meferral
alongude the § 206 prosgigns far compe)
ling arbstration shouldsthe need arse, best
gusrantess that the goals of the Aet and
the Convention are fulfilled. [hamissal, in
appropriate cases, Stkmowledges the Act's
goal of enforcing privately negotisted arbs
tratiopeagreements and the Conventon's
congern Lht sgnatory counines overcome
;::n:ﬂ:i'l::n.]. protectionist in.-i:u.'ae:l asid '."|;||;.'
ragopgtize the abdlity of alternative forums
toresolve disputes fairly and effectively
SWIng Retions, n approprate cases, al
lows the coorts o onsure that arbitraton
reming o meaningial process.

Following the gukdelines set out above
the Court now turns to the enforceability
of the Article ¥ arbitration clauss as to the
plaintif s claims against each of the defen-
Eants

. Tennesser [mporty’ Clafma
Againai Priz ftalia

I, Cigrmy aof Low

[8] The econtract betwesn Tennesses
Imports and Prix clearty evidences a com-
mercial relationship between the parties:
the sale and purchase of goods by corpo
rate entities. This transaction & also an
international one. Prix manufactores se
guentiil machines o [taly. Tennessee [ng
ports purchased them for sale in the Usited
States, Canada, and Mexico, Each of the
two parties is meorporated and hasNis prn-
cipa! place of business in & differEmesigna-
tory coantry: Tennessee [mports® in the
United States and Prix i\ Italys Artiele 8
of the sales sontract/containe an OXPIEas
agreement tw arbitrate Bnd provides for
arbatration in [taly) S 9gnatory to the Cone
vention, Cledrly! the arbitration agree
ment between Thnfiessee Imports and Prix
1 the type Dllagreement coptemplated by
the Cipwenson. Thas, if the disputes be-
twfen these partes fall withm the scope of
thsir prbitraton agreement, this Court
must enforce that agreement unless the
Gourt finds that it falla within the meaning
of the “null and woid” clause of the Cone

venbion,

In Article B, the partes agree to arbi
trate “ony dirpute arafing] belween Lhe
contraciual parties or in conneciion wiih
the relofrona ael:p'un'l;ur.d' ry the coniract
[for which] no sertlement can be achieved

' (emphasis sdded). The emphasized
language gives thia clavse s very broad
scope.  [ndesd. the Second Cirewit has ob-
served that '"{ik & diffienlt to imagine
broader general language than contained in
the arbitration clause, ‘'sny dis-
pute’ " Combbean Steomamp Co ©
Sommez Demizailik Ve Ticaret, 508 F.2d
1264, 1266 (2d Cir. 1979 socord Sedea, TET
F.2d ar 1145 When the language of an
arbitration clause 18 broad the coort shoukd
“forzs on the factual allegabons m the
complaint rather than the legal cansss as-
serted. [f the allegations underiying the
cinims ‘touch matters’ coversd by the par-
tes' [contract], then those claims must be
arbitrated, whatever the legal labels at-
tached to them.” Genesco, 515 F.2d at 847
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{citing Mitrubishs Molors, 473 U5, at 622
n 9 684 n 13, 105 8.CL at 3352 . 9, 4853
n 13k eocord JJ Kyen & Sonms, B3 F.2d
at 319

Tennessee Imports has made no claims
at low agminst Prix whieh-do ot tooch in
some way upon the exclusive agreement
setween the parties. First Tenpesses [m-
norts chums a breach of contract. There
can be no doubt that this claim falls within
the scope of Article 8. Tennessee [mports'
cluim of indueing and procurmg breach
cannot be directed st Prixz. “A party can-
Aot tortously imduce a breach aof its own
contract.” Noskinile Ma rielplace Compa-
ny v Firsi Copital Mmetitubional Real Es-
tate, Lid alip copy, 1980 WL E8373 at 9
|Trr.|r|...!'p1:| 19940). Althoogh Tennessee [m-
ports has alleged some faets which might
give rise to other tort claims (misrepresen-
tation of bad faith, eg.) Tennessee [m-
ports cannot escape arbitration merely by
characterizing these clalms as sounding Sm
tort. Courts have conaistently held hae
broad arbitration clauses encompiss \con-
tract-based tort claims.  See, ¢ gl Byon
& Song, 363 F.2d 315 (unfair trade practic-
es, tortions interference, conwdrsion, |fhel,
ind defamation are all-arbitrable izsoes);
Cremesca, 816 F.2d B40 (frawd, unfair eom-
petiton, onjust edrthment, and tortious
interference). The Court finds no basis for
any claims against Prix thet fall ootside
the scope.of \Artiele 8 which encompasses
virtually apy dispute which touches upan
the parges"eontractoal relatonship. Thus,
sllogf(Tefinesgee [mporis” claims against
Priz_are arbitrable ones, and omly if the
Cowrt finds, in sccordance with Article IT(3)
of the Convention, that the arbitration
tlacse = "“null and voul, Mmopermtive, or
incapahle of being performed” may it re
fuse to refer the parties to arbitration

Here, Tennessee Imports has made sev-
eral relevant arguments. First, Tennesaes
Imports argues that Article 8 18 not a for
rum selection clause because the Arbitrs-
ton Court of the Chamber of Commeree in
Venice =5 not o “judicial institution'” |isted
in the Martindale-Hubble laly Law Di-
gert and therefore 5 & "non-judicial and
possibly nom-exstent forum,” Considering
this argument n light of the Arbitration

Tih FEDERAL SUFPLEMENT

Act the Coort takes this as an Lrgument
that the clause 5 “incapable of being per-
formed.”

Tennessee |mports’ argument that the
Artitration Court of the Chamber of Com-
merce m Venice 8 a4 non-judseml forum
completaly ignores the quasi-judicial nature
of arbitral bodies. Ser pemeraily 5 Am.
Jur.2d Arbitration and Award § B4 (1562
The omission of an arbitral®ody from the
Martindole-Hubble listing 0f Italy's jude
cial insttutions provide$ no pupport at all
for Tennessee [mports” ‘Wlf-hearted con-
iention that thesghrbtiraton Court 8 a
"posgibly nonExiarest forum” (emphasis
added). Thereis no reason for & quasi-judi
cial bodydo ba listed among judicial instito-
tons, and Swch an omizsion @ neither aur-
prisiog-aor dispasitve in any waEy

Parthermore, Tennessee [mports has of
fered no reply to the defendanta’ assertion
that Article & refers to the 1CC arbitration
court. The [O0 Arbitration Court i3, as the
affsavit of Ms. Enix-Hoss stiesis, a well-
recognized and highly-regarded arbitral in-
stitution specializing in the field of interna-
Bonal commercial d.ls;lu.l..t-ﬂ.. e gmrmu'.'lp
Comment! Enforcimg  Infermabional
Commercie!  Ardiration Agreemen ty—
Fogt Mitsubiahs Mofors Corp v Soler
Chrysler—Plymonth, fne, 36 Am UL Rev
57, 65 & nn. 3T=38 (citng sources and gen-
eral atatistics regacding the 1CC Arbitra-
ton Courth. There is littde doubt that the
ICC Arkitration Court can offer Tennesses
Imports an eifective forum. Ewven absent
the defendants’ assertion. however, Ten
nessee Imports has offered this Court no
substantive evidence that enforcement of
Article B would in fact deprive it of & forum
in which to seek redress for its grievances.

[#] Tennessee [mports’ argument that
r:r'.!'ﬂ-n:mg' Article B would cause 1t substan-
tal inconvenience, presumably by foreing it
iy transport witbesses and to mear the
expense and nsk of seeking redress in a
distant and foreign forum, is equally with
out mert. As the Seeond Cireuit has ob-
served, tha:

inability to produce one's witnesses be-
fore an arbitral sdbonal i= & sk mherent
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in an agreement to aobmit to arttration.
By agreemg to submit disputes to arts
tramof, 4 party relinquishes RS court-
room rights—including that to subpoens

witnesses=—in favor of arbitracon “with
all of its well know advantages and
drawhacks.

Parpong £ Whirtemore Dversecy Co., fre

Sociecte Ceenernle de L Tedustme du Mo
pier, S0 F.2d 965, 075 (2d Cir. 1974} (quot-
ing Haostinglon-Raltimere Newspaper
Gueld, Loecal 35 v The Woshingiom Post
Co., 442 F2d 1334, 1238 (D.D.C.197T1
The frequency with which depositions anpd
affidawvits are used n international litga-
tion and arbitration further detracts from
the Tennessee [mports argument i
M8 Bremen v, Jopoia Off=Shore Ca., 407
19, 92 5.Ct. 1907, 1918, 32 L.Ed.2
T2) (moting that “Jiit is not unoscal
for important issues in miernatonsl admi-
multy cases o De dealt with by deposition
The Court agrees with the defendants that
Tennessee Imports has failed to demon-
strateé that o will bhe mmeonvemenced and
prejudiced so signifieantly as o overcome
the strong presumption i favor of arbitré
v Froafdated by the Artutrabon Act Bpd
the Convention.

[10] In Micrubirk: Mators” TheN Suo-
preme Lourt ohserved that, while honornng
this strong presumption indavtr of arbitra-
bility, courts muat sull Erémain’ attuned
eeli-rupporfed clapethat the agreement
to artnirate resglied from the sort of
fraud or overwhelming sconomic powsr
that waild profidegroends for ‘the revoca-
tion of ap® conbract” ™ 473 US at 627
105 5.CeNEnI154 (emphasis added). [n the
= T O'r E .":rllﬂ.l'i' SFDICFA LGN 'I.l'.j'ul_-l (i1 ]
nukt mNnqiEiry 18 bmited to whether the
sriftstion clagse iself, as cpposed to the
Beitire contract was obtained through such

eans. JSef Ferzom v Deom,  Wilder,
Reynolds, Ine. T4d F.2d 334, 338 (Tith Cir
19840 (citing casan)

[11] Mr Johnson astests that he “would

not have executed the contract [had he]
6. [nihe absencs al well-establinhed principles of
federal coneract biw, 1he Cowm il jusdmnce
rrorm the Lnitorm Commercial Code i evaluas
fig Tempeases Imports clasms of SnconsCions

known that [the defendants] would take
the newon which s described in the Com-
plaint.” Mr. Johnson maintiine that the
defendants’ failure “‘to reveal in advance
that they would take such action WES
false and mesleading.” Certainly, not ev.
ery boreach of contract rises tw the level of
fraud or msrepresentation. Nevertheless
assumIng arguendo that prix entered into
r renewed it contract with Tennesses [mé
ports intending w breach that contmach
such actions would call into questioh the
formation of and obligatons arsing dhaer
the entire contract, not simplyihe Wwritra-
tion agreement Such clajms, would fall
within the broad scope of the partes’ arbe
ration agreement

[12] Tennesses [mports slao makes alle
gations which speeifienlly attack the vahdi
ty of Article & Torhesses [mports argues
that Prix useyd g Luperior economic power
to obtain, I'snnesses [mporss’ assent to Ar
tecle Sewilhouot negotiation and, as such
Apfithe 8 is adhesive and unconscionable
e Lgiform Commercial Code * addressoes
tha subject of unconscionability n § 2-302
bemment | siates thav

\tihe Baswx test [of unconscionsbility] =

whether, o the light of the general com

mereial background and the commercial
needs of the particular trade or case, the
clauses involved are so one-sided as w be
unconscionable under the circumstances
emstng at the ome of the making of the
contract The principal is one of the
preveénton of oppreasion and unfair sar-
pres and not of distorbanes of allocation
of maks becauss of supemor bargaining
power (citacons omitted)

UL § 2-302, Comment 1 (1985

Although, by this deflniton, unconscions-
bihity may fall short of outright curess or
fraud, the language of comment 1 suggests
that dnconscionabiity does encompass a
sort of guasi-duress (“oppression”) amd
guasi-fraod (“unfair sarprise’”l. As such
unconscionabiiity 8 saffciently related tw
duress and fravd that a fading that Prix

aikiry, Sar Spremp Hope Sockwool fme v Fraoas.
gl Cleam Air, e, 304 FSupp. 13E5, 1388
EDN.C I981)
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obtained Tennessee [mports” agreement to
Artichs B by an unconsciopable means could
serve (o negaie the wabidity of that agree-
mant.

Tennesses |mports argues that becapse
“the sequential machines are not avaiiahle
through any other souree if the free world,

Tennesges [mports was in no position
to bargain” and that it “agreed to [the
arbitration clause] in order o become the
Umited States distribotor of the unigoe
product.” Plauntffs Memo, 5. Neverthe
bess, as comment | suggesta, superior bar-
galning power on the part of one of the
parties i8. in and of taeif, nsufficlent to
support a clam of unconscionability. Poer-
sem, TAZ F.2d at 5338, Otherwise, virtually
every distribuwior of a “unigue produact”
would be sohject b0 unconscionnbility
CARImM=,

Tennesses Imports has made no allega-
tzon that 1t atiempted unsuccessfully o
negotmis over the inclusion of Artiehs Bh
the sontrasct or that it voiced any objection
to it. Even sssuming, as Tensdisse-Im-
ports maintains, that the melosion of Art-
cle 8 was non-negotiabley the plamtifs
own srgument indicates” that §t considered
Articks 8 the price of betoming the exclu-
sive distributor of Frix's “onigoe product.™
[f that price was tobedear, Tennessee Im-
ports was free io walk away. [Instead,
Tennesses Impuriz choose to execute the
contragt abgubmitted by Prix

:‘\:mll'n:r Has Tenpedsss ]ral;.mrl'_-i- made any
allegnaons which might support & elaim
thatvk was unfarly surprsed by the pres-
ance of the arbitration lagse n fe contract
with Prix. Artele B i ot hidden in the
small prent boilerplate of a standard form
coptract. It 15 not the produet of a battie
af forms. [t is not burved among the provi
sions of & lengthy and complex sales agree-
ment. On its face, the contract appears o
be one speciflically drawn to define the rela-
ticnshup bDetween these Two partes. Ao
ele B is the fioal provision of the contract
and appears on the same page as the par
Tennesses [mports ap-
pears to have had ample opportonity to
examine the contract before executing it

tbe SEgEnALures.
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lo short, Tenoesses [mporis has alleged
no [ects nor made any arguments which
coovinee this Court that it waa the victim
af the type of oppression or unfair surprse
contempiated by the doctrine of uncon-
scionability. As White and Summers have
observed, “the courts have oot generally
besn receptive o pleas of unconsenmability
by ope merchant agmnst another. (| Freéaum-
ably, few businesamen ... apf wiedms of
the kinds of gross advantapefaking that
usoally calls forth § 2502 5 White &
Summers, CUaiform,  Comméercal Code
§ 4=2 at 149 (2d od. 1980} It may well be
true that Tennesses Imporis bad no choles
other than to take or leave the contract as
presented by Priv incloding an unwanbed
arbitraon elapse. Nevertheless, Tennes-
see lmporis choose to take it, & choice
made b anticpatien of eajoying the profits
al\an sexeciusive distributorship. Having
made ti chowe, Tennesses lm'p-:lru st
now abide by it

[13] Finally, Tennesses Imports argues
that public pobey dictates agamst enforce
ment of Article B, Tenneases Imports ar-
gues that inoocent partes should oot be
forced to seek redress in distant foreign
forums. Whether or not Tennesses [m-
ports is in fact an innocent party, this argu-
ment demonstrates the type of parcchisk
wm which the Arbitratson Aot and the Con-
vention have sought to overcome. The
Aet, the Convention, and the case law mter-
preting them eleariy establish & strong fed-
eral policy favoring arbitration, “The utib
ty of the Convention in promotng the pro-
ceas of mtsrmatonal commeremal arbitraton
depends upon the willingness of national
courts o bet go of matters they normally
would think of as their own” Miteubiaki
Mators, 4T3 US. s 639 g 21, 105 5.CL az
H60, n. 21. Absent any reason to excepi
Tennessee Imports from this policy, this
Court has no choice but to refer Tennesses
Importa” claims againat Prix 1o arhitrathon

fF  Cloyms af Eu-'l.ll.ry
(141 In addition to requesting monelary
damages Tennessee [mports has also made
a prayer for temporary and permarsent in-
janctive rebefl, Tennessee Imports re-
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quests this pelief to prevent Prx'a fadore
and refusal o honor s contraes and alleg-
ed that “due to the exclusive oatore of the
seguentiil machines, Tennesses
will suffer wreparable harm n the event
ENal he CORNCracy i

Imports

nal Bomored.
.H"FH.I.'FI' pErmanenl reliel 18
granted more appropristely ns & final
award, see, eq, 'S5 r Baltimore & Ohio
Ratlrogd Co., 2256 LS. 306, 322, 32 5.Ct
217, B2, 56 L.Ed 1100 (1912) in the
early stages of an action, its availability is
AT IBEUE prnpgrh' left %o arbitration. Pre
kmirary injunctive relef, however, & de
signed to preserve the sfofus quo of the
partes 0 4n ongMOF achion and = avall-
sble when it is necessary "to protect the
imtegrity of the applicable dispute resoly
tion process.’ Orthoe Pharmoceutical

Carp, v Amgen, fne, 882 F.2d B0E, 514 id
L. 1 9Es)

NIERES

than

[15] Whether preliminary injuncove re
lief is available in actions governed by the
Artutration Act Is not & completely settled
¥

area of federal law, but the majori
courts now appear to hold that a grant of
preliminary Injunctive relief is not incom;
gistent with the Aet, “provided the courg
properiy exercises (15 dmcretion in sSW
the relief” Ortho FPhormoceubifar \&32
F.2d at BIl. See also Terodyde \(ng' @
Waostek Carp., 19T F.2d 43, 47=6) (18t Cir
10E6) {(zummarizing case |gw from vanous
circuits and concluding shat \preliminary in-
junetive relef = avafable under the Act)
The Sixth Cirenst hoS, madsvet raled on this
asue, however, apd this Coort need not
resach this isgulin 2 decision today, L pon
exammnationdd ehe record, the Court con-
eludes that esen of
dv@ilable wnder the Act. o grant of
such), ridief would be inappropriaté o the
M cEEa.

prefiminary injunctive

-t=| sl &

Ml 15

¥ithough, m most casess, the court will
and should eonduct a henring belore mak-
letermination on the svalabilty of
nreliminary EVETY
araver for prelimmary imjunetive relief re
quires a hearing. Where the “plamtidls
allopations [in support of the prelminary
njenction], even if peove, [are] inaufficient
to warrant Esuance of an imjunction,” the

ng o

mmnctnoe  relel, not

coQrt may deny such relief without hearng
westimony, Schloamer v Commonweaith
Edison Co., 250 F.2d 478, 480 (Mth Cir),
cert. demied. 357 US. 806, T8 S.CL 1150, 2
LEd2d 1158 (1958). Tennesses [mports’
prayer for injunctive relief presents just
such & ease

There are four factors courts should bal
ance m determining whether to grant a
prelimmary injunction. First, the plamtiff
must demonstrate a likehhood that it =il
=ecomd, the planteff
must make a sufficient showing that S will
suffer irreparable harm if the mpffESen s
not granted, Thisd, the plant¥ Smuost
show that sueh harm outwebghs apy harm
that granting such rebef would inflet on
the defendant. Finally, the churt must con
sider the mpact of theé proposed injunction
on the public intafest Ser, 0. Chrstian
Schmidi Breunwg\JFo. v 7. Heileman
rewrng Lo, Ty F.2d 1354, 1358 (6th Cir
These Yarioras should be balaneed in
light #4bm, overall goals of preliminary
(=) Flal 830 pelief, préserving the sfafus guo
of the parties and preventing the svisces
atlepsof the final resolution of their dis
pite. Ser Ortho Pharmaceutieal 282
F.2d at B12-14

pray il on the merits

5 YO
1S

Although Tennesses [mports requests in
junctrve relief to prevent Prix's failure and
refusal to honor its contract, It lms not
suggested what form this eelief shoukd
take. The Court sees two possible alterna
tives. First. the Court could enjoin Prix
from contracting with other parties mn vie=
lagion of ita exclusive contract with Tennes-
sie [mports. Second, the Court coulkd re-
juire Prix to honor Tennesses [mports’ un-

filled orders for parts and machines. The
Court finds neither of these sltermntives
ipprmpnate

The Court finds that emoining Prix from
developing new contractunl relatonships
would be improper. There appears to be a
daspute hetween the parises as to when
thélF SOACFACL Cerrminalad.
tion, Mr. Filippl indicates that Priv con-
sidered the eontract terminated in August
af 1988, [n its complaint Tennesses [m
ports maintaing that the contract continwed
in foree antil August 1. 1930, Even sssum-

In his decinra-
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ing Tenneasee [mports prevails in thin dis-
pute, the partes contractual relationship =
now ot an end. Sincs no exchusihve relation-
ship remains {or this Court to proteet, Ten-
n=sges [mports cannot suffer further harm
if this Court refuses to enjoin Prix from
forming new relationships in the geograph-
ical arens once reserved for Tennesses [me
ports. [n contrast, Prix might suffer great
harm If it 8 now so enjoined. BSueh a
restriction upon the fres dmtmboton of
goods (8 uonjostified onder the eircum-
Blanced.

The Court alss finds that foreing Prix tw
honor any unfilled orders at this stage of
the parties lidgation would also be improp-
er. Although Tenneases [mports alleges
Prix's refusal to homor its comtract will
canse it rreparable harm, it fails to sap-
port this allegution sufficiently. Assuming
that Tennessee [mports prevails in arbitra-
tion, there i no indication that, i appropei-
ats, specifie performance on the coptrach
will not be availlable to Tennesses Impafts
at that time. Furthermore, any subistanth
ated loss of business or profita-resulting
from Prix's alleged breach of contract
should be readily compensahle by'mbtnetary
damages. Hecause the coptract I8 now ter-
minated the need to periorm complex cal-
culations for future@images should be lim-
ited. Finally, bectpss /sueh relisf would
amount. to an ondd for specific performance
af & contragt s4ll i7 dispute, it more closely
reatmbles permenent mjunctve reled than
tempafacy mpnetve relief. [n the absence
al & Ve strong ghowing af irreparabie
li&rmpeauch refief s inappropriate before &
{inah resolution of the partses’ dispute. In
short, the Court finds oo indication that the
arbitration process would be rendered inad
equate or meaningless in the absence of
preliminary mjunctive rabef

f Referring the Parties fo Arbitration

[18] Since the Court finds all Tennesase
Imporis’ claims against Prix to be arbitra-
ble, the only task remaining for this Court
18 to refer the partes to artebration purso
ant to the Convention and the Arhitration
Act. As mdicated above, m actons where
ill elaime are found l:'xir':jr arbderable, dis-
mizsal is often an approprists method of

TdS FEDERAL SUPPLEMENT

referring the parties to arbitration. He-
cause the Court has determined that this is
ol An appropriite case far PrElIDINAry M-
junctive relief, it finds no ressom to stay
the plaintiffs action pending arbitration.
As to Prix Italin, 5. H.L.. the Court there
fore GRANTS defendants’ moton to dis-
mass for lack of subject matter jursdiction

0. Tenmesser /mports’ Clogfy Agdimad
Pier Poulo Filigm

[17] Tennexses :r'.1|.u:r.r|'_'| ilmo alleges
that Mr. Filippi “indoced™ahd procored”
Prix's bresch of costract in violaton of
Tenn.Code Ann/f Wi=50-108. Becauss Mr
Filippl, as an isdivifual, is mot & party to
the contra€t amnd, therefore, is not & party
o the sxbiirabson agreement, he cannot be
bound~byt Therefore, Tennesses Im-
petrts’ cleaims agumst Mr. Filippl do not fall
within/the scope of Artele B and cannot be
paferred to wrhibration pursuant to the Ar
atmation At

[18] The mers presence in a swit of
non-arbitrating parties or non-artitrable
claima, however, will sot defsst snfores
ment onder the Act and ‘the Lonvention
regarding those claims which are arbitra-
ble. “The preeminent concern of Congress
in passing the Act was o enforce private
agreements into which parties had entered,
and that concern requares that [courts) ng-
aroualy enforee agreements o arbitraie,
even if the result & ‘piecemeal’ litige-
thon " Byrd 470 US. st 21, 105 5.CL
at 124243 "I arbtrstion defenses could
b foreciosed simply by adding as a celen-
dant 4 person not A party W an arbiteation
agresment. the wtlity of such agresments
would be serously compromised. Al
fme v Cldaech, 392 F.2d 368, 360 o 2 (1sc
Cir. 1968, aceord . [toh £ Co. (America)
Ime v Jordan Imtl Co, 552 F24 1208
LZ31 {Teh Carl97T)

[18] The Court must, however, decide
whather to allow the claims against Mr
Filippi to proceed or to stay these claims
pending the completion of arbitriton of the
claims against Prix Tenpesses [mports’
claima agarnal Mr F:i|1p|:|| are i:|u=l=|_'.' relat-
ed to, and in part dependent upon, its

e —
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clasms aguinst Prix.  [n order to sustain an
acton under Tenn.Code. Ann. § 4T-50-100,
Tennesses [mports will have to establinh,
mmier alia that Prix bresched the parties’
contract and what damages resulted from
that breach. And o order to prevent douw-
bie recovery, any damages awarded onder
this statute will have to be reduced by the
amoant of mopetary damages for bresch
Tennessee |mports recovers from Prix
see THC Imdusirmes, me v Tomiin T43
SW.2d 168, 172 (Tenn App 1987

In all ikelihood, Prix's liability to Ten
neases [mports will rest, in part, upon Mr.
Filippi'a position 28 an agent of Prx.
These are matters which will be settled in
arbitration. Because of the close relation
of these actions, the Court finds that & stay
af Tenhesiess ]mpurt.l' claims agamnst Mr
Filtppt pending the completion of arbitrs-
ton of ita claima is appropriate. See &5,
Moses M. Come Memorial Hospifal 460
U5 at 20-21, 108 5.Ct at 9%k Knorr
drake Corp. v Horbl me, 556 F Supp
#8 (N DIOL1%83r Rhone MNediterranee
355 F.Supp. at 486. Such a stay is within
the Court's discretionary authority to con-
trol s docket. See Momes H Cone Memo-
rial H-IJ.!'_EI'ILI:I:.I., 60 US at 20 n 23 104
5.0t at 89 n 23

As to Pier Paulo Pilippi. the defendants’
motion to dismiss s DENIED.  Further
proceedings  aguinst Mr.  Rilipph are
STAYED and pinced on the Hedeed Docket
pending comphetion of afbifrition between
Tennesses [mports and \Priz:

[I. PlainSfr-Moticn for
Legye toNAmend

Tennesseg lmparts has also petitioned
this Coort for leave to amend its complxint
sdding, a weand count of inducing and pro-
curing Dremech against 4 new defendant
Briv, 88.A. Because no responsive plead-
ing “eas yet been fed in this swit the
plentff = free o amend his complaint
ones, a8 o matter of sourse, without leave
of Court Ses Fed RCivP. 15a) The
plaintiff's motion s therefore GRANTED

[I. Summary

In summary, as to Prix [tals, 5.H L., the
Court GRANTS the defendants” motion to

dismizs. The parties are hareby referred
to arbitration. As to Pier Paulo Filippi, the
Court DENIES the defendants’ motion to
dismiss, but the Court ORDERS that fur
ther procesdings against Pier Paulo Filippi
be STAYED and placed on the Retired
Diockat panding the sompleton of arbitra.

tion between Tennessse Imports and Prix
[talia, S R.L

The plamtiffs motion for leave to amend
in GRANTED.

QUALITY TECHNOLOGY
COMPANY, FlaincifT,

STONE & WEBSTER ENGINEERING
COMPANY, INC., Stemar Corporation,
Béta. Ime. and Steven A. White, Defen-
dants

No. CIV-1-BT-054,

United States Dimtrict Court
E.D. Tennessse, 5.1,

March 27, 1985
Crpinion on Motion to Alter or Amend
Jume 1, 1994,

Contractor on personal services project
with Tenmessee Valley Authomiy (TVA)
brought action in the Cireuit Court, Hamil
tom County, Tennesses, against other con-
ractors, subcontractors, and employes of
subcontractor, alleging induveement 1o
breach contract, torboos interference with
busness relationship, trade disparagement,
and violation of Fifth Amendment. Defen-
dants removed action to federal distriet
ecourt. and then filed moten o dismiss or
alternatively for summary judgment The
District Coart, Edgar, J., held that (1)
subcontractor's employes, who was manag-
er of TVA's nuclear power program, wia






