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UNITED STATES : DISTRICT COURT FOR THE DISTRICT OF DELAWARE 
OPINION AND ORDER IN NATIONAL OIL CORPORATION v. 

LIBYAN SUN OIL COMPANY* 
( Execution and Enforcement of Arbitral Award; 

Complianc e with U. S. Libyan Sanctions Regulations) 
[March 15, 1990) 

+Cite as 29 I.L.M. 716 (1990)+ 

I.L.M. Content Summary 

[List of counsel of record) 

TEXT OF OPINION - I.L.M. Page 718 
[OPINION of Senior District Judge LATCHUM) 

[Introduction - The court characterizes its task as "having to 
place legal labels on the foreign policy maneuvers of the 
Bush administration") 

FACTUAL BACKGROUND - I.L.M . Page 719 
[NOC is wholly owned by Libya. Sun Oil is a Delaware 
corporation. By agreement, Sun Oil was to carry out an oil 
exploration program in Libya. However, Sun Oil did not 
complete performance, claiming that it was prevented from 
doing s o by US export and passport restrictions. Pursuant 
to an arbitration clause in the agreement, NOC placed the 
dispute in arbitration before the Court of Arbitration of 
the International Chamber of Commerce (Tribunal), which 
awarded NOC $20 million. NOC seeks enforcement of the 
award in US district court. Sun Oil moves to dismiss NOC's 
complaint) 

THE MOTION TO DISMISS - I . L.M. Page 720 
[Sun Oil's mo tion to dismiss is denied. Sun Oil's 
arguments are addressed below) 
I. Reco nition As Prere uisite For Access To U.S. Courts 

In sum, un er eX1st1ng case aw 1t 1S C ear t a t 
NOC should not be barred from this Court unless the 
united States either does not recognize the Qadhafi 
Government, or is at war with Libya"; also, the 
Executive Branch granted NOC a license, pursuant to 
Treasury regulations, to initiate these proceedings) 

II. Treasur Re ulations As A Bar To This Suit 
Un er Treasury regu at1ons, L1 ya cannot enforce a 

judgment in US court without a license to do so) 
a. License for Initiatin Suit 

Suc a 1cense was granted retroactively after 
suit was initiated) 

*[Reproduced from the text provided by the U.s . District Court 
for the District of Delaware. The Final Award of the International 
Chamber of Commerce Court of Arbitration, rendered February 23, 
1987, in the arbitration between the National Oil Corporation and 
the Libyan Oil Company appears at 29 I.L.M. 601 (1990). The First 
Award addressing the issue of force majeure, issued May 31, 1985, 
appears at 29 I.L.M. 565 (1990).) 
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THE 

b. License for Entry of Judgment 
[The court reJects the argument that, according to 
the restrictive language of the license that was 
granted to NOC, an additional license is required 
under the Treasury regulations] 
1. President's Authorit Under the IEEPA 

T e IEEPA (un er w 1C aut or1ty t e executive 
orders were issued) does not authorize regula­
tions that preclude the entry of judgment] 

2. President's Power to Settle Claims 
[The court concludes that the President lacks 
power to prohibit the entry of judgment] 

3. President's Power to Chan e the Governin Law 
T e PreS1 ent's power 1S 1m1te to regu at1ng 

judicial processes that would effect a transfer 
of foreign property or property interests] 

III. Denial of Sun Oil's Motion to Dismiss 

MOTION TO ENFORCE THE ARBITRAL AWARD - I.L.M. Page 730 
[The court concludes that the arbitral award should be 
recognized and enforced. Sun Oil's arguments are addressed 
below] 
I. Use of "False and Misleadin " Testimon 

II. 

III. 

IV. 

Sun 01 conten stat t e test1mony of Mr . Blom for 
NOC was fraudulent. Law on the subject is set forth] 
a. Mr. Blom's Credentials 

[ The court finds the 
accurate"] 

testimony 

b. AIle ed Use of Canadian Personnel 

"completely 

statement t at Sun Oil had replaced 
its American personnel with Canadians was 
inaccurate, but not a material inaccuracy] 

Dama e Award Not Su orted b the Evidence 
T e court the's awar "rationally 

derived" ] 
a. Jurisdiction of the Tribunal 
b. The Tr1bunal's Rat10nale for Damages 
c. Sun oil's Due Process Rights 
violation of u.s. Publlc policy 
[The court rejects Sun oil's public policy argument, 
reasoning that the US "has not declared war on Libya, 
and President Bush has not derecognized the Qadhafi 
Government. In fact, the current Administration has 
specifically given Libya permission to bring this 
action in this Court"] 
Interest 
a. Prejudgment Interest 

[Post-award, preJudgment interest is granted to 
NOC] 

b. Post judgment Interest 
[Grantea to Nocl 

CONCLUSION - I.L.M. Page 742 
[ Execution of the judgment will be stayed pending NOC's 
compliance with the Libyan Sanctions Regulations] 

FINAL JUDGMENT AND ORDER - I.L.M. Page 743 

[Done 15 March 1990] 
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IN TIll! UlfITED STATES DISTRICT CODRT 

FOR THE DISTRICT OF DELAWARE 

NATIONAL OIL CORPORATION, 

Petitioner, 

v. Civil Action No. a9-415-JLL 

LIBYAN SUN OIL COMPANY, 

Respondent. 

Arthur G. Connolly • .Jr. of Connolly, Bove, Lodqe , Hutz, Wil­
.ington, Del.; Joseph D. Pizzurro, George Xahale III, and 
Michelle A. Rice ot CUrtis, Hallet-Prevost, Colt , Kosle, New 
York, N.Y. , for petitioner . 

H. James Conaway, Jr. and David O'Connor of Young, Conaway, 
Stargatt , Taylor, Wilmington, Del.; William D. Roqers, Douglas 
A. Dworkin , Ann E. Misback, and Erik T. Hoe of Arnold' Porter, 
Washington, D.C .; Stanley L. Arabis and James S. Godderz of 
Radnor, Pa., tor respondent. 

Wilmington, Delaware 
March 15, 1990. 

onNION 

• 
LATCBUM, senior District Judqe. 

In this caee the Court has been called upon to examine 

and evaluate , among other things , the legal significance of the 

current state of relations between Libya and the United States . 

The facts and arquaenta presented by the parties have put this 

Court in the unenviable and precarious position of having to 

place legal labels on the foreign policy maneuvers of the Bush 

adainiatration . Unfortunately, the Court has no choice but to 

proceed . 

Petitioner, National Oil Corporation ("NOC"), •• eks to 

have this Court enter an order confir.inq a foreign arbitral 

award rendered in NOC'. favor against respondent , Libyan Sun Oil 

Company ("Sun Oil") . (Docket It •• [tlD . I."] 2 at 6-7; au Case 

No. 4462/AS/JRI, National Oil Corporation (Libya) v . Libyan Sun 

Oil cOllpany, Inc, (U.S.A.), Exhibits B [First Award) , C (Final 

Award), 0.1. 3.) NOC bringa this action pursuant to the Conven-

tion on the Recognition and Enforcement of Foreign Arbitral 

Awards (tithe Convention"), a treaty ratitied by the United 

states and implemented through Congressional legislation. ~ 9 

U.S.c. IS 201-208 (1970). Sun Oil has moved to dismiss the 

petition or, in the alternative, to deny recognition ot the 

award. (0.1 . 11: 0.1. 12.) Thia Court haa jurisdiction 

pursuant to 28 U.S.C. i 1331 as this cas. arises under tederal 

law. ~ 9 U. S.C. i 203 (West supp. 1989).1 

1. The arbitral award in dispute here was issued in Paris . 
France, under the auspices ot the International Chamber of 
Commerce. France is a signatory ot the Convention, and hence the 
require.ent ot reciprocity is satisfied. ~ 9 U . S.C. i 201 
(West Supp. 1989). 
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fAC]VAL MCJ{GROUNP 

HOC is a corporation organized under the laws of the 

Socialist People's Libyan Arab Jamahiriya ("Libyan) , and wholly 

owned by the Libyan Government. (0 . 1. ) at 2.) Sun Oi l i s a 

Delaware corpor ation and a subsidiary ot Sun Company , Inc. (~ 

0 . 1 . 12 at 1.) The dispute currently betore the Court stems trom 

an Exploration and Production Sharing Agreement ("EPSA") entered 

i nto by the parties on November 20, 1980 . (SJiut EPSA, Annex 1, 

Exh ibit A, D. ! . ) . ) The EPSA provided, ~ AliA, that Sun Oil 

was t o c arry o ut and fund an oil exploration program in Libya . 

Sun Oil began exploration activities in the first half 

ot 1981. On Dec ember lB, 1981 , Sun Oil invoked the ~ maieure 

prov is ion 2 contained in the EPSA and suspended performance . 

(0 . 1. ) at 4: 0 .1. 1 2 at 6 . ) Sun Oil c la i med that a State 

Department order prohibiting the use at United States passports 

for trav el to Libya) prevented its personnel, all of whom were 

2. That c lause reads as tollows: 

22 . 1 Excyse ot Obligations 

Any failure or delay on the part of a 
Party in the perfotlDance of its obligations 
or duties hereunder shall be excused to the 
extent attributable to force majeure . Force 
majeure shall include, without limitation: 
Acts of God; insurrection: riots; war: and 
any unforeseen circu.stances and acts beyond 
the control ot suc h Party . 

(0.1. l, Exhibit A, Annex 1 , EPSA ! 22.1, at 45-46 . ) 

3. The passport regulation, issued pursuant to an executive 
order, stated that "United States passports shall cease to be 
valid tor travel to, in, or through Libya unless specifically 

(continued •• . ) 

2 

• 
U. S. citizens, from going to Libya. (0 . 1. 12 at 5- 6.) Thus , Sun 

oil believed it could not carry out the EPSA "in a c cordanc e with 

the intentions of the parties to the contract . " (l.II. at 6 

(footnote omitted).) NOC disputed Sun oil's claim of ~ 

majeure and called tor continued pertoraance. (D . I . ) at 4 . ) 

In Harc h ot 1982, the U. S. Government banned the 

importation into the United states of any oil froID. Libya and 

severely restricted exports from the United States to Libya. 41 

Fed . Reg. 10,507 (1982): 47 Fed . Reg. 11,247 (1982) . Export 

regulations issued by the U.s. Department of Commerce r equired a 

license for the export of moat goods , including all techn ical 

information . Because it "had planned to export substant ial 

quantities ot technical data and oil technology to Libya in 

connection with the exploration program," Sun Oil claims that it 

tiled tor such an export license "so as to be prepared to resume 

operations in Libya promptly in the event the U. S . Government 

lifted the passport prohibition." (0 . 1. 12 at 7.) The appli c a-

tion for a license was denied. (111.) Thereafter, in late June 

of 1982, Sun Oil notified NOC that it was claiming the export 

regulations as an additional event ot ~ majeure. (~D . l. J 

at 4: D. !. 12 at 7- 8.) 

On July 19, 1982, NOC tiled a request for arbitr ation 

with the Court of Arbitration of the International Chamber o f 

COJD.lllerce ("the ICC") in paris, France, pursuant to the arbitra-

J. ( •. • continued) 
validated tor .uch travel under the authority of the Secretary of 
state." 46 Ped. Reg. 60,712 (1981). 

) 
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• 
tioD provision contained in the EPSA." (D.L J at 4.) The 

members of the arbitration panel (~th. Arbitral Tribunal R ) were 

chosen in accordance with the arbitration clause. Each par ty 

picked one arbitrator; the third was c hosen by the Internat i onal 

Chaaber ot Co_erca. Sun oil selec ted Echund Huskie , a former 

United States Senator and Secretary of State. Noe selected 

Professor Hein Xotz, Direc tor of the Max Planck Institut in West 

GerJllany. Robert Schllel c k, a tormer chief justice of Franc e I s 

supreme court (a ~ !1.e. Cassation), WAS selected as the third 

arbitrator by the ICC Court of Arbitration. 

The arbitration proceedings were held in Paris, France . 

In Hay and June of 1984 , the Arbi tral Tribunal held hearings o n 

the issue of ~ majeure. I t issued an initial awa r d on May 

31, 1985, that stated there had been no ~ majeyre within the 

meaning of the EPSA . (0 . 1. J, Exhibit B, Pirst Award at 67.) 

The Arbitral Tribunal later held further heari ngs, and on 

4 . The a r bitrati o n clause states: 

23.2 Arbitration 

Any controversy or claim arising out of 
or relating to this Agreement, or breach 
thereof, shall, in the absence of an amicable 
arrangement between the Parties, be settled 
by arbitration, in accordance with the Rules 
of Conciliation and Arbitration of the 
International Chamber of Coaaerce, in Paris, 
France, by three arbitrators. Each Party 
shall appoint its arbitrator, and the 
International Chaaber of Comaerce shall 
appoint the third arbitrator who aust be in 
no way related to either Party and who will 
be the chairman of the arbitration body . 

(0 . 1 . 3 , Exhibit A, Annex 1 , EPSA, 23 , at 47 . ) 

4 

• 
February 23, 1987 , it rendered a second and final award in favo r 

of HOC and against Sun Oil in the a.ount of twenty million u . s . 

dollars. (~ 0.1. 3, Exhibit c, Pinal Award . ) HOC has sinc e 

been unable to collect payment fro. Sun Oil. (S,u. 0.1 . 3 at 6.) 

HOC filed this petition for confirmation of the 

Tribunal's award on July 24, 1989 . (0.1. J.) On Septeaber 15, 

1989, Sun oil moved to dis.ias the petition. (0.1. 11.) The 

Court heard oral argument on Hoveaber 29, 1989 and January 26, 

1990 . 

TIlE MOTION TO DISIIISS 

Sun Oil makes numer ous arguments regarding why HOC I 5 

petition tor recogn i tion at this arbitral award should be 

dismissed. For the reasons stated below, the Court will deny 

Sun Oil's motion . 

I. Recognition As Prerequisite Por Access To U, S. Courts 

In support of its motion to dismiss Noels petition, Sun 

Oil first advances the argument that HOC, as an arm of the Libyan 

Government , is not entitled to access to U. S. courts bec ause of 

the status of U. S.-Libyan relations . HOC counters that it is a n 

entity owned by a foreign government which is recognized by the 

U. S . , and is thus entitled to access to our courts regardless o f 

the present state of diplomatic relations between the U. S . and 

Libya. The Court agrees with HOC that it should not be barred 

from U.S . courts merely because of poor U. S. - Libyan relations. 

5 
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• 
In Guaranty Trust Co. v. UnIted Statea, )04 U.S. 126, 

131 (1938), the Supreme Court attirllled the "generally accepted 

principle" that suit on behal! ot IS sovereign state "may be 

maintained in our courts only by that government which has been 

recognized by the political department of our own government as 

the authorized government of the foreign state." Later, in its 

landmark Sabbatino decision, the Court interpreted this rule to 

lIean that an instrumentality of the unfriendly but recognized 

Castro government in CUba was entitled to access to U.S. courts. 

Banco Naciona l de CUba v. Sabbatino, ]76 U.S. 398, 412 (1964). 

Although it noted that diplomatic relations between the U.S. and 

CUba had been severed, and the U.S. had imposed a commercial 

embargo against CUba and frozen CUban assets, the Court neverthe-

less concluded that it was "constrained to consider any relation­

ship, short of war, with a recognized sovereign power as embrac-

ing the privilege ot resorting to United States courts." I.Q.. at 

410 (emphasis added) . 

The Sabbatino Court underscored the important point 

that recognition and the existence of diplomatic relations are 

not synonymous . ~ id.. at 409 n.10, 410. While diplomatic 

relations may be severed "tor any number of political reasons," 

such an act "does not approach that [expression of animosity) 

implicit in a declaration of war." lJi . at 41 0 : lilt.!! lI.l.li2 1 

Restatement (Third) of the Foreign Relations Law of the United 

States § 203, cOlDlDent d (1987) ("Recognition of a government is 

often effected by sending and receiving diplomatic representa-

6 

• 
tives, but one government may recognize another yet refrain frOID 

assuaing diplomatic relations with it. Siailarly, breaking otf 

relations does not constitute derecognition ot the government.") . 

The supreme court aore recently reatfirmed, in dictum, 

ita adherence to this recognition-access principle . "It has long 

been established," stated the Court, -that only governments 

recognized by the United States and at peace with us are entitled 

to access to our courts. • Pfizer Inc. v. Government of 

Indio, 434 U.S . 308, 319-20 (1978) (emphasis added). In sum , 

under existing case law it is clear that NOC should not be 

barred from this Court unless the United States either does not 

recoqnize the Qadhafi Government, or is at war with Libya. 

Signiticantly, Sun Oil does not argue that the Libyan 

Government is not recognized by the United States. Instead, Sun 

Oil argues that "[t]he ' outlaw regime' of Libya's Hu'amma r 

Qodhoti is precisely the txRc ot regime at which these [access-

limitating] rules are aimed." (D.I. 12 at 17 [emphasis added].) 

Sun Oil further argues that the appropriate inquiry, for deter-

mining whether a foreign government should be denied access to 

U.S. courts based on toreign policy concerns, is no longer 

whether a government is "recognized." ld. at n.17. Apparently. 

the United States traditionally -regarded recognition as a 

political weapon, not as something to be granted as a matter of 

international obligation. Its granting or refusal was discre-

tionary Bnd could be withheld to further national policy." R. 

Wallace, International Law 11 (1986) . But, according to Sun Oil, 

7 
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• 
"(1)n recent yeara, the U.S . practice has been to deemphasize and 

avoid the use ot recogni ticn 1n case ot changes and instead to 

focus on the presence or absence of diplo.atic relations." (0.1. 

12 at 17 n.17 (citation omitted).) ~ AlA2 R. Wallace, IUQXA; 1 

Restatement (Third) of the Foreign Relations Law of the Un! ted 

states § 203, reporters' notes at 87. Therefore, after detailing 

the decline ot U.S.-Libyan relations,5 Sun Oil concludes that the 

resulting breakdown in diplomatic relations bars the Libyan 

Government's access to U.S. courts. (0.1. 12 at 16.) 

Nevertheless, Libya is stIll "recognized" by the U. S., 

albeit perhaps only "technically" given the unfriendly state of 

relations. At the very least, this is what NOC asserts (~ 0.1. 

15 at 5, 10), and Sun Oil does not dispute . (~ . 0.1 . 16 at 2., 

Neither party has pointed to any Executive Branch statement 

purporting to derecognize the Libyan Government; and it seelllS 

clear that however poor relations with Qadhafi may be today, 

5. The Libyan "government has been characteriZed by the Presi­
dent of the Un ited States as an loutlaw reqime l and a Ipariah in 
the world community, '" and it has been "implicated in terrorist 
attacks throughout the world on United states citizens." (0.1. 
12 at 14-15 {footnotes omitted]., Moreover, 

Libya's military forces have attacked U.S. 
forces, and U.S. forces have responded. The 
United States Embassy i n Tripoli is closed as 
is the Libyan "Peoples' Bureau" in Washinq­
ton, and virtually all economic transactions 
between the United States and Libya have been 
prohibited by the U.s. Government. The 
President has declared that there is current­
ly a "national emergency" with respect to 
Libya. . . • 

(~. at 15 [footnotes o.ittedj.j 

8 

• 
relation. with Castro when Sabbatino was decided were at least 

equally strained. Thus, under the Supreme Court's Sabbatino 

analysi., the currently unfriendly state ot diplomatic relations 

with Libya would not appear to be sutticient to bar the Libyan 

Governaent from U.S . courts. 6 

A second reason why the Libyan Government should not be 

barred from our court. because of the .tate of its diplomatic 

relations with the U.s. is that the Executive Branch has indi-

cated its preference that the Libyan Government should be given 

access by granting NOC a licenae to initiate these proceedings. 1 

(~ 0.1. 15A, Exhibit 2E.) In the words ot one coamentator, 

6. Sun Oil also arques that Pfizer, 434 U.S . at 319-20, presents 
a more precise articulation ot the recognition-access analysis 
applied in sabbatinQ, 376 U.S. 398. [~D.l. 16 at 2-5.j 
Pfizer, according to Sun Oil, establishes a two-part "teat" for 
dete~ininq whether a foreiqn government i. entitled to access to 
our courtS! first, is the foreign goverruaent "recognized" and, 
secondly, is it -at peace" with the United states? ~ Pfizer, 
434 U.S. at 319-20; loe Allg AJmI.I. pp. 6-7 . Sun Oil .aint.ins 
that even it Libya were thought to be "recognized," recent 
violent exchanges betweon our two countries lIlean that we are 
nonetheless not "at peace . II (D. I. 16 at 3.) 

The Court rejects this arqument because the Pfizer lanquage 
is •• rely dicta, and the opinion does not otherwise demonstrate 
an intent to alter SDbbAtino'. reasoning. Horeover , as a 
practical matter, it i. unlikely that this Court could deteraine 
whether the current level of tension in U.S.-Libyan relations was 
sutficient to warrant a findinq that our countries are not "at 
peace," qiven the lack: ot a fonaal declaration of war from 
Congress. Such a determination would be nonjusticiable under the 
political question doctrine. ~ E. Chemerinsky, Federal 
Jurisdiction i 2 .6, at 136-37 [1989j. 

1. Only the Executive Branch has the power to recognize a 
foreign government and, hence, deteraine which nations are 
entitled to sue in U.S. court.. ~ Pfizer Inc. v. Government of 
India, 434 U.S. at 319-20. 
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• 
(Ilt is sata to qeDerallzs that (in this 
area] the court. have att •• pted to support 
the polIcy of the executive branch whenever 
such policy Is discernible. . and (thus] 
ona may well conclude that the true signifi­
cance ot recognition or nonrecognition to 
the federal courts ia that the act serves as 
a quidepost to the political wishes of the 
executive branch . 

Annotation, Access to Fedlral Courts by Foreign state. or 

Notional Thereof. Which United States paes Not Recognize or With 

Hhich United states Has No Diplomatic Relations, 65 A.L.R. Fed. 

881, 884 (1983 , Supp. 1989); .i.H A.l...a.2 Comment, Unrecognized 

Foreign Sovereign Court Access After Notional Petroc hemical Co, 

of Iron V' The MI T Stolt Sheaf, 12 Fordha. Int'} L. J. 790, 817 - 18 

(1989) . 

Indeed, the instant case is not Unlike an earl ier 

dispute litigated in this Court a few years ago. The latter 

case, Transportes Aereos de Angola v . Ronair, Inc . , 544 F.Supp . 

858 (D . Del. 1982) , presented the question of whether a state­

owned corporation of the People's Republic of Angola, a country 

with whi ch the United States had no diplomatic relations, was 

entitled to access to U. S. courts . This Court held that because 

"the purpose of denying the privilege of suit to governments not 

recognized by the executive branch is solely to give full etfect 

to that branch's sensitive political judgments," a determination 

by the executive branch that the unrecognized government, or its 

instrumentality, should be allowed to sue would naturally free a 

court from any restrictions placed on the exercise of its 

jurisdiction. ~. at 86J-64 . 

10 

• 
RegardleB. of how repugnant the current Libyan Govern-

.ent .ay be to this court and the American public , President Bush 

has not aerecognized it . Instead , his Adainistration has seen 

tit to iasue NOC a license to bring this suit. The Court has no 

choice here but to deter to the toreiqn policy wiadoll of the 

Executive Branch. 

II. %reo.ury Regulation. AD A Bar To %bi. Suit 

In January of 1986, Pre.ident Reagan declared that the 

polici •• and actions ot the Libyan Governaent posed a sufficient 

threat to u.s. national security and toreiqn policy so as to 

constitute a "national emergency . - Thus, pursuant to his 

delegated authority under the International Eaerqency Economic 

Powers Act (IEEPA), 50 U.S.C . II 1701-1706 (West Supp. 1989).8 

8. When the 
to 50 U.S.C . 
requlations 
licenses, or 

(A) 

President has declared a national •• ergency pursuant 
t 1701 ot the IEEPA, he 1. authorized, -under such 

as he .ay prescribe, by •• ans of instructions, 
otherwise,- to: 

investigate, regulate, or prohibit--
(i) any transactions in foreign exchange, 
(ii) transfers ot credit or payments 
between, by, through, or to any banking 
institution, to the extent that such 
transters or payaenta involve any 
interest ot any foreign country or a 
national thereof, 

(8) investigate, regulate, direct and compel, 
nullify, void, prevent or prohibit, any 
acquisition, holding, withholding, use, 
transter, withdrawal, tranaportation, 
iaportation or exportation ot, or dealing in, 
or exercising any right, pover, or privilege 
with respect to, or transactions involving, 
any property 1n which any foreign country or 
a national thereot haa any intereat; 

(continued ... ) 
11 
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• 
the Pre.ident i •• ued two executive order. taposing .cono.ie 

sanctions on Libya, and authorizinq and directing the Secretary 

ot the Treaaury to proaulgate i.ple.enting regulations . ~ 

Exec. Order No. 12543, 51 Fed. Reg. 875 (Jan. 7, 1986): Exec. 

Order No. 12544 , 51 ,ed. Reg. 1215 (Jan. 8, 1986) . 9 The regula­

tiona subsequently issued by the Secretary, which are those at 

iasue in the instant ca •• , are called the Libyan Sanctions 

Regulations (IIIIthe Regulations-). 51 Pede Reg. 1354-59 (Jan. 10, 

1986): Jl C.F.R . pt. 550 (1986). The Regulations provide, in 

pertinent part, AS follows: 

8. 

Unless licensed or authorized pursuant 
to this part, any attachaent, 1ydgment, 
decree, lien, execution, garnishment or other 
judicial process is null and void with 
respect to any property in which on or since 
4:10 p .•. 8.S.t . , January 8, 1986, ~ 
existe~ on interest of the Goyernment of 
lJ..W. a 

( ... continued) 
by any person, 
property, subject 
United States . 

or with respect to any 
to the jurisdiction of the 

50 U.S. C . 11702(a) (1) . 

9. On Januory ., 1990, in accordance with the requirements of 
the National Emergencies Act, 50 U. S.C, t 1622(d) (West Supp. 
1989); Bee also IEEPA, 50 U. S. C. f t 110) (d) , 1706 (West Supp. 
1989), President Bush continUed the state of emergency previously 
decla red with respect to Libya. 55 Fed . Reg. 589 (1990). 

10. Under the Regulations, the term "Government of Libya" 
specifically includes a corporation that, like NOC, is "substan­
tially owned or controlled" by the Libyan GoverDllent . ~ 31 
C.F.R. pt. 550, i 550.304(2) . 

12 

• 
51 Ped. Reg . 2462 (Jan . 16, 1986); 31 C.Y.R. pt . 550, t 550 . 210-

(e) (1987) ( .. phaai. added). Licen ••• are issued by the Treasury 

Departaent'a ott ice ot Foreign Asseta Control ("OrAC") . 

•• License for Initi ating suit 

Sun oil argues that HOC'. petition should be di •• lssed 

becau •• HOC filed this action without a licen.e . Even though 

OFAC has now granted NOC a licens8 to cover this proceeding, Sun 

oil clai.. that the Regulations' alleged requirement for a 

license before suit can be filed is jurisdictional in nature, and 

hence cannot be circumvented by i •• uance ot a license that does 

not specifically provide for retroactive ettect. 

HOC arques precisely the opposite . It contends that 

the Regulations did not require it to obtain a license to 

initiate this proceeding. It did , however, procure such a 

license without conceding that it was required to do so. Thus, 

NOC maintains that the issue ot whether a license ia necessary 

for initiation of suit is now aoot. 

Sun Oil's arguments are without avail. Although it is 

true that a license meant to have retroactive effect must state 

as mUCh, AU 31 C.F.R. i 550.501(a), the tact is that the 

license issued to HOC does just that. License number 00595 

specifically authorizes all of the transactions or acts necessary 

for initiating this particular lawsuit in this particular Court. 

(~ Exhibit 2E, 0 .1. 15A . ) A I icense could hardly be more 

specific . 

13 
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Sun Oil's claim that a license to initiate suit is a 

jurisdictional requirement that cannot be cured retroactively is 

similarly without merit, and has been rejected by numerous 

courts. ~.~, Dean witter Reynolds, Jnc. v. Fernandez, 741 

F.2d 355, 360 (11th Cir . 1984); ~. National Airmotive v. Govlt , 

State ot Iran, 499 F.Supp. 401, 404-05 (D. D.C. 1980). The 

regulations do not deprive this Court of jurisdiction. Rather, 

to the extent they apply, they merely effect a change in the 

governing substantive law. Here, the Court need not decide what, 

if any, effect the lack of a license for initiating a lawsuit 

would hav e because the Court finds, as NOC urges, that this issue 

is now moot. 

b. License for Entry of Judgwent 

Sun Oil argues that even if HOC's license 15 valid tor 

initiating suit, judgment cannot be entered in favor of HOC 

without a further license. Sun Oil contends that, since judqment 

cannot be entered, NOC lacks standing because its claim cannot be 

redressed by this Court. 

To support its position that the Regulations forbid the 

entry of judqment in this case, Sun Oil relies on the language 

contained in the Requlations, especially in section 550.210(e), 

as well as the language in the specific license obtained by HOC. 

The license issued to HOC on OCtober 6, 1989, by OPAC, grants 

permission for "( a ]11 transactions nece.eary for the initiation 

and conduct" of these and related legal proceedings begun in the 

Eastern District of Pennsylvania. (Lic. No. L-00595, Exhibit 2E, 

14 

• 
0.1. 15.) However, the license also expressly states that it is 

not to "be construed as authorizing the transfer of any blocked 

funds, or JlD..tl::¥ or execution at A..Il:i jydgment." (!,g . (emphasis 

added).} A letter trom the director of OFAC that accompanies the 

license, and is addressed to counsel for HOC, also states that 

"no entry of judgment or execution thereon aay be made with 

respect to either case without a fYrther .glcitic license" from 

OFAC. (Latter ot October 6, ).989 froa R. Richard Newcomb, 

Director of OFAC, to Preston Brovn, Esq., Attorney for NOC, 

Exhibit 2E, 0.1. 15 [emphasis added] . ) 

NOC argues that the Regulations do not require a 

license to allow a judqment to be entered in its favor in this 

case. It contends that the Regulations bar only the unlicensed 

execution of any judqment entered by this Court. According to 

HOC, Sun Oil's interpretation, that lIIere .c.nt..ry of judqment is 

barred, would render the Regulations unconstitutional . NOC 

acknowledges that OFAC's position is, like Sun Oil's, that any 

judgment entered by this Court will be null and void, unless HOC 

obtains a license for this particular purpose. (~ D.1. 15 at 

21- 22 n .•. ) But NOC lIIaintains that OFAC's interpretation of the 

effect of the Requlations i. incorrect. (I1S.) 

In support of it. reading ot the Requlationa, NOC 

prot fer. cases interpreting analogous foreign asset control 

requlationa . All of these cases support the proposition that 

foreign blocking regulation. bar only those judicial proceedings 

that ettect a transfer of foreign property or property interests. 

15 
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• 
See. e,g., Deon witter Roynolds, Inc,. 741 'o2d at 36.1-62. Not 

too surprisingly, therefore, in none at these caaes .... r. the 

applicable blocking regulations found to bar the mere entry of 

judgment. 11 

Sun oil doe. not cite a aingle ca •• to support ita 

interpretation ot the Regulations. Hore 1.portantly, it does not 

distinguish, or even discu •• , the long 11ne at Authority relied 

on by NOC. The Court's own research uncovered numerous cae.a, in 

addition to those cited by NOC, that interpreted analogous 

blocking regulations os barring only judicial acts that would 

effect a transfer at foreign property or property interests. 

~, ~, Itek Corp. v. First National Bank at Boston, 704 F.2d 

1, 9-10 (1st Clr. 1983). In only one ca.. did a court read 

blocking regulations as prohibiting an unlicensed entry of 

judgment. ~ Chase Manhattan Bank v. United China Syndicate, 

Ltd., 180 F.Supp. 848, 849 (S.D . N.Y. 1960) (construing Foreign 

Assets Control Regulations as prohibiting the entry of a default 

judgment against Chinese defendant). That court's reas~ning has 

been severely criticized, ~ Goodman, United States Government 

foreign Property Controls, 52 Geo. L.J. 767, 796-98 (1964) 

(characterizing the decision a8 "'erroneous"'; Vishipco Line v. 

Chase Manhattan Bank, No. 77 Civ . 1251 (RLC), slip op. at 15 

11. Although apparently this is the tirst time the Libyan 
Requlations have been interpreted , the cases relied on by NOC are 
per.uasive because the lanquage of the pertinent provisions is so 
si.ilar to that interpreted by these other courts. Compare 31 
C.P . R. I 550.210(e) (Libyan Requlation8) ll1tb 31 C.P.R. I 
535 . 203 (e) (Iranian Requlations). 

16 

• 
(S.D.N.Y. Nov. 3 , 1918) ("thi. ca.e ia no longer consistent with 

the weight ot authority"), and doe. not apply to the tacts of 

this case. 

The .heer voluae of ca.e. supporting NOCls view is 

iapre •• ive. But its constitutional arguments are equally 

compelling. NOC contends that aince only congress can interfere 

with this Courtls jurisdiction, any reading of the Regulations 

that would prevent the entry ot judgwent would be unconstitu-

tional. s..u National AirmQtiye, 499 F.SUpp. at 405 n.9. HOC 

further argues that Congress haa not and cannot delegate its 

exclusive constitutional authority to expand or abridge the 

jurisdiction ot the federal courts. Whether Congress can ever 

delegate ita power over the jurisdiction ot the tederal courts 

need not be addressed. In this cas. the Court finds, as Nac 

urges, that Congress has not att.mpted to do BO. 

1. President'. Authority Onder the IUPA 

In Dames' Moore v. Regan, 453 U.S . 654 (1981) , the 

Supra. Court examined the scope of the power congress granted 

the President under the IEEPA, the statute pursuant to \/hich 

foreign blockIng regulations are promulgated. Dames , Moore 

involved a challenge to the validity ot the Presidentls suspen­

sion of clai1l8 against the Iranian Goverl1llent still pending in 

U.s. courts, and his nullification of attachaents obtained 

against Iranian assets in the United States. After reviewing the 

statutory and regulatory tra •• work under which the President 

11 
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acted, the court held that the IEEPA specifically authorized the 

President to nullity the attachments and order the transfer of 

blocked Iranian aBsets. lJj. at 614. The Court further noted 

that the President also had the Rauthority to prevent or condi-

tian attachments ... " in the first place . !d. at 614 n.6. But 

the statute could nQt also be read to authorize the suspension ot 

c laims pending in u . s . courts . !d . at 675 . The latter holding 

is pertinent to the present case because barring the entry of an 

unl1 c ensed judgment is similar to suspending claims. The Court 

reasoned the following: 

We conclude that although the IEEPA 
authorized the nullification of the attach­
ments. it cannot be read to authorize the 
suspension of the claims. The cla1111s of 
American citizens against Iran are not in 
themselves transactions involving Iranian 
property or efforts to exercise any rights 
with respec t to Buch property . An in 
personag lawsuit, although it might eventual ­
ly be reduced to judqment and that judgment 
lIIight be executed upon, is an effort to 
establish liability and fix damages and does 
not focus on any particular property within 
the jurisdiction. The terms of the IEEPA 
therefore do not authorize the President to 
suspend claims in American courts. This is 
the view ot all the courts which have 
considered the question. 

Id. (citations o.itted). The President's suspension of claills 

was eventually upheld on other grounds . 12 ~!d. at 688. 

12. The President had purported to act pursuant to his povers 
under the IEEPA and 22 U.S.C. t 1132, the "Hostage Act." Exec. 
Order No. 12294, 46 Fed. Reg. 14111 (1981). The Court rejected 
the notion that either atatute authorized suspension ot claims in 
u.s . courts. Dames' Hoore , 453 U.S. at 678. But the Court went 
on to conclude based on "'interences [that could] be drawn from 
the character ot the legislation Congress hard] enacted in the 

(continued •.. ) 
18 

• 
In interpr eting the extent to wh i ch the Iranian 

Regulations were authori zed by Congress under the IEEPA , the 

Court emphasized that "the congressional purpose in authorizing 

blocking orders is 'to put control of foreign assets i n the hand s 

o f the President . .. . '" !d . at 673 (quoting Propper v . Clark , 3] 7 

U. S . 472, 493 (1949)) . Because these "frozen assets serve as a 

'barga i ning chip' to be used by the President when dealing with a 

hostile country," the Court found it would not make sense "to 

allow individual claimants throughout the country to min i mize or 

wholly eliminate th i s 'bargaining chip' through atta c hments , 

garnishments, or s i milar encumbrances on property." lJj . But 

the same reasoning d i d not apply to the suspension of cla ims 

because the President's control over foreign property would not 

be similarly threatened or diminished by in personam lawsuits 

that merely seek to establish liability. ~!d. at 675 . 

The logic of names , Moore dictates the conclusion tha t 

the IEEPA c annot be r ead as authorizing the President to direct 

the promulgation of regulations that bar the mere entry of 

judgment in a case such as this . NOC is asserting an in personam 

c l aim that consists of nothing aore than an effort to establi s h 

liabil i ty and fix damages . 13 No property in the United States 

12 . ( .. . continued) 
area , such as the IEEPA and the Hostage Act, and from the history 
of acquiescence in executive claim ••• ttlement . .. that the 
President was authorized to .uspend pending claims . .. . '1 Id.. at 686. 

13 . Although NOC is petitioning to confirm an arbitral award, 
its claim merely seeks contirlllation by this Court of Sun Oills 
liability, albeit 08 established by the Arbitral Tribunal. The 

(continued . . . ) 

19 
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• 
would be affected by the mere entry ot judgment. Therefore, the 

IEEPA does not provide statutory authority tor Executive regula­

tions that would prevent the entry of judgment by this Court. I. 

2. Prepident's Poyer to S.ttle CIa! •• 

Sun Oil makes an alternative arqument that does not 

depend solely on the IEEPA. Essentially, Sun Oil contends that 

the combination ot tactors lS that led the Supreme Court in ~ 

, Hoore to uphold the President's suspension of claims, brought 

by American citizens against Iran, should be sufficient to uphold 

what it terms as "the more limited action at issue here," nacely 

the "regulation of the entry of judqment relating to the claim of 

a hostile foreign regime .... " (D.!. 2S at 12 . ) Sun Oil mi5-

charac terizes both the Court's opinion in pames , Hoare, and the 

implications of the reading of the Regulations it advocates. 

13. ( ... continued) 
effec t of entering judqment in this case would be the same as it 
NOC had sued Sun Oil for breach of contract, instead of moving 
for confirmation of an arbitral award finding Sun Oil liable tor 
that breach . 

14. Sun Oil makes reference to several other statutes, pursuant 
to which--along with the IEEPA--the President claimed to be 
acting when he ordered promulgation of the Libyan Requlations. 
(0.1.25 at 11 n.11.) Sun Oil has not argued that any statute 
other than the IEEPA provides the President with authority to 
requlate the entry of judqments. The Court would just note, 
however, that none of these other statutes furnishes any such 
authorization in this case. See. e.g., National Emergencies Act, 
50 U.S.C. It 1601 §t ~.; International security and Development 
Cooperation Act of 1985, 22 U.S.C. II 2349aa-8 to 2349aa-9; 
Federal Aviation Act of 1958 , 49 U.S.C. I 1514; 3 U.S.C. § 301. 

15. ~ ~ note 12 . 

20 

• 
Al though in Dames • Moor. the Court did uphold the 

suspension of claims, it did so only on fairly narrow grounds: 

[W]e re-emphasize the narrowness of our 
decision. We do not decide that the Presi-
dent possesses plenary power to settle 
clai_s, even as against foreign governmental 
entities ... But where, aa here, the settlement 
ot claims has been det.rwin.d to be a 
necessary incident to the resolution of a 
.ajor foreign policy dispute between our 
country and another, and where, 8S here, we 
can conclude that Congress acquiesced in the 
President's action, we are not prepared to 
say that the President laCKS the power to 
settle such claims. 

Dames' Moore, 453 U.S. at 688. The Court concluded, in light of 

congress's apparent acquiescence, that the President had the 

power to settle claims pursuant to an executive agreeme nt 

negotiated with a foreign government to resolve a foreign poli c y 

crisis . It was critical that the contested Executive action was 

taken pursuant to an executive Agreement designed to settle the 

claims of U.S. citizens against a foreign power because the Court 

determined -that Congress has implicitly approved the practice of 

claim settlement by executive agreement . - la . at 680 . Although 

-[p]ast practice does not, by itselt, create power ... ," la. at 

686, the Court concluded that in pomes , Moore there was more: 

namely, - 'a systemat lc, unbrOKen, practice, executive long 

pursued to the knowledge of the Congress and never before 

questioned ... (that could] be treated, as a 9..l..Qu on "Executive 

Power" vested in the President by I I of Art. II. I- !d. (quoting 

Youngstown Sheet , Tube Co. v. Sawyer, 343 U.S. 579, 610-11 

(1952) (Jackson, J., concurring») (emphasis added). 

21 
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The pomes , Moore rationale tor upholding the Presi­

dent's suspension ot claims i8 inapplicable to what Sun oil calls 

the Libyan Requlations I reasonable control over the entry of 

judqment on a claim brought by Libya. President Bush has not 

entered into any executive agree.ent to •• ttl. the clai»s of u.s. 

citizens against Libya. ThuB, that the President might have the 

power, n2t employed h.c.a. to settle or sUBpend A claim between 

;;;un Oil and NOC, through negotiation of An executive agreement 

with Libya, is simply irrelevant. Moreover, contrary to Sun 

Oil's contentions, requlating the entry of judqments is not a 

more modest power than suspending claias pursuant to an executive 

agreement. But even it it were A aore aodest power, Sun Oil has 

not pointed to any evidence that Congress has acquiesced in the 

President's use of it. Similarly, Sun Oil has not demonstrated 

that the Executive has exercised its allegedly modest power to 

requlate the entry of judqments in the requisite systematic, 

Unbroken, and unquestioned manner,16 ~ pames , Hoare, 453 U.S. 

at 686. Accordingly, the Court concludes that in this case the 

President does not have the power to prohibit the mere entry of 

judqment by this Court. I1 

16. Sun Oil argues that blocking regulations such as the Libyan 
Requlation. have been upheld nuaerou. tiae. in the past. As 
stated previously, however, ... intxA pp. 15-1', virtually every 
tia. the regulation. were upheld they were read as ll2t barring 
the mere entry of judgwent . 

11. This result does not hamper the President's ability to meet 
foreign policy objectives that necessitate keeping undesirable 
foreign governments out of U.S . courts. The President can always 
refuse in the first instance to recognize such a government; or 

(continued ... ) 

22 

• 
3. President '. Paver to Qlonge the Goyernina Low 

Sun Oil's tinal argument i. that interpreting the 

Regulations as barring the entry of judgwent would not render 

them unconstitutional because such a reading would not improperly 

divest this Court of jurisdiction. Rather, Sun Oil contends that 

the bar against entry of judg.ent would aimply be, such as the 

suspension of claims in pames , Moore, a legitimate Executive 

action that creates new substantive rules of law. 18 

Sun Oil misses the critical issue. It is true that , 

given Dames , Hoore, the President arguably has the power to 

enter into an executive agreement with Libya which settles claims 

existing between U.S . and Libyan citizens . It is also true that 

such an agreement would change the law governing claims between 

Americans and Libyans, and this Court would be bound to apply the 

substantiVe rule of law created by the executive agreement . The 

President .ust, however, have in the first place the power to do 

the act that produces the alleged change in the governing law . 

.c..r.. pames , Moore, 453 U.S. at 685 (noting examples of how the 

President changes the governing law by doing acts that he is 

empowered to do) . 

11. ( ••. continued) 
he can derecognize a recognized government that later displeases 
hi. adalnistration. ~ ~ pp. 5-11. Furthe~or., a. noted 
previously, IiU. .IJ,lQ.[.I. pp . 9-11, in this case at least, the 
Executive Branch has indicated that it prefer. that the suit proceed. 

18. The Court acknowledges what HOC has repeatedly pointed out: 
Sun oil l s various arguments, regarding the relationship between 
the Regulations and the jurisdiction of this court, are arguably 
irreconcilable. (Compare 0.1. 16 at 6 l!l.ill 0.1. 25 at 12-15.) 

23 
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In this ca •• , the Court haa already concluded that the 

Pre.ident'. atatutory authority 1. li.ited to regulating those 

judicial proc..... that would effect a transter ot foreign 

property or property interests. Hor.over, any power he may have 

under pomea , Moore ia not applicable here. The Court therefore 

rejects this arguaent . 

III. Pooial of SUD 0111. Motion to Pi .. i.1 

Having rejected a}} of the arqumenta oftered by Sun Oil 

in support of its interpretation of the Requlations, the Court 

will read the language here i n dispute a& virtually every court 

before it. The Libyan Regulations prohibit only those judicial 

acts that transfer Libyan property or property intereat.. Thus, 

the Libyan Regulations do not bar this Court from entering 

judqment in this case, and Sun Oil's standing- arCJWDents must 

tail. FUrthermore, tor the reasons previously mentioned, this 

Court has already determined that HOC should not be barred from 

U. S . courts because of the state of U. S.-Libyan relations. 

Therefore, having found all of its arguments without merit, the 

Court will deny Sun Oil's motion to dismiss NOC's petition. 

TUB MOTION TO ENfORCI THI ARBITRAL AVARD 

The convention on the Recoqnition and Enforcement of 

Foreign Arbitral Awards attempt. -to encourage the recognition 

and enforcement of commercial arbitration agreemente in interna­

tional contracts and to unify the standards by which agreements 

to arbitrate are observed and arbitral awards are enforced in the 

24 

• 
signatory countries . - Scherk v. Alberto-CUlVer Co., 417 U.S. 

506, 520 (1974) (oitations omitted) (emphasis added) . This Court 

must recognize the award rendered by the ICC Arbitral Tribunal in 

NOC'. favor unless Sun Oil can suec ••• fully assert one ot the 

seven detenses en\Ulerat.d 1n Article V of the Convention . ~ . 

Paraona , Whittemore OVeraeaa Co., Inc. v. Societe Generale de 

1'Industria du Papier (RAXTA) . 508 F.2d 969, 973 (2d Cir. 1974). 

Sun Oil haa invoked three of the .even detanse. against recogni-

tion. (D . 1. 12 at 23-24.) It bears the burden ot prov ing that 

any of these defenses is applicable . Iaperial Ethiopian Gov't v. 

Baruch-Foster Corp., 535 F.2d 334, 336 (5th Cir . 1976): Al Haddad 

Broa. Enterprises, Inc. v. MIS Agapi, 635 F. Supp. 205, 209 (D. 

Del. 1986), att'd without opinion, 813 F.2d 396 (3d Cir. 1987). 

Atter considering the evidence and arguments of the 

parties, this Court, tor the reasons outlined below, rejects Sun 

oil's defenses and concludes that the arbitral award is entitled 

to recognition and enforcement under the Convention. 

I. g,. of -FAlse Ind Misleading- TeltiMony 

Sun Oil's first ground for asserting that the arbitral 

award should not be recognized revolves around the Arbitral 

Tribunal's reliance on the te.sti.ony ot a Hr. C. James BlolI, a 

witness for NOC . Essentially, Sun Oil claims that Mr. BlolI ' s 

testimony was talse and misleading, that this testillony was 

critical to the Arbitral Tribunal's deciaion, and, therefore, 

that recognition of the award would violate Sun oil's due process 

25 
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• 
rights . 19 Hr. Blom's testimony was misleading, according to Sun 

Oil, because the Arbitral Tribunal WAS given the incorrect 

impression that Hr. 810m, a former vice president of Occidental 

Petroleum Corporation ("Occidental"), was in charge of Occiden-

tal's Libyan operations during the ti •• period at issue. Sun Oil 

alao charges that Hr . Bloa'8 testimony, "on the central issue of 

the case" (D. I. 16 at 10). WAS falae. Specifically, Sun Oil 

challenges Mr. Blom'8 assertion be Core the Tribunal that Occiden-

tal replaced its 230 American employees 1n Libya primarily with 

Canadians from its Canadian subsidiary. According to Sun Oil , 

this assertio n was critical because one of NOC's main contentions 

during the arbitration was Sun Oil's alleged ability to perform 

under the EPSA by drawing on ita Canadian sub.idiary tor person­

nel, as occ idental had allegedly done . 

Intentionally giving talse testimony in an arbitration 

proceeding would constitute traud . tt . Doqherra v. Sateway 

Stores , Inc . , 679 F.2d 1293,1297 (9th Cir.), cert. denied, .59 

u.s. 990 (1982). But "in order to protect the finality ot 

arbitration decisions, courts must be slow to vacate an arbitral 

award on the ground of fraud . " ld. (citation omitted). Accord-

19 . Sun oil claims this first argument for urging non-recogni­
tion of the award is based on two ot the Convention'. enu.erated 
defenses, na.ely sections l(b) and 2(b) of Article V. section 
1 (b) provides a defense against recognition of an award upon 
proof that "[t]he party against vho. the avard is invoked vas not 
given proper notice of the appointment of the arbitrator or of 
the arbitration proceedings or was otherwise unable to pres~nt 
his case .... " Section 2(b) provides that an award .ay be 
refused recognition it its enforcement or recognition "would be 
contrary to the public policy" of the country in which recogni ­
tion 1s sought . 

26 

• 
ingly, "[t]he fraud must not have been di.coverable upon the 

exerci.e of due diligence prior to the arbitration ." M· 

(citation oaitted). The alleged traud must also relate to a 

material i •• ue. ~ Newark stereotyper.' Union No . 18 v. Newark 

Korning Lodger Co., 397 F.2d 594, 600 (3d Cir . ) (perjury doe. not 

ju.tity vacation ot an arbitral avard it it relates to "an i.sue 

r .. ot. tro. the que.tion to be decided"), cett. denied, 393 U.S . 

954 (1968); ~. Dogherro , 679 P.2d at 1297. 

a. Mr. Blo.'. Credcntials 

Sun Oil's first challenge, regarding the alleged 

aiarepre.entation of Hr. 810a'. credential., border. on the 

frivolous. It is true that the Tribunal appear. to have aiaunde­

r.tood the ext.nt ot Hr. 810a'. actual duties . 20 But there is no 

reason to conclude that NOC was at fault tor this aiaapprehen-

sion . 

Mr. 810a's te.tiaony va. co.pletely accurate. During 

the 1984 hearings, h •• tated, on direct exaaination by counsel 

tor NOC, that he lived and vorked in Libya froll 1967 to 1969, 

when he was transterred to Bakersfield. (.u.a 0.1. 15A, E""ibit 

68, Transcript of Firat Avard Hearing at 69.) He also atated 

that after his transter he vas eventually proaoted to vice 

president ot Eastern Heaiaphere Exploration, although he con-

20. The Arbitral Tribunal concluded Hr . 8loa'. position .a head 
of Ea.tern Hemi.pher. Exploration •• ant h. va. 1n charge of 
occid.ntal's Libyan operation.. (~D.l. 3, EXhibit 8, First 
Award at 51.) 

27 
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. . , .i.[ the Tribunal 

£~~ces9ion about Mr. ~I S relationship with 

Occidental'. Libyan operations or the aning of hi. area of 

responsibility (the "Eastern Heaisphere"), it Is Sun Oil'8 own 

tault. 

Counsel tor Sun Oil had ample opportunity to cross­

exa.ine Mr. 810m regarding the extent of his duties. (See. e'a', 

0.1. 15A, Exhibit 68, Transcript of First Award Hearing at 81-

101.) Counsel simply chose not to do 80. Moreover, Hr . Blom's 

appearance as a witness was not a surprise. NOC had provided Sun 

Oil with its list of witnesses over six months betore Hr. Blom 

testified. (~ 0 . 1. 15A, Exhibit 6A.) That list not only 

identified Hr. 810m 8S an NOC witness, but also noted his 

c redentials and relationship to Occidental, and stated as to 

which matters he would testify.21 (~id. at 6.) 

21. Bonar v. Dean Witter Reynolds, Inc., 835 F.2d 1378 (lIth 
Cir. 1988), on which Sun Oil relies , presents very difterent 
facts. First, as NOC emphasizes, the appellants in JlQnll were 
not given advance notice that the expert in question was going to 
testify, while Sun Oil received information about Mr. Blom over 
hal f a year in advance . Secondly, the .isperception as to the 
~ expertls credentials was caused by the expert, who deliber­
ately perjured himsal t on the stand . Even more importantly, 
however, the "expert" in .Il.2rul.r. turned out be an actual fake. 
That is, he lied about All at his credentials--where he went to 
school, what degrees he had , and what jobs he had held . 

Mr. 810m, on the other hand, was completely truthful 
about his credentials. It was the Tribunal itself that drew the 
wrong conclusion. Moreover, this "error" was not material. 
Even though Mr . 810m was not in Libya or in c harge of Occid~n­
tal's Libyan operations during the period when the EPSA was 
negotiated and in ettect, Sun Oil has not argued that he was not 
qualified to give an expert opinion as to the lIeaning at the 
EPSA or market conditions for qualified personnel for oil 

talse tpoet-. - -

(continued .. . ) 
28 

..... 
W 

Sun • e.phaaizes Mr. Blom' •• econd appearance ~)efore N 

the Tribunal, after the Firat Avard had already been entered . 22 

Sun Oil argue. that at thia point, .ince the Tribunal'. misappre­

hension of Hr. Bloa's credentials wall apparent froll its state­

ments in the First Award, NOC should have inforaed the Tribunal 

ot the "error" if it was going to rely on Mr. 810. l s testimony 

again . Although perhaps HOC should have corrected the Tribunal's 

misperc.ption,23 it did not present any tals. tasti.ony, even at 

Mr. B10.'s second appearance . Thus, there wall no "knowing use o f 

21. ( . .. continued) 
exploration activiti.s in Libya. Unlike the I2nAX "expert," Hr . 
810m did have legitimate credentials: he had previously lived 
and worked in Libya, and during the relevant period waa still 
working as a vice president for Occidental. 

22 . As already explained, au mlIlX.A p . 4, the first set of 
hearings were held in 1984 and resulted in the iSlluance of the 
Tribunal's "First Award," which deterained that Sun Oil had not 
properly invoked the EPSA's ~ aa1eure provisions . Subse­
quently, more hearings were held in December at 1985 and June of 
1986. In February of 1981, the Tribunal issued ita "Pinal 
Award," which dealt with the issues of liability and damages . 

Hr. 810m testified initially during the pre-Firs t Award 
hearings . A transcript is available ot thill testimony . (SH 
0.1. 15A, Exhibit 68.) Hr. Blom testified a second time in June 
at 1986. Apparently, no transcript of this testi.ony is available. 

23. Even it this were viewed as an impropriety on NOC's part, 
such misconduct would not be sutficient grounds for refusing t o 
recognize the Tribunal's award . In light at all of the facts, 
the Court finds that NOC's tailure to act affirmatively to 
correct the Tribunal's .iaunder_tanding regarding Mr . 810m l s 
credentials is hardly the type at ai.conduct that would deprive 
Sun oil of a fair hearing. .s;:. Apex Fountain Sales, Inc . v . 
IUeinteld, 818 F . 2d 1089, 1094 (3d Cir. 1987) ("(K]iaconduct 
apart tram corruption, fraud, or partiality 1n the arbitrators 
justities reversal only it it so prejudice. the rights at a party 
that it den i •• the party a fundamentally fair hearing."). 

29 
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• 
talse testimony," as Sun Oil defines the alleged fraud. (0.1. 12 

at 32.) 

b. Alleged Os. or CAnadian PanoMel 

Sun OIl's second challenge to Mr. 810a's testiaony has 

aore torce, but is nonetheless not sufticient to warrant non-

recognition of the Tribunal's award. Hr. Blom's statement that 

Occidental replaced its American personnel with canadians does in 

tact appear to have been inaccurate . (~D.I. 12A, Exhibits 5 , 

6 . Compare Att. ot Mr. Blom, 0 . 1. 15A, Exhibit 6 ~ Transcript 

ot Hr. 810m's Testimony, 0 . 1. 15A, Exhibit 68.) But , a8 with its 

first challenge , Sun 011 has not produced any evidence to show 

that this inaccurac y was anything other than unintentional. 

Hr . 810m testified that about half of Occidental's 230 

American employees in Libya were replaced primarily by Canadians 

from its Canadian subsidiary and British citizens from Occiden-

tal's London office. (D. I. 15A , Exhibit 68, Transcript of Mr. 

Blom's Testimony at 75.) Mr. Blom no .... states that those 230 

American employees were replaced with "non-Americans," half of 

whom came from within the Occidental organization. (~ 0.1. 

15A, Exhibit 6, Aft. ot Hr. Blom. at 4-5.) Therefore, the 

essential point of Mr. Bloll'a teattaony i. reaffirmed in his 

atfidavit: Sun oil could have replaced its personnel in Libya 

with non-Americans, as Occidental did. 24 (lll. at 5.) The 

24. Contrary to Sun Oil' a a.sertiona, the Court concludes that 
Mr. Blom's inaccurate state.ant that OCcidental had us ad soae 

(continued ... ) 
30 

• 
affidavits offered by Sun oil to counter Hr. Bloll's testimony do 

not controvert this critical point. 25 (kt. 0 . 1. 12A, Exhibits 5 

, 6.) 

The .oat i.portant conaideration of all, however, Is 

that Sun Oil was able to pre.ent all of thea. arguaents to the 

Arbitral Tribunal. (~ .1l1. at 3l n.25; 0.1. 15A, Exhibit 6, 

Affidavit of Mr . Blom at 3-4.) See also Waterside Ocean Haviga-

tion co., Inc. v. International Navigation Ltd., 737 F.2d 150, 

153 (2d Cir. 1984); Biotronik Hess-und Therapiegeraete GmbH' Co. 

v. Medford Medical Instrument Co. , 415 F. Supp. 133, Il7 (D . N. J . 

1916) . Hr. Blom's affidavit, which recounts what transpired 

24 . ( . .. continued) 
Canadian employees ot its Canadian subsidiary was not material to 
the Arbitral Tribunal's decision . The Tribunal's own charac­
terization of Hr . 810m's testimony illustrates the fact that the 
critical issue was whether A..DY non-Americans, not necessarily 
Canadians, were ava i lable to replace Sun OIl's American personnel 
in Libya: 

Mr. BLOH has testified that Occidental Oil 
Corporation va. able to continue its Libyan 
production and exploration operations despite 
the Passport Order by replacing, within a tew 
months, no less than 230 American nationals 
by an equal number of Don-U.S. personnel 
portly from within the Occidental groyp of 
companies. partly fro. outside soyrces. 

(0.1 . 3, Exhibit B, First Avard at 51 [e.phasis added! . ) 

25. Harre v. A. H. Robins Co., Inc., 750 F.2d 1501 (11th Cir. 
1985) I vacated in part, 866 F.2d 1303 (11th Cir. 1989) I Is 
therefore inapposite. The HAxxs court si.ply concluded that the 
appellant's Rule 60(b) .otion for a new trial should have been 
granted where the record showed that RO material expert witness 
testified falsely on the ultimate illYI in the case, ... [and] the 
defense attorney. knew or should have known of the falsity at the 
testiaony." HArrA, 750 r.2d at 1503 (e.phaais added). Here, the 
Court tinds that the inaccurate testi.ony did not relate to an 
ultimate issue in the case. 

3l 
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• 
during hi. aecond appearance betore the Tribunal in June of 1986, 

attests to the tact that all of Sun 011'e current arquaenta were 

made to, and hence 1.plicitly rejected by, the Tribunal: 

5. At tho.. (June 1986] hearing., 
although no prior notice had been provided to 
•• or counsel for HOC , coun.el for Sun all 
rai.ed i •• u •• concerning ay credibility and 
the accuracy ot the t •• tl.any which I had 
given at the ~ majeur. hearing_ tvo years 
earlier. In particular, coun.el tor Sun 
Oil, purporting to establi.h that I had 
.iarepre •• nted .Y credential. to the Tribu­
nal, read to the Tribunal fro. a atat •• ent ot 
Dudley Hiller pointing out that I vas not in 
charge ot Occidental' 8 Libyan operations in 
19B1 and 1982 . In addition, counael tor Sun 
Oil asserted that .y te.ti.ony concerning 
Occidental's replace.ent at its U. S. person­
nel with Canadian peraonnel frOll its aub­
sidiary CanOxy was erroneous and read trom a 
state.ent of tan cua.ing that no Canoxy 
personnel were used in Occidental' 8 Libyan 
operations. The.e state.ents which were 
offered to the Arbitral Tribunal in 1986 are 
identical in all material raspects to the 
state.ents presented to this court in the 
aftidavits of Mr . Miller and Mr . CUmming . 

(0 .1. 15A, Exhibit 6, Aft . ot Mr . Blo. at 4 ; see alsQ D. I. 15A , 

Exhibit 6C, Mr. Blom's Handwritten Not •• of June 1986 Hearing, at 

9-10 [pages not numbered).) Sun Oil has not exactly Qtfered an 

alternate picture at what occurred during this sec ond hearing. 

32 

• 
It. tev co .. ant. Qn this i.sue are rather aabiguous26 and are not 

supportad by any attidavit. or other evidence . 

The Court therefore accept. Mr. 810.'. description of 

the .econd hearing, and conclude. that Sun oil vas not prev~nted 

tro. pre.enting it. ca.e • bA Convention, art. v., .ec. l(b). 

In addition, Sun Oil has not proven traud. Alternatively, even 

a •• u.aing the alleged fraud did occur, it did not relata to a 

material i •• ue 1n the arbitration, and Sun Oil could have 

discovered it during the proceedings . 

II. Po.nge Ayard Hot suppgrted by the hidence 

Sun Oills second challenge to contirmation ot the award 

focua.s on the $20 million the Tribunal granted 1n damages. 

According to Sun Oil, contirmatiQn of the award should be denied 

based on article V, section l(c),21 becauae the arbitrators 

26 . NOC·a counsel, Mr . Riedinger, objected during 
the June 1986 he.ring betore the panel to the 
introduction ot any evidence on thls subject 
(i . e. Mr. 810.' s prior te.tl.ony), and 
objected to any questioning ot Mr. Slom on 
this subject by either the panel Qr Sun's 
counsel. While one ot the arbitrators had 
begun to que.tion Mr. 810., that inquiry 
stopped abruptly atter Mr. Riedinger ' s 
objections. The panel thus received no 
evidence on this aubject and expre.sed no 
vievs on it in its Avards or elsevhere : 

(D.!. 16 at 15.) 

21. Recoqnition aay be denied it • [t]he award deals vith a 
ditterenc. not contemplated by or not talling vithin the teras , ot 
the submiasion tQ arbitration, or it contains deciaiona Qn 
matters beyond the scope ot the submission to arbitration .... H 

Convention, art. V, sec. l(c). 

33 
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• 
exceeded their Authority, and ba.ed on article v, section 2(b), 

the Convention'. public policy deten •• , because confirmation 

would v lolate due process. Sun all arque. that the Tribunal 

exceeded its authority because it dId not baae its damage award 

on the evidence presented and inatead acted as an amiable 

compositeur, which tries to reach •• rely an equitable, and not 

necesearily legal, reault. 28 Sun all alao argues that the 

Tribunal did not have jurisdiction to conaider Noels claims based 

on Article 8.2 ot the EPSA because auch claims were outside the 

scope of the Terms ot Reterence to which the parties agreed 

before submitting their dispute to arbitration. 

Article V, section (1) (e) of the Convention, on which 

Sun Oil relies, "tracks in more detailed form § lOed) of the 

Pederal Arbitration Act, 9 U.S.C. § 10(d), which authorizes 

vacating an award I [w]here the arbitrators exceeded their 

powers. I" PArsons, Whittemore OVerseAS Co., 508 P . 2d at 976. 

Like other Convention defenses to enforcement at A foreign 

arbitral award, this defense "should be construed narrowly." rd. 

Its counterpArt, section 10(d) of the Federal Arbitration Act, 

has also been given a narrow reading . Andros Campania Maritima, 

S.A . v . Marc Rich' Co., A.G., 579 P . 2d 691, 70J (2d Cir. 1978). 

28. When submitting a dispute to arbitration, the parties can 
request that the arbitrators act aa aaiable compositeurs, which 
aeans that the arbitrators can "tak[e) into consideration not 
only legal rules, but also what they believe justice, tairness , 
and equity direct (] ." Lecuyer-Thief try , Thiettry, Negotiating 
Settlement of Disputes Provisions in InternAtional Business 
Contracts; Recent Developments in Arbitration And Other Proces­
~, 45 Bus. Law. 577, 591 (1990). 

34 

• 
The Third Circuit recently addre.aed a claim that an 

arbitral Avard ahould be vacated becauae the arbitrators exceeded 

their paver. in violation of section lO(d) at the Federa l 

Arbitration Act. That case, MutUAl rire, Marine , Inland 

Insurance Co. v. Horad Reinsurance Co., 868 F . 2d 52 (Jd Cir. 

1989), describes the inquiry a court shOUld should undertake as 

tallows: 

It ia ... well .atabli.hed that the ·court ' a 
tunction in contirwing or vacating a co .. er­
cial [arbitrAtion) avard i. severely 
li.ited . " In conducting our reviev ve .ust 
exallina both the tora ot raliat awarded by 
the arbitrator as well a. tha taBa of that 
relief. We .ust deteraine it the torm ot the 
arbitrators I avard can be rationally derived 
either tram the agree.ent betwa.n tha parties 
or from tha parties aub.iaaiona [_ie) to the 
arbitrators. In addition, the taBS at the 
arbitrAl Award will not be subject to 
judicial revision unless they are "completely 
irrational." 

Horad Reinsurance Company, 868 P.2d at 56 (c itations omitted) 

(emphasis added). For the reasons stated belov, the Court tinds 

that the Tribunal' B award of damages was "rationally derived" 

tram the parties' agreement and thAt the terms of the award are 

not "completely irrational." 

a. Jurisdiction oC tho Tribunal 

The ArbitrAtion clause contained in the EPSA is very 

broad. It provides, inter alia, thAt "[Alny controyersv or clai m 

arising out of or rolating to this Agreement , or breach therea t , 

shall, in the absence at an amicable arrangement between the 

Parties, be settled by arbitration ...... (0.1. J, Exhibit A, 

3 5 
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• 
Annex 1, EPSA , 23.2, 47 ( •• phasia added].) The Ter.. of 

Reterence, pursuant to which the dispute underlying this case was 

sub.itted to arbitration, specifically state that one of the 

"i •• u •• to be d~ter.in.d· at arbitration was "(t]o what reliet, 

it any, i. each party entitled'?" (D . I. 3 , Exhibit At Annex 2, 

Teras of Reference 'I IVeE), at 5.) In addition, as atated 1n the 

Teras of Reterence, HOC I. clai.. included the allegation that 

Sun Oil was "liable to HOC tor all re.edies and a.aunts available 

under the EPSA and the appl icable lav ...... • (l.d. 'I III CA) (2). at 

2-).) Thus, the issue of d._ages, under Article 8.2 or any other 

provision of the EPSA, was properly before the arbltrators. 29 

b. 'ftle TribunAl'. Rationale Cor peNgOS 

After evaluating whether and to what extent Sun Oil was 

liable for damages, the Arbitral Tribunal concluded that Article 

8.2 of the EPSA constituted a liquidated daDages provision . 

Article 8.2 states in pertinent part: 

8.2 Failure to complete Exploration 
Program 

In the event that any part of the 
Exploration Prograa for any Area is not 
properly coapleted by the end of the Explora­
tion Period. applicable to such Area, Second 
Party (Sun Oil) shall i .. ediately pay to 
First Party [NOC] the costs of auch uncom­
pleted part at the end of such Exploration 
Period . 

29. Sun Oil aade the 8alle jurisdictional arCJWII.ent before the 
Tribunal. It vas rejected for reasons ai.ilar to those stated by 
this Court. (~D.l. 3, Exhibit C, Final Award at 17-20.) 

36 

• 
(D.l. 3, Exhibit A, Annex 1, EPSA 1 8.2, at 23-24.) Article 8.1 

of the EPSA, which i .. ediately precedes the language quoted 

above, .tat •• : 

8 . 1 ExploratioD Progro. 

.. a 

(~. 1 8 . 1, at 23 (emphasis added).) The Tribunal found that 

this language in the contract aade Sun Oil liable Rfor the costs 

of the uncompleted part of the exploration proqram . . . [without 

any] finding that the First Party [NOC] Buffered actual loss.R10 

(0 . 1. 3, Exhibit C, Final Avard at 30.) The Tribunal went on, 

howev.r, to consider the effects of Libyan law. which governs the 

EPSA.31 

30. The Tribunal coamented that although Article 8.2 ot the EPSA 
could "lead to rather .ev.re and rigid con •• quences for the party 
undertaking exploration operations ... it .ust be kept in mind 
that ... the EPSA is a risk contract. R (D.!. 3, Exhibit C, Final 
Award at 32 (eaphasis added].) In return for a Rtax-free 
percentage shareR ot any crude oil dlacover.d and produced, Sun 
Oil "undertook an unconditional and abaolute duty to render a 
counter-perfo~ance which consisted .ith.r in the ti.ely co.ple­
tion of the exploration operations or, it SUN-oIL did not 
coaplete theae operations vithin the prescribed ti.e, in the 
payment by SUN-OIL ot the coats of the unco.pleted part thereof .R 
(l,d.) Although this was a Rheavy co_itaent, R it was not a 
burden sufficient Rto deter one dozen other petroleum companies 
tram .ntering into aore or leas identical EPSA's with N.O.C. in 
or about 1980. R (Ia.' 

31. Article 21 ot the EPSA stat •• : "Thia Agr •••• nt shall be 
governed by and interpreted in accordanc. with the lawa and 
requlationa of the Socialist People'. Libyan Arab Jaaa.hiriya , 

(continued ... ) 
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• 
The Tribunal noted that, under Libyan law , liquidated 

d.aages provisions are valid; however, -d •• aqes fixed in advanc e 

by such (liquidated d.aag •• ) claua •• are not due 'it the debtor 

.stablishes that the creditor haa not Buttered any loss'[]" 

whatsoever. (~. at 31 [discu •• ing Artiel •• 226 and 227 of the 

Libyan CivU Code).) The Tribunal concluded that "the debtor," 

Sun oil , tailed to establish that NOC had not suttered a loss: 

The Arbitral Tribunal ta however unable to 
accept SUN-OIL'. contentIon that no damages 
whatsoever were Buftered by N.O . C. a& a 
result of SUN-OIL's non-coapletion of the 
exploration proqra • . •. it i. clear that N.O . C. 
did sutter 80a. 10s8 by 108ing its chance, 
within the exploration period, to discover 
oil in the Contract Area and , within the 
exploration period, to obtain all the 
intonation and data needed to assess the 
petroleum resources in the Contract Area . 

(lsi, (ellphasis in the original]: s •• also i.sl . at 31 ("CT)he 

actual loss Buttered by N. O. C .... consists of the dallages flowing 

from the fact that N.O . C. did not receive, within the exploration 

period, the geophysical fntoraaticn and data needed to assess the 

petroleum resources in the Contract Area and to make decisions 

accordingly."].) 

Having concluded that Sun oil tailed to .ake out the 

requisite showing under Libyan law that NOC did not sufter any 

loss at all, the Tribunal then went on to consider whether the 

entire aUll called tor by the contract as liquidated damages 

should in tact be awarded. The Tribunal tocused aga i n on Libyan 

31. ( •.• continued) 
including the Petroleua Law . " (0.1. J, Exhibit A, Annex 1, EPSA 
! 21, at 45.) 

38 

• 
1av , which provide. that "[t]he Judge •• y reduce the ... ount of 

the •• [liquidated] d .... ges if the debtor establishes that the 

a.ount fixed was gro.sly exaggerated or that the prinC i pal 

obligation haa b.en partially perfon.d.· (.lJS. at Jl (quoting 

Article 227(2), Libyan Civil Code).) Par s.veral rea.008--

including it. conclusiona that Sun Oil, although incorrect in 

clai.ing .f..o.Da aa10uro, neverthele •• acted in good faith, that 

NOC did not aake reaaonable efforts to aitigate ita 10 •• , and 

that the cost of HOC's actual los. decre ••• d because of the drop 

in global crude oil price8--the Tribunal found that NOC's 

recovery of liquidated damage. shOUld be li.ited to $20 aillion. 

(.lJS. at 36-40 . ) 

In fashioning ita daaag.s award, the Tribunal carefully 

consid.red both the EPSA and Libyan law, as well as the sub.is­

siona and arguments ot the parti.. . The Court find. that there 

l. nothing ·completely irrational- about the TribUnal's award or 

its reading of the parties' contract. Thus, .indful of the fact 

that "[i]t is not this Court's rol •. .. to sit as the panel did and 

reexaaine the evidence under the qui •• ot deter.ining whether the 

arbitrators exceeded their powers,· HorAd ReinsurAnce COIRpany, 

868 F.2d at 56 (citation omitted), the Court will not inquire any 

further. 

c . Sun all', Dua Proce •• Bights 

Sun Oil argues that it. due proc.ss rights would be 

violated by confirmation ot this damages avard . Hence, it asks 

39 
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• 
that the award not be recognized based on the Convention's public 

policy defense. Because the Court has already concluded that the 

Tribunal's award is rationally derived troll the language con­

tained in the EPSA and Libyan law, Sun OIl's due process argument 

does not have any merit . 12 

III. Yiolation of D,S. Public Policy 

Sun all's tina I challenge to confirmation of the award 

rests solely on the public policy exception contained in article 

V, section 2(b), of the Convention . Both parties in this case 

agree that the public policy defense "should be construed 

narrowly , II and that confirmation of a foreign award should be 

denied on the basis of publ Ie policy "only where enforcement 

would violate the forum state'a aost basic notions of morality 

and justice." Parsons' Wbittemore Oyerseas Co., 508 F.2d at 974 

(citations omitted); see also waterside Ocean NAvigation Co., 

Inc. v. International Navigation Ltd., 737 F.2d 150, 152 (2d Cir. 

1984) . Not too surprisingly, however, the parties do not agree 

32. To some extent, Sun Oil's due process argument is really a 
claim that the Tribunal erred In it. interpretation of Libyan 
law. A aere error of law would not, hOllever, be SUfficient 
grounds to refuse recognition of the allard. Restatement (Third) 
of the Foreign Relations Law of the United states I 488 comment a 
(1987) ~ H.A Northrop Corp. v. Triad Int'l toc:tg. S.A ., 811 F.2d 
1265, 1269 (9th Cir.), cert, denied, 484 U.S. 914 (1987); ". 
Brandeis lntsel Limited v. Calabrian Chemicals Corp., 656 F. 
Supp. 160, 165 (S.D.N . Y. 1987) (not even "manifest disregard of 
the law" would be sufficient to deny recognition of a foreign 
arbitral award based on the Convention's public policy excep­
tion) . Horeover, here there i~ no reason to believe the Tribunal 
made any error whatsoever. 

40 
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as to whether this particular case fits within such a definition 

of the public policy defense. 

Sun Oil argues that confirmation of the award in this 

caa. would violate the public policy of the United States for 

three rea80n8. First, Sun oil contend. that because confirmation 

would "penali~e Sun for obeying and supporting the directiVes and 

foreign policy objectives of it. govern.ent,- other companies and 

individuals would be less likely to support U.S. sanctions 

programs, thereby diminishing -[t]he ability of the U.S. govern-

ment to make and enforce polici •• with economic coats to U.S. 

citi~en. and corporations .. . . " (0.1. 12 at 51.) Secondly, Sun 

Oil contends that confirming the award would simply be "inconsis-

tent with the substance at United States antiterrorislD policy" 

Usl.), and thirdly, that it would also ·underaine the interna­

tionally-supported antiterrorism policy .. • by sending a contradic-

tory .iqnal concerning U.S. co_itlllant to this policy and by 

making possible the transfer to . .• Libya ••• funds which could be 

employed to finance its continuing terrorist activities ." Cli. 

at 54.) Sun Oil also presents lIIuch statistical and historical 

information designed to demonstrate the character of the Qadhafi 

GoverDJIent. (See . e.g., 0 .1. 16 at 24 lasserting that Libyan 

activities "threaten the IIIOst ba.ic standards of human behavior"-

].) Soe also ~ nota 5. 

The problem with Sun Oills arguments is that "public 

policy" and "foreign policy" are not synonymous. For example, in 

Parson9 , Whittemore OVerseas Compony, 508 F. 2d at 974, the 

41 
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• 
Second Circuit addressed this very i •• u., 8.ylnq: "To read the 

public policy deten.. .a a parochial device protec tive of 

national political inter •• t. would .erioualy undermine the 

convention'. utility. Thi. provision va. not •• ant to enshrine 

the vaqari.. of international politics under the rubric of 

'public policy. '" 

In Parsons, the court faced A .ituation siailar to the 

one in this case. There, a U.S. corporation clai.ed ~ 

a01.ure when, following the outbreak ot the ArAb- Israel I Six Day 

war , the Egyptian government severed diplo. atic ties vi th the 

U. S. And o r dered most Ame r i c ans out of Egypt . The U. S . c orpora­

tion contended that "various Act i ons by United States offici a l s 

subsequent to the severance of American-Egyptian relations .. . re-

quired OVerseas (the u.s . corporation], as a loyal American 

citizen, to abandon the project . " ~. Sun oil argues that this 

case is ditferent because Libya's terrorist activities, wh i ch 

have been condemned internationally, are hardly just a parochial 

interest of the U. S . On the other hand I the U. S . Government's 

pol icy towa r ds Egypt in the 1960's, the foreign poli c y at iss ue 

in Parsons, was just "an outgrowth of an important but nonethe -

less conventional regional confl i ct . " (0.1. 16 at 23 . ) 

Despite Sun Oil's atte.pts to distinguish Parsons , it 

is clear that the policy objectives at issue here and the ones at 

lsaue in Parsons ditter, at .ost, in degree and not in k i nd. 

This Court does not doubt that the ugly picture ot the Qadhafi 

Govern.ent painted by Sun Oil'. paper. i. accurate. The court is 
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siatlarly cognizant of the fact that Libya itaelf is not a 

aignatory to the Convention : and hence, "it the tables were 

turned," as Sun Oil points out, a U.S . coapany wou l d not neces-

earily be able to entorce an arbitral award against NOC in the 

Libyan court_ . (0 .1. 16 at 26 n . 37.) But Libya IS terrorist 

tactica and opportunistic attitude towards international commer­

cial arbitration are aiaply bel ide tho point . )) 

Tbe United State. hae not declared war on Libya, and 

Pr.aident Bush has not derecognized the Qadhati Government. In 

fact, the current Administration has speciti cally given Libya 

permisaion to bring this action in thi. Court . Given these 

tacts and actions by our Executive Br anch, this Court aimp l y 

cannot conclude that to contira a validly obtained , fore i gn 

arbitral award in tavor of the Libyan Govern.ent would violate 

the united States I "most basic notions ot morality and jU5-

tice . ,,34 

33. The Court would also not. that Sun Oil has revealed its own 
brand of hypocrisy. It portrays ita behavior as an attempt to 
cooperate with the anti-terrorist toreign policy of the United 
States . But what Sun Oil conveniently overlooks is the fact that 
the Qadhafi Government was Already considered to be hostile to 
u . s . interests when the EPSA was negotiated. For example t Sun 
Oil's own papers underscore that al.oat one year before the EPSA 
was entered into, the U.S . £abassy in Tripoli was set on tire by 
a Libyan .ob, and the Libyan authorities did not respond t o 
protect the hbassy . NuaerouB other Libyan querilla and ter­
rorist eftorts were also known and docUllented. (See generally 
0 . 1. 16, Exhibit 1 , Libya Under 0Ddbatl; A PDttern ot Aggreaaion 
at Al-A13 (State Depart.ent docuaents outlining Libyan activities] .) 

34 . In light of the circuastances presented here, the Cou r t 
need not express any opinion a. to whether, when, or to what 
extent a foreign policy objective or dispute aight ever be 
sufficiently coapelling to warrant invocation ot the Convention's 

(continued . .. ) 
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• 
Although Sun Oil argue. that confirmation of this 

award would Dean that u.s. dollars would end up financing 

Qadhati I s terrorist exploits, the Court has already pointed out 

that the President is empowered to prevent any such transfer 

through the Libyan sanctions Regulations . FUrthermore, Sun oil's 

arqument that u.s. companies will be 1.s8 1 ikely to support 

sanctions it this award is contiraed A81umes that Sun 011 is 

correct on the central issue i n the arbitration underlying this 

petition for confirmation: that is, that Sun 011 was justified in 

suspending performance under the EPSA. The Arbitral Tribunal, 

however, concluded that Sun Oil was D.Qt justified in suspending 

performance because of U.S. actions at that time. Because Sun 

Oil was able to present all of these arguments, regarding ~ 

maieure and Sun's attempts to support U.S. policy , before the 

Arbitral Tribunal, this Court will not reexamine that issue 

here . 35 

34. ( . .. continued) 
public policy defense against confirmation at a foreign arbitral 
award . 

35. It is a180 important to note that the U.S. Government has 
de.onatrated that it is .ore than able to indicate when a company 
such as Sun Oil must abandon ita international contractual 
obI igations for the good of our country. In early 1986 , over 
tour years ~ Sun Oil first invoked the ~ maieure defense 
and suspended performance, the President of the United states 
directed the promulgation of the Libyan sanctions Regulations . 
~ .IlJ.R..[.A pp. 11-12. These regulations expressly prohibit, 
inter alia, the performance by any U.S. person of any unauthori ­
zed "contract in support of an industrial or other commercial or 
governmental project in Libya." 31 C.F.R. I 550.205 . 
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• 
IV. Interest 

e. freiydgaent Interest 

Having rej ected all of Sun Oil' a defenses, the Court 

will confirm the Arbitral TribUnal's award, and turn to the only 

issue remaining in this case, the propriety ot granting NOC 

prejudgment interest. 

Sun Oil makes two arguments in opposition to the award 

of any prejudgment interest by this Court . First, it contends 

that the award rendered by the Tribunal encompasses all interest 

owed to NOC and, consequently, an award of pre judgment interest 

by this Court would interfere with the Tribunal's jurisdiction . 

Secondly, Sun oil argues that the balance of the equities in this 

case does not support the award at prejudqment interest. 

Sun Oil's tirst argument is unpersuasive. Atter 

discussing at length the damages tor which Sun Oil was liable to 

NOC, the Arbitral TribUnal stated the tollowing in the conclusion 

section of its Final Award: 

6.3 SUN OIL breached its contractual 
obligations in ceasing the exploration in 
1982 on the basis of a torce majeure excuse 
which was tound unjustified: 

6.4 On the account of such breach, SUN OIL 
owes damages to N.O.C . for an amount fixed at 
US S twenty millions (sic] (principal and 
interest included); 

6 . 5 As a consequence, [the Tribunal] orders 
SUN OIL to pay H. O.C. the amount of twenty 
millions d o llars of the United states at 
America .... 

45 
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• 
(0.1. ), Exhibit C, Final Award at 41 (elDphasis added).) The 

Tribunal was obviously reterring to pre - award, and not pr"ejudg-

ment (or post-award), interest . Sun Ollis interpretation would 

lead to an absurd result, as the Tribunal's order to pay NOe $ 20 

lIil .tion would be converted into an incentive for Sun Oil to 

withhold payment. 

The Court will consider in more depth Sun Oil's second 

set ot arguments, which addresses the equities in this case. A 

district court does have the power to grant post-award, prejudg-

ment interest. ~ Waterside Ocean Nayigation Co., 737 F. 2d at 

153-54; Al Haddad Bros. Enterprises, 635 f. Supp. at 210; kf. 

Abromovage v. United Mine Wo rkers of America, 726 F.2d 972, 982 

(Jd Cir. 1984) (11[1]0 the absence of a Congressional direct ive 

to the c ontrary, the district court has broad discretion in 

determining whether to allo,", pre-judgment interest."). But in 

deciding whether to exercise its discretion to award prejudgment 

interest, a district court should consider four factors : 

(1) whether the claimant has been less than 
diligent in prosecuting the action; 
(2) whether the defendant has been unjustly 
enriched: 
(3) whether an award would be compensatory; 
and 
(4) whether countervailing equitable con­
siderations militate against a surcharge. 

Feather v. United Hine Workers of America, 711 F.2d 53 0 , 540 (3d 

Cir. 1983) (citation omitted). 

Sun Oil contends that it has not been enriched by its 

delay in making payment. The fact is, however, that Sun Oil has 

had free use of the $20 million it owes NOC . Sun Oil's argument 
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that awarding prejudgment interest in this case would be penal 

and not comptlnsatory is similarly unpersuasive. As the Second 

Circuit stated in Waters ide Oc ean Navigation Company , Inc, v, 

International Navigation Ltd., "In these days in whirh all of us 

feel the effects of inflation, it is almost unnecessary t o 

reiterate that only if such interest is awarded will a (party) 

wrongfully deprived of (its] money be made whole for the loss , II 

737 F.2d at 154. 

On the other hand, Sun Oil's tinal contention, that NOC 

has not been diligent in prosecuting its claim, is supported by 

the tact that NOC waited until July 24, 1989, almost two and a 

half years, before filing this petition to confirm the arbitral 

award . NOC has advanced no reason for its unusual delay. While 

the Court cannot hold that NOC's delay suffices to justify 

depriving it of all interest, it does justify refusing to award 

post-award interest between February 23, 1987 (the date of the 

arbitral award) and July 24, 1989 (the date of the filing of this 

action to recognize and confirm the award). 

A further consideration that is relevant to the fourth 

factor cited by the Feather court is the fact that in February 

of 1987, when the Tribunal rendered its Final Award, the Libyan 

sanctions Regulations were already in place. Thus, as NOC notes 

(.1.0 D. I, 27 at 16 n .• ), Sun oil could only have paid the sum 

owed into a blocked account, as provided for in the Regulations. 

~ 31 C. F.R. ff 550.413, 550.511. Accordingly, mindful of 'the 

tact that this Court has discretion in determining the rate at 
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• 
which to avard inter •• t,36 the Court concludes that the .oat 

equitable r •• ult i. to require Sun Oil to pay post-award, 

prejudgment inter.st at the average rate of interest paid on 

blocked accounts tro. July 24, 1989 to the date ot entry of 

judgment . The parties will be required to submit atfldavits 

indic ating the average rate of interest paid on other blocked 

accounts within the atorementioned period . 

b. Pgst1udgaent Interest 

Turning now to post judgment interest, the Court will 

award interest as provided in 28 U. S.C. i 1961, from the date of 

jlJdqment until such tille as the arbitral award and poat - award, 

pre j udqment interest is paid into an interest-bearing blocked 

account. Once this occurs, Sun Oil will no longer be liable tor 

postjudqment interest . Postjudqment interest will then be only 

the rate ot interest earned on the funds deposited in the blocked 

account . 

CONCWSION 

The Court will recogn i ze and enforce the Tribunal's 

award in favor ot HOC and against Sun all in the amount ot 20 

36. Sun oil aa.erta that Libyan law detenines the appropriate 
rate ot prejudqaent intereat. According to the Third Circuit, 
however, tederal law controls thia iaaua, and federal law calls 
tor the district court to exercia. ita discretion. ~ Sun Ship, 
Inc. v. Matson Navigation Co . , 185 F. ld 59, 63 (3d eir. 1986). 
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• 
.il1ion u.s . dollar. , with prejudqaent and po.tjudqaent interest 

as de.cribed above . 

A tinal judqaent will be entered in accordance with 

this opinion: but execution on the judqaent viII be stayed, and 

the judqaent aay not be regi.tered and transterred in accordance 

with 28 U.S.C. i 1963 unl ••• the Libyan Sanction. Regulations are 

co.plied with , particularly 31 C.F.R. II SSO . lIO, 550 . 413, and 

550. 511 . 
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IN THE UNITED STATES DISTRIcr COURT 

FOR THE DISTRICT OF DELAWARE 

NATIONAL OIL CORPORATION, 

Petitioner, 

v. Civil Action No . 89-415-JLL 

LIBYAN SUN OIL COMPANY, 

Respondent. 

PINAL JUOCj1IEHT 

For the reasons set torth in the Court's Opinion 

entered in this action on this date, it is 

ORDERED: 

1. Libyan Sun Oil Company's motion to dismiss 

National oil Corporation 's petition (tor recognit ion and confi r-

maticn of the arbitral award) is hereby den ied. 

2. Final Judgment is hereby entered in favor of 

National Oil Corporation and against Libyan Sun Oil Company in 

the amount of Twenty Million United states Dollars 

($20 ,000,000.00 ) . 

3. Post- award, prejudgment interest is awarded at the 

average rate of interest paid on blocked accounts from July 24 , 

1989 to date of this judgment. 

4. Post judgment interest is awarded as provided by 28 

U. S.C . i 1961 from the date of this judgment until such time, if 

ever, when the arbitral award and post-award, prejudgment 

interest is paid into a blocked account ; and once this occurs, 

• 

poatjudqment interest will then be only the rate of interest 

earned on the funds 50 deposited in the blocked account . 

5 . Execution on this Final Judgment is hereby stayed, 

.and the judgment may not be registered and transferred in 

accordance with 28 U.S.C. i 1963 unless the Libyan Sanctions 

Regulations are complied with, particularly 31 C. F . R. ii 550.210, 

550 . 413, and 550 . 511. 

Dated: Marcb 15, 1990 

~~£~ 

..... ... 

r , 
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NATI ONA L OIL CO RP . v. L111YA N S UN OIL CO. 

IN THB UNITE D STATIS DISTRICT COURT 

POR n iB DISTRICt O f' DE LAWARE 

@ 
II,I>.TI OIlAL O IL CORPO RA1'I OH, 

Pet: I t l oner . 

v. C iv i l Ac ti o n No. 89 - 4 15 - JI...l.. 

LIBYA H SUlI O IL COHPMIY , 

Respondent_ 

A.rthur G. Co nn o lly. J r. o f Connol ly, Sove , Lodg e L 
Elli ngton, Del .; Jo seph D. Pizzurro, George Ka-h a le 
Mi c helle A. Ri c e o r CUrtis, Halle t-P[" a vQst:, Co l t ' 
Vor-i<:, N.Y ., ( o r petiti oner. 

!lutr , 
lI1, 

Ho sIe, 

Wil ­
and 
Heo 

tI. J <'I1D6S Conaway, J r . a nd DlIo vld O' Co n no r o r Young . CO na IJlI Y, 

Starqa tt , TlI ylor, wl11111 nq t o n , Del . 

A . ()<.Jorkl n , Ann E . Hi sbacle, 
Washi ng t on. D.C . ; Stanley 
Ro!Idnor, Pa . , t o r res pond ent. 

Wilmingt o n. Dela .... are 
HlIrch 15, 199 0. 

and Erik 
L . Ar<'lb i s 

OPIHIO N 

W11lialll D. Roge rs. Doug la s 
T. Ho e o r Ar no ld , Po rt er, 

a nd J OJ:l;CS s. Gadderz 0' 

• 

fo;Jl-/ . 
IATCHUM , Sen i or District Judge . 

In t h is c a se the Court h as been c alled upon t o exa.lne 

~ nd evaluate, among o ther things, the legal signi Cicanc e o r the 

cur rent stAte o r relations bet\leen Libya and the Un ited St at~s. 

Tho r a ct s and ", r glllllents presented by the p a rtie s have. put this 

Cou r t in the u nenviable and precarious po siti o n o r hov i ng t o 

pla c e l eg al labe l s on the Co reign p o l icy maneuvers o r the Bush 

adMi nistra tion. un r o rtun",tely, the Court h as n o choice b ut to 

proceed. 

Petit I oner, Na tion al o i l corpo ratio n ("HOC"), seeks t o 

have this Cour t enter a n o rder con ti rllling a c o re i g n a rbitral 

a ward rendered In HOC 's Cavor agains t. respo ndent, Libyan Su n oil 

CO!l)pa ny ( " Sun a ll") . ( Docket. Item ( " O. I.") 2 at 6-7: ll.§. Case 

tl o . H 62 / }.S/JR I , Hati onal Oil corporation (L i bya) v. Libyan Sun 

a ll C01l1pa ny, Inc. (U.S.A.). Exh i bits B (first Award) , C (fina l 

}..WlJ rd). O. I. ).) NOC brings this a c ti o n pursuant t o the Conven-

tlon o n the Recognition and En f o r c ement. o r f o reign Arbitral 

Award:. ("tha ConventIon"). a creocy rottried by th e United 

States and implemented through Cong ressi ona l legls llJ tl o n . ll.O 9 

U.S.C. B 201-208 (1970). S un O il h a s :loved to di smis s the 

petitio n or, in t he !!Ilternative, t o deny recognition o r the 

a\lard . ( 0 . 1. 11; 0. 1 . 12 .j Thi s cour t has jurisdi c ti on 

pursua nt t o 28 U .S.C. 1)]1 as this c ase arises under Cederal 

law . s..u 51 U .S.C. S 20) (Hest S u pp. 1 51851). 

1. The arbitra l award in dispute here was issued in Paris, 
fran c e , under the auspices o ( the Int.ernati.onal Chamber o C 
Comme r ce. franc e is a sie tOry o f th e conventio n. a n d hen c e the 
requirement of re c ip roc i is satisfied. S,ll 9 U .S.C. § 20 1 
(West S upp . 19B9j. . 
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HOC Is /I co rpcC" lItion orgdnil.ed under the 10""" D C the 

soc1 411st People's Libyan Arab JOlllllhlrlya C"LibY4"), and .... ho lly 

o l.'ned by the LI byan Government. (0 . 1. ] at 2.) Sun O il Is a 

QelllllJare corpo["4ti o n end a subsidiary o r Sun compeny, Tn c . (~ 

n.1. 12 at 1.) The dispute cur rently bero re the Court 8te~s Crom 

4n (xplardtl o n "nd Produc ti o n Shar ing Agree men t ("EPSA " ) entered 

into by the pa rt ies o n NovelDber 2 0, 1980. (s.H f:PS ... . Ann ex I , 

Exhib it A , 0 . 1 . 3.) Th e EPS A pro vided, ~ A.l..1..a.. that Sun 01 1 

1.,/43 to c a rry out d od r und on o il e~pl o r4tl on program In Libya. 

Su n a ll began expl o rati on 4ct ivltls8 In the Clra t hal! 

o C 19 81. On Dec ember 18, 1981, Sun all Invoked the !.Q.r~ liII~ 

provlslon2 contai ned In the EPSA lind suspended pert:o rmanc e . 

(D. I . at. 4 ; 0.1. 12 at 6 . ) Su n a ll c }ablled t. ha t a State 

Dopart llle nt ord e r prohibiting the use o t: United States passports 

r or tr"ve l to 1.1by"J prevented It:\ p e r e onnel , a llo t: IoIhoa loIere 

2. That c lause re~ds dS r o l} o \Js; 

22 . 1 £:X~L.QQ.l i9.A.t..1.2D~ 

An y (a llure or delay o n the part o ( a 
Pllrty in the performanc e o t: Its obligati ons 
o r duties hereunder shal l be excu sed t o the 
extent attribut able t o ( o r c e majeure. f orce 
.ajeure shall inc lude, loIithout limitati on: 
Acts a t: God; insurrection; d o ts; 'Jar; and 
any un(o reseen c irc umstanc es and a ct s beyond 
the control o C such Party . 

(0.1. J, Exhibit A. , .... nnex 1, EPSA 1 22. 1, at 4 5-46.) 

Th e passpo rt regulati o n, issued pursuant. t o an executive 
order, stated that "United States paS6po rts shall cease to be 
v alid t or travel to, in, o r through Libya unless 6pec lri c ally 

(continued ... ) 

J. 

, 

• 

• 
U. S. c itizens , ( ro lll g o i ng to Libya. (D . I . 12 at 5-6.) Thus, Sun 

a ll believed it cou ld not c arry ou t the EPSA "in a cco rd ance .... Ith 

the int€!nti o ns o t: the parties to the contract." (Isl. at 6 

((ootnote om i tted).} HOC disputed Su n o11 's c laim o r ~ 

poiellro and c alled ( or continu ed pert: o rlllance . (0 . 1. J at L) 

In Harc h o r 1982 , the U.S. Government banned the 

Importati o n into the Un i ted States o r any 011 (ro lll Libya and 

sevorely rest ricted exports (ro lll the United S tates to Libya. 47 

fed. Reg. 10,507 (1982); 47 fed . Reg. 11,247 (1982). 'Expo rt 

regulations issued by the U.S. DepartlD.en t o ( COlDJll e rce required a 

li c ense ( o r the ~)(port. o r most g oods , including all techni c al 

info rmation. Because It "had planned to erpo rt substantIal 

quantities o ( t.echnical data and o Il technology to Libya In 

conne c ti o n \J lth tho e xplo rati o n progralll," SU Il 011 c lalgl~ that it 

r iled ( o r suc h 4n export license "so as t o be prepared t o re5Ullle 

operat.l o ns in Libya prolllptly 1n the e v ent the U .S. Gov ernment 

lit:ted th e passpor t prohibition . " (0.1. 12 at 7.) The appll c a -

tion r or 0 li c ense \J,,"S denied. 11.<l· ) There tl( tor, in lo t e June 

o ( 1982, Sun Oi l not Uted HOC that. It \Jas c loiCling the export 

regu lations as on addJti onal even t. o t: !~ majeyre. (S,ll 0.1. 

at 4 ; 0.1 . 12 at 7-8.) 

On July 19 , 1982, HOC tiled a request. (or arbitrati on 

....ith the Court o ( .... rbltrat i o n o ( the Int.ernatlon",l Challlber o r 

CO llllllerc e ("the ICC") In Paris , fran c e, p u rsuant. to the arbitra -

). ( ... continued) 
validated t o r such travel under th e author ity o r the S e c retary or 
State ." 46 fed. Reg . 60,712 (1981) . 

• 
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t.ion provision c o ncoldned In t.h e EPSA. 4 (D.I. J at 4 . ) The 

llIemb e r a o f t.h e arbitrati o n panel ("t.h e Arbitral Tribunal " ) IJer-o 

c h o sen 1n "cear-dance with tho a rbitration c l05use.. Ea c h P" ("ty 

pi c ked pno 4 rbttrator; t.he third .... to!' c h o sen by eha tnternatl o nal 

Chacber o r Co mmerc e. Sun 0 11 dotec ted EdPlund Huslde , " ( 0 rlIIe r 

united States Senato r and Soc ret.lIry o r St. ",t.e . HOC se 1 ected 

Pro Cessor Heln Kotz, Direc t o r or the Ha ~ Pla nck Instlt.ut. In West 

Genoany. Ro bert S c hltlel c k, a ( ormer c hier justi c e o r france's 

9UpreQe court (lA ~ s1!.:: c assati on), Wi!!IS selec ted as the third 

arb i trat o r by t h e I CC Court o r Ar b itrati o n . 

T he arblt.ratl on proceedlnqs vere held In P4r!s , fran c e . 

In Hay and June o C 198 4 , the Arbitral Tribunal held heartngs o n 

the issue o C ~ ~~. It issued an Inltlal alolard on Hay 

11 , 1985, that atated there had been no ~ majeure loIithln the 

meaning o r the EP S A . (0 . 1 . 1, E:xhlblt B, fLrst Alolard at 61.) 

The Arbitral Tribunal later held Curther hearings, 

• . The a rbitrati o n c laus e s t ates : 

2 ] . 2 b r.l2.U.r~ t..12.n 

Any con trov ersy o r c lala a r ising o ut o t 
o r relating t o t his Aqreement, or brea c h 
there o ! , shall , In tho absenc e o C an ami c able 
arrangement bet\Jcen the Parties , be settled 
by arbitration , in ", c cordanc e .... Ith the Rules 
o C conc il iation and Arbitration oC the 
I nternational Chamber o t Commer c e, i n Paris, 
fran ce, by three ",rb itrato rs . Each Pa r ty 
shall appoint its arbitrat o r, and the 
Internati o nal Chamber a t ConmerCe shall 
appoint the th ird arbitrator .... ho must be In 
n o !Jay rel ated to either Party and !Jho .... ill 
be the c hairman a t the arbitrati o n b o dy. 

(0 . 1. J, Exhibit A , Anne)( I, E:PS A 1 2], at 41.) 

• 

and o n 

• 

february 2), 1991, it rendered a second and rinal award in Ca Vor 

o C NOC a nd a g ai nst Sun all in the amount ot twenty lDilli on U . S. 

d o llors. (~ 0 . 1 . ] , Exhibit C , fi n al Award .) HOC hos s inc e 

been unable t o co l l e c t payment (ro Cl Sun oil. (~ 0.1. at 6 . ) 

tl QC C i led this petltton Cor con C 1 rtDlIt i on a ( the 

Tribunal 's 4'Ward o n July 2 " , 1989. (D. I. ).) On september 15, 

1989, Sun o il mo ved t o dismiss the petition. (0. 1. 11.) Tho 

Court he;!lrd oral 4 r gunent o n November 29, 1989 ond January 26, 

1990 . 

TIre HarlON TO DI S KJ SS 

SUII O il Dakes numerous a rgum,e,nts reg arding why NOC 's 

petit i on t o r re cogn i tion o C this arbitral award should be 

dismissed. f o r the reas o ns stated below, the Court 'Will deny 

S un a ll's mo ti o n. 

I. Rocognition b' rrereqylsite f o r bccess To U.S . COurt s 

In suppo rt o t its moti o n to dis=iss NOC 's petition, Sun 

a ll Clrst ad v an c es the arg ument thest tlOe, as an aC'lll ot the Libyan 

Government, Is n o t e n titled to a ccess to u.S. courts beca u s e o t 

~he status a t U.S.- Lib y an relati o ns. tl o e counters that It Is an 

entity o .... n c d by a ( o reiqn CJ o vernDent whi c h 1s rec ognized b y the 

U.S., and is thus ent i tled to a c cess to o ur c ourts regardles s o t 

the present state o t dipl o lllatic relation s bet!Jeen the U . S . and 

Libya . The Court agreC!s 'With NOC that it should not. be barred 

trom U.S. c o urts merely bec ause o t poor U.S.-Libyan relations. 

• 5 

h 
:0 
OJ_ 
-:z 
ij-i 
~~ 
::j:z 
Oh 
:Z::j 
JJO 

~~ 
Or­
JJ -i 

 
United States 
Page 31 of 77

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



OJ , .,. 

" 
() 
() 
u 
< 
1) 

Gi 
I 
-< 

* ;:: 

~ 
r 
m 
-< 
-0 
C 
<D 
C 
() 
» 
-< 
5 z 
(f) 

Z o 

• 
In Gutlctlnt.y T["\l:!lt. Co. y. United Stotea, )0 4 U .S. 126, 

137 (1938), the Suprece Court " r Cirmed the "generall y a ccepted 

principle" that suit on behalC o r a s o vere i gn state "may be 

t'Ialntalned In ou r courts only by that g ov ernment ",hich hos been 

recognized by the polltlcd} depa rtl!lent o C o ur o .... n government 45 

t.he authorized government o C the tore ign state , - l,.tI.t.er, In Its 

l<!lndmtlck s.A.~~ decision, th lll COllrt: Interpreted t.hls rule to 

mOlln that. an Instrumentallt.y oC the un f riendly but recognized 

Cast ro government In Cuba \,las entitled to a ccess to u.s. court s. 

Banco Ila c l on al de Cuba Y. Sabbatlno. )76 U.S. )98, 4 12 (196 4 ). 

Although It. noted that diplollllltic relati on s betwe en the U.S. and 

Cubll h Gd been severed, and the U.S. had IlIIposed ~ cOlllllle r ci <'.l 1 

em.bargo <'.Iq" Inst. ClIb <'.l and tro zen CUban /!Isset.s, t.h e Court. nevcrthc-

less conc luded t.hat. it was Mconstrained to consider a ny relation-

~hlr, Qb2~L-~(. ~Ith <'.I ~n1l~ u overeiqn p o wer au embrac-

Inq the privilege a t rellort.ing t.o United St.ates courts.R Ul . at 

~1 0 (emphasis added). 

The Sabbat1.ll2 Court under~co red the important point 

that recog niti on and the existenc e o r diplomatic relations are 

not synonymoU S. s.u irJ. at 409 n.l0, 410. While dipl omatic 

relations !IIay be severed "tor any number at political reasons," 

such an a c t "does not approaCh that (expression a t <'.Inilloslty) 

Implicit in a decl a ration a t' .... 4r . " ~. at 4 10; ~ll ill:i.Q 

Restatemellt: (Third) o t the f o reign Reillot i on s La w o r the United 

S tates 203, cOll\lQe nt d (1987) ("Recognition o r a qovernment Is 

o t'ten etfe c ted by sending and rec eiving diplomatic represent a-

6 

• 

• 
tlves, but o ne government C1~y recognize "l1other yet re Cr,,!n t rolD 

"5sumlng dlpl onlltl c relations with it. SI=ilarly, breaking o CC 

relations does not constitute derecoqnitlon o t the government.") 

The SlIpr elne Cour t 1I10re rec ently rea t tlnaed, in dictum. 

i ts adherenc e to this recogn ition- a ccess pri n c i p l e. "It has long 

been e5tabl i5hed.~ stated the Court, "tha t only governmen~5 

~~ by the United States and at p e ace wi th U9 are entit l ed 

to a ccess to our cour ts . P C I z e r Inc. v. Govern mt!nt o r 

India, 4 34 U.S. )08. 319-20 (1978 ) (elllphasi s a dded). I n SUDl, 

under existing case law it. is clear that NOC should not be 

barred t roe this Court. unless the United States either does not 

re cognize the Qadha cl Government, or 1s at war wi th Llby". 

Significantly, Sun 011 d oes not argile that the Libyan 

Gov ernment is not recoqn lzed by Lhe United Sta te s . rnstead, Sun 

Oil argues that N(t)he ' OytlAW (eg i me ' o t Libya'S Hu' a ~Clar 

Q<ldh oCI Is precisely the ~ o t reqlllltJ at \lhl c h these laccess -

11mltatlngJ rules are aimed." (0. 1 . 12 at 17 [e=pha5is 4dded] . ) 

Sun 011 further argues that t.he appropriate inquiry, t or deter-

min i ng whether a f oreign government should be denied access to 

U.S. courts based o n t or eign pollcy concern s , Is no longer 

whether a government is "recognized." {g . at n.17. Appa rent 1 y, 

the United States traditIonally Nregarded recognitIon "s d 

pol i t l ca l \leapo n , not a9 so~ething to be granted as a ~atter o ( 

lnternc!lt l on c!ll ob l i gation. It:S grdnL l nq o r re CtI!> ... 1 vas dlscre-

tlonary and could be withheld to Curther national policy. " R. 

walla ce, [nttln~12[!~U~ 71 (1986). But, according to Sun Oil, 

, 

• 
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"[I)n r e cent ye~r5. the U.S. practico h~s been La dee mphAs ize And 

olI l1o ld the us e or recognit.lon In C dI.!ItI o t c hanges and Instead to 

f ocu s on th e pre senc o or absenc e o C dlplo=at ic relati on s . (D. I . 

12 At 17 n.l1 [ c itati on oroltted].) s~ ~ R. Wa lla c e, ~; 

Restdt. ement. (Third) o r the f ondqn Rel o tlons L.:aw o r the United 

States S 20), report ers' n o tes cit 87 . Theretore, 4tter det",lllnq 

the decline o t U.S.-Libyan relati ons,S Sun 011 concludes th4t the 

resulting breakdo wn In dlplomdci c relations bars the Libyan 

Government 's d cc e s s to U.S. courts. (0.1. 12 a t 1 6. 

tle vert. f)eless, Libya 19 :H. ill "recognized" by the U.S., 

1I1bclt po;<rhap~ onl y "technlcolly" given t he un r rlen..Jly stollto o f 

relations. At. t.he very least., thl~ is \,Ih"t tlOe lIssert.s (~ D. I. 

15 at. 5 , 10), and Sun 011 d oe .9 not. dispute . cc.t. O. I. 16 <'.I t. 2.) 

Neither part.y has pointed t o "ny Exec ut.ive Branch st llo t.elllent. 

purporting to derecognl ze the LibY4n GovernPlenti IIo nd it seems 

c lellr thllt h O\,leve r poor relati ons \,11th Q4dha Cl may be today, 

~. T he LibYl!on "qoyernillent has be~n chtlr" c terlzed by the Presi­
dent. o t the United St." t.es tiS .!In 'out1,,\,1 r eqi J!ls' tlnd a 'poriah in 
the \,Iorld cOlMlunlty, '" and It. has been "imp li c ""ted in te rroris t 
at ta CKS throughou t the \,Iorl d on Unlt.ed St at.es cit l l.en~. " (D.l. 
12 <'It 14 -15 ( t oot. notes omi lt.edl· ) HoreoYt:r , 

Libya ' S milItary t'orce s have atta cked u .s. 
f orces, and U.S. t'orces have responded. The 
United States Embassy In Tripoli I s c losed as 
is the Libyan "Peoples' Bure .:r. u" in Washing ­
ton, and virtua ll y all e con omi c tcansactlons 
between the United States and Libya have been 
prohibit.ed by the U.S. Government.. The 
PresIdent IlllS declared that. t.he.e Is current ­
ly a "national elftergency " \,11th respect to 
Li bya. 

(Jd . at 1 5 (footno Les orolttedJ. 

• • 

• 

relali on s with Clistro when Sabbotlno waS decided were at \east 

equolily strdined. Thus, under the supreme Court's Sdbbo tl oo 

"n",lysls, the currently un(riendly state o r d ipl Olllat lc relations 

ulth L i bya woul d not appear to b e surri c lent. t o b a r the Libyan 

Gove rn~ent trom U.S. cou rts. 6 

A second reason .... hy the Libyan Goyernment should not b e 

barred fr o t:! our courts because of t.he st.ate o t it9 diplomat i c 

reilitions \,I1t.h the U.S. Is that the ElCecut.lve Branch h4s indl-

cated Its pre terence that the LIbyan Governme n t. s hould be given 

lI ccess by qrllntlng fl oe 1I licens e to InitIate these proceedings.
7 

(S~ O. I . 15.-., ElChibit 2E. In the words o r one co~e ntlltor, 

6 . Sun Oil also argue9 that. ~, ~34 U.S. at 319-20, presents 
a Cl o re precis e articulat.ion o t the recognit.ion-access analysis 
applied in ~bbat lno , 376 U.S. 398. C~ 0.1. 16 at. 2-5.) 
f.'-il..tl, according to Sun all, establishes a two-part "t.est." t o r 
determ in ing whether a Coreign government. is ent.itled to access t o 
ou r court.s; first, i s the t ore ign government. "recognized" a n d , 
secondly, is it. "at. peace" with the United St.lItes? Sll~, 
414 U.S. at )19-20j see also ~ pp. 6-7. Sun 0 11 lIIaintains 
that. even i t' Libya \Jere thought. to be "recognized," recent 
vio lent ellch a nges between our two countries mean that \Je are 
nonetheless not ·ot peace. R (0.1. 16 at 3.) 

The Cour t rejects this lIrgul!lent beca use the ~ Ilingull9 f1 

\9 lIIerely dicta, and the opIn ion does not otheL'"\.Iise de=ons trate 
an Intent to alter SabbatlnQ ' s reasoning. Horeover, as a 
prllctical Jll,.'1t.ter, It. is unlikely that t h is Cou rt could detllnline 
uhether the cu rr ent level a t tension in U.S.-Llbylln relat.lons \Jas 
sufficient. to .... arrant a t'inding thi1llt o ur countries lire not "at 
pea c e," given the lack ot' a f ormal declarat i on o t' .... ar trom 
Congre ss. Such a determination .... ould be oonjust.iciable unde r the 
poli t.lcal quest i o n doctrl ne. ~ E. Chemerlnsky, Feden 1 
J,yrisdlctiQO ~ 2.6, at 136-37 (1989). 

7. only t.he Executive Branch has t.he po .... er t.o recognize a 
foreign government and, hence , det.ermine which nations are 
entit led t o sue 1n U.S. courts. ~ PfiZer Inc. Y. Government o f 
India, ~ 3 '" U.S. at. 119-20. 

• 9 
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• 
(Ilt. Is !la t e t o generdollz& t hat ( In this 
",cell) the cou rts have at t.ellpt.ed to support 
the policy o t the executive brdnc h .... henever 
such policy is discernible . ",nd (t.hus) 
on e lIIay veIl conclude that the true siqni(l ­
CGnc a o r recoqnition or nonre coq nltl on t o 
tho teder" l couces Is thAt. the a ct serves 08 
a yuldepos t. to tho political \/l sh es o t the 
executive branch. 

Annot",tion, ~55 to fede rAl Courts by Fo reign St are or 

tla ti omal Therea t , Wh i ch United States DOc, Not Recogn Ize o r Wltb 

WhI c h Un ited Spites Hos tio plp1otllAt! c Rcl~j •. 1.Qn:l . 65 A . I •. R. fed. 

881, 8S 4 (198J Supp. 1989); ll.C UJl52 Co=ent. Un(ecog~ 

f or eign Soy ere lgn Cou rt lIeee ,, ' M teLJia,t!ooo} Pet~Mm1J;.A.~ 

~ron Y Th o HI T Stolt Shear, 12 r o r dhu Int.'l L.J. 790, 817-18 

(19B9) • 

Tndeed , t.he Inst.oIInt. c a se Is n ot. unlike an eollr l ler 

dispute lltigat.ed in this Cou rt. A teIJ yeartl Ag O. Th o lollt.ter 

c ase, Tr anspo rtee Ae re08 de Anq o l a v. Ro n a lr, Inc ., 5 4. f' .Supp. 

858 (O.Oel . 1982), prC!lsC!lnted t.he question o C vhet.h e r 1'1 s t.I'Il::e-

o \Jned corpo rati on o t the Pe o ple's Republic o t Anq o la, <lI country 

wit h \.Ihl ch the United Stdtes had no diplolll.atic relli, tions, \.las 

entitled t.o a ccess 1::0 U.S. courts. Th is Cou rt held that because 

"the purpose o r denying the pri vi l eg e o t suit. t o governlllents not. 

recogniz e d by the exec utive branc h Is s ol ely to give r ull er r e ct 

1::0 I::hat. br <ll n c h ' s sensitive polit.lcal j udgment.B , " a detendnatl on 

by the exec uti v e branch tha t the unrecoqn i zed q dvernmen t , or its 

instrumentality, shou ld be all o .... ed to sue would nat.urally tree a 

cour t r rom a ny restrict.lons pl a c ed o n the exerc i s e o r It.s 

Jurlsd1ct.lon. ld.. at 86)-6 • . 

• 

• 
Reg<llrdles& o r ho\.l repugfHl nt. th e c urrent Libyan Gov ern-

lIIent IIIAy be t o this Cour t and the Alllerican public, President. Bush 

has not derecoqnlzed It. Instead, his Adcllnlstra tl on has seen 

tit to Issue tlOC a llcen:.e to bring thlll suit. The Court has no 

cho i c e here but. to defer to the r orelgn pol i cy .... lsdo lll o t: the 

Execut i v e 8r~nc h . 

II. ~ry Regulati o ns As h Bar To This sy it 

In January o ( 1986, President Rellgan de c lared t hat the 

policies and a ctions o r the Libya n Governcent p os ed a suffi c ient. 

threat t.o U.S. nati o nal security a nd r ore lgn pol i cy 90 dB to 

constitute a "national emergency. " Thu s, purs uant to his 

delegated author ity under the Internationa l Emergency Ec o n o mic 

Po .... ers Act (lE£PA), 50 U.S.C. !IS 1101-11 06 ( West Su pp. 1989) , 8 

8. When th e 
t o 50 U. S.C. 
regull1tions 
li c enses , or 

(Ai 

President has decl ~ red a natlon~ l e me rgency purs u ant 
!i \ '101 o C tile IEEP )' , h e I s autho r i zed, "undor a UCh 

oilS he may prescribe. by lIIeans o t instruct i ons , 
o thC["'IJ\ se, " to: 

inv e s tigate, r egulate, or pro hibit--
ei) any t.ra ns a c ti o ns in ( o reiqn eX Change, 
( ii) transters o f credIt or payment.s 
between, by, through, o r to any bao nk ing 
insti t ution, to the extent that such 
tra ns fers or payments invo lve a n y 
interest o t any ( o relgn count ry or a 
national therea t , 

(8) investigate, r egulate. direc t and compel. 
nullify, void, prevent 0[' pro hibit, any 
a c quisiti on, holding, \J I thholdi n g, u s e , 
transfer , IJlthdra~al, transportation, 
imp o rtation or expo rtat i on o t , or deal i ng i n, 
o r exe r cJslng any right , pOlo/er . o r privileqe 
\Jtt h respect to, or transac tions Invo l vinq, 
any prope rty in ~h i ch any ( o re 19n country or 
a natIonal thereo t ha s any interest: 

• 
(continued . .. J 
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the President I ssued two exec uti v e ordera Impo sing e con om i c 

s enct i ons on Li bya , a nd o ut.hori zl ng a nd dlrec t.i ng the S e c retory 

o ( the Treof'Jury to prolDulg ate IlIIpl ellienti ng requlotl ons . SJ.:: ~ 

Exec. Order tIc. 1 25 4 ), ~I "ed . Reg. 815 (Jan . 7, 1 966 ) ; (lCce. 

Order Ho. 1 25 44, 51 f ed. Reg. 123S (J on . B, 1986).9 Th e regul o -

tlons s ubsequ ently Id su e d by the Secret llLY . whi c h Gr e those .!It. 

Is s ue In the Insto!lnt cas e, are c alled t.he Libyan sanctions 

Regul a t.ions ("the Regu lati o ns"). 5 1 f ed . Reg. 135 4 -59 (Jan. 10, 

1986); )} C. r.R . pt. 550 ( 1986). The Regul a t i ons provide, In 

pert.lnent part, as t allows : 

. . 

!.!nll..l.s li cenll.S1 o r a ut.hod zed pun,utlont 
t. o this pAr t , a ny atta c hlllent., .1.u..d.9~t. 
decre e, lien. exec ution, q a rnlsh lllent or o ther 
judicial process Is nyll And void .... ith 
respect ~~roperty i~kb on o r sinc e 
4 :10 p . lII. e .s. t., January 8 , 1986, tlHU.~ 
w~~r1-1ute r est o C the Gove rIllll~ 
kJIDc<I · 

( .. cont lnued ) 
by ... ny p e r e on, 
pr o pert y, suoJect 
United Stat es. 

o r .... Ith r •• p e c t to a ny 
to the jurl.dl c tl on o C the 

50 U.S.C. \1 702(a) (1) . 

9. On January ~ , 1990, In occordance \11th th e r e quireme n ts o t 
the Hational Emerg encies Ac t, 50 U . S.C. § 1622{d) (West supp. 
1989); see al:1 o IEEPA, 50 U.S.C. § § t701(d) " }706 ( West Sup p . 
1989), President Bush continued the state o t emergency previou sly 
declared .... ith respect to L i bya . 55 Fed. Reg . 589 (1 990 ). 

10. Under the Regulations, the 
spec lti c all y includes a corp o rati o n 
tially o wned or co ntro lled" by the 
C.f.R. pt. 550, § 550 . l0Q2). 

te["'lll " Gove rnlll e nt o t Liby a" 
that, I ike tlOC, Is "subs tan­

L i byan Cov ernlOent . ~ ]1 

• 12 

• 

5 1 fed. Reg. H 62 (J an. 1 6, 1986) ; Jl C. f.R . pt. 550, 550.210-

(e) (1987) ( elOphasis added). Li c enses a re Issued by the Treasury 

oeplI rtJlent's o rrl c e o r foreign Assets Contro l ( " OrAC", . 

a . L~~.2.L.l..nllJ at 109 s ulJ; 

Sun oil arques tha t HOC 's petition shou ld be dismissed 

bec ouse HOC rlIed this a Cl. i o n withou t a li c ense. Even though 

OfAC has 00'01 granted HOC a license to cove r this proceeding, Sun 

Oil cl aims that ~he Regulations' alleged requireme n t t o r a 

license ~ suit can be r iled 15 jur isdi ct i onal i n nature , a nd 

hence c o. nnot b tl circulllvented by i as u anc e o r a li c e n se that do.s 

not speci rt c~l ly prov tde Cor retroactive e CC ect. 

HOC argues precisely t h e opposite . It contends that 

the Regul ati ons did n ot reqUire It to obtain a llcen.se t o 

ini t iate this proceeding. It did, ho~ever, p r ocure such a 

Il c en6. ~lthout conced ing t ha t it was required to d o BO . Thus, 

NDC lIIalnt41ns that the I ssue o t .... hether a li c ense i5 ne c essary 

r o r Initlot ion o C suit 18 no .... moo t . 

Sun all '5 orgu~ents a re without Av ail . Although it is 

true that a license lIIeant to have retroa c tiv e et tect 18ust state 

liS much, ~ ] 1 C.r.R. 550.501( 0.). the ta c t 1.5 that the 

li c ense Issl.1'ed to tl OC d oe s just thd t . License nulllher 00595 

spe c ifi c all y a ut h or i zes a l lot the transactions or a c ts ne c essary 

r o r Inltlatlnq this particula r lawsuit in this parti cu lar Court . 

(~ Exhibit >E. D. I . 15A. , • license coul d hard 1 Y be =ore 

spec ific. 

• 1) 
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• 
Sun O ll'B c l",\m that" license t o l nitili t e suit Is A 

jurisdictional requirelllent tha t c lInn o t be cured ret:ro,,"ctlv ely 19 

!dmllllrly .... lthout meri t, a nd ha s been rejected by nUlDerous 

court s. ~jI, lL....9....... De",n Witter Reynold s , Inc. v . fe rn a n dez , 1 41 

f.2d 355, )60 (lIth elL 1911 4) ; ~, . Ha l l o n41 Al rCllotlve v. Gov ' l , 

State o C Ira n, 499 LSupp. 4 Ql, 4 0 " -05 (D. D.C. 1980) The 

req\llatlons d o not deprive thi s cour t o r jur i sdiction. Rather, 

to th e ext e nt. they 4pply, they lIlerely e(leet a ch .3 ng e I n the 

go~ernlnq substantive la~ . Bere , the Court need !lot. decide .... hat, 

it any, ef le c t the ide).; o t a licens e ( or Inlt:li!ltlnq '" 1 "' .... suIt 

would h",ve because the Cou rt r i nd s , as HOC urge s , that this issu B 

Is no .... moot:. 

b. ~n.:ilL!Q.Lf:nt.rY o C J ydgme n t 

Sun oil argues th a t even i t tlOC's l i cens e Is v olfd t o r 

ioitJa tlng suit., jud9lllenC c ann o t b e ~ru 1n (a vor o r lIoe 

~Ithout a r urther li c e nse. Sun all con tends that , si nce judgment 

c annot b e entered, NOC laCK S s t andi ng b e c ause its cl aim c annot b e 

redressed by this Court . 

To support it s po siti o n tha t t.he Regulati o n s f o rbid t.he 

entry o ( judgment In t hi s c esse , Sun a l l rel i es on the languag e 

contained tn the Regu la tions, especi .,lly in section 550. 210(e), 

.,s ~ell .,s the language In t h e specl tl c l i cense obt ai n e d by Il OC. 

The li c ense Is sued t.o tl DC 011 October 6 1989, by O.-.-. C, gronts 

pendsslon t or "[aJli t.ransactions necessary t o r th e I nit.iation 

and conduc t" o ( t.hese and re l ated l egal proc eedings begun in the 

Eastern Dlst.r i c t a t Pennsy lvania. (Lic. No. L-00595, Exhibit 2£, 

,. 

• 

• 
O. I. 15 .) Ho .... el/er, the licens e also expres sly st.ates that it Is 

not. to " be cons t.ru ed ,,"s ~utho rlzlng th e tr ans(e r o r an y blocked 

t unds, or ~ or execut ion o ( o.nY judgment. " (!..d. [emphasis 

added ). ) A letter t rom ' the dlrect.o r o t OrA C that. a ccompanies t.he 

lI c e-lisa , and III e dd (' essed to couns el t or NOC • ., lso st<lltes th<llt 

.. n2....-WtIY.-2Lj.lli3g~l or executi o n t.hereo n lIIay be III., de wi t h 

t"espect to either cas e without a !.!.lrthe r spec i Cic li ce nse " t ro XII 

O rA C. (Let. t er o ( October 6, 1989 ( r o Cl R . Richard Ne~colI\b, 

Director a t Or AC, to Preston Brown, Esq. Att orney Cor NOC, 

Exhibit 2 E , 0.1. 15 (C!IIphasi s <lidded).) 

HOC argue s that the Regulations d o n o t requi r e <lI 

li c ense t.o a lia .... a judgment. t.o be e n tered i n i ts (.,vor In this 

c a s e . It. contends that th e Regulations b ~r o nly the un li c ensed 

execu tIon o r any judgment entered by t. his Court. Acco rd i nq to 

NOC, Sun all ' 5 interpretati o n, th<llt mere ~nt.n o r j udqClent Is 

bcrred, .... ould render the Requll!otions unr.onstltuti o ncl. HOC 

a ck no~ ledqes that OrAC 's position is, l ike Sun a ll's, tha t any 

judgmen t entered by this Court .... il1 be null and void, unles s HOC 

obt ains a l i cen se r o r this parti c ular pu rpos e. (:iU: 0.1. 15 at 

21-22 n .· .) But HOC ma i ntains t.hat orAC's i nterpretati on o t the 

e( (ect o ( t.h e Regu la tion s Is incorrect. ( 1.<1 . ) 

In support o r its r eading o ( the Re gul <l1 t i ons, tlOC 

pro rt ers cases Inte r·p(·etlnq a n al ogous ( o raig n asse t contro l 

regulct i ons. All o r these cases s u pport the propositi o n that. 

( o reign bl ocking regulat i on s bar o nly thos e jUdic ial proce edings 

tha t et tect a tr<llns f e r o r t ore ign pro perty or pro perty i nterests. 

15 
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• 
s..u...~, ~[LJ:Htte[ Reynolds IOc , . 7 41 f .2 d 4t. )61-62. Ho t 

too Burpri singly, therefore, in non e o r t.hes e CllS~6 .... e r e the 

appl1 c lIble bl ocldng regulations ( o und to b1!l[ the lIIere entry o C 

j u d gment. Il 

S un al l doe~ not c ite" singl e Cliise t o suppo rt Its 

interpret4t.i o n o C th e Requl a ti o ns. Hor e Import a ntly . it does not 

distinguish, or- even dIscu s s , t.he long lIn e o r a u tho rity relied 

on by uoc. The CO U l-t'S o un resea rch uncov e red nUlllorOU I:I c d seli, In 

add Iti o n to tho se c ited by HOC, th at interpre ted ana logous 

block ing rl'!gulati one .!IS b arring on ly judlci ld a c ts t h at. IJou }d 

o C( o c r; Il tr ll ns Cer o r t oc t!i gn property o r propert.y Inter e sts. 

!l~~. U.......9 • • I tek Co rp . v. F i rst NlIt. Jo n <'l l 8 a nk o f 80 Hton, 70 4 t'.2d 

1, 9 - 1 0 (1st e ir. 19S]). In o n ly o n e c ase di d a court re a d 

blocking regul a tion s a8 pro h i bit i ng a n u n li c ensed entry o r 

judgme nt . ~ Chase Ma nhatt "n Bdnk v . United China Syndi c ate , 

Ltd., Is O f .Supp. 848, 8.9 (S.D. N.Y. 1960) (construing f o reign 

Assets Control Reguldti o ns as prohib ltJng the entry o C a de Cault 

judgment agai ns t Chinese detendant ). That cou rt's reasoning h as 

been severely c rit.1c l zed. ~ Goodlun , \lnl ted States Gove~ 

f ore l gn Pro perty Contro ls , 52 Ceo. L . .J . 167, 796-9 8 (196 4. ) 

(chara cterizing t.he de c isi on a s " erroneo us" ) Vlshlpco Li ne v . 

Ch ase Hanhat.tan Bank , tlo. 77 Civ . 12 5 1 (RLC) , slip o p . at 15 

11. Although a pparent.ly t.hls i s the t lcst time the Li byan 
Regulations ha ve been interpreted , the ca ses re lied o n by NOe are 
persu as ive b e c ause the l anguage o C t he perti n ent. prov isi o ns 1s 8 0 
s ladlar t. o that I n t erpre t ed by t.hese other courts. !:.Ql!!QAil]1 
C. r .R. S 550.210 (e) (Libyan Regul at ions) ~b )1 C. r . R . § 
SJS.201 {c) (Iranian Regu la tions) . 

, . 
• 

• 
(S.D .tL Y. Nov. ] , }97s) ("this c ase Is no l o nger cons is t en t with 

the .... ei ght o C a u thority"), and d o eS n o t apply to the Ca c ts o C 

thi s c ase. 

The shee r vo l ume o C c ases supporting HOC ' s vie .... I s 

impressive . But i LS constitutiona l llrguments ar e equally 

compoll i ng . HOC cont e nds th at. sinc e on ly Co ng re lls Clln InterCere 

.... ith t.hls Court ' s jurisdi c t.i o n, any reading a t the RegUlati o ns 

th a t wou l d prevent t.he entry o f jud gment: v ou ld b e unconstitu-

ti o n",1. ~ t!sU..1..2nal hl rnotive , 4 99 LSupp. at 4 05 n.9. HOC 

r urt.her d rgues th a t Congress has n o t a nd canno t d el egate its 

exclus i v e c onstltution3 1 autho rity to expa nd o r abridg e the 

j \lr ludl ctlon o C the ( ederal courts . Whe ther Congre ss c ll n e ve r 

delegat o lc u po .... er ov er the jurisdicti o n o C the t edera l court. s 

need n o t be add re ssed. In this c ase the Cour t. rinda , as tlOC 

urg es, tha t Congress has not attempted to do 5 0 . 

1 . Pres ident's Authori ty Onde r the TeEPA 

In OaDes " Moore v . Regan , . 5] U.S. 6 54 (1981), the 

Suprer.Je Cour t examined the s cope o C the powe r Cong ress g ranted 

the President. und er t he l£EPA, the statute pu rsu ont to whi c h 

( o reign bl ocking regulations are promulgat. ed . P<apes " Hoa re 

Involved a ch allenge to the validity o C the President.'s 5Uspen-

sian a t claims ag a i nst the Iranian Covernment still pending In 

u .s. court.s , lind his nulli Cication o C a t ta c hments obtained 

against I ranian assets In th e Un i ted S tates. ACter revie .... ing t he 

statut.ory and regUlatory f ramework und er .... hl c h the President 
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• 
a c ted, the Court held that the IEEPA speci f ically authorized the 

President to nullity the attachments and o rder t.he trans ! er o C 

bl ocked Iranian asseta . I..d,. at 674 . Th e c ourt tUrt.her n o ted 

t.ha t lhe President also had the "aut hority t o prevent o r c ondl -

tl on atta c hments . .. • In the f irst. pla c e. 15:1. at 67 . n.6. But 

t.he statuto CQuid n~ als o b e read t o autho rtz e the suspension oC 

c laims pending In u.s. courts. 1Jl. at. 675 . The llltter holdi ng 

is perti n ent t o th e present c ase be c a u se barring the entry o r a n 

un l ice n sed judq lllent: Is s l!; ilar t. o suspendi ng c ltdllls . 

reasoned the r ol l o~jnq: 

We con c lud e that altho uqh the IEEPA 
aut ho ri z ed the nulliti c atl o n o f the attac h­
ment.s, it c an n ot be read to autho ri ze the 
5uspensl o n o t. the e lates. The c laims a t. 
Ameri c an clt. i zens against Ira n dre not In 
themselves trdn!!la c tions involving Iranian 
pro pert.y or e(1 0 rts t o exercige any right.!:! 
loIit.h respec t. t o such proper-ty . An jn 
pers o nda la~8ult, altho ugh It might 8ventu ", 1 -
Iy be redu c ed t o judglllent. and tho/lt judgment 
might be executed upo n , Is an cCt. o rt t o 
e s tab l i s h liability a nd t.lx d/l.lllages and d o es 
n o t ( ocus on any plllrti c ular pro perty \,Ilth!n 
the jurisdictio n. Tho terms ot tho JEEPA 
theret. o re d o n o t autho rize t.he Presiden t t o 
suspe nd claims in Ameri c an courts. This Is 
the vle~ o ( all the courts IoIhl c h ha v e 
co nsidered the C}\Jesti o n . 

The Cou r t: 

I.g . (C i t At i o ns ondtted) . Th e President 's suspe nsi o n o C c laims 

IoIA S e v entUAll y uph eld o n o ther grou nds. 12 SiU:I Id . at 6 88 . 

12 . Tho Pre sident h a d purpo rted t.a act. pu r 8uAnt t o his p o \,/ers 
u n der t.he IEEPA And 22 U. S.C. I 11)2 , the " ilastage A c t . ~ Exec. 
Order No. 1229 4 , 46 fad . Reg. 1 4 111 (1981). The Court r e jected 
the n o tion that either statute authorized suspensi o n o( c la i ms In 
U . s. c ourts. 12slJDJ:. CI' MoorB, 4 5) U.S. a t 618. Dut the Court loIent 
on to c onc lude based on "ln Cerences (that could) b e draloln CrOID 
the c haracter o ! the legislation Congre9s ha(dJ ena c ted in the 

( continued ... ) 

" 

• 

• 
In interpret.ing the extent to vhlch the lranillin 

Regulatio ns vere autho r! zed by Co ngress under the JEEPA, the 

Court emphasized that .. the congressional purpose In authorizing 

bl oc king o rd e r6 18 ' ta put contro l o t. t. o reign a s set.s in the hands 

o t. tho Pre:Jident . .. . ' " ~. at 61) (quo ting Propper v. C lark, 117 

U.S . 02 , 49) ( 19 ~ 9)} . Be c duse these " Cr o ze n as sets servo as a 

'bargaining c hip ' t o be u s ed by the P r esident IoIhen dealing IoIlt ll a 

h o stil e c oun try, " the Court t. o u nd it. \,/ o uld n o t mdke sense "to 

Al1 0 10l i ndivid u a l c la i ma n ts thro ugh o ut the country to mlnlmlto o r 

v hol ly eli~l nat.e this ' b argaining Chip' t.hrough atta c hlllents, 

garn Ishments. o r sill i lar enc umbranc es o n property. " 1.<1 . But 

the some re.s son l ng d i d not appl y to the suspen:Ji o n o t. c lAims 

bec a use the Pres i dent's control over corelgn property \{o uld n o t 

be slillilarly thre"tene d o r diminished by 10 DerSOn(!nl lll\{suits 

that lIIerely seek t o est" b lish lidbllity. 5.tl la. at 615. 

The l og i c o t. parnes Hoo rt di c tates th e c onc lusi o n that 

the IEEPA c" n n o t be re"d "9 "utho rizlng the President to direc t 

the pro mulgati o n o C regulati o ns that bar the ~ere entry o t. 

j udg~ent In d e dse suc h "5 this . NOC Is as s erting an in ~~n~ 

c lallll that consi s ts o t /l o thing mo re thAn an e t. t.ort t o establ l .!:!h 

liability and fix damages . l ) No pro perty in the United S tates 

1 2. ( .. . c o ntlnued ) 
4rea, suc h as the JEEP .... and the lI o stage Ac t, and fro Cl the histo ry 
o f acquies c en c e In e x e c utive c lalllls 5 ettlelllent . .. th4t the 
President .... 49 a u tho riz e d to suspend pending c lalm:J .. . . " lSI . at 686 . 

11. Althouqh UOC la pe t iti o ning t o c onrlnl on arbitral 1l1ol4rd, 
Its c laim merely seeks continuation by this Co urt o C Sun Oil's 
lIabi l ity, albeit as e!ltabllshed by the Arbitral Tribundl. The 

( c ontinued . . . ) 

I. 
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would b e detec ted by the Qere en try o r judgment. Theref o re , th e 

YEEPA d o es not prov ide statutory authority Cor E~ecutlve r egu la­

ti on s that ~ou ld preve nt the entry o t judgment by this Cou rt . l~ 

2. Prcaldeot'o Poyer t o Settle Clol_g 

S un 0 1 1 IIIdkea dn dlter-Dotl v e orqulllent th<'lt. does no t 

depend s o lely o n the {[EPA . E:lsent.l",lly. Sun a ll con te nds that. 

lh e cocbl n at.l o n o t (li c t o rs l5 that led the Su preme Cour t In ~ 

l...J:l.2.2.il t o uphold the President 's suspension o r cl,dllls . broug ht 

by h~erlc"n c i tizens against [ron, should be 8u !r ~c lo n t t o uphold 

'-'hot I t. t e rms ou "tho mO['"o l imi ted d e tl on t'Io t. lutlllu here , " ll ollIely 

t.he "regulat.l on o r the ent ry o r ludgment. rel ", tinq t.o the cl.:d m o r 

'" hostile r o reigo regll11e .... .. (0.1. 25 at. 1 2.) Sun oil IDI&-

ch,H'act.erize5 b o th t he Cour t.'s o pini on In !lAwe, Hooll, d nd the 

Implicat. l o ns o ( t.he reading o ( th e Regulati o ns I t. advoc at.es . 

1). ( .. con tinued) 
e fre c t. o ( entering Judgment In this c ase voul d b e t.he same as it 
1I0C hbd suud Sun 011 t o r br e<5 ch o f contr <5 ct:, Ins te dd o ( mov ing 
{o r conClrlDdti Cin o C an ar b it.ral dlo'4 rd ( Ir-...11ng Sun O i l lIable f or 
that bre<5 c h . 

1 4 . Sun a ll makes referenc e to several o t.her st at.lIt es, pur!luant: 
t.o whlch--along with the IEEPA -- the Preside n t cl i'!ll~ed t o be 
actI ng .... hen he o rdered pro mulgation o C the Libyan Regultlt.l ons. 
{D.I. 25 at 11 n.1 1.1 Sun oll has n o t arg u e d that any statute 
o t he r than t.he lEEP}' p rovides t .he President with aut.h o rit.y t o 
regu la te the entry o t judgment.s. The court .... oul d just not.e, 
ho .... ever, that none o f these o ther statutes f ur nI s hes any suc h 
autho rizati on In this c ase . See e g . , Nati onal Emergencies Act, 
50 U.S.C. §§ 1601 tl a.g.; International Securlt.y and Developl'Dent 
Cooperati o n Act o f 198 5, 22 U. S .C. B 2 H 9aa-8 to 2l 49aa-9; 
federal Ayiati o n Ac t o f 195 8, 49 U. S .C. J 1514 ; ) U.S.C. J lOt. 

15 . ~ ~Q.U n o te 12 . 

• 20 

• 

,, } t h ough I n Dames " Hoo re the Court di d uph o ld the 

suspension o f c la ims, it. did so o nly on fai r ly narro v gro unds: 

( Hie re- em ph asize the nar ro .... ness o t our 
Presi -decision. We do n o t. decide that t.he 

denL possesses plenary po~e r to settle 
c la im s , even as against f ore ign g oy ermeenta} 
e n t.itie s ... But ~here , ~s here, the settle~ent 
o C ' cIa ics ha~ been det.eC'3ined to be a 
ne c e ssary IncIden t. t. o the resolut.ion o [ i!I 

ma Jo r ( orelgn policy dispute between o ur 
coun try and anot.her, and vhere, as here , ve 
can conclude t.hat Co ngress a cqu Iesc ed in the 
Pr~siden t 'S a c t.ion , .... e are not. prepdred to 
say t.hat the President la ck s t.he p o wer t.o 
set.tle such cl a ims. 

O-ames 11 Q.2il, 01 5) U.S. at 688. The Cou rt co nc luded, 1n-Jjght-Q1 

~ngu:.~L\Blliln.nt t'\ cg \l1.~J1.!cll: , th/lt the President ho/ld the 

p o .... er to set t.le c la ims pursuant to an executlye a greSM-D-t 

nego t.iat.ed vl t.h /I ( o r eign government to reso lve a t oreig n policy 

crisis. It ~as c riti cal that t.he cont.est.ed Execut ive a c ti o n .... i!lS 

t. ake n pursu ~n t to an execut.iv e agreecent designed to settle the 

cl ai es o f u.s. cI tIzens agai nst. a foreign p o ver because the Court. 

detenained "t.hat Congress has implicItly a pprov ed t.he pra c ti c o a t 

c laim settlement by executive agreemen t . " l,d . at. 680. Alt.h ough 

"{pli!lst pr act i ce d o es not., by it.self, c reate p o wer . .. , " isj. at. 

686, the Court con c l uded t.hat. in parnes , Moore there IJ as more: 

namely, " ' a systematic, unbroken, execy ti ye practice, l ong 

pursued t o the kno .... ledqe o f t.he Cong reS 9 and never bef o re 

auestioned ... (that could l be tre ated , as a ~ o n "Exec utiye 

Powe r" v ested in the President by § lot Art . II. , .. l.9. . (quoting 

YounqstolJn Sheet. Tube Co. y. Si!lvye r , ) 4 ) U.S. 579, 610-11 

(1 952) (Ja c kson, J., con c urring)) (emphasiS added) . 

• 21 
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• 
The Dames i Hoore .., t l o n41 e t or uph olding th e Pres i -

dent 's euspension o f c la ims is inappl i cable to what Sun 011 calls 

the Li byan Re gu l at i ons' r ea sonable contro l over the entry o r 

judglDent on a cla im brought by 1. lbYlli. President. Bush h ", s not 

entered into any executiv e a greement to 80 tt le the claims or u.s. 

c itizen s against. Liby a . Thu s , that th e P re s id e nt might h a Ve th e 

p o .... er, ruu. employed ~, to settle or lI ulipe nd a cl.sll1l bet .... een 

Sun a ll and tlOC, through neg o tiati o n o f lin exec utive agreement 

.... ith Libya, is simplY Irrelevant. Mo r e over. contrary to Sun 

o il's co ntent.l o ns, regulating the entry o f judgment.s Is not 1I 

mo re modest po .... er than suspending c l a ims pursua nt to n n exe c utive 

lIgreelllent. . But even i t it \Jere a Pl o re lIIodest po ... er, Sun all h~s 

n o t po inted t o "oy evidenc e th"t Congress h o s a cquies c ed in the 

Pre ~ ldent's use o C it. Similarly , Sun 011 ha ~ not demonstr a ted 

th"t the Exe c utive hos exercised Its allegedly modest p 01Jer to 

regu late the entry o t judqmentB in the requisit e systeMati c, 

unbroken, and unquesti o ned PI"nner. 16 ~ D4mes Ho o re , 4 5) U. S. 

at 6 86 . Acco r dingly, the Court c onc ludes th"t In this c " se the 

Preside n t d o es n o t have the p O\Jer t o prohibit the mere entry o f 

Jud gment by this c ourt. I7 

16. Sun a ll ergue s that blocking r e gul a t i o n s such as the L i byan 
Reg u lations have been uphe l d numerous times in the past. As 
st.!lted previously. ho .... ever • .ill i nill 'pp . 15-17. v i rtually every 
tillle the regulations \Jere uph eld they IJere read as n2.t barring 
the Plere entry o f judg~ent. 

17. This result d o es not haDper the President ' s ability t o meet. 
t o reign p o li c y o bjectives th ", t nec essitate keeping undesirable 
fore i gn governments out ot u.s. courts . T~e President can ",IIJ"ys 
refuse In the first instance to re c ognize suc h a government; o r 

( c ontinued . .. ) 

" (. 

• 
]. ~l..s1 ent 'Q Po .... e r t o Ch a n g e the Ggy . rn i ng 1.0 w 

Sun all '. t ina l a rguPl e nt i s t hat i nterpreti ng t he 

Regulations as barring the e n try o t j udgmen t .... o u ld not. render 

thePl unconstit u tional be c aus e such a r eading \J ou ld not i mproper ly 

divest this Co urt o t jurisdiction. R" ther , Sun a l l con t e n ds tha t 

the b a r against entry o f judqtlle n t would si lD ply b e . s uch o s t he 

suspen s ion ot clo!lims In Dame s Moore, a l e g i timato Executiv e 

a c tion th"t c redtes ne .... subst"ntive ru l e s o r 1 "' ... . 18 

Sun a ll "I\sses the critica l I ssu e. It Is tnJe that, 

given ~rnes Mo ore. the President a rguably h as the pover to 

enter into on exec utive ~gree~ent .... i th Liby a whic h sett le s ci a IDS 

exist i ng bet .... een U.S. and Li bya n c i tizens. It is ~ 150 tru e th a t 

such an agreement IJou l d c hange th e l a .... gov e rning cl a im s bet .... een 

APlerlcans a nd I.iby a ns, .-snd this Court ... ould b . bound to .-s pply th e 

substa nt i ve rule o r laIJ created by the execut i v e o greeJllent.. Th e 

Presid e nt Plust, hOIJever. have i n the f irst place the po .... e r to do 

the oc t that pro duc es the alleged c hange In the g o verning la w . 

~. parnes Ho o re, 4 5) U.S . .:It 685 (not.ing examples o t hoW' t he 

Presid e nt changes the g o verning la1J by doing acts that h e Is 

emp o .... ered to d o) 

17. ( ... continued) 
he can dereccgnlze a recognized gove rnment tha t l ater disple a se s 
his adPlinistration. ~ guu:jl pp. 5-11 . furt h er1Dore. as no t e d 
prevIously, ~ fiQil pp. 9-11, i n thi s ca s e at least. th e 
Executive Branc h has indIcated that it p refers th a t t he su i t proc eed. 

18. The Court a c kn o .... ledges wh"t flOC h a s repeatedly pointed out : 
Sun oil ' s vario us arquments, regard ing the r ela tionship betIJeen 
the Regul"'tions end the jurisdiction ot this Court, "re arguably 
irreconcilable. ( Compare 0.1. 16 at 6 ~ 0.1. 25 at 12-15.) 

2J 
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• 
In this case, the c ourt has already con c luded that th e 

President's stAtutOry autho dty 15 limited to r e gula t ing t.h o sa 

judi c ial proc esses th a t W'o uld e t re e t II tro n sCe r o r ( o relgn 

property o r pro perty interests. l'1 o re o ver, any po .... er he m"y hAve 

under QAme o Hoo re 15 no t applicable here. The Court there t o re 

r e joc t e thl9 argument . 

I II . QgnlaJ.-2L...S.illLJll.1.~ .. .IL11Q .. U .Qn to pl s. aD 

Having re j e c ted all o r the arguments o tCered by Sun Oil 

I n supp o rt o r its I n terpretdt.l on o r the Requl.:lt.l o ns, the Cou rt 

",Ill read t he lanquaq e here I n d i spute 48 vlrtu lIIly e v ery cou rt 

b etore It . T h e Liby an Regulat.i o ns prohibit o nly th o se judl c llli 

I!I ct ~ t h a t tranate r Li b yan pro perty o r pro p e rty int e reat a . T h Ull , 

t he Li b yan Regul a t.i o ns do no t. b .u · this Court f r o m ent.erl ng 

judq-lIlont In this c aae , and S un Oll 'a :ltt:l ndlnq ", r q ullle n ts I:lllSt 

fa 11 . Fur t herm o re, f o r the rea9 0na prev i ousl y lIlenti oned , thl9 

Cour t h as already determi n ed that NOC sho uld n o t be ba r red (ro lll 

U.s. cour t.s bec a u se o f t.he ~tate o f U . S.- Lib y an r e lati o ns. 

Th ere f o re, ha v ing f o und all o f It s a r g umenta .... Itho ut lIIerlt. , the 

Cour t .... 111 deny Sun a ll' s mo tion t o dismiss HOC 's petiti o n. 

TIHUI=Qll-=-=~1[]Lhl!l!lJJlhlJ\~lIRD 

The Conventi o n o n the Re c ogniti o n a nd En t orcement a t 

f oreign Arbitral A .... ards at.tempt s "to encourt:lgo the recog niti o n 

and en t o r c ement o [ co •• erc I AI Arbltrat.l o n Agreementa In interna-

tl onal contra c ts and t o uni ey the 9tandards by .... hl c h agreements 

t o a.rbltrate are o b s e rv ed and ",rbl t ral a .... Ar ds ace enf orced In t he 

" • 

• 
signat o ry countries . " Sc heck: v. Alberto-CUlver- Co . • • 17 U . S. 

50 6 , 520 (197 .) ( c it.u: i o ns omitted) (emphasis added ). This Court 

must recognize the a .... ard r ende red by the I CC Arbitral Tr-ibunal In 

NOC '", fOo v o r unless Su n a ll can successcully aaser t on e o C the 

seven d e f enses enume r ated In Arti c l e V o t th e Convent ion . t.!. 

P",rs o ns , Whittemo re Overseas Co ., I nc . v . Soc iete Generale de 

l'Industria du Pa pLer (JUKTAI, 508 f'.2d 969,97) (2d Clr . 19 7 .) . 

Sun Oil has invo ked three o ( th e seven de f ense . Agai n st recoqnl-

tion . (0 . 1. 12 at 2)-2<4.1 It bears the burd en oC pro ving thAt 

any o f these defenses is applicable. leperial Ethi o pian c o v ' e v. 

Baruc h - f os ter Co rp . , 5] 5 f".2d ]]<4, ))6 (5th Clr . 19761; Al Haddad 

Bro tt . Ent.e rp rises , Tnc. v . HI S Agap! . 6 ) 5 f . Supp. 205 , 209 (D. 

Del . 1986) , ., CC ' d yith o ut o plnJ..sm, 813 F . 2d 396 (Jd Clr . 19 8 7 ) . 

"ft. e r considerlng the e v idenc e and a rgument s o C the 

parties , th i s Court , f o r the reaso ns out.lined bel a ...... re j e c ts Sun 

o il's defen s e s a nd conc ludes thot the arbitral a .... A rd. is entitled 

t o re c ogniti o n a nd enf orc e ment under the Con v ent i o n. 

I. USB o r · ra~.mLHJ sle.!!Jd ing · Testi!lo n y 

S lI n 0 11 's fIrst gro und ( o r asset· ting that the arbit r al 

a~a rd sho u ld n o t be recognized revolves around the Arbit r al 

TribUnal' s r e lianc e o n the testimo ny o f 00 Hr . C . Ja lll es Rl o Cl , a 

.... Itness ( o r tlOC. Essentially, Sun Oil c laims that Hr . 8 10 m's 

testimo ny .... as talse and misleading, that th is test.imo n y ..... as 

cr i ti c al to the Arbitral Tribunal's decision, and , therefore , 

that recogn iti o n o r the a .... ard .... ou ld vio l ate Sun Oil ' s due proc ess 

,. 
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• 
rights. 19 Hr . Bloll's testilllony "'d5 1II19lo4dinq, a ccording to Sun 

Oil, because the Arbitral Tribunal ~45 given the inco rrect 

impression thllt Hr . Blom, a ( OrlDe r vice president o r Occident .!!l 

Petro leullI Corporat.ion ("Occidental "), \las in charge or Occ ide n-

tal's Libyan o perati o ns during the tillo period a t IS6u8 . Sun a ll 

lIls a c h<'llrges that Hr . 81 0 m' s te8tilllony. " o n the c entral is!lUfl o C 

the c ase" (D. I. 16 o!lt 10). was (alse . Specttically , Sun Oil 

chal lenges Hr . 810m's assertion bef ore the Tribunal that Occ iden-

t 41 replaced Its 2)0 .\merJ c an employees In Libya prim<'lortly \11th 

C <'I n",d jons 1' rolD Its C4nl.todlan subsldLs ry. Acco rding to Sun Oil , 

this assertion was crit i c al because on e o t HOC 's main contentions 

during the o rb ltreoti o n "'AS Su n a ll's eollllged Ability to per(o["1:l 

und er the EPS A by dreovlng o n Its Canadleon subsidiary ( or person-

nel, as Occ idental had allegedly d o ne . 

Intenti onally g Iv ing rai se testimo ny In eon arbItration 

proceed ing would cOllstlt u te (r" ud. C.! . Oogherra v. Sa(ev" y 

Sto res, Inc., 6 79 f.2d 129), 1297 (9th elc.), c ert . de~, 4 5 9 

U.S. 990 ( \ 982). But "In o rder t o pro tec t the r1nallty o ( 

"rbllratl o n decisions, cou rts IDUSt be sl o .... to v a c ate an arbitral 

a\.lard on tha ground a t (raud . " l51. (c ltllttl o n olll ittedj. Accord -

19. Sun a ll C ia lIDs this first arqument (or url)inq non-r e coqn l­
ti o n a t th e avard 15 based on tva at the Conventi o n's enulDerated 
detenses, nallely sections I {b) and 2(bj a t Arti cl e V. Section 
l(b) provides a defense "galnst recogniti o n o f an 4!vard upon 
prooe that "(t l he p .... rty aq"lnst \.Iholll the " .... ard Is Invo ked .... ,,!I not 
given proper n o ti c e at the appoIntJlent o C the arbitrator or o ( 
the arbitration proceedings or .... as othe ..... ise un<)ble to present 
his ca se. . .... Sect i on 2(b) provides that an award lIIay be 
ref used recognition If its entorcement or recoqnltion " .... o uld be 
contrary to the public policy" of the country In whi c h recoqni­
t I o n is s o ught . 

26 

• 

• 
Ingly, "It.)he Cra ud must n o t have been discoverable upon the 

exerc ise o r due diligenc e prior t o the arblt.ratl on. " ls1 . 

(citot l on o mitted). The a l leged r r-4ud must "l so relate to A 

!II"ter1 ,,} l:tsue. ~ tle .... " r);: Stereotypenl' un i on No. 18 v. Ne\olArX 

Hor-ning Ledger Co., )97 f . 2d 594 , 600 {Jd e ir.} (perjury does not 

justify v a c aLl o n o r an "rbltral a\ola rd ir It rel"t.es t.o "cn Issue 

remote ( rom the questi o n t o be declded W
), c ert. d~, ) 9) U.S. 

95 t ( 1968) ; !;. ( . QQ9hU: Ul, 6,9 f .2d at 1297. 

•. 1iL...JW>.~ 

Sun 0 11'9 (lrst chal lenge, regarding the (II 11 eged 

misrepresentati o n o C Hr . 610lll's credentials, borders on the 

t rivolous. It Is true that the Tribunal appears to have IIIlsunde-

rstood the extent o C Hr . e1 0lll 's "ctual dutie5. 20 But there Is no 

reas o n to con c lude that HOC \oIa8 at ra ult t o r thi s misapprehen-

sian. 

Hr. 61 0 11)'5 testimony wa:t cOlllpletely o ccurate. During 

the 1984 hearings , he stated, on di rect. examlnot l on by cou nsel 

( o r !-laC, th"t he li ved and \oIorked In Libya (ro m 1961 to 1969, 

when he was trons(erred to BakersCield. (S,ll O . I. 15-', Exhibit 

6B, Tra ns c ript o r first Award HeIJring at 69.) He als o stat.ed 

that atter his transter he v"s eventually pro mo ted to vice 

president o C Eastern Hemisphere Exploration, alt.hough he con-

20. The Arbit ral Tribunal conc luded Hr. 810m's p o sition 4S heIJd 
or Eastern Hemisphere Ex ploration lIIeant he \oIas In c harge ot 
Occ idental's Libya n operati on s. (~O.l. 1, Exhibit 6, first 
Award at 5 1 .) 

27 

• 

:b 
lJ 
tIJ_ 
-<: 
~-i 
:b~ 
:j<: 
Oh 
<::j 
lJO 

~~ 
Or­
lJ 
-i 

 
United States 
Page 42 of 77

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



OJ 

(}1 

., 
n 
() 

" -< 
D 
Gi 
I 
--i 

~ 

:g 

" m 
)> 

f;; 
-< 
-U 
C 
!D 
C 
o 
}> 

::! o z 
!" 
Z 
o 

• 

tinue d to reside in Bakers r leld. ( JjJ. /I t. 70.) 1 r the Trl buna 1 

qot the ~ronq impression a bout Hr. Bl o~'8 relati ons hip ~lth 

Occ idental's Libyan o perati o ns o r t.he CIIetlning o C his area o t 

retip o lulbility (the "eas tern JltUdS p here- ), it 18 Sun O ll's own 

(4u lt. 

Counsel ( o r Sun a ll h""d aD'lp l e opportun ity t o crC5S -

exam ine Hr. 81 0 m regarding the extent o C his duties . (See e 9 

D. I. 15A , Exhibit 6 8 , Tr<tnscrlpt o t first. Award lIearinq at 87 -

101 . ) Cou nsel simply chose not t o d o so. Ho reov er. Hr . 81 0 1:1'9 

appe a r a nc e 49 a ~itne6S was not " surprise. lIoe h a d provided Sun 

oJl .... ith its list o C .... Itnesses over sbe mont hs boto re Hr. Bl o l:I 

te s t irled. (~ D. 1. 1 51. , Exhibit 6 .'. .) Th a t. lis t n ot only 

Ident lC led Hr . Bl o~ 49 on HOC ~ it ne ~ 8 , but ala o noted his 

credent ials and relationship to Occ ide nt al , a n d ~tated as to 

~hl ch =at ters he wou ld testlfy.21 (~ J.t1 . at. 6 .) 

2 1. Bo nar v . Dean Witter Reyn o lds , I nc., 8]5 t'.2d 1378 (11th 
Ctr . 19881, on ",hl c h S un oil relies, presents very dif f erent 
t dCtS. flret , d S HOC elllph d s i zes , the appellants in D.QJlj}.c "'e re 
not given ad v dn c e no t Ice lilat the expert In question vas g01ng t o 
testi f y, ",hile Su n 0 11 receive d InCo('"'ln4ti o n about Hr. Bl oeR over 
hdlt a YElar In advanc e. Secondly, the lIisperception as to the 
a2D~ expert's credentials was caused by the e x~, who delibe r­
ately perjured hhlsel t on t he stand. Even mo re importantly, 
hO\.le ver. the "expert" in .Q2fua.[ turned ou t be an a c tual take . 
That Is, he 1 ied about ill a t his credentllllo- - ~h6re he ve nt t o 
sch oo l. what degrees he had , and \.Ihat j obs he had held . 

Hr . Blom, o n the o ther hand , Vd9 cOll'lpletely truthful 
about his c redentials . It vas the Tribun a l itsel t that dce~ the 
wrong conclus lon. Ho reover, this "e rror" "'4S not mater Lal . 
Even though Hr. Bloll wa s not In Libya or In c harcJe a t Occiden­
tal's Libyan ope ratio ns during the peri od vhen the EPSA was 
negot.l at.ed a nd I n et Cect, Sun a ll has not ar9ued tha t he vas not. 
qualltied to give an expert opinion 4S t.o the melllnlnq o f the 
£PSA. o r market condltl ons f o r qual i f ied personnel t"or a ll 

• 

( continued ... ) 

" 

• 

Su n 0 11 emphasizes I1r . Blom's ~ appearanc e be t ors 

the Tribunal, arler the First Avard had alre ad y been entered. 2l 

Sun Oil a rgues that at this poi nt., sinc e ths Tribunal's misappre-

hen~l on o r Hr . 810m's c redentl a l~ \.las apparent rro = its at.ate-

ments In the first A.\.Iard. NOC s houl d have In t ot""lll8d the Tribuna l 

a t the "erro r" I f it vas g o l nq to rely on He . Blom's test.1mony 

again . Althoug h perhaps NOC shou ld have correc ted the Tribunal 's 

misperceptl on,2 ] it did n o t present any tals8 testimo ny , even a t 

Hr. B10m's second appearanc e. Thus, there vas no "knowi ng U80 o r 

2 1 . ( ... cont i nued) 
explorat.!on a ct.ivit les In Libya. Unlike the ~ "expert," Hr. 
810m did have legltlllIat e credentials: he had previously lived 
and vorked in Libya, and during the relevant period was still 
wo rking as a vice president ( or Occidental . 

22. A.s already expldlned, ~ iUUU:'11 p . • , t. h e (frst set o r 
he"rl ngs vere held I n 198<4 and r esultll!d in the I~uud nce o r the 
Tribunal's "First. "ward," which de termined that Sun a ll h ",d not 
pro ped y I n voked the EPSA' s ~ ;4 j eure proy iaion ll . Subse­
quent.ly. more h e<.lrlnqs ~er6 held 1n Oecelll.ber o r 1985 .snd June o f 
1986. In r c bru"ry o ( 1987, the Tribunal issued It II "Final 
Award , " vhl c h dealt vlth the i ssue~ a t liability a nd damages , 

he", rings. 
0. 1. 15 A. 
a t 1986. 

I1r . 810m te st. lfJed Initially during the pra- Flrst A\.Iard 
" tran sc ript Is available o r t h is t esthlony. (~ 

EloChibit 6B . ) Hr . Blofl! t est.itled a second tlao In June 
Appa ren t.ly, no t ransc ript o f this testimo ny Is aVdll~ble . 

23. Even it this were vieved as an impropriety on HOC 's part, 
such 1II1sco nduct. wou ld not be sut!iclent grounds for refusing t o 
recognize the Tribunal's awa r d . In light o t all o f the facts, 
the Cou rt tlnds thdt HOC 's t allure to a c t arCi naati ve ly t o 
cor rec t the Tribunal '5 misunderstanding regarding Mr. B101ll's 
c redentials is hardly the t y pe o f misconduct that wo uld deprive 
Sun all of a fair he4ring. ~ . Ape x Fountain Sales. Inc. v . 
)(leinfeld, 818 F.2d 1089, 1094 (Jd Clr . 1981) ("{H)isco ndu c t 
apart lrortl corrupti o n, fraud, or partiality In the arbitrator.s 
justifies reversal only If it 50 prejudices the rights o f a party 
that it denie s the party 0) fundamentally tair hea r i ng."). 
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• 
false testlmony.~ 4S Sun 011 defines the alleged traud . (0. I. 12 

at )2.) 

b. Alleged Use o t CAnAdiAn PerBQ~ 

Sun al l's second c h a lleng e to HL 81olll'~ testImo ny has 

lUore t orce, but. Is n o netheless not: au CCl c!ent. to \oIoecont 000-

recognition ot' the TribuD.sl's Awocd. Mr. Bl o ll's stat.ement t.hot. 

Occ identAl replA c ed its Ameri CAn personnel wi th Canadians d oe s In 

to ct. appear t o have been Ina ccurAt.e. (s..u. 0.1. lV., Ex.hlblte 5 , 

6. Compare AU . o C Hr-. tU ClD, O. I. 15" . Exhibit. 6 w.1.t.h Trans c ript 

o t Hr. 81 0 111'5 Testi~ony. 0.1. 15A, Exhibit 68.) But, ,,"6 \,Ilt.h its 

rl rst c hallenge . Sun all hos no t. produced any evidenc e t o sho .... 

thot this inA ccurACY W09 a nything o ther thon unintenti onal. 

Hr. 810m t.estUled that about hale o t Occ idental's 2)0 

AClerican clllpl oyees In Ubyo!to \oIere rep13ced primo!torily by Canadians 

( ro lJl It.a Canalllllln aUbal dlary and Br ltll"llh citll:en a frolll Occ lden -

t. a l '8 Lo nd o n o rri c e. (0 .1. 15" . Exhibit 6B, Transc ript or Kr. 

Blom's Testllllony at 75.) Kr. 81 0 m no~ states that those 230 

Alle r l c ll n empl oyee!! .... ere replaced IoI Jth "non-American!!," halt o t 

IoIh o m c allie (rolll 1oI 1thin the Occ ident al org anizati o n . (~ 0.1. 

15A, Exhibit 6, Att.. o f Hr. 81 0 m at. 4 -5.) Thereto re, the 

essential point o t:' Hr . B101l's testimony 115 reaffirmed in his 

atridavit: Sun oil could have replaced its personnel in Libya 

\,lith non-Ameri c ans, as Occidental dld.24 (lJ1 . a t 5.) The 

" . 
Mr . 

Contrary to Sun oil's asserti o ns , the court 
BlolII's inaccu rate statement that Occ i dental 

con c 1 udes tha t 
had used salle 

(co ntinued . . . ) 
)0 

• 

• 
affidav its o ff ered by Sun 0 11 to c ounter Hr. 81 0 111'5 te!!tilllony do 

not controvert this criti c al polnt.
25 (U. D.!. 12A, Exhibits 5 

'" 6 . ) 

The mo st impo rtant consideration o f all , ho~ever, is 

that. Sun oil ~as "ble to present allot:' these argu.ments to the 

"rbltrol Tribunal. (S,ll 1s1. 1S t J1 n.25; 0.1. 15", Exhibit 6, 

Attldavit a t Hr . 810111 at )-4.) ~JiQ Wa t e r side Ocean )/aviqa-

t.lon Co., Inc. v. International Navigati o n Ltd., 737 f . 2d L50, 

15) (2d CIr. 1984); Blotro nik Hess - und Therapieqeraet e Gmb ll , Co. 

v. He d ( ord Hedi c al Instn.lluent Co., 4 15 Y. Supp. 133, 137 (O. N . J. 

1976) . Hr . Bloll's tI(tidavit , whi c h reco unta what. tranaplred 

24. ( .. . con tl nued) 
Canadian empl oy ees o ( Its Canodlan subsidiary woo. not Daterllli t o 
the Arbitral Tribunal's decision. The Tribunal's 0 \,111 chllrac­
terl~atlon o f Hr. 810M'S testJ~ony Illust.rat.es the ract that the 
eri t l e a 1 1 iSsue was \,Ihet.her il.D.Y non-A...IIler leans, not neces slIr 11 y 
Canadians, \,Iere a vailab le to repla c e Sun oil's AlIIerlctln pers onn el 
In Llbyo: 

Hr . Bl.OH has t.estitied t.h"t Occidental oil 
Corpo rati o n .... as able to con t.inue its Libyan 
produ c ti on "nd exploration operations despite 
the Passport Order by repla c ing, within a ( e lol 
months, no less than 230 ,\merican natlonale 
by an equa I number o f non-U 5 personne. l 
portly ([9!! .... ithin the occidental group o ( 
~paoles partly (rop oytslde soyrces . 

(0.1. J, Exhibit B, first Alolard at 51 [emphasis added1·) 

25. Harre v. A.H. Robins Co., Inc., 750 F .2d 1501 (l1th Clr. 
1985), Y.,Acoted 10 patl, 866 f.2d 1)03 ( 11th Clr. 1989), is 
there COl' e inapposite. The liA.I:.U court simply concluded that the 
appellant's Rule 60(b) motion ( o r a nelol trial should have been 
granted IoIhere the reco rd showed that tla material expert loll tness 
testified fal sely o n t.he Y..UJgte issYUn the case, ." (and) the 
deCense attorneys knelol o r should have kno~n o( the (alslty or the 
testimony . " llA.u~, 750 F.2d at 150) (emphas is added). lIere , the 
Cou rt rinds that the inaccurate testimony did not relate to an 
ultimate issue in the case. 

II 
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during his s eco nd a ppearanc e botoro the Tribuna l In June o t 1986, 

~ttests t o the ta c t that all o t Sun oi l's c urrent arguments ~ere 

mado t.o, and henc o 1mpll c itly rejec ted by. the Tribunal: 

5. At thoa tll [Jun e 19861 hear i ngs, 
although no prior not i c e had been provided t o 
m8 or couns el t o r HOC, coun::!!el lor Sun a ll 
raised issues concerni ng Illy c redibility "nd 
the a ccura c y o t t.ho test.imony "'hl e h I had 
given at the ~ mole y ro heari ngs tvo years 
eadier . In particular, counsel t o r Sun 
all, purport i ng to esUbli!Jh that I had 
lldsrepresented my crede nt Ials to t.he Tribu­
na 1. read to the Tribuna 1 frolll 4 stat.e ment ot 
Dudley Hille r po inting ou t that I ~a9 not I n 
charge ot Occ idental's Llby<tn operations I n 
1981 and 1982. In ~ddlt lon, counsel ( o r Sun 
0 1 1 ~sserted t.hat. my testimony concerning 
occ idental's replac ellent or its U.S. pers o n ­
n el v lth Canadian per s onnel !ro~ its s ub­
sidiary Ca nOxy Io'as er rondOUll " nd read e ro _ a 
stat ement o e Ian Cu mming that no Ca nOxy 
pers o nnel 10'., rill u sed In Occ ldent.41's Libyan 
operat.i o ns. Thes e statements Io'hi c h Io'ere 
o ftered t.o t.he "rbitnl l T ribun"l In 19 86 are 
Identl c <'.ll In "II 111<'.1 t.e ri a 1 respec t.s t.o t.he 
st4tclllcnt.s presented t o this Cour t In tho 
artldavlt.s o t Hr. Hll}er "od Hr. CUl!lllllng. 

(0.1. 15A, Exhibit 6, ACC. o r Hr . Bl o Cl at 4; ~l~ O.I. 15A, 

Exhibit 6C, Hr. 61 0 111'3 Mandlo'ritten Ho tes o r June 1986 lIearln9 , at 

9 - 10 (pages not nUlllberedJ .) Sun 01 1 h.,9 not. exa c tly o rtered an 

.,lternate pi ctur e o t Io'hat. occu rred dur ing t.hls s econd hearing. 

.' 32 

• 
Its Cew conment.s on this issue are rather amblquous

26 
and are not 

suppo rted by any atfldav its or o ther evidence. 

Th e Court theref o re a ccep ts Hr. 810111 '8 description a t 

the scco l1d /1e"rlnq , and con c ludes thllt Sun O il .... a9 not prevented 

troll presenting its c ase . s..u Convention, art . V., sec. l(b). 

In additi o n , Sun O il h as not proven (["ll ud. Al terno!lt.1 vo 1 y , even 

.,ss umlng the alleged traud did occur, it did n o t. rela te t o a 

cr.ateria1 issue In the arbit.ration, a nd Sun o il could have 

discovered it during the proceedings. 

II. paRago A .... ard Hot Supported by the ev i dence 

Su n o il's second c hallenge t.o contirmati o n oC t.he .!a .... ard 

Cocuses o n the 520 million the Tr lbun.!al grant.ed in da~a ge5. 

Acco rdlnq to Sun Oil, con tirmati on a ! the alo'ard should be denied 

based o n arti c le V, section l(c) ,21 bec ause the arbi trators 

2 • . NOC 's c o unsel , Hr . R i edinger, objec ted during 
the June 1986 hearing befo re the panel to the 
lnt.ro du c t.i o n o t any evidenc e o n this SUbject. 
[i.e. Hr . Bl oll' s prior test.imony). and 
ob jec ted t o any questi oni nq oC Hr . BloC! on 
this SUbject by eit.her t.he panel or Sun's 
counse l . While one o C the arbitrators had 
begun to question Hr. 610111, that. inquiry 
s t opped abruptly after Hr. Riedinger's 
Ob jecti o ns. The panel thus received nO 
ev idence on th is subj e ct and expressed no 
vle~s o n lt In its A .... ards or elselo'here. 

(O.L 16 at 15 .) 

27. Recogniti o n may be denied 
ditterence not contenplaced by or 
t.he subllliasi on to arbitration, 
matt.ers beyond the scope o C the 
Convent i o n, art. . v, seC . 1 ( c ). 

It ~(t.Jhe avard deals vlth a 
no t taIling ~i thln the te~s a t 
o r it. contains decisions on 
submission to arbit.rati on . ... " 

)) • 

h 
:0 
OJ_ 
-~ ~-i 
~~ 
:j~ 
Oh 
~:j 
:00 

~~ 
Or­
:0 
-i 

 
United States 
Page 45 of 77

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



OJ 
~ 

m 

., 
(l 
o 
-0 
-< 
D 
Q 

:!i 
<D 

~ 
;:: 

~ 
f;; 
-< 
-0 
C 
(D 

C 
() 

» 
-1 

5 z 
Cf> 

Z 
() 

• 
ex c eeded t.heir Auth o rity , dnd based o n ar t.i cle v, a c c t. i o n 2(b), 

the Co n v enti on 's publi c pol i c y de [ ense , because co ntlrmati o n 

IJQu ld violat.e du e process. Sun oil IIrquell the.t the Tribun",l 

e xceeded Its a ut.ho rity because it. did no t bose i ts damage "' .... ard 

on th e e vidence presented and Instadd a c ted as an ~~ 

j;.Q.li!po ;;!lteu t: , whi c h tries to rstlch aerely lU I e qult.!lbl o , li nd not 

necessarily legal, result. l8 Sun a ll 41 a o argue s th a t th e 

Tribun al did n o t have jurisdi c tion t o cons i der HOC ' s claims b ased 

on Arti cl e 8 .2 o C the EPS A bec a use suc h c laims \Jere o utside tho 

s c ope D C the T enDS o t Refere nce t o .... hi c h the p arties " greed 

b efore sub~ittlnq th ei r dispute t o a rbitroti on. 

Arti cl e V , section (1) ee) o ( the co n ... e nt i on. o n Io'hi ch 

Su n a ll relies . "tracks i n mo re det ailed ( o na 10(d) o ( the 

rcder~l .... rbitrati o n >.ct, 9 U.S.C . l O(d ). Io'hioh a uthorlze~ 

... ., C ilItI n <J ,n n .... ~rd , 1 .... 1 he ro the .,rb I L ra to r~ ~~ce6ded the ir 

p o .... e r!t .• " fA.Ul.Qn:tJ---HllJ .. t...lfilo re OY IQ I':ttl~. 508 f .l d at 9 ,6. 

Like o ther Conv ention de fenses t o enf o r cement o r a f or eign 

arbitral award . this de fe ns e ~should be construed narrolo'ly.M ld· 

Its counterpart . section lO{ d) o ( the Fede r al Arbitr.,ti on "'ct, 

has als o been gi v en a narro~ read ing . >.ndros campania H.,ri t lrna , 

5 . ... . v. Hare Rich" Co., A .G .. , 579 r.2d 691 ,70) f1d Cir . 19 78). 

18 . When submi ttI ng IS disput e t o arbit r ati o n , the parties c li n 
r eq' .Ie st t hat th e a rb itrators ..,ct as Am.iAb.l.JI: comoosl teurs. 1o'111ch 
lIIea ns tha t the arbitrator:. c an " tak(e) into conslderat.i o n not 
on ly l egal r u les, but also .... hat they belie ... e justi c e , fair ne ss, 
and equity direc t()." Le.cuyer-Thle ( (ry" Thlectry, Neg o tiating 
~tlement o C Dispytes Pro visions io Internati o nal BY~~ 
~at;;ct; ; Re c ent Developments in Arbitrat i on and Othe r Proc es­
~. 45 Bus. La .... . 577, 591 (1990) . 

H 

• 

• 
The Third C ir c uit re c ently add r essed II c la im th.,t a n 

arbItr.,l ., .... ard shoul d b e vac ated beca use the a rbitrato rs exc eeded 

their p o .... er ll in vI o lati o n o r secti o n l O{d) o r th e federal 

... rbitratlon AcL. That c ase, Hutual pi re , Harine , Inland 

Insuranc e Co. v. tlorad Reinsurance Co., 868 f .. 2d '52 (3d Cir. 

1989) , descr i bes the i nqui ry /I. court shou ld sho u l d undertake .,8 

( 0 11 0 .... 5: 

It I s ... well es t ab l ished th a t t h e " court's 
function In confirming or vaca ting 0 commer­
c iol [ ar bi tra t ion] o .... ard 15 severely 
limited. " In conducting our rev le ........ e tJust 
e x ami n e both t he f orm o t re lief aworded by 
the arbitrdtor 05 \.leI I as the term9 o f that 
relief . We lIIust determine ir the rorm o C the 
arbit ra t o rs ' a .... a r d c an be ro,ti o na..l..l.Y derived 
either tro m the dgreecent bet .... een the parties 
o r tro lD the parti es submissi o ns (sic] to the 
tl rbit ra tors. In ad d ition, t he tenDS o C the 
a rbitral d .... a rd .... ill not be SUbjec t t o 
judi ci al rev isi on unles s they are "comp l etely 

ir.u t lQuol - " 

UQ.r.~ln:lYr:JlJl~aLS.2mI:H~n:i. 868 f' .2 d .3 t 56 ( c lttltl on tJ Olll it ted) 

( emphasis add e d) . for t he rellso ns stated below , t he Court tl nd ~ 

thot the Tribunal' 8 a .... a rd o t damages 100'08 "roti onally deri v ed " 

tro n the parties' a gre ement and that the te nD S a t the a\.lo rd are 

not " completely irrational. 

" .. .JlJI..1...:!fI i c t 1 on a C th.LI:r..i.b.!.mA.l 

The arbitra t i o n c lause contained In the EPSA is very 

broad .. It provide s , ~~~. that "( A]ny c ontroversy or c laim 

arising ou t o C o r relat i ng to this "'greement, or brea c h thereo t, 

sha II , in the absenc e o t a n amicable ar r angement bet\leen the 

Parties, be set t led by arb i tratI o n ..... " (0 .. 1. J , Exhibit ... . 

J5 
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Annex 1, E PS A 1 23,2, .(7 lelDphasl a added ] . ) The TenDs o r 

Re f e:["enC6. pUr5Ul\nt. to whi ch the d ls pu t. e under lying t.hls c &s e "'./1.9 

sUbm ltt.ed to ",["blt. c lltl on, apec ltl c 411y lit-ate that one o f the 

ftIS!tU8S t o b e det.er-Ioed" at a rbitr a tion was " { t ]o "" h a t re lief, 

It any. 1 8 ell Ch p<'Il' ty entltled? ~ (0 . 1 . J, Exhibit A. Annex 2, 

TCnD!:J or Reference 1 t V( E) , lit. 5 .) I n additi o n , aa atated In the 

Terms o r Re ( erence, NOC ', c laims Included the allegati o n that 

Sun a ll "' ./1.9 ~l i able t o HOC ( o r all remedies a n d lIlD o unts aval1dbl e 

unde r the EPSA dnd the appli c a ble l aw .. ( ~ . , I IICA) (2). at 

2-3.) Thus, the issue o r dam a ge s , under Arti c le 8.2 or an y other 

provis i on o r the £PS A. \IllS properly be r o l'_ the e rbltretors.
29 

h . TIle Trill!JnilL:IL.RA.tl.2IH .. l~r PO . a geo 

A[ ter evaluating v hether ond t o vhat e xt e nt S un a l l vas 

l iable r or damages, the Ar b i tral Tribunal concluded that Arti c le 

8.2 o r t he EPSA constituted a liqutdlllted daQaqes provision. 

Articl e 8 .2 states in perti n ent part: 

8.2 fai l ure t o cQm~~XQ~1Qu 
Program 

In the event that any pllIrt o r the 
Eltplor"'tion Pro q r· "'l11 t o r any Area i s no t 
properly comp leted by the end o C the [ltplo r· a ­
ti o n Peri od ctppll c a b ltl t o such "["eo , Second 
Party (Su n Oil) s holl illllllediotuly pay to 
First. Party (tWC) the costs o r s uch uncolII­
pleted p art at the end o f 9uch Exploration 
Pe ri o d . 

19. Sun 0 11 
Tribun al . It 
t his Court. 

CI<!:IIde the s ame 1urisdi c tLon<!:lll argument be r ore the 
vas rejec ted t o r reo sons similar t o those stated by 
(~ O.l. ), Ex hibit C, F'inal A\.Ia rd at 17-20.) 

• )6 

• 

(0. 1. ) , Exhibit A, An ne x 1, EPSA 1 8.2, at 23-14 . ) Arti c le 8.1 

o C the EPS A, vhi ch 1=::Iediately prec edes the language quot ed 

t\ bove, stotes: 

8.1 Exp l o r ation Prog roJl 

Second Party (Sun a ll) undertakea, llIS '" 

minimum expl o rati on cor:uldtlllent., to spend suc h 
a mou nts o n the Exploration Proqr<\ m a6 .ay be 
necessary to complete the Exploration Prog ram 
properly . The Parties c urrently anti c i pate 
that the Explorati o n Proqram ~ill cost ~ 
ll.t!l st o ne hyndred milli o n US Do ll iH:I 

(U S.S l OO 000 000) . 

(lJ1. 1 8 . 1, at 1) [etlphasis .!lidded] .) The Tribun.!lll t o und that 

this l a ng ua g e I n the con tract m~de S un all liabl e ~t or tho costa 

o C th6 uncorapleted pllrt o [ the explorAtion program ... (~lthout 

.!lIn y) rlndl ng that th e fi rst party (HOC ) s u lC ared a ctual 1 0s s . R) O 

(D.!' ), Exhibit C , f i na l AVlllrd at )0.) The Tribunal vent on, 

ho~eve r , to consider the e!(ec ts o t Libyan lav, vhi c h g ove rns the 

[PSA . )1 

)0 . The T~ l buna l co~ented tha t although A~ti c le 8.2 a t the EPS A 
coul d "lead to r<\ther severe and rigid consequenc es t o r the p arty 
underta k ing exploration o perati ons ... It lIIust be kept I n 1II1nd 
th at. . . tho EPS " Is <\ ti~.R (D.I.), Exh ibit C, fln"'l 
A~ard at )2 (enlph a sis added} . ) In return Co r a " ta x- tree 
percentag6 shar e" o r any crude o i l discovered and produced, Sun 
a ll "undertoo k an unconditional and a bso lute dut y to r ender a 
cou nter -porro~anco \.Ihl c h cons isted oither I n the tilllely co~plo­
tl o n o r t he exp l o ration operat i o ns o r, ie S UN - OIL did not 
co~plete the se o per ... ti o ns \.Iithin the presc ribed t.illle , in tho 
payroen t by SU U-OI L o t the cos ts o C the uncolDpleted part t hereo t . " 
(l9..) Al though th is v as a "heollivy cOl:lJllitlDent," 1t VlllS not a 
burden su fr icient " to d e ter on e dozen other petro leum companies 
CrOD entering into ~ore o r less identi c al EPSA's \.11th H .O.C. in 
o r a bou t 1 980." (l!!.) 

)1. Article 
governed by 
regulations 

21 o r the EPS A 
a nd i nte rpreted 

o f the Socialist 

• 
stata8: "This Agreement ahal l be 
In a ccordanc e wolth the lavs and 
People's Libyan Arab Jamahiriya, 

(continued ... ) 

)7 
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• 
The Tribun"l not.ed that, under Libyan 14"', llqulddted 

damages provisions are valid; however, " da mages f ixed In 8dvance 

by such [l i quidat.ed d a mages] cl a uses li re not due ' i ! tho debt.or 

est.ablishes that the cre~ltor has not. 8uCrered any 108s'( 1ft 

I.'hats o ever. Cid . at )1 (d i scussing " rtfeles 226 and 227 o r the 

L iby an cIvil Co de).) The Trlbun ll l c oncluded th lll t. "the debtor," 

Sun a ll, tailed to e sta blish that HOC had not. Bu Ct e r ed a loss: 

The "rbitra l Tribunal Is however unable to 
accept S UH-OIL's cont e nti o n that no damages 
whatso ever were suttered by N. O.C. 38 a 
result oC Slrn-OIL's n o n-coClpletlon or the 
expl o ration program ... It Is cleor t.hGt. H. O.C. 
did suffer some 1058 by 10 s1ng its chance, 
llit.hln--t..he explor a tion oerlod, to d19cover 
0 11 In the Cont ract Area a nd, ~jJ 
~xp ) o ratlo n period, to obtain all the 
Intormatlo n and dat a needed to assess the 
petro leUM resourc e9 in the Contract Area. 

Ihl . ( elllphoaia In the o rlqlnol ): o.u-IIlo.o 151· at ] 1 r"(Tlhe 

a c t u al 1 0 6S 8 u (ferl'ld by M. O .C ... . conaltlt ll o ( the de.Cle.qI'l8 fl o vlng 

f ro m th l'l (act t hot: M.O.C . did n o t re c eive, within the I'! ~ pl o ratl on 

peri o d, the geo physi c al Int Onllati o n and datil needed t o assess the 

petrol eulII r-eS Oll r c e9 In tho Co ntr-a ct Area and to make de c isi o ns 

a cco rd I ng 1 y . .. J • ) 

Having c o ncluded that Sun Oil Called t o moke Ollt the 

re cpllslte sho vi n g under Libyan lav that !lOC did n o t sutter an y 

109 S at 311, the TribunAl then ve n t o n to consider whether the 

e n tire sum c alled t o r by the contra c t as liquld"ted damages 

s h o uld In (act be "-\,farded. The Tribunal Cocu!led aga In o n LlbYlIn 

]1 . ( . .. contlnued) 
Inc luding the Petr-oleua Law," 
, 21, at 4 5.) 

CD. I. ], Exhibit A , Annex 1 , EPS A 

)8 

• 

• 
l a .... vh l c h pro vlde a t.hllt "It)ho Judg e !IIa y r-e duce th l'! amount o C 

these (1 LquldlltedJ damages I C the debtor es ta blishes that t.he 

amount t Jxed ~as gr-ossly exagge ra ted or that the principal 

o bligation has been p5rtial l y per t ormed. " (I51. a t Jl (quoting 

Ar-tl c h 221(2). Libyan C ivil Code),) for sever-a 1 reasons--

Inc luding its c onc lusi o ns th5t Sun Oil, althouqh incorr-e ct In 

cIa IlIing ~ ~o:, never-t h e less a cted 1n good Ca ith, th a t 

!fOC did not m"xe ree.sone.ble et t ort s to 1I 1 t l g o t e its loss. a nd 

that. the cost o C tl OC 's actual 10s8 decreased becaus e o t the dr-op 

in gl o bal c rude o il prl c es--the Tribunal r ound tha t HOC ' s 

recovery o t liquidated damages should be limited to $20 milli o n. 

(l.d,. at )6- 4 0.) 

In Cashionlng Its damages a~a rd, the Tribunal care Cul l y 

comddercd b o th thl'! EPS A. .o n d 1.1by.on law • .o s veil a a the &ub;lis -

sl o ns ond " " gll lOl ents o r the p4rtles , Th e Court Cinda th4t thl'!re 

19 no thing " colllpletely l r r.!lli o nal" "bo ut. t.hl'! Tr i bun .o l 's 5,",.ord or 

its reading o r the pa r ties' contra c t. Thus. mindful or the ta c t 

that ~(11t is n o t this Co urt'S r o le ... to sit as the panel did and 

reexamine the evidenc e u nder the guise o t determining whether the 

arblt.rato r-s e xc eeded the i r- p o ... er-s," l!2.l:Ad Reinsuranc e C OlTlpdnY . 

868 f .2 d at 56 (c itati o n o mitted). the Co urt ~III not inqulr-e any 

( ur th e r , 

c. :i.Y1l ... Q.u..:jLllY~""'''':r....IU9.twr 

Sun a ll IlIrg u es thl'lt its due proc ess r- i ghts v Quld be 

v iolated by con tirmati o n o ( this damages a ... ard. Henc e, It a s ks 

). 
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that th e award not b e recoqn iz~d b ased on the Conve ntion' s public 

p o lt c y de tense . Bec a us e th e Court h as already concluded Lhat the 

Tribunal's a .... ard Ie rllot! onolly dedved (ro lll t he lanqu4qe con -

c oi ned \11 the EPSA and I. thya" 10 .... , Sun oil' s due proc ess argument 

d oes no t have a ny merit. ll 

[I I . Y.i2. 1..a.tJJ:!lL.Q ( U S. P\1b1.~U£l 

Sun 0 11 '8 tl nal challenge to c o n c trmatl on o r the award 

rests s ole ly on the publi c pol i c y excep t ion cont ained In a rticle 

v, section 2(bl, o r the Conv ention. Bot h parllee In this c ase 

agre e that the publi c policy de r ense ·shoul d be construed 

n4rrol.lly," d nd th at con Ci rw.d tion o C '" t o reign award shou ld be 

denied on the b asis o C pub li c p o li cy " only .... here en t o r c ement 

v o ul d viol ate the Ceru lli stat.e'. most. b asi c notions a t morAlity 

o nd justi c e . " ~rson s W'blt...Umo re overseA Ii.....J&.L' 50 8 f . 2d ot. 914 

( c it a t i o ns olD itted ) ~UL.g W.., t. andde Oc e"n Uo v lgat. lon Co., 

I nc. v. I nt ernati onal Navi g a tion Ltd., 7]7 f .2d 1 50, 1 52 (2d Cl r . 

I <J e ~ I . tl o t t oo surp["i5Ingly, h o we ve[". th e partie s d o not agree 

)2 . To SObe ext ent., Sun 0 1) 'II due proces s argument Is reAlly a 
c lailll tha t t.he Tribunal e["red 1n its lnt.er-peat.atton a t Libya n 
10..... }.. lIIere error o f law wou ld not, however, b e sufticlent. 
g["ound s t. o retuse re c oqnltion a t the awa["d . Rest a t.elllent ( Th i rd) 
o f th e f o reign Rel..,t.lon9 La .... a t the United St a te s § ~ 8 a commen t a 
( 19 8 7 ) ; Uil No rthrop co rp . v. Triad Int'l Hk tg. S.}..., a ll f.2d 
1265 , 1269 (9 th elL) , cer t denied, 48" U.S . 9 14 (1987); ~. 
Bra nd eIs lnt.sal Llillited v . Cala br ia n ChelDlca)~ Corp .• 656 P . 
Supp. 160 , 165 (S . D. II .'i. 1987) ( n o t: even "manltest disregard o t 
t he l aw" wou ld be surtl c lent. to deny racoqn i tian a t a f oreign 
orblt.r..,l aword bosed on the Conventlo n'a publi c policy exc ep­
ti o n) . Horeover, he~e t.here Ls no reason to bel iev e the Tribunal 
lIIade any error what soever. • . 0 

• 

as t o whether t.hl s parti cu lar c ase (it.s wit.hin such a detlnition 

o r the pub li c poli cy de fense . 

Su n o t 1 a ["gues that confirmati o n o ( t.he " .... ard In this 

c ase wou ld v i ol ~ t.e th o public po li c y o ( the United Stat.es f or 

three reason s. First., Sun 0 11 contends that. bec ause con(irm..,tlon 

~ould ftpe n a llze Sun t o r obeyinq ..,nd ~upport.ing the direc tives and 

t o reign poli cy ob1ect. ives o ( I~s gov e~nmen~, ft other companies and 

individuals wou ld be less likely t o s uppo rt U.S. sanc t.i ons 

programs , the~eby dlcinls hi ng ft [t)he abilit.y o ( t.he U.S. g o vern-

ment to cake and enf o r c e p o li c ies with e con o mic costa t.o U.S. 

c it.izens and corporat. ions .... .. (0 . 1 . 12 at. 51.) Secondly, Sun 

0 11 contends that con f irmi nq t.he award .... ou ld simply be " inconsle-

t e n t. .... ith t.he s ubst a nc e a t United S ta te~ antiterrorl slD po li cy " 

(J..g.) , and th i rdly, that i~ .... oul d al so "u nd ermine the Interna-

tlonally-suppo rt.ed antiterrorism policy ... bY sending II contradl c-

t. o ry signa l conce rning U.S. cOll1lllit.ment t. o thl. p o li cy and by 

caking p o ssible the transter to ... Liby.., ... t unds whi ch could be 

employ ed to ( inanc e It.~ continui nq terrorIst a ct i v i t ie s." (~. 

4t 5 ~ . I Sun all al so present.s lIIuc h s tatistical and hist. o rica l 

Intarlll3t.l on desiqned to delllonstrat.o the c harA c ter o t the Oadh..,n 

Covernllle nt. . (See e,g" 0.1. 1 6 at 2 ~ [assert.ing th"t. LlbY4n 

a ct i v ities hthreat en the most. basic standards o r hucan behavlor " -

} . ) Se e also 1I..1!.!!.U note 5. 

The problelD with Sun o l1's argulIIen ts is that. "public 

policy" and "Coreign pol l eyN are not sy non~OUB. f o r example , I n 

Par50ns i Wbl Uel!Q re OveUll.~ COJnpany , 508 F .2d at 97~, the 

• 41 
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• 
Second Circuit addre~sed t.htlll very lesue. s lI ying: "To relld th e 

public policy detense as II parochial devic e pro tec tive o r 

nati o na l politica l intereats would seriously undenalne the 

convention' s utility . This provisi o n 100'/111 not. meant to enshrine 

the v a g a rie ll o t lnternat i onal polit i cs under the rubric o t 

'publ i c pol i cy. '" 

In ~~, the court l a c ed a situati o n sit:dlar to the 

on e In this c ase. There, a U.S. corpor ll tion cl al l:led ~ 

~13 when. ( 0 11 0 l"llng the out.break o t th e Ara b-Isr/lell S ix Day 

WlIr , t.he Eqyp tlan qovernment severed dlplome t.ic ties with t.he 

u.s. and orde red III OS t Araerl c ans out o r Egypt. The U.S. corpora-

tion contended t h at " various a c tl o na by United States a etl c lals 

5ubsequent. t.o the seve["ance o C Ameri c an - EgyptIan reloti o ns ... re-

qulred Ov ersea s (the U.S. co rporat.i o n ), as a l oyal AlIIeri c an 

c itizen , t o ab1\nd o n the project.- l\I. Sun Oil a rqucH that this 

c~sC Is di Cf erent beclluse Llby.,'s terrorist a c tivities, .... hi c h 

hav e been condemned internati o nally , are hllrdly just a parochial 

inte["est o t t h e u.s. On the othe r hand, the U.S. Cov ernment' s 

po l lcy t o .... ards £gypt in the 1960 's , the t' o reiqn pol i c y at Issue 

In Par s o ns , IJAB just ".", n ou tgro lJth o r an Itlportant but n onethe-

leGS con ven t i on al reg i o nal con t li c t . * (D.l. 16 at 23.) 

Despite Su n a ll's attulpta to distinguish f.AJ::lO.n.:I. it 

is clea r that the p ol i cy Objec tives at Issue he r e and the ones at 

Issue In Por;!Ou;t ditCer , at . o st, In degree a nd not In ldnd . 

This Cou rt does not. d ou bt that the ugly pic ture o t the Qadha tl 

Gove rnment painted by Sun a ll's papers is accurate . The Court Is 

" 

• 

• 
:1Jndlllrly coqnlz6nt o r the t a c t th4t L lbYIi Itaelt 18 not a 

Slqll4to ry to the Conv enti on; 4nd henc e , "It the tllbles .... ere 

turned , " as Sun a ll points ou t, 0 U.S . COCip a ny would not neces-

s",rily be able t o ent' o rce an arbitral aW5rd against HOC in the 

LibYi!ln courts. (D. r. 16 5 t 26 n.)7.) But Libya' 5 t e rrod at 

ta c t Ics and o ppo rt.un I st i c att 1 tude to .... 5 rds I ntern5ti o n5 1 commer -

c l51 ~rbltratl on are simply ~~~e po int .) ) 

The United States has not de c lared wa r on Libya. and 

President Bus h has not derecoqnlted the Qadha tl GoverfUllent. In 

Ca c t, the current Adndnistratl o n has spec lcically given Libya 

~~ to bring thIs ~ c tlon in this Court. C i ven these 

C5 Ct5 li nd 5ct l o n5 by o ur Exe c utiv e Bra nc h. thi. Cou rt simpl Y 

c 6nno t conclud e th5t t o conCir= 6 v51idly obtai ned, ( oreign 

arbl tr51 a\l5rd in ta vo r o t the Libyan Governmen t \l o uld vlo 15te 

the United States' "mo~t ba 5i c not l ona o t morality and jus -

t i c e . .. ) 4 

J). The Court .... oul d als o note that Su n al l h5a revea led its o wn 
br5nd a t hypoc risy . It portrays its behavior a s a n 5ttempt to 
cooperate with the anti - terrorist t oreign policy o f the unIted 
S tates. But .... h5t Sun Oil conveniently over l ooks is the tac t that 
the Qadhafi Government .... a s il~ considered to be h ost.lle t o 
U.S. Interests when the EPS A was negotiated. For example, Sun 
O il's own pape r S underscore that .,lraost one year b£t:Qil the EPSA 
.... Ul entered int o, the U.S. Embassy in Tripol i lJas set on tire by 
a Libyan 1II0b , and the I.lbyan authorities did not respond to 
pro te c t the Emb<lssy. Numer o us o ther LlbY5n guerl114 and ter :­
r o rist efforts .... en! a lso knololTl and doc umented. (~enerall y 
0. 1 . 16, Exhibit I , J.lbY<l Under Oodhati; h Pattern a t Aggression 
at" I _A I) (S td te Dep 4 rtl!lent documents o ut 1 in I ng Libyan a c t 1 v I ties) . ) 

)4. In light a t the c lrc ullIstan c es presented here , the Cou rt 
need not express any o pini o n as to \lhether, .... hen. o r to wh5t 
extent a t' o relgn pottcy o bjec ttve or dispute might ever be 
sufficiently compe l ling to warrant invoc ~tl on a t the Conventi on's 

(continued ... ) 
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Althoug h Sun all argues thl.lt can rinllllt:l on o ( this 

<,,,,,ecd would tIIellin that u.s. d o llars v o u}d end up fi n an c ing 

Oodhat'i's t.t!rrorI9t. «:xpl o lts, t.he Cou rt. h ell alre4d y p o inted out 

tll"t the President Is ell1povered to prevent a ny such tnl ns!er 

through the Libyan Sanctions Regulat.i o ns . FUr t he r more , Sun al l' s 

tl rgulI:l cnt. that. U .S . compAnies wil l be less likely to support 

5",nctione it thIs 4v"rd Is conCirmcd Q..~ th"t Sun a ll 15 

co rrect. on the c entral Issu e In t h e arbitrati o n und erlying this 

petit i on ( or can (lraatl o n: thet I s, that. Su n all was justified 1n 

twapend Ing pet- r o ra"nc e u nder the EPSA. The Arbitral Tribunlll, 

howeve r , concluded that Sun a ll .... iHI Il2..t justirled In suspendlnq 

per t Or.lllnc e be c ause o t U.S. a c t.i o ns at. that thle . Be c a use Sun 

011 .... as able t o pre!Jent all o t t.hese argumenta, rega rding ~ 

m.:.J£yu and Sun'!J attempts t o suppo rt U.S. p o li c y, be r ore the 

Arbit ral Tribunal, 

here . )S 

this Cour t \.Iill not reexlImlne th at iS9ue 

) 4 . ( ... continued ) 
publIc poli cy de fense a ga i nst co" r l~fltlo" o f a ( o reign arbitral 
a\.lard. 

)5. It 1s als o important t o n ot e th4t th e U.S. Gove rnme n t has 
demon ~trated that it Is mo re than able t o indi c ato .... hen fI c o mpany 
ouc h as Sun 011 must abandon its i nternationa l contrac tual 
ob llgation!J t o r the good o r our country. In ea.rly 1986, over 
[ ou r years A..t.tli Sun 011 Cirst invok ed the !.52..t£Y IjIAjeyre de tense 
lind suspended perCormanc e , the President o t the United States 
direc ted the promulgatio n o t the Liby a n S anct i ons Regulations . 
SCc tBUU:'A pp. 1 1-1 2. Thea . regulationa lucpr •• s1y prOhibit , 
ln~l..lA , the per t onaance by any U .S. person o C lIny unauthori­
zed ~ contrac t In suppo rt o t an industrial o r ot her commercial o r 
g ov ernmenta l pro je c t I n L ibya . " II C. f.R . § 55 . S . 

" 

• 

TV . Interest 

a . ~~t I nterest 

Having rejec ted all o ( Sun Oil's deCense. , t.he Court 

viI I con Cl r= the Arbitral TrIbunal's a\.l",rd , and turn to t.he on ly 

issue re~alning In t.his case, the propr iety o t granting HOC 

prejudqlllent in terest. 

Sun all makes t\.lO a rguments in opposi tI on to the a\.lard 

o C any prejudgment interest by this Cour t . Fi r st , it con te n ds 

that the av.:ar d rendered by the Tribuna l encompasses all i nt erest 

o ved to tlCC and , cons equently, an ",\.lard o t prejudgment i nterest 

by this Court \.Iould inter Ce re \.11th t he Tribunal's jurisdic ti o n. 

secondly, Su n a ll argues that the bala nc e o C the equities in this 

c ase does n o t s upport the avard o t prejudgment interest . 

Sun oil ' 8 fIrst arqulllent is unpersuaslve. "Cter 

discussing at length the damages f o r ~hl ch Sun oil was liable to 

HOC, the Arbitral Tribunal stated the ( 0 11 0 \.llng in the conc l us i o n 

secti on o C its final k~ard: 

6.) SU H O IL bre a c hed its contractual 
expl orati o n in 
llIa jeure excuse 

obligations in ceas ing the 
1982 on the basIs o f a t orce 
.... hich \.las t ound unjust ltled ; 

6. " On the account o t suc h 
o .... es da~~ges to H.O.C . f o r an 
us S t\.lenty mill I o ns (si c ) 
intere st j nclYQ~; 

brea ch, SUH OIL 
amount ti xed at 
l.ru:11ll<.lQl\.LJrul 

6.5 As 
SU N OJ L 
millions 

a consequ e nce, (the Tribuna l) orders 
t o p a y H .O.C. the amo unt of tventy 

d oll ar-s o t the United Sta tes or 
AJllerica ... . 

• .. 
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• 
(0 . 1. J, Exhibit. C, finAl ...... . H .. d .,t 41 (e.ph.l5Is "ddcdl · ) The 

Tribuna} \.las obv i ou sly relerring to pre - o .... ard. and n o t prejudq-

ment (or post-a .... ard), interest. Sun a ll's interpretati on .... oul4 

lead to an absurd result, as the Trlbunlil ' s order to pay ti De $20 

11111110n IJ ould be converted Into an incent i ve [ o r Sun a ll to 

.... ithhold pay~ent. 

The Cou rt viII consider In . ore depth Sun a ll's second 

set o r arguments, .... hlch addresses the equities In thi s e oS se. " 

dist.rict cou rt. does; have the po \,/er to grant post-al.lard, pt"cjudg-

ment Interest.. SJa Waterside Ocean Na yigat i on Co . • 7)7 f .2d at 

15)-5"; hI lIoddad Bro;!. Enterprises , 6)5 f. supp . at 210; U· 

Abromovage v. United Hine Wo rkers o C "meri ca, 726 F .2 d 972, 982 

(3d C ir. 198~) ("(lin the absenc e o r a congressional directiYe 

to the contrary, the district cour t has brood discret i o n in 

determining ""hether to 4110\1 pre-judgment interest." ) . But In 

deciding IJhether to exerc is e it s discretion to lIIJard prejudgment 

interest, a district court should consider four (actors: 

(I ) I.Ihether the cl aimant has been less than 
dIligent in prosecuting the a c tion; 
(2) I.Ihethcr the defendant has been unjustly 
enriched; 
(3) I.Ihether an o!IIJard IJould be compensatory: 

and 
(4) I.Ihether cou nt.erved ling equitable con­
siderations =llitate against a surcharge. 

feather v. United Hine wo rkers o t A.merica, 711 f.2d 530, 5 40 (Jd 

c Ir. 1983) ( c Itation omitted). 

Sun 011 contends that it has not been enri c hed by j ts 

delay In making poy.ent. The (act Is, however, that S un 011 has 

had rree use ot the $20 million it oIJes HOC. Sun Oil's argument 

. 6 

• 

• 
thllt IIl.1ardlnq pre)udrJlllcnt I nt erest In this c ase wou l d be penal 

and not compens atory Is 51:1111llrly unpersuasive. As the Second 

C ircu it stated In Waterside Ocean Navigat i o n COl!!p4 n y Inc Y , 

l~n!!tlonal tlavigati o n l ,td" "In thes Q days In which all ot us 

teel the eftec ts o f Intl~t.ion, It is almost unne c essary t o 

reiterate that on ly it such i nterest Is awarded ..,111 a [party) 

wl'ong tully deprived o r (Its) lIIoney be lIIade ",hol e ( o r the 1055, " 

737 f.2d at 15 ... 

On the o ther hand, Sun 0 11's rina l content i on, t hat HOC 

has not been diligent In prosecuting its clai a, 15 supported by 

the t~ ct that HOC "'aited until July 24, 1989, almost two and a 

h ~lt years, before r iling this petition to conCh,. t he arbitral 

award. tl OC has advanced no reason t or Its unusual delay. While 

the court cannot hold that tlOC 's delay :5u C( ices to just if y 

depriving it o r all interest, it does justi f y retusing to award 

post-al.lard i nterest. between febru a ry 23, 1987 (the d ate o t the 

arbitra l aIJ~rd) and July 2 ~ , 1989 (t.he date o t the Clling o r this 

action t o recoqnlze and con !t rm the award). 

A. further consideration that Is re levant to the (ourth 

fa c t o r c ited by the feather court is the tact that In February 

o t 1987 , ",hen the Tribunal rendered It5 final Award, the Libyan 

Sanctions Regulations IJere already In place. Thus, as NOC notes 

(i-ll 0.1. 27 at 16 n. - ), Sun all could only have paid the sum 

o wed i nto a b l ocked a ccount, as provided for In the Regulati o ns. 

s...ua )1 C. f.R. U 550 . 01, 550 . 511. Accordingly, mlnd ( u l o ( the 

(act tha.t this Court has discretion In determining the rate at 

47 
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whi ch to 4IJard lnterest, 36 the Court. c onclud es th4t the mOSt. 

equitable result 1s to require Sun a ll to pay post - award , 

prejudgment Intereut .,t the 4ver"'qe cote o r Interest. p.,ld on 

bl ocked ftccount.s (C ODI July 2 " . 1989 to tho d4t e o r entry o r 

judqtDont:.. The pa l' ties v iii b e required to submit ."rtlda v lts 

indi c ati ng the o!Iveraqe c6te o t inlerest pold on o t.her bl oc lced 

accounts "'ithin the af o rementioned period . 

h. Post1ydg.ent Interest 

TUrning 0 0 \01 t.o p o st judgment. Int.erest., the Court. 10/111 

avacd interest 4S pro vided 1n 28 U.S. C . 1961, t r a m t.h o d.H.e o f 

j u dqlllont until suc h tlD10 Otl t.h e .arbitral "' .... " cd and P 0 6t. - 6...,ard. 

prejudqlllent Int.erest Is paid Int o ",0 interest - bearing bl oc ked 

tl ccount. . Once t.h19 occurs . Sun a ll \1111 n o l o nger be li a ble t or 

p o at.judgment i nt.erest.. P0 5t.judqJ:lent. int. e rest. \1111 then b e o nly 

the r~te a t i nt.erest e~rned o n the t unds deposited 1 11 the bl oc ked 

a ccount . 

co H Cl ps I.Q.tI 

The Cou rt ..,111 recog nize d od enC o r c e the Tribunal's 

4\1~,d In Cov o r o t fl oe .,nd against Sun a ll In the ano unt a t 20 

36. Sun oil asserts that Libyan la .... determines t.ho appropriate 
rate o ( prejudqment i nterest.. Ac cording to t.he Third C ircu it. . 
hO\lever. federal la\l controls t.his issue. and f ederal la\l calls 
( o r the d ist.rict court t.o exerc ise its disc reti o n . ~ Sun Ship. 
Inc. v. Hatso n Navlgat.lon Co .• 785 f . 2d 59. 6) (Jd C lr. 1 986). 

• .. 

• 
IIl111 0 n U.S . d o ll",r5 . \lit.h prejudgment. a nd pos t.judgmen t. interest 

as described abov e. 

}.. tl nal jud9l1lent \1111 be entered in a c cord ", nce \lith 

this o pinion: but. e x e c ut.i o n on t.he judgment. \1111 be st.ayed, a nd 

tho judg~ent. may no t be registered and tra nsferred In a cco rdanc e 

\llt.h 2 8 U. S . C. 196] unless the Libyan S a nct. i ons Regulat.ions are 

complied .... it.h. particularly )1 C.f.R. §§ 550.2 10, S50. 4}] , a nd 

550. 511. 
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IH TIfE UlnT~D STATE S DI STRICT COURT 

CD YOR TIfF: DISTRICT or DEU,WARE 

NATI ONAL O IL CORpORAT I o n , I 
I 

Pe t iti oner , I 
I 

v. I civ il Act i on Ho. 8 9 - 41 5-JLL 

I 
LIBYAH SUN O IL COHP~Y . I 

I 
Respondent. I 

FIH.a.i. JUDGMENT 

Fo r the reAsons set f or th i n the Court's Op ini on 

entered 1n this action on this da t e , it Is 

ORDERED : 

1. Libyan Sun o il Company' s motion t. o dlsllIis s 

" aliona } oil Co rpori'ltion ' s p et it ion { (or recogn iti o n and con fi r -

rtI.!It.io n o f the lIrbltr lll a .... ard) is hereby de ni ed. 

2. finlll JudgEllcnt is hereby entered in (avor o f 

Hatlanal o il corporat.ion and against Libyan Sun 0 11 Co mpany i n 

the alDount: o f T wenty H i ll i on Un ited St at es Do llllcs 

(S20,OOO,OOO.00) 

). Pos t-a .... ard . prejudgllIe n t inte rest I s a .... arded at the 

average Cll; te of interest pc!lld on blocked lI ccounts fro m July 2 .. , 

1989 t o date at this judgmen t . 

4 . Postjudqment interest Is c!lwiHded as pro vided by 28 

u.s. c. 1 961 fr o m t h e date a t this judgme n t unt il such time, if 

ever, .... hen the arb i tral a .... ard a nd post-a .... ard, prejudglnent 

interest is paid into c!I bloc ked a ccount: and o n c e th i s occurs • 

• 

• 

pOi5 t j udgltlent intere.!:Jt .... 111 then be on ly the rate o t interest 

e",rned on the tund.!:J a o dep o .!:Jited In t he bloc ked a ccoun t . 

5. Exe c ut i on o n this fi n ",l Jud gment I s hereby .!:Jtayed . 

lind the judgment may not be regi stered and t rans f erred in 

tl ccordan c e .... ith 28 U.S.C . 196) un le ss t he L i byan S a nctions 

Reg u lati ons are complied .... Ith. parti c ularly )1 C. f .R. It 550.210, 

550 .41), and 550.51 1. 

Dated: Ma r c h 15, 1 990 
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2~ ~33 FEDERAL S~MENT 800 

/6 no 
June 22. 1988. (S •• D.l. 23A. Exhibit 5 at 
Dx7.) Chalawsky did not bring this suit 
until March 10. 1989 (D.1. 1). surely more 
than thirty days after the DDOL notice 
was mailed.' The state discrimination stat· 
ute similarly limits the time period for 
seeking judicial review of review board 
findings. See 19 DeL C. § 712(h) (30 days 
after copy of review board order is re­
ceived). Accordingly, Chalawsky's reliance 
on the state Administrative Procedures Act 
is untimely. 

CONCLUSION 
Sun's motion for summary judgment as 

to all of Chalawsky's claims will be granted 
in part. Judgment will be entered in favor 
of Sun on both the liquidated damages 
claim and the pendent claim under Dela· 
ware law. With regard to the ADEA 
claim. however, Sun is entitled to summary 
judgment only as to three of the five posi­
tions Chalawsky alleges he was unlawfully 
denied; Chalawsky may proceed to trial 
with his claims as to the two Ot'S posi· 
tions.' An appropriate order follow •. 

ORDER GRANTING PARTIAL 
SUMMARY JUDGMENT 

For the reasons set forth in the Court's 
Memorandum Opinion entered in this action 
on this date, it is: 

ORDERED, ADJUDGED, and DE­
CREED that: 

1. The motion for summary judgment 
fi led by defendant Sun is granted in part 
and denied in part. 

2. Judgment is hereby entered in favor 
of Sun. and against plaintiff Chaiawsky, 
insofar as Count I of the complaint alleges 
a claim under the ADEA, 29 U,S.C. § 621 

7. Chalawsky admits receiving notice of the 
DDOL's determination on June 22. 1988. (See 
OJ. 10 at n 10.) 

8. Count II of Chalawsky's complaint alleges a 
cause of action under the Fair Labor Standards 
Act (''FLSA"), 29 U.s.C. § 216(b). (Su OJ. 10 at 
1]' 15.) That portion of the FlSA authorizes a 
court to award various legal and equitable rem­
edies. and is incorporated by reference into the 
ADEA. Su 29 U.S.C. § 626(b)("Amounu owing 
to a person as a result of a violation of this 

et •• q., with respect to the one Operating 
Superintendent and two Area Supervisor 
jobs described in the accompanying Memo­
randum Opinion. 

3. Sun's motion for summary judgment 
on Count I of the complaint is hereby do. 
nied insofar as Chala wsky asserts an 
AD EA claim with respect to the two Ot'S 
jobs described in the accompanying Memo­
randum Opinion. 

4. Judgment is hereby entered in favor 
of Sun on Chalawsky's claim for liquidated 
damages. 

5. Sun's motion for summary judgment 
on Count II of the complaint, which alleges 
a claim under the FLSA, 29 U.S.C. § 216(b), 
is denied except to the extent stated in #: 4 
above. 

6. Judgment is hereby entered in favor 
of Sun on Count III, Chalawsky's claim 
under Delaware law, 19 DeL C. § 711(a). 

NATIONAL OIL 
CORPORATION, Petitioner, 

v. 

UBYAN SUN OIL COMPANY, 
aespondenL 

Clv. A. No. 89-415-JLL. 

United States District Court, 
D. Delaware. 

March 15, 1990. 

Oil company owned by Libyan Govern· 
ment brought action to enforce foreign ar· 

chapter- shall be deemed. to be unpaid minimum 
wages or unpaid overtime compensation for 
purposes of sections 216 and 217 of this d· 
tie .... tt), The FLSA remedy provisions do not, 
however. come into play until an ADEA viola­
tion is made ouL Sa id. Therefore. ChaJaw­
sky's claim under section 216(b) survives to the 
extent that his ADEA claim does (with the ex­
ception that liquidated damages will not I)e 

available for the reasons set fon.h in this opin­
ion). 
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bitral award against domestic oil company, 
arising from domestic oil company's failure 
to perform under exploration and produc· 
tion sharing agreement. Domestic oil com­
pany filed motion to dismiss. The District 
Court, Latchum, Senior District Judge, held 
that: (1) state of Libya's diplomatic rela­
tions with the United States did not pre­
clude Libyan oil company's access to Unit­
ed States courts, absent derecognition of 
Libyan Government; (2) Libyan oil compa­
ny did not need additional license for entry 
of judgment; (3) damage award was not 
beyond authority of arbitration tribunal; 
and (4) award did not come within public 
policy exception to confirmation. 

Judgment for petitioner. 

1. International Law $>10.27 
Entity owned by foreign government is 

entitled to access to United States courta, 
despite severed diplomatic relations, unless 
United States either does not recognize 
government or is at war with it 

2. International Law $>\0.27 
Oil company owned by Libyan Govern­

ment was entitled to access to United 
States courta, to seek order confirming for' 
eign arbitral a ward rendered in its favor 
against domestic oil company, despite cur­
rent unfriendly state of diplomatic relations 
and repugnance with which current Libyan 
Government could be viewed, absent Presi­
dent's derecognition of Libyan Government 
and in view of license granted to Libyan oil 
company to maintain suit. International 
Emergency Economic Powers Act, §§ 202-
207, 50 U.S.C.A. §§ 1701- 1706. 

3. International Law C=-lO.27 

License granted to oil eompany owned 
by Libyan Government, pursuant to Libyan 
Sanctions Regulations adopted under Inter­
national Emergency Economic Powers Act, 
authorizing all transactions or acts neces­
sary for initiating proceeding in district 
court to confirm foreign arbitral a ward 
against domestic oil company, adequately 
indicated that it was to have retroactive 
effect, where license was obtained after 
action was filed. Executive Order Nos. 
12543, § 1 et seq., 12544, 50 U.S.C.A. 

§ 1701 note; International Emergency Ec0-
nomic Powers Act, §§ 202-207, 50 U.S.C.A. 
§§ 1701-1706. 

4. International La .. $>10.27 
Requirement that oil company owned 

by Libyan Government, seeking to confirm 
foreign arbitral award against domestic oil 
company in United States court, seek li­
cense from Treasury Department's Office 
of Foreign Asseta Control, punuant to Li­
byan Sanctions Regulations adopted under 
International Emergency Economic Powers 
Act, was not jurisdictional requirement 
that could not be cured retroactively. Ex­
ecutive Order Nos. 12543, § 1 et seq., 
12544, 50 U.S.C.A. § 1701 note; Interna­
tional Emergency Economic Powers Act, 
§§ 202-207, 50 U.S.C.A. §§ 1701-1706. 

5. Federal Courts *'>13 
Domestic oil company's challenge to 

failure of oil company owned by Libyan 
Government to obtain license from Trea­
sury Department's Office of Foreign As­
sets Control, punuant to Libyan Sanctions 
Regulations adopted under International 
Emergency Economic Powera Act, before 
initiating suit to enforce foreign arbitral 
award against domestic oil company was 
rendered moot when Libyan oil company 
obtained license after initiating suit with 
retroactive effect. Executive Order Nos. 
12543, § 1 et seq., 12544, 50 U.S.C.A. 
§ 1701 note; International Emergency Ec0-
nomic Powers Act, §§ 202- 207, 50 U.S,C.A. 
§§ 1701-1706. 

6. War and National Emerrency *'>39 
President could not require, under Li­

byan Sanctions Regulations adopted punu­
ant to International Emergency Economic 
Powers Act, that oil company owned by 
Libyan Government, which had been li­
censed by Treasury Department's Office of 
Foreign Assets Control to initiate proceed­
ing to confirm foreign arbitral award 
against domestic oil company, obtain fur­
ther license before judgment in action 
could be entered in ita favor; President's 
statutory authority was limited to regulat­
ing those judicial processes that would ef­
fect transfer of foreign property or proper­
ty interests. Executive Order Nos. 12543, 
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§ 1 et seq., 12544, 50 U.S.C.A. § 1701 note; 
International Emergency Economic Powers 
Act, §§ 202-207,50 U.S.C.A. §§ 1701-1706. 

7. International Law "'"13 
District court had to recognize foreign 

arbitral award rendered by International 
Chamber of Commerce tribunal unless 
challenger could successfully assert one of 
seven defenses enumerated in Article V of 
the Convention on the Recognition and En­
forcement of Foreign Arbitral Awards. 
Convention on the Recognition and En­
forcement of Foreign Arbitral Awards, 
Art. V, 9 U.S.C.A. § 201 note. 

8. International Law -\3 
Party challenging arbitral a ward ren­

dered by the foreign tribunal had burden of 
proving applicability of one of seven de­
fenses enumerated in Article V of the Con­
vention on the Recognition and Enforce­
ment of Foreign Arbitral Awards. Conven­
tion on the Recognition and Enforcement 
of Foreign Arbitral Awards, Art. V, 9 U.S. 
C.A. § 201 note. 

9. International La .. -13 
Arbitration tribunal's apparent misun­

derstanding of actual duties performed by 
witness, presented by Libyan oil company 
in connection with its claim against domes­
tic oil company under exploration and pro­
duction sharing agreement, was not result 
of any misrepresentation by witnesa and, 
therefore, did not establish defense to rec­
ognition and enforcement of foreign arbi­
tral award under the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral awards, on ground of use of false 
and misleading testimony; it was domestic 
oil company's own fault that tribunal was 
laboring under misapprehension given its 
failure to cross-examine witness regarding 
extent of his duties. Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. V, subds. l(b), 2(b), 9 
U.S.C.A. § 201 note. 

10. International La .. ","\3 
Apparently erroneous testimony of 

witness that another oil company had re­
placed its American personnel at its Libyan 
operations with Canadi&ll8 did not provide 
domestic oil company with defense to for-

eign arbitral award finding there had been 
no force majeure within meaning of expl~ 
ration and production sharing agreement 
between domestic oil company and oil com­
pany owned by Libyan Government upon 
issuance of State Department order prohl!> 
iting use of United Ststes passports for 
travel to LIbya, where American employees 
of other oil company were in fact replaced 
with "non-Americans," half of which came 
within its organization; domestic oil compa­
ny was not prevented from presenting its 
case, it did not prove fraud, any misrepre­
sentation did not relate to material issue, 
and domestic oil company could have dis­
covered any misrepresentation during pro­
ceeding. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. V, subds. 1(b), 2(b), 9 U.S. 
C.A. § 201 note. 

11. International La .. -13 
Arbitration clause contained in expl~ 

ration and production sharing agreement 
between domestic oil company and oil com­
pany owned by Libyan Government auth~ 
med foreign arbitration tribunal to award 
damages and, thus, domestic oil company 
was not entitled to avoid confirmation of 
foreign arbitral award under the Conven­
tion on the Recognition and Enforcement 
of Foreign Arbitral Awards on ground that 
tribunal exceeded its power. Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards, Art. V, subd. 
l(c), 9 U.S.C.A. § 201 note. 

12. International La .. -13 
Foreign arbitration tribunal's award of 

$20 million under liquidated damages 
clause of exploration and production shar­
ing agreement, for domestic oil company's 
failure to complete exploration program, 
was not "completely irrational," such that 
domestic oil company could avoid enforce­
ment of award pursuant to Convention on 
the Recognition and Enforcement of For­
eign Arbitral Awards on ground that tribu­
nal exceeded its power, given tribunal's 
careful consideration of agreement, of gov­
erning Libyan law, and of submissions and 
arguments of parties; tribunal properly 
concluded that domestic oil company failed 

f 
I 
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to demonstrate that Libyan oil company did not prejudgment (or postaward), interest; 
not suffer any loss at all, as would entitle it interpreting inclusion of interest to encom­
to avoid payment of liquidated damages, pass award of prejudgment interest would 
but that good faith of domestic oil company 'ead to absurd result, as it would create 
in incorrectly claiming force majeure, Li· incentive to withhold payment. 
byan oil company's failure to mitigate its 
loss, and drop in oil prices warranted limit· 
ing recovery of liquidated damages. Con· 
vention on the Recognition and Enforee­
ment of Foreign Arbitral Awards, Art. V, 
subd. l(c), 9 U.S.C.A. § 201 note. 

13. International ·Law ¢:o13 
District court's conclusion that foreign 

arbitration tribunal's award was rationally 
derived from governing Libyan law and 
from language contained in exploration and 
production sharing agreement between do­
mestic oil company and oil company owned 
by Libyan Government foreclosed domestic 
corporation's claim that its due process 
rights would be violated by confinnation of 
damages award and that award should not 
be recognized based on public policy dl>­
fense contained in Convention on the Rec· 
ognition and Enforcement of Foreign Arbi­
tral Awards. Convention on the Recogni· 
tion and Enforcement of Foreign Arbitral 
Awards, Art. V, subd. 2(b), 9 U .S.C.A. 
§ 201 note. 

U. International Law >1=13 
Enforcement of foreign arbitral award 

against domestic oil company and in favor 
of oil company owned by Libyan Govern­
ment would not violate the United States' 
most basic notions of morality and justice, 
such that confinnation should be denied 
based upon public policy defense in Con­
vention on the Recognition and Enforcl>­
ment of Foreign Arbitral Awards, notwith­
standing domestic oil company's conten­
tions that confinnation would penalize it 
for obeying and supporting directives and 
foreign policy objectives of the United 
States Government and would undennine 
domestic and international antiterrorism 
policy. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
Art. V, subd. 2(b), 9 U.S.C.A. § 201 note. 

15. Interest =39(2.20) 
Reference to interest in foreign arbi­

tral award was obviously preaward, and 

16. Interest ¢:o31, 39(2.20) 
Equities in case supported award of 

prejudgment interest upon confinnation of 
foreign arbitral award against domestic oil 
company and in favor of oil company 
owned by Libyan Government, in view of 
domestic oil company's free use of $20 mil­
lion owed to Libyan oil company; however, 
because of Libyan oil company's lack of 
diligence in prosecuting claim and fact that 
domestic oil company could only have paid 
sum owed into blocked account because of 
Libyan Sanctions Regulations, prejudg­
ment interest would be paid only from date 
that Libyan oil company filed petition to 
confinn and at average rate paid on 
blocked accounts. Convention on the Rec:­
ognition and Enforcement of Foreign Arbi­
tral Awards, 9 U.S.C.A. §§ 201-208; Inter­
national Emergency Economic Powers Act. 
§§ 202-207, 50 U.S.C.A. §§ 1701-1706. 

11. Interett =31, 39(3) 
Domestic oil company would be liable 

for postjudgment interest to oil company 
owned by Libyan Government, upon conf;'" . 
mation of foreign arbitral award in favor of 
Libyan oil company, only until such time as 
arbitral award and prejudgment interest 
was paid into interest-bearing blocked ac­
count, after which postjudgment interest 
would be rate of interest earned on funds 
deposited in blocked account. 28 U.S.C.A. 
§ 1961. 

Arthur G. Connolly, Jr. of Connolly, 
Bove, Lodge & Hutz, Wilmington, Del., Jo­
seph D. Pizzurro, George Kahale III, and 
Michelle A. Rice of Curtis, Mallet-Prevost, 
Colt & MosIe, New York City, for petition­
er. 

H. James Conaway, Jr. and David O'COn­
nor of Young, Conaway, StRrgatt & Taylor, 
Wilmington, Del., William D. Rogers, 
Douglas A. Dworkin, Ann E. Misback, and 
Erik T. Moe of Arnold & Porter, Washing-
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ton, D.C., Stanley L. Arabis and James S. 
Godden, Radnor, Pa., for respondent. 

OPINION 

LATCHUM, Senior District Judge. 
In this case the Court has been called 

upon to examine and evaluate, among other 
things, the legal significance of the current 
state of relations between Libya and the 
United States. The facts and argnments 
presented by the parties have put this 
Court in the unenviable and precarious p0-

sition of having to place legal labels on the 
foreign policy maneuvers of the Bush ad· 
ministration. Unfortunately, the Court has 
no choice but to proceed. 

Petitioner, National Oil Corporation 
("NOC"), seeks to have this Court enter an 
order confirming a foreign arbitral award 
rendered in NOC's favor against respon­
dent, Libyan Sun Oil Company ("Sun Oil"). 
(Docket Item ["D.!."] 2 at 6-7; se. Case 
No. 4462/ AS/JRI, N"tion"l Oil Corporo­
tion (Libya) v. Libyan Sun Oil Company, 
Inc. (US.A.), Exhibita B [First Award] & C 
[Final Award], D.!. 3.) NOC brings this 
action pursuant to the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards ("the Convention"), a trea­
ty ratified by the United States and imple­
mented through Congressional legislation. 
Se. 9 U.S.C. §§ 201-208 (1970). Sun Oil 
has moved to dismiss the petition or, in the 
alternative, to deny recognition of the 
award. (D.l. 11; D.!. 12.) This Court has 
jurisdiction pursuant to 28 U.S.C. § 1331 as 
this case arises under federal law. Se. 9 
U.S.C. § 203 (West Supp.1989).' 

FACTUAL BACKGROUND 
N DC is a corporation organized under 

the laws of the Socialist People's Libyan 

t. The arbitral award in dispute here was issued 
in Paris. France. under the auspices of the Inter· 
national Chamber of Commerce. France is a 
signatory of the Convention. and hence the re­
quirement of reciprocity is satisfied.. Su 9 
U.S.C. § 201 (We" Supp.1989). 

1. That clause reads as follows: 
22.1 E=u. of Obligatio", 

Any failw-c or delay on the part of a Party 
in the performance of its obligations or duties 
hereunder shall be excused to the extent at· 
tributable to force majeure. Force majew-e 

Arab Jamahiriya ("Libya"), and wholly 
owned by the Libyan Government. (D.l. 3 
at 2.) Sun Oil is a Delaware corporation 
and a subsidiary of Sun Company, Inc. 
(See D.l. 12 at 1.) The dispute currently 
before the Court stems from an Explora­
tion and Production Sharing Agreement 
("EPSA") entered into by the parties on 
November 20, 1980. (Se. EPSA, Annex 1, 
Exhibit A, D.I. 3.) The EPSA provided, 
inter "lia, that Sun Oil was to carry out 
and fund an oil exploration program in 
Libya. 

Sun Oil began exploration activities in 
the first half of 1981. On December 18, 
1981, Sun Oil invoked the force majeure 
provision' contained in the EPSA and sus­
pended performance. (D.l. 3 at 4; D.l. 12 
at 6.) Sun Oil claimed that a State Depart­
ment order prohibiting the use of United 
States passports for travel to Libya' pre­
vented its personnel, all of whom were U.S. 
citi2ens, from going to Libya. (D.l. 12 at 
!Hi.) Thus, Sun Oil believed it could not 
carry out the EPSA "in accordance with 
the intentions of the parties to the con­
t:ract." (Ill. at 6 [footnote omitted].) NOC 
disputed Sun Oil's claim of force majeure 
and called for continued performance. 
(D.l. 3 at 4.) 

In March of 1982, the U.S. Government 
banned the importation into the United 
States of any oil from Libya and severely 
restricted exports from the United States 
to Libya. 47 Fed. Reg. 10,507 (1982); 47 
Fed.Reg. 11,247 (1982). Export regulations 
issued by the U.S. Department of Com­
merce required a license for the export of 
most goods, including all technical infonna~ 

tion. Because it "had planned to export 

shall lndude, without limitation: Acts of God; 
insurrection; riots; war; and any unforeseen 
circumstanCC$ and acu beyond the control of 
such Party. 

(0.1. ), Exhibit A. Annex 1, EPSA 11 22.1, at 
45-46.) 

3. The passpon regulation, issued pursuant to an 
executive order. stated that '1Jnited States pass­
ports shall cease to be valid for travel to, in, or 
through Libya unless specifically vaUdated for 
such travel under the authority of the Sec::retary 
of Stale." 46 Fed.R ... 60.712 (1981). 
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subotantial quantities of teehnical data and 
oil teehnology to Libya in connection with 
the exploration program," Sun Oil claims 
that it filed for such an export license "so 
as to be prepared to resume operations in 
Libya promptly in the event the U.S. 
Government lifted the passport prohibi· 
tion." (D. l. 12 at '7.) The application for a 
license was denied. (ld.) Thereafter, in 
late June of 1982, Sun Oil notified NOC 
that it was claiming the export regulations 
as an additional event of force majeure. 
(See D.l. 3 at 4; D.I. 12 at 7-8.) 

On July 19, 1982, NOC filed a request for 
arbitration with the Court of Arbitration of 
the International Chamber of Commeree 
("the ICC") in Paris. France, pursuant to 
the arbitration provision contained in the 
EPSA.' (D.I. 3 at 4.) The members of the 
arbitration panel ("the Arbitral Tribunal") 
were chosen in accordance with the arbitra­
tion clause. Each party picked one arbitra· 
tor; the third was chosen by the Interna· 
tional Chamber of Commerce. Sun Oil se­
lected Edmund Muskie, a former United 
States Senator and Secretary of State. 
NOC selected Professor Hein Katz, Di· 
rector of the Max Planck Institut in West 
Germany. Robert Schmelck, a former 
chief justice of France's supreme court (Ia 
Cour de Cassation), was selected as the 
third arbitrator by the ICC Court of Arbi· 
tration. 

The arbitration proceedings were held in 
Paris, France. In May and June of 1984, 
the Arbitral Tribunal held hearings on the 
issue of force majeure. It issued an initial 
award on May 31, 1985, that stated there 
had been no force majeure within the 
meaning of the EPSA. (D.l. 3, Exhibit B, 
First Award at 67.) The Arbitral Tribunal 
later held further hearings, and on Febru· 
ary 23. 1987, it rendered a second and final 
award in favor of NOC and against Sun Oil 
in the amount of twenty million U.S. dol· 

4. The arbitration clause states: 

23.2 Arbitration 
Any controversy or claim arising out of or 

relating to thia Agreement. or breach thereof. 
shall. in the absence of an amicable arrange­
ment between the Parties. be settled by arbi. 
tration, in accordance with the Rules of Con· 
ciliation and Arbitration of the lntcrnational 

I.,... (See D.l. 3, Exhibit C, Final Award.) 
NOC has since been unable to collect pay· 
ment from Sun Oil. (S.e D.l. 3 at 6.) 

NOC flied this petition for confirmation 
of the Tribunal's award on July 24. 1989. 
(D. I. 3.) On September IS, 1989, Sun Oil 
moved to dismiss the petition. (D.l. 11 .) 
The Court heard oral argument on N ovem· 
ber 29, 1989 and January 26, 1990. 

THE MOTION TO DISMISS 
Sun Oil makes numerous arguments re­

garding why NOC's petition for recognition 
of this arbitral award should be dismissed. 
For the reasons stated below, the Court 
will deny Sun Oil's motion. 

I. Recorrnition A. Prer6quinte For Ac· 
cus To US. Courts 

(1] In support of its motion to dismiss 
NOC's petition, Sun Oil fllSt advances the 
argument that NOC, as an arm of the 
Libyan Government, is not entitled to ae· 
cess to U.S. courts because of the status of 
U.S.-Libyan relations. NOC counters that 
it is an entity owned by a foreign govern­
ment which is recognized by the U.S., and 
is thus entitled to access to our courts 
regardless of the present state of diplomat­
ic relations between the U.S. and Libya. 
The Court agrees with NOC that it should 
not be barred from U.S. courts merely be­
cause of poor U.S.-LIbyan relations. 

In Guo.rant1l Trust Co. v. United States, 
304 U.S. 126, 137, 58 S.Ct. 785. 791, 82 
L.Ed. 1224 (1938). the Supreme Court af· 
firmed the "generally accepted principle" 
that suit on behalf of a sovereign state 
"may be maintained in our courts only by 
that government which has been recog­
nized by the political department of our 
own government as the authorized govern· 
ment of the foreign state." Later, in its 
landmark Sabbatino decision, the Court in· 
terpreted this rule to mean that an instru· 

Chamber of Commerce. in Paris, France. by 
three arbitrators. Each Party shall appoint its 
arbitrator, and the International Chamber of 
Commcn:e sha1.l appoint the third arbitrator 
who must be in no way related to either Party 
and who will be: the chairman of the arbitra­
tion body. 

(D.I. 3. Exhibit A, Annex I. EPSA U 23. at 47.) 
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mentality at the uniriendly but recognized 
Castro government in Cuba waa entitled to 
access to U.S. court.'!. Banco Nacional de 
Cuba v. Sabbatino, 376 U.S. 398, 412, 84 
S.Ct. 923, 931, 11 L.Ed.2d 804 (1964). Al­
though it noted that diplomatic relations 
between the U.S. and Cuba had been sev­
ered, and the U.S. had imposed a commer­
cial embargo against Cuba and frozen Cu­
ban assets, the Court nevertheless conclud­
ed that it was uconstrained to consider any 
relationship, short of war, with a recog­
nized sovereign power as embracing the 
privilege of resorting to United States 
courts." Id. at 410, 84 S.Ct. at 931 (empha­
sis added). 

The Sabbatino Court underscored the 
important point that recognition and the 
existence of diplomatic relations are not 
synonymous. See id. at 409 n. 10, 410, 84 
S.Ct. at 930 n. 10, 931. While diplomatic 
relations may be .evered "for any number 
of political reasons," such an act "does not 
approach that [expression of animosity] im­
plicit in a declaration of war_" Id. at 410, 
84 S.Ct. at 931; see also 1 Restatement 
(Third) of the Foreign Relations Law of the 
United States § 203, comment d (1987) 
("Recognition of a government is often ef­
fected by sending and receiving diplomatic 
representatives, but one government may 
recognize another yet refrain from assum­
ing diplomatic relations with it. Similarly, 
breaking off relations does not constitute 
derecognition of the government."). 

The Supreme Court more recently re­
affirmed, in dictum, its adherence to this 
recognition-access principle. "It haa long 
been established," stated the Court, "that 
only governments recogTIized by the Unit­
ed States and at peace with us are entitled. 
to access to our courts .. .. " Pfizer Inc. v. 
Government of India, 434 U.S. 308, 31~ 
20, 98 S.Ct. 584, 591, 54 L.Ed.2d 563 (1978) 
(emphasis added), In sum, under existing 

.5. The Libyan "government has been character­
ized by the President of the United States as an 
'outlaw regime' and a 'pariah in the world com­
munity: " and it has been "implicated in terror· 
ist attacks throupout the world on United 
States citizens," (D.l. 12 at l~lS [footnotes 
omitted].) Moreover. 

Libya's military forces have attacked U.S. 
forces, and U.S. forces have responded. The 

case law it is clear that NOC should not be 
barred from this Court unle •• the United 
States either does not recognize the Qadha­
fi Government, or is at war with Libya. 

[21 Significantly, Sun Oil doe. not ar­
gue that the Libyan Government is not 
recognized by the United States_ Instead, 
Sun Oil argues that "[t]he 'outlaw regime' 
of Libya's Mu'ammar Qadhafi is precisely 
the t7lpe of regime at which these [access­
!imitating] rules are aimed_" (D.L 12 at 17 
[emphasis added].) Sun Oil further argues 
that the appropriate inquiry, for determin­
ing whether a foreign government should 
be denied access to U.S. courts based on 
foreign po!icy concerns, is no longer wheth­
er a government is "recognized." Id. at n. 
17. Apparently, the United States tradi­
tionally "regarded recognition as a political 
weapon, not as something to be granted as 
a matter of international obligation. Its 
granting or refusal was discretionary and 
could be withheld to further national poli­
cy." R. Wallace, International Law 71 
(1986). But, according to Sun Oil, "[i]n 
recent years, the U.S. practice has been to 
deemphasize and avoid the use of recogni­
tion in case of changes and instead to focus 
on the presence or absence of diplomatic 
relations." (D.L 12 at 17 n. 17 [citation 
omitted).) See also R. Wallace, IlUpra; 1 
Restatement (Third) of the Foreign Rela­
tions Law of the United States § 203, re­
porters' notes at 87. Therefore, after de­
tailing the decline of U.S.-Libyan rela­
tions,' Sun Oil concludes that the resulting 
breakdown in diplomatic relations bars the 
Libyan Government's access to U.S. court.'!_ 
(D.L 12 at 16.) 

Nevertheless, Libya is still "recognized" 
by the U.S., albeit perhaps only "technical­
ly" given the unfriendly state of relations. 
At the very least, this is what NOC asserts 
(3.e D.L 15 at 5, 10), and Sun Oil does not 

United States Embassy in Tripoli is dosed as 
is tbe Libyan "Peoples' Bureau" in Wa.shinc­
ton. and virtually all economic transactions 
between the United States and Ubya have 
been prohibited by the u.s. GovernmenL The 
President has declared. that there is currently 
a "national emergency" with respect to Lil> 
y • ... . 

(It!. at IS [footnotes omined1.) 

r 
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CIt. .. 7lJ F.5upp. 100 (D..Dd. 1'190) 

dispute. (CI D.1. 16 at 2.) Neither party Acceu After Nationtll Petrochemial.1 Co. 
has pointed to any Executive Branch state- of Iran v. The MI T Stolt Sheaf, 12 Ford­
ment purporting to derecognize the Libyan ham Int'l L.J. 790, 817-18 (1989). 
Government; and it seems clear that how- Indeed, the instant case is not unlike an 
ever poor relations with Qadhafi may be earlier dispute litigated in this Court a few 
today, relations with Castro when $abbati- years ago. The latter case, Transportu 
no was decided were at least equally Aereos de Angola v. Ronair, Inc., 544 
strained. Thus, under the Supreme Court's F.Supp. 858 (D.De1.l982), presented the 
Sabbatino analysis, the currently unfriend- question of whether a state-owned corpora­
Iy state of diplomatic relations with Libya tion of the People's Republic of Angola, a 
would not appear to be sufficient to bar the country with which the United States had 
Libyan Government from U.S. courts.' no diplomatic relations, was entitled to ac-

A second reason why the Libyan Govern- cess to U.S. courts. This Court held that 
ment should not be barred from our courts because "the purpose of denying the privi­
because of the state of ita diplomatic rela- lege of suit to governments not recognized 
tions with the U.S. is that the Executive by the executive branch is solely to give 
Branch has indicated ita preference that full effect to that branch's sensitive politi­
the Libyan Government should be given cal judgments," a determination by the ex­
access by granting NOC a license to initi- ecutive branch that the unrecognized 
ate these proeeedinga.' (See D.1. 15A. Ex- government, or its instrumentality, should 
hibit 2E.) In the words of one commenta- be allowed to sue would naturally free a 
tor, court from any restrictions placed on the 

[I)t is safe to generalize that [in this exercise of its jurisdiction. Id. at 86~. 
area) the courts have attempted to sup­
port the policy of the executive branch 
whenever such policy is discernible . .. 
and [thus) one may well conclude that 
the troe significance of recognition or 
nonrecognition to the federal courts is 
that the act serves as a guidepost to the 
political wishes of the executive branch. 

Annotation, Ace .... to Federal Court. by 
Foreign Stole, or National Thereof, 
Which United Stotu Dou Not Recognize 
or With Which United Stotu Has No Dip­
lomatic Relations, 65 A.L.R. Fed. 881, 884 
(1983 & Supp.1989); see auo Comment, 
Unrecognized Foreign Scrvereign Court 

6. Sun Oil also argues that Pfi=, 434 U.s. at 
319-20, 98 S.Ct. at 591. presents a more precise 
aniculation of the recognition·access analysis 
applied in SoblHzti.o, 376 U.s. 398, 84 S.C" at 
923. (Su D.L 16 at 2-S.) PfU.er, accordinc to 
Sun Oil, establishes a two-part H test" for deter~ 
mining whether a foreign government is enti­
tled to access to our couns: first. is the foreign 
government "recognized" and . .secondly. is it "at 
peace" with the United States? Su Pfi.ur. 434 
U.s. at 319-20. 98 S.Ct. at 591 ; sec also supra p. 
806. Sun Oil maintains that even if Libya were 
thought to be "recognized.... recent violent ex­
changes between our two counaics mean that 
we are nonethcleu Dot "at peace." (01. 16 
at 3.) 

The COW1 rejects this arsumcnt because the 
Pfiz.er language is merely dicta. and the opinion 

Regardless of how repugnant the current 
Libyan Government may be to this Court 
and the American public, President Bush 
has not derecognized it. Instead, his Ad­
ministration has seen fit to issue NOC a 
license to bring this suit. The Court has no 
choice here but to defer to the foreign 
policy wisdom of the Executive Branch. 

II. TretUUry Regulations As A Bar To 
Thi8 Suit 

In January of 1986, President Reagan 
declared that the policies and actions of the 
Libyan Government posed a sufficient 

does not othe:wise demonstrate an intent to 
alter Stlbbatilto's reasonina. Moreover. as a 
practical matter. it is unlikely that this CoW1 
could determine whether the current level of 
tension in US.-Libyan relations was sufficient 
to warrant a findina: that our countries are not 
"at peac:e," given the lack of a formal declara­
tion of war from Congress. Such a determina~ 
tion would be nonjusticiable under the political 
question doctrine. Sa E. Chemerinsky, Federol 
Jurisdi&tio. § 2.6, at 1J~37 (1989). 

7. Only the Executive Branch has the power 10 
recognize a foreign government and. bence. de­
termine which nations are entitled to sue in US. 
courts.. Su Pfizer Inc. v. Government of India. 
434 U.S. at 319-20, 98 S.CL at 591. 
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threat to U.S. national security and foreign 
policy so as to constitute a "national emer­
g.ncy." Thus. pursuant to his d.l.gated 
authority und.r the International Em.rg.n­
cy Economic Powers Act (IEEPA). 50 
U.S.C. §§ 1701-1706 (West Supp.1989).' the 
Presid.nt issu.d two .xecutiv. ord.rs im­
posing economic sanctions on Libya. and 
authorizing and directing the Secretary of 
the Treasury to promulgate impl.m.nting 
regulations. See Exec. Ord.r No. 12543. 
51 Fed.Reg. 875 (Jan. 7. 1986); Exec.Ord.r 
No. 12544. 51 Fed. Reg. 1235 (Jan. 8. 1986).' 
Th. regulations subsequently issued by the 
Secretary. which are those at issue in the 
instant case. are called the Libyan Sanc­
tions Regulations ("th. R.gulations"). 51 
F.d.Reg. 1354-59 (Jan. 10. 1986); 31 C.F.R. 
pt. 550 (1986). The R'gulations provide. in 
pertinent part, as follows: 

Unleu licemed or authorized pursu­
ant to this part. any attachment, judg­
ment, decree, lien, execution, garnish­
m.nt or oth.r judicial process is null 
and void with respect to any property 
in which on or since 4:10 p.m ...... t.. 
January 8. 1986. then ezi8ted an inter­
e8t of the Government of Lib?la. lt 

51 Fed.Reg. 2462 (Jan. 16. 1986); 31 C.F.R. 
pt. 550. § 55O.210(e) (1987) (emphasis add­
ed). Licenses are issued by the Treasury 
Departm.nt·s Office of Foreign Assets 
Control ("OFAC"). 

a. License for Initiating Suit 

[3-6] Sun Oil argue. that NOC's peti­
tion should be dismiased because NOC filed 

a. When the President has declared a national 
emergency pursuant to 50 U.S.C. § 1701 of the 
IE£PA. he is authorized. Hunder such regula. 
tions as he may prescribe. by mc:an.s of instruc­
tions. licen.scs. or otherwise." to: 

(A) investi.pte. regulate. or prohibit-
(i) any traruactions in fomllll exchange. 
(it) transfers of credit or payments be­

tween, by, through. or to any banking institu­
tion, to the extent that such transfers or pay­
ments involve any interest of any forcip 
country or a national thereof. 
(B) investigate, regulate, direct and compel. 
nullify. void. prevent or prohibit, any acqW.si. 
tion. holding. withholding, use. transfer, with­
drawal, transponation. importation or expor· 
tation of. or deali.na: in. or exercisin& any 
rich!. power, or privilqc with respect to, or 
transactions involving. any propeny in which 

this action without a license. Even though 
OFAC has now granted NOC a license to 
cover this proceeding. Sun Oil claims that 
the Regulations' alleged requirement for a 
license befon suit can be filed is jurisdic­
tional in nature. and hence cannot be cir­
cumvented by issuance of a lic.nse that 
doe. not specifically provide for retroactive 
effect. 

NOC argues precisely the opposite. It 
contends that the Regulations did not re­
quire it to obtain a license to initiate this 
proceeding. It did. however. procure such 
a license without conceding that it was 
required to do so. Thus. NOC maintains 
that the issue of whether a license is neces­
sary for initiation of suit is now moot. 

Sun Oil'. arguments are without avail. 
Although it is true that a license meant to 
have retroactive effect must state as mud . 
see 31 C.F.R. § 55O.501(a). the fact is that 
the license issued to NOC does just that. 
License number OOS95 specifically autho­
rizes all of the transactions or acts neces­
sary for initiating this particular lawsuit in 
this particular Court. (See Exhibit 2E. D.l. 
ISA.) A license could hardly be more spe­
cific. 

Sun Oil's claim that a license to initiate 
suit is a jurisdictional requirement that can­
not be cured retroactively is similarly with­
out merit, and has been rejected by numer­
ous courts. See. e.g .• Dean Witter Reyn.­
ouu, Inc. v. Fernandez, 741 F.2d 355. 360 
(11th Cir.1984); cf. Nation.a.l Airmotive v. 
Gov't & Stote of Iran, 499 F.Supp. 401. 

any foreilll country or a national thereof has 
any interest; by any penon, or with respect to 
any property, subject to the jurisdiction of the 
United States. 

SO u.s.c. § !702e.X!)· 

9. On January 4, 1990, in accordance with the 
requ.ircmenu of the National Emergencies Act. 
50 US.C. § 1622(d) (West Supp.1989): sec.1so 
lEEPA. 50 US.C. §§ 1703(d) " 1706 (West 
Supp.1989), President Buah continued the state 
of emeJ"lCncy previously declared with respect 
to UbYL 55 FeclRq. 589 (1990). 

10. Under the RquJatiolU, the term "Govern· 
ment of Ubya" specifically Includes. corpora· 
tion that, like NOC, is "substantially owned or 
CODtroUed" by the Ubyan GovcrnmenL s.,. 31 
C.F.R. pi. 550. § 550.304(2). 

r 
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404-05 (D.D.C.1980). The regulations do 
not deprive this Court of jurisdiction. 
Rather, to the extent they apply, they 
merely effect a change in the governing 
substantive law. Here, the Court need not 
decide what. if any, effect the lack of a 
license for initiating' . lawsuit would have 
because the Court finds, as NOC urges, 
that this issue is now moot. 

b. License for Entry of Judgment 

[6] Sun Oil argues that even if NOC's 
license is valid for initiating suit, judg­
ment cannot be entered in favor of NOC 
without a further license. Sun Oil con· 
tends that, since judgment cannot be en­
tered, NOC lacks standing because its 
claim cannot be redressed by this Court. 

To support its position that the Regula­
tions forbid the entry of judgment in this 
case, Sun Oil relies on the language con­
tained in the Regulations, especially in sec­
tion 550.210(e), as well as the language in 
the specific license obtained by NOC. The 
license issued to NOC on October 6, 1989, 
by OFAC, grants permission for "[a]1I 
transactions necessary for the initiation 
and conduct" of these and related legal 
proceedings begun in the Eastern District 
of Pennsylvania. (Lie. No. lr-00595, Exhib­
it 2E, D.l. 15.) However, the license also 
expressly states that it is not to "be con­
strued as authorizing the transfer of any 
blocked funds , or entry or execution of 
any judgmenL" Uri [empbasis added].) 
A letter from the director of OFAC that 
accompanies the license, and is addressed 
to counsel for NOC, also states that "no 
entry of judgment or execution thereon 
may be made with respect to either case 
without a jurther specific license" from 
OFAC. (Letter of October 6, 1989 from R. 
Richard Newcomb, Director of OFAC, to 
Preston Brown, Esq., Attorney for NOC, 
Exhibit 2E, D.l. 15 [emphasis added].) 

NOC argues tbat the Regulations do not 
require a license to allow a judgment to be 
entered in its favor in this case. It con­
tends tbat the Regulations bar only the 

11. Although apparently this is the first time the 
Libyan Regulations have been interpreted. the 
cases relied. on by NOC arc persuasive because 
the languaac of the pertinent provisions is so 

unlicensed execution of any judgment en­
tered by this Court. According to NOC, 
Sun Oil's interpretation, that mere entry of 
judgment is barred, would render the Reg­
ulations unconstitutional. NOC acknowl­
edges that OFAC's position is, like Sun 
Oil's, that any judgment entered by this 
Court will be null and void, unless NOC 
obtains a license for this particular pur­
pose. (See D.l. 15 at 21-22 n.' .) But NOC 
maintains that OFAC's interpretation of 
the effect of the Regulations is incorrect. 
(/ri) 

In support of its reading of the Regula­
tions, NOC proffers cases interpreting 
analogous foreign asset control regula­
tions. All of these cases support the prop­
osition that foreign blocking regulations 
bar only those judicial proceedings that ef­
fect a transfer of foreign property or prop­
erty interests. See, e.g., Dean Witter 
Reynold3, Inc., 741 F.2d at 361....,2. Not 
too surprisingly, therefore, in none of these 
eases were the applicable blocking regula­
tions found to bar the mere entry of judg­
ment. ll 

Sun Oil does not cite a single case to 
support its interpretation of the Regula­
tions. More importantly, it does not distin­
guish, or even discuss, the long line of 
authority relied on by NOC. The Court's 
own research uncovered numerous cases, 
in addition to those cited by NOC, that 
interpreted analogous blocking regulations 
as barring only judicial acts that would 
effect a transfer of foreign property or 
property interests. See, e.g., ltek Corp. v. 
First National Bank of Boston, 704 F.2d 
I, 9-10 (lot Cir.1983). In only one case did 
• court read blocking regulations as prohib­
iting an unlicensed entry of judgment. See 
Chase Manhatton Bank v. United China 
Syndicate, Ltd., 180 F.supp. 848, 849 (S.D. 
N.Y.1960) (construing Foreign Assets Con­
trol Regulations as probibiting the entry of 
a default judgment against Chinese defen­
dant). That court's reasoning has been 
severely criticized, su Goodman, United 

similar to that interpreted by these other courts. 
ComP"'" 31 C.F.R. § 550.210«) (libyan Regula­
tion.) with 31 C.F.R. § 535.203(c) (Iranian Reg­
ulations). 
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States Government Foreign Property 
Contro13, 52 Geo.W. 767, 796-98 (1964) 
(characterizing the decision as "erron.,. 
ous"); Vi3hipco Line v. Chase Manhattan 
Bank, No. 77 Civ. 1251 (RLC), slip op. at 15 
(S.D.N.Y. Nov. 3, 1978) ("this case is no 
longer consistent with the weight of au­
thority"), and does not apply to the facts of 
this case. 

The sheer volume of cases supporting 
NOC's view is impressive. But its constitu­
tional arguments are equally compelling. 
NOC contends that since only Congress can 
interfere with this Court's jurisdiction, any 
reading of the Regulations that would pre­
vent the entry of judgment would be un­
constitutional. See National Airmotive, 
499 F.Supp. at 405 n. 9. NOC further 
argues that Congress has not and cannot 
delegate its exclusive constitutional author­
ity to expand or abridge the jurisdiction of 
the federal courts. Whether Congress can 
ever delegate its power over the jurisdic­
tion of the federal courts need not be ad­
dressed. In this case the Court finds , as 
NOC urges, that Congress has not attempt­
ed to do so. 

1. President '. Authority Under 
the IEEPA 

In Dame. &: Moore v. Regan, 453 U.S. 
654, 101 S.Ct 2972, 69 L.Ed.2d 918 (1981), 
the Supreme Court examined the scope of 
the power Congress granted the President 
under the IEEPA, the statute pursuant to 
which foreign blocking regulations are 
promulgated. Da.mes &: Moore involved a 
challenge to the validity of the President's 
suspension of claims against the Iranian 
Government still pending in U.S. courts, 
and his nullification of attachments ob­
tained against Iranian assets in the United 
States. After reviewing the statutory and 
regulatory framework under which the 
President acted, the Court held that the 
IEEPA specifically authorized the Presi-

12. The: President had purponed. to act pursuant 
to his powc:n under the IEEPA and 22 U.s.c. 
§ 1732. the "Hostage Act." Exec. Order No. 
12294. 46 Fed.Reg. 14111 (1981). The Court 
rejected the notion that either statute authorized 
suspension of claims in U.S. courts. Dames eft 
Moor .. 453 U.s. at 678. 101 S.Ct. at 2986. But 
the Court went on to conclude based on "infer-

dent to nullify the attachments and order 
the transfer of blocked Iranian assets. Id. 
at 674, 101 S.Ct at 298:1---M. The Court 
further noted that the President also had 
the "authority to prevent or condition at­
tachments . . . " in the first place_ Id. at 
674 n. 6, 101 S.Ct. at 2983-84 n. 6. But the 
statute could not also be read to authorize 
the suspension of claims pending in U.S. 
courts. Id. at 675, 101 S.Ct at 2984. The 
latter holding is pertinent to the present 
case because barring the entry of an unli­
censed judgment is similar to suspending 
claims_ The Court reasoned the following: 

We conclude that although the IEEPA 
authorized the nullification of the attach­
ments, it cannot be read to authorize the 
suspension of the claims. The claims of 
American citizens against Iran are not in 
themselves transactions involving Irani­
an property or efforts to exercise any 
rights with respect to such property. An 
in per./Onam lawsuit, although it might 
eventually be reduced to judgment and 
that judgment might be executed upon, 
is an effort to estsblish liability and fix 
damages and does not focus on any par­
ticular property within the jurisdiction. 
The terms of the IEEP A therefore do not 
authorize the President to suspend 
claims in American courts. This is the 
view of all the courts which have con­
sidered the question. 

Id. (citations omitted). The President's 
suspension of claims was eventually upheld 
on other grounds.I ' See id. at 688, 101 
S.Ct at 688_ 

In interpreting the extent to which the 
Iranian Regulations were authorized by 
Congress under the IEEPA, the Court em­
phasized that "the congressional purpose in 
authorizing blocking orders is 'to put con­
trol of foreign assets in the hands of the 
President .. . . '" Id. at 673, 101 S.Ct. at 
2983 (quoting Propper v. Clark, 337 U.S. 
472, 493, 69 S.Ct 1333, 1345, 93 L.Ed. 1480 

enceo [that could] be drawn from the character 
of the legislation Congress ha[d] enacted In the 
area, such as the IEEPA and the H05taac Act. 
and from the history of acquiescencc in execu· 
tive claims senlement . .. that the President wu 
authorized to suspend pending clalma . ... " Id. 
at 686, 101 S.CL at 2990. 

r 
I 
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(1949)). Because these "frozen assets judgment relating to the claim of a hostile 
serve as a 'bargaining chip' to be used by foreign regime . ... " (D.1. 25 at 12.) Sun 
the President when dealing with a hostile Oil mischaracterizes both the Court's opin­
country," the Court found it would not ion in Dames de Moore, and the implica­
make sense "to allow individual claimants tions of the reading of the Regulationa it 
throughout the country to minimize or advocates. 
wholly eliminate this 'bargaining chip' 
through attachments, garnishments, or 
similar encumbrances on property." Iii 
But the same reasoning did not apply to 
the suspension of claims because the Presi­
dent's control over foreign property would 
not be similarly threatened or diminished 
by in personam lawsuits that merely seek 
to establish liability. Se. iii at 675, 101 
S. Ct. at 2984. 

The logic of Dam68 de Moore dictates the 
conclusion that the IEEPA cannot be read 
as authorizing the President to direct the 
promulgation of regulations that bar the 
m.re entry of judgment in a case such as 
this. NOC is asserting an in personam· 
claim that consists of nothing more than an 
effort to establish liability and fix dam­
ages." No property in the United States 
would be affected by the mere entry of 
judgment. Therefore, the IEEP A does not 
provide statutory authority for Executive 
regulations that would prevent the entry of 
judgment by this Court." 

2. President's Power to Settle Claims 
Sun Oil makes an alternative argument 

that does not depend solely on the IEEP A. 
Essentially, Sun Oil contends that the com­
bination of factors" that led the Supreme 
Court in Dames de Moore to uphold the 
President's suspension of claims, brought 
by American citizens against Iran, should 
be sufficient to uphold what it terms as 
Uthe more limited action at issue here," 
namely the "regulation of the entry of 

13. Although NOC is petitioning to confirm an 
arbitral award. its claim merely seeks confirma· 
tion by this Court of Sun Oil's liability. albeit as 
established by the Arbitral Tribunal. The effect 
of entering judgment in this case would be the 
same as if NOC had sued Sun Oil for breach of 
contract, instead of movinl for confirmation of 
an arbitral award finding Sun au liable for that 
breach. 

14. Sun Oil makes reference to several other 
statutes, pW'Suant to whicb-along with the lEE­
PA- the President claimed to be acting when he 
ordered promulgation of the Libyan Regula-

Although in Dam68 de Moore the Court 
did uphold the suspension of claims, it did 
so only on fairly narrow grounds: 

[W]e re-emphasize the narrowness of our 
decision. We do not decide that the 
President possesses plenary power to 
settle claims, even as against foreign 
governmental entities . . . But where, as 
here, the settlement of claims has been 
detennined to be a necessary incident to 
the resolution of a major foreign policy 
dispute between our country and anoth­
er, and where, as here, we can conclude 
that Congress acquiesced in the Presi­
dent's action, we are not prepared to say 
that the President lacks the power to 
settle such claims. 

Dam68 de Moore, 453 U.S. at 688, 101 S.Ct. 
at 2991. The Court concluded, in light of 
CongTUS l apparent acqui68cena, that 
the President had the power to settle 
claims pursuant to an eucutive agreement 
negotiated with a foreign government to 
resolve a foreign policy crisis. It was crit­
ical that the contested Executive action 
was taken pursuant to an executive agree­
ment designed to settle the claims of U.S. 
citizens against a foreign power because 
the Court determined "that Congreas has 
implicitly approved the practice of claim 
settlement by executive agreement." Iii 
at 680,101 S.Ct. at 2987. Although "[P]ast 
practice does not, by itself, create power 
.. . ," iii at 686, 101 S.Ct. at 2990, the 

tiOD.$.. (OJ. 25 at 11 n. 11 .) Sun Oil has not 
argued that any statute other than the lEEPA 
provides the Pres.ident with authority to regulate 
the entry of judgments. The Court would just 
note. however. that none of these: other statutes 
furnishes any such authorization in this case. 
Su. Lt·, National Emergencies Act. SO u.s.C. 
§§ 1601 et seq.; International Security and De­
velopment Cooperation Act of 1985, 22 USC. 
§§ 2349aa-8 10 2349aa-9; Federal Aviation Act 
of 19~8, 49 US.C. § 1~14: J U.S.C. § 301. 

IS. See supra note 12. 
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Court concluded that in Dam .. & M()()T'e 
there was more: namely. "'a systematic, 
unbroken, executive practice, long pur­
sued to the knowledge of the Congress and 
never be/ore qu".tioned . .. (that could] be 
treated, as a glo83 on uExecutive Power" 
vested in the President by § 1 of Art. II.' .. 
Id.. (quoting Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579, 610-11, 72 S.Cl 
863, 897, 96 L.Ed. 1153 (1952) (Jackson, J., 
concurring» (emphasis added). 

The Dama & Moo~ rationale for up' 
holding the President's suspension of 
claims is inapplicable to what Sun Oil calla 
the Libyan Regulations' reasonable control 
over the entry of judgment on a claim 
brought by Libya. President Bush haa not 
entered into any executive agreement to 
settle the claims of U.S. citizens against 
LIbya. Thus, that the President might 
have the power, not employed ~, to 
settle or suspend a claim between Sun Oil 
and NOC, through negotiation of an execu­
tive agreement with Libya, is simply irrele­
vant. Moreover, contrary to Sun Oil's con­
tentions, regulating the entry of judgments 
is not a more modest power than suspend­
ing claims pursuant to an executive agree­
ment. But even if it were a more modest 
power, Sun Oil has not pointed to any evi­
denee that Congress has acquiesced in the 
President's use of it. Similarly, Sun Oil 
haa not demonstrated that the Executive 
has exercised its allegedly modest power to 
regulate the entry of judgments in the req­
uisite systematic, unbroken, and unques­
tioned manner." See Dama & Moo~, 453 
U.S. at 686, 101 S.Ct. at 2990. According­
ly, the Court concludes that in this ease the 
President doe. not have the power to pn>-

16. Sun Oil arcues that b10ckilll rqulations such 
as the Libyan Regulations have been upheld 
numerous times in the past. As stated previous­
ly. however. see supra pp. 809-810, virtually 
every time the regulations were upheld they 
were read as not barrinl the mere cntty of 
judgment. 

17. This result does not hamper the President's 
ability to meet foreign policy objcctives that 
ncccssitate keeping undesirable fOreilD sovern· 
ments out of u.s. couns. The President can 
always refuse in the first instance to recocnizc 
such a government; or he can derecocnizc a 

hibit the mere entry of judgment by thia 
Court." 

3. P~cknt'. Power to Change the 
Governing Law 

Sun Oil's fmal argument is that inte ... 
preting the Regulations as barring the en­
try of judgment would not render them 
unconstitutional because such a reading 
would not improperly divest this Court of 
jurisdiction. Rather, Sun Oil contends that 
the bar against entry of judgment would 
simply be, such as the suspension of claims 
in Dama & Moo~, a legitimate Executive 
action that creates new substantive rules 
of law." 

Sun Oil misses the critical issue. It is 
true that, given Dam". & M()()T'e, the Presi­
dent arguably has the power to enter into 
an executive agreement with Libya which 
settles claims existing between U.S. and 
Libyan citizens. It is alao true that such 
an agreement would change the law gov­
erning claims between Americans and Li­
byans, and this Court would be bound to 
apply the substantive rule of law created 
by the executive agreement. The Presi­
dent must, however, have in the first place 
the power to do the act that produces the 
alleged change in the governing law. Cf 
Dam". & Moo~, 453 U.S. at 685, 101 S.Ct. 
at 2989 (noting examples of how the Presi­
dent changes the governing law by doing 
acts that he is empowered to do). 

In thia case, the Court has already con­
cluded that the President's statutory au­
thority is limited to regulating those judi­
cial processes that would effect a transfer 
of foreign property or property interests. 
Moreover, any power he may have under 
Dam.. & Moore is not applicable here. 
The Court therefore rejects this argument. 

recognized government that later displeases his 
administration. Sa supra pp. 80S-808. Fur­
thermore. as noted previously. see suprtl pp. 
807-808. in this case at least, the Executive 
Branch has indicated that it prefen that the suit 
proceed. 

18. The Coun ac.Itnowledp what NOC has re­
peatedly pointed out: Sun Oil's various &rJU­
ments. regarding the relationship between the 
Regulations and the jurisdiction of this Court, 
are ....... bly i=ncilable. (Comp"" D.I. 16 
at 6 with D.1. 25 at 12-15.) 
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Clt._ 733 F.5upp. 100 (D.DeL 1990) 

III. Denial of Sun Oil '. Motion to Dis- these defenses is applicable. Imperial 
mw Ethiopian Gov't v. Banu:h-Fo.ter Corp., 

Having rejected all of the arguments of- 535 F.2d 334, 336 (5th Cir.1976); AI Had· 
fered by Sun Oil in support of its interpre- dad Bro •. Enterprise8, Inc. v. MIS Agapi. 
tation of the Regulations. the Court will 635 F.Supp. 205, 209 (D.Del.l986), af/'d 
read the language here in dispute as virtu· without opinion, 813 F.2d 396 (3d Cir. 
ally every court before it. The Libyan 1987). 
Regulations prohibit only those judicial After considering the evidence and argu­
acts that transfer Libyan property or prop- ments of the parties, this Court. for the 
erty interests. Thus, the Libyan Regula- reasons outlined below, rejects Sun Oil's 
tions do not bar this Court from entering defenses and concludes that the arbitral 
judgment in this case, and Sun Oil's stand- award is entitled to recognition and en­
ing arguments must fail. Furthermore, forcement under the Convention. 
for the reasons previously mentioned, this 
Court has already determined that N OC 
should not be barred from U.S. courts be- I. Use of "Fal3e and Misleading " Testi-
cause of the state of U.S.-Libyan relations. 
Therefore, having found all of its argu­
ments without merit, the Court will deny 
Sun Oil's motion to dismiss NOC's petition. 

THE MOTION TO ENFORCE THE 
ARBITRAL AWARD 

[7,8) The Convention on the Recogni­
tion and Enforcement of Foreign Arbitral 
Awards attempts "to encourage the recog­
nition and enforcement of commercial arbi­
tration agreements in international con· 
tracts and to unify the standards by which 
agreements to arbitrate are observed and 
arbitral awards are enforced in the signato­
ry countries." Scherk v. Albert<>-Culver 
Co., 417 U.S. 506, 520 n. 15, 94 S.Ct. 2449, 
2457 n. 15, 41 L.Ed.2d 270 (1974) (citations 
omitted) (emphasis added). This Court 
must recognize the award rendered by the 
ICC Arbitral Tribunal in NOC's favor un­
less Sun Oil can successfully assert one of 
the seven defenses enumerated in Article V 
of the Convention. Cf Parsons & Whitte­
more Overseas Co., Inc. v. Societe Gene­
rale de l'Industrie du Papier (RAKTA), 
508 F.2d 969, 973 (2d Cir.1974). Sun Oil 
has invoked three of the seven defenses 
against recognition_ (D.l. 12 at 23-24.) It 
bears the burden of proving that any of 

'9. Sun Oil claims this first argument for urging 
non-recognition of the award is based on two of 
the Convention's enumerated defenses, .ameiy 
sectiOIU l(b) and 2(b) of Aniel. V. Section l(b) 
provides a defense alainst recoanition of an 
award upon proof that "[tJh. party against 
whom the award is invok.ed was not given prop-

many 

Sun Oil's first ground for asserting that 
the arbitral a ward should not be reeognized 
revolves around the Arbitral Tribunal's re­
liance on the testimony of a Mr. C. James 
Blom, a witness for NOC. Essentially, Sun 
Oil claims that Mr. Blom's testimony waa 
false and misleading, that thia testimony 
was critical to the Arbitral Tribunal's deci­
sion, and, therefore, that reeognition of the 
award would violate Sun Oil's due process 
rights." Mr. Blom's testimony waa mis­
leading, according to Sun Oil, because the 
Arbitral Tribunal was given the incorrect 
impression that Mr. Blorn, a former vice 
president of Occidental Petroleum Corpora­
tion ("Occidental"), waa in charge of Occi­
dental's Libyan operations during the time 
period at issue. Sun Oil also charge. that 
Mr. Blom's testimony, "on the central issue 
of the case" (D.l. 16 at 10), wu false_ 
Specifically, Sun Oil challenges Mr. Blom's 
assertion before the Tribunal that Occiaen­
tal replaced its 230 American employees in 
Libya primarily with Canadians from its 
Canadian subsidiary. According to Sun 
Oil, this assertion was critical because one 
of NOC's main contentions during the arbi­
tration was Sun Oil's alleged ability to per­
form under the EPSA by drawing on its 

er notice of the appointment of the arbitrator or 
of the arbitration proceedings or was otherwise 
UJUIble to present his case .... • Section 2(b) 
provides that an award may be refuxd CCCOIIli­
tion if iu enforcement or recognition "would be 
contrary to the public policy" of the COUDtry in 
which recognition is sought. 
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Canadian subsidiary for personnel, as Occi­
dental had allegedly done. 

Intentionally giving false testimony in an 
arbitration proceeding would constitute 
fraud. Cf Dogherra v. Safeway StoTU, 
Inc. , 679 F.2d 1293, 1297 (9th Cir.), cm 
denied, 459 U.S. 990, 103 S.Ct. 346, 74 
L.Ed.2d 386 (1982). But "in order to pro­
tect the finality of arbitration decisions, 
courts must be slow to vacate an arbitral 
award on the ground of fraud." Id. (cita­
tion omitted). Accordingly, "[t]he fraud 
must not have been discoverable upon the 
exercise of due diligence prior to the arbi­
tration." Id. (citation omitted). The al­
leged fraud must also relate to a material 
issue. See Newark Stereotypers' Union 
No. 18 v. Newark Morning Ledger Co., 397 
F.2d 594, 600 (3d Cir.) (perjury does not 
justify vacation of an arbitral a ward if it 
relates to Ifan issue remote from the ques· 
tion to be decided"), c.rt. deni.d, 393 U.S. 
954, 89 S.Ct. 378, 21 L.Ed.2d 365 (1968); cf 
Dogherra, 679 F.2d at 1297. 

a. Mr. Blom's Credentials 

[9] Sun Oil's first challenge, regarding 
the alleged misrepresentation of Mr. 
Blom's credentials, borders on the friv­
olous. It is true that the Tribunal appears 
to have misunderstood the extent of Mr. 
Blom's actual duties.'" But there is no 
reason to conclude that NOe was at fault 
for this misapprehension. 

20. The Arbitral Tribunal concluded Mr. 810m's 
position as head of Eastern Hemisphere Explo­
ration meant he was in charge of Occidental's 
Ubyan operations. (See 0.1. 3, Exhibit B. First 
Award at 51.) 

21_ Bo1UU'v. Dean Witt ... Reynolds, Inc., 835 F.2d 
1378 (11th Clr.1988). 00 which SUD Oil relics. 
presents very different facts. First. as NOC em­
phasizes, the appellants in Bon4T were not eivcn 
advance DOtice that the expert in question was 
sainK to testify. while Sun Oil received informa­
tion about Mr. 810m over half a year in ad. 
vance. Secondly. the misperception as to the 
Boruu expert's credentials was caused by tI •• 
expen. who deliberately perjured hirn5elf on the 
stand. Even more importantly. however. the 
"expert" in So"", turned out to be an actual 
fake. That is. be Lied about Q/J of his credcn· 
tia1s-whc~ he went to sc:.hool. what degrees be 
had. and what job, be had held. 

Mr. Blom'. testimony was completely ac­
curate. During the 1984 hearings, he stat­
ed, on direct examination by counsel for 
NOe, that he lived and worked in Libya 
from 1967 to 1969, when he was transfer­
red to Bakersfield. (S •• D.1. 15A, Exhibit 
6B, Transcript of First A ward Hearing at 
69.) He also stated that after his transfer 
he was eventually promoted to vice presi­
dent of Eastern Hemisphere Exploration, 
although he continued to reside in Bakers­
field. (Id. at 70.) If the Tribunal got the 
wrong impression about Mr. Blom's rela­
tionship with Occidental's Libyan opera­
tions or the meaning of his area of respon­
sibility (the "Eastern Hemisphere"), it is 
Sun Oil's own fault. 

Counsel for Sun Oil had ample opportuni­
ty to cross-<!xamine Mr. Blom regarding 
the extent of his duties. (S", •. g., D.1. 
15A, Exhibit 6B, Transcript of First Award 
Hearing at 87-101.) Counsel simply chose 
not to do so. Moreover, Mr. Blom's ap­
pearance as a witness was not a surprise. 
NOe had provided Sun Oil . with its list o( 
witnesses over six months before Mr. Bloal 
testified. (S •• D.1. 15A, Exhibit 6A.) That 
list not only .identified Mr. Blom as an NOe 
witness, but also noted his credentials and 
relationship to Occidental, and stated as to 
which matters he would testify." (See id. 
at 6.) 

Sun Oil emphasizes Mr, Blom's s.cond 
appearance before the Tribunal, after the 
First Award had already been eneered." 

Mr. 810m. on the other hand, was completely 
truthful about his credentials. It was the Tribu­
nal itsc.lf that drew the wrong conclusion. 
Moreover, this "error" was not material. Even 
though Mr. 810m was not in Libya or in charge 
of Occidental's libyan operations durinl the 
period when the EPSA. wu negotiated and in 
effect. Sun Oil hu not arsucd. that he was not 
qualified to give an expert opinion as to the 
meaning of the EPSA or market conditions for 
qualified. personnel for oil exploration activities 
in LibYL Unl!lce the _"expert," Mr. Blom 
did have lqitimate credentials: he had previ· 
ously lived and worked in Ubya. and during the 
relevant period was still warkina' as a vice presi· 
dent for Occidental. 

22. As already explained, sa supra p. 80S, the 
first set of hearings were held- in 1984 and 
resulted in the issuance of the Tribunal's Hfirst 
Award; whicb determined that Sun Oil had not 
properly invoked the· EPSA', fore< maiewe pro-

r 
f 
I 
• 
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Sun Oil argues that at this point. since the evidence to show that this inaccuracy was 
Tribunal's misapprehension of Mr. Blom's anything other than unintentional. 
credentials was apparent from its state- Mr. Blom testified that about half of 
ments in the First Award, NOe should Occidental's 230 American employees in 
have informed the Tribunal of the "error" Libya were replaced primarily by Canadi­
if it was going to rely on Mr. Blom's testi· aos from its Canadian subsidiary and Brit­
mony again. Although perhaps NOe ish citizens from Occidental's London of­
should have corrected the Tribunal's mis- fice. (D.1. 15A, Exhibit 6B, Transcript of 
perception,'" it did not present any false Mr. Blom's Testimony at 75.) Mr. Blom 
testimony, even at Mr. Blom's second ap- now states that those 230 American em­
pearance. Thus, there was no "knowing ployees were replaced with "non-Ameri­
use of false testimony," as Sun Oil defines cans," half of whom came from within the 
the alleged fraud. (D.1. 12 at 32.) Occidental organization. (See D.1. 15A, Ex­

b. Alleged Use of Canadian Personnel 

(10) Sun Oil's second challenge to Mr. 
Blom's testimony has more force, but is 
nonetheless not sufficient to warrant non-
recognition of the Tribunal's award. Mr. 
Blom's statement that Occidental replaced 
its American personnel with Canadians 
does in fact appear to have been inaccu· 
rate. (See D.1. 12A, Exhibits 5 & 6. Com­
pare Aff. of Mr. Blom, D.1. 15A, Exhibit 6 
with Transcript of Mr. Blom's Testimony, 
D.1. 15A, Exhibit 6B.) But, as with its first 
challenge, Sun Oil has not produced any 

VlSI0ns. Subsequently, more hearings were 
held in December of 1985 and June of 1986. In 
February of 1987. the Tribunal issued its "Final 
Award," which dealt with the issues of liability 
and damages. 

Mr. Slom testified initially during the pre­
First Award bearings. A transcript is available 
of this testimony. (Su D.I. 15A. Exhibit 6B.) 
Mr. 810m testified a second time in June of 
1986. Apparentiy, no transcript of this testimo.. 
ny is available . 

23. Even if this were viewed as an impropriety 
on NOC's part, such misconduct would not be 
sufficient grounds for refusilll to recognize the 
TribunaJ's award. In light of all of the facts, the 
Court finds that NOC's fa.ilw-e to act affirmative­
ly to correct the Tribunal's misunderstandina: 
r-egarding Mr. Blom's credentials is hardly the 
type of misconduct that would deprive Sun Oil 
of a fair hearing. Cf. Apa Fountain 5tJ.les, Inc. 
v. Kleinfeld, 818 F.2d 1089. 1094 (3d CIr.1987) 
(,,[M}isconduct apart from corTUption. fraud, or­
partiality in the arbitraton justifies reversal 
only if it so prejudices the rights of a party that 
it denies the party a fundamentally fair hear· 
ing."). 

2.4. Contrary to Sun OU's assertions. the Court 
concludes that Mr. Blom's inaccurate statement 
that Occidental had used some Canadian em· 

hibit 6, Aff. of Mr. Blom at 4-5.) There­
fore, the essential point of Mr. Blom's testi­
mony is reaffirmed in his affidavit: Sun Oil 
could have replaced its personnel in Libya 
with non-Americans, as Occidental did." 
(Id.. at 5.) The affidavits offered by Sun 
Oil to counter Mr. Blom's testimony do not 
controvert this critical point." (Cf D.1. 
12A, Exhibits 5 & 6.) 

The most important consideration of all, 
however, is that Sun Oil was able to 
present all of these arguments to the Arbi­
tral Tribunal. (See id.. at 31 n. 25; D.1. 
15A, Exhibit 6, Affidavit of Mr. Blom at 

ployces of its Canadian subsidiary was Dot ma­
terial to the Arbitral Tribunal's decision. The 
Tribunal's own characteriz.ation of Mr. 810m's 
testimony illustrates the fact that the critical 
issue was whether tmy non.Americans, not nec­
essarily Canadians. were available to replace: 
Sun Oil's American personnel in Libya: 

Mr. BLOM b.u testified that Occidental Oil 
Corporation was able to continue its Ubyan 
production and exploration operations despite 
the Passport Order by replacin& within a few 
months. no less than 230 American nationals 
by an equal number of non-U.s. penonM1 
p<mly from within the Occidental group of 
campania. panly from outside SO&tJ'CU. 

(D.l. 3. Ex.h.ibit B. First Award at SI [emphasis 
added].) 

25. Harre v. ".H. RobUu Co., Inc., 7SO F.2d lSOI 
(lIth CIr.1985), vacaud in parr, 866 F.2d 1303 
(11 th Cir .1989), is therefore inapposite. The 
Harre court simply concluded that the appel­
lant's Rule 6O(b) motion for a new trial should 
have been granted where the record showed 
that ". material expert witness testified falsely 
on the u/tim4te issau. in the CaM.. ••• [and1 the 
defense attorneys knew or should have known 
of the falsity of the testimony." Ha,.,., 750 F.2d 
at 1503 (emphasis added). Hen:, the Court 
find. that the inaccurate testimony did not re­
late to an ultimate issue in the cue.. 
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3-4.) See also Watenide Ocean Naviga­
tion Co., Inc. v. International Navigation 
Ltd., 737 F.2d 150, 153 (2d Cir.1984); Bio­
tronik M/J88-u.nd Thero:piegera.ele GmbH 
& Co. v. Medford Medical Imtrument Co., 
415 F.Supp. 133, 137 (D.NJ.1976). Mr. 
Blom's affidavit, which recounts what tran­
spired during his second appearance before 
the Tribunal in June of 1986, attests to the 
fact that all of Sun Oil's current arguments 
were made to, and hence implicitly rejected 
by, the Tribunal: 

5. At those [June 1986] hearings, al­
though no prior notice had been provided 
to me or counsel for NOC, counsel for 
Sun Oil raised issues concerning my cred­
ibility and the accuracy of the testimony 
which I had given at the force majeure 
hearings two years earlier. In particu­
lar, counsel for Sun Oil, purporting to 
establish that I had misrepresented my 
credentials to the Tribunal, read to the 
Tribunal from a statement of Dudley Mil­
ler pointing out that I was not in charge 
of Occidental's Libyan operations in 1981 
and 1982. In addition, counsel for Sun 
Oil asserted that my testimony concern­
ing Occidental's replacement of its U.S. 
personnel with Canadian personnel from 
its subsidiary CanOxy was erroneous and 
read from a statement of Ian Cumming 
that no CanOxy personnel were used in 
Occidental's Libyan op<lrations. These 
ststements which were offered to the 
Arbitral Tnbunal in 1986 are identical iii 
all material respects to the statements 
presented to this Court in the affidavits 
of Mr. Miller and Mr. Cumming. 

(0.1. 15A, Exhibit 6, Aif. of Mr. Blom at 4; 
see also D.l. 15A, Exhibit 6C, Mr. Blom's 

:z6. NOC's counse~ Mr. R1cdin&<r. objected 
during the June 1986 hearinc before the pand 
to the introduction of any evidence aD this 
subject [i.e. Mr. Blom's prior testimony], and 
objected. to any questioning of Mr. Blom on 
this subject by either the panel or Sun's coun­
sel. While one of the arbitrators had begun 
to qUC$tion Mr. Blom. that inquiry stopped 
abruptly after Mr. Riedinger's objections. 
The panel thus received. DO evidence on this 
subject and expressed no views on it In its 
Awards or elsewhere. 

(D.l. 16 at 15.) 

Z7. Recognition may be denied if "[tlbe award 
deals with a difference Dot contemplated by or 

Handwritten Note. of June 1986 Hearing, 
at 9-10 [pages not numbered].) Sun Oil 
has not exactly offered an alternate picture 
of what occurred during this second hear­
ing. Its few comments on this issue are 
rather ambiguous" and are not supported 
by any affidavits or other evidence. 

The Court therefore accepts Mr. B10m's 
description of the second hearing, and con­
cludes that Sun Oil was not prevented from 
presenting its case. See Convention, art. 
V., sec. 1(b). In addition, Sun Oil has not 
proven fraud. Alternatively, even assum­
ing the alleged fraud did occur, it did not 
relate to a material issue in the arbitration, 
and Sun Oil could have discovered it during 
the proceedings. 

II. Damage Award Not Su.pported by 
the Evidence 

Sun Oil's second challenge to confirma­
tion of the award focuses on the $20 million 
the Tribunal granted in damages. Accord­
ing to Sun Oil, confirmation of the award 
should be denied baaed on article V, section~ 
l(c)," because the arbitrators exceeded 
their authority, and based on article V, 
section 2(b), the Convention's public policy 
defense, because confll'tnation would vio­
late due process. Sun Oil argues that the 
Tribunal exceeded its authority because it 
did not base its damage award on the evi­
dence presented and instead acted as an 
amiable comp08iteu.r, which tries to reach 
merely an equitable, and not necessarily 
legal, result." Sun Oil also argues that 
the Tribunal did not have jurisdiction to 
consider NOC's claims based on Article 8.2 
of the EPSA because such claims were 

DOl fa.lJ.i.oc within the terms of the submislioa. to 
arbitration. or i.t contains decisions 00 matters 
beyond the scope of the submission to arbitra. 
lion .... .. Convention. arL V, sec. 1(e). 

l&. When submitting a dispute to arbitration. the 
parties can request that the arbitrators act as 
amiabk compositeurs. which means that the ar­
bitraton can .. tak{e] into consideration not onJy 
legal rules. but also what they believe justice. 
fairness. and equity direct! J." Leeuyer-Tbieffry 
&. Tbieffry. Nego!Uuing &ttkmenl of DisprUu 
Provisions in J"tmt4rioruU BusUw:s Contracts.: 
Recml Devol_a in Arbitration and Other 
Procesus. 45 Bus.Law. 5n. 591 (1990). 

f 
f 
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outside the scope of the Terms of Refe,... a. Jurisdiction of the Tribunal 
ence to which the parties agreed before [11) The arbitration clause contained in 
submitting their dispute to arbitration. the EPSA is very broad. It provides, inter 

Article V, section (lXc) of the Conven· alia, that "[a)ny controveny or claim 
tion, on which Sun Oil relies, "tracks in arising out of or relating to this Agree­
more detailed form § 10(d) of the Federal ment, or breach thereof, shall, in the ab­
Arbitration Act, 9 U.S.C. § 10(d), which sence of an amicable arrangement between 
authorizes vacating an award '[w]here the the Parties, be settled by arbitration . ... " 
arbitrators exceeded their powers.''' Par- (0.1. 3, Exhibit A, Annex I, EPSA V 23.2, 
sam & Whittemore Oven'aIl Co., 508 F.2d 47 [emphasis added].) The Terms of Refe,... 
at 976. Like other Convention defenses to ence, pursuant to which the dispute unde,... 
enforcement of a foreign arbitral award, 
this defense "should be construed narrow· 
ly." Id. Its counterpart, section 10(d) of 
the Federal Arbitration Act, has also been 
given a narrow reading. Andro.t Compa­
nia Maritima, S.A. v. Marc Rich & Co., 
A.G., 579 F.2d 691, 703 (2d Cir.1978). 

The Third Circuit recently addressed a 
claim that an arbitral award should be va· 
cated because the arbitrators exceeded 
their powers in violation of section 10(d) of 
the Federal Arbitration Act That case, 
Mutual Fire, Marine & Inland I7I8Uranc. 
Co. v. Norad Rei7I8Uranc. Co., 868 F.2d 52 
(3d Cir.1989), describes the inquiry a court 
should undertske as follows: 

It is . . . well established that the 
"court's function in confirming or vacat. 
ing a commercial [arbitration] award is 
severely limited." In conducting our re­
view we must examine both the form of 
relief a warded by the arbitrator as well 
as the terms of that relief.. We must 
determine if the form of the arbitrators' 
a ward can be rationally derived either 
from the agreement between the parties 
or from the parties submissions [sic] to 
the arbitrators. In addition, the terms of 
the arbitral a ward will not be subject to 
judicial revision unless they are "com· 
pletely irrationaL" 

Norad Reimuranc. Company, 868 F.2d at 
56 (citations omitted) (emphasis added). 
For the reasons stated below, the Court 
finds that the Tribunal's award of damages 
waa urationally derived" from the parties' 
agreement and that the terms of the award 
are not ucompietely irrational." 

%9. Sun Oil made the same jurisdlctlooal IU'JU' 
meet before the Tribunal. It was rejected for 

lying this case was submitted to arbitra· 
tion, specifically state that one of the "is· 
sues to be determined" at arbitration was 
"[t]o what relief, if any, is each party enti· 
tied?" (0 .1. 3, Exhibit A, Annex 2, Terms 
of Reference V IV(E), at 5.) In addition, as 
stated in the Terms of Reference, NOC's 
claims included the allegation that Sun Oil 
was "liable to NOC for all remedies and 
amounts available under the EPSA and the 
applicable law . . . . " (Id. V IIl(A)(2), at 2-
3.) Thus, the issue of damages, under Ar­
ticle 8.2 or any other provision of the 
EPSA, was properly before the arbitra· 
tors." 

b. The Tribunal's Rationale for Dam· 
age. 

[12) After evaluating whether and to 
what extent Sun Oil was liable for dam· 
ages, the Arbitral Tribunal concluded that 
Article 8.2 of the EPSA constituted a liqui· 
dated damages provision. Article 8.2 
states in pertinent part: 

8.2 FailurtJ to complel4 Exploration 
Program 
In the event that any part of the Ex· 

ploration Program for any Area is not 
properly completed by the end of the 
Exploration Period applicable to such 
Area, Second Party [Sun Oil] shall imme­
diately pay to First party [NOC] the 
costa of such uncompleted part at the 
end of such Exploration Period. 

(D.l. 3, Exhibit A, Annex 1, EPSA , 8.2, at 
23-24.) Article 8.1 of the EPSA, which 
immediately precede. the language quoted 
above, states: 

8.1 Exploration Program 

re&sOru similar to thOle stated by this Court. 
(.so. 0.1. 3, Exhibit C, Final Award a. 17-20.) 
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Second Party [Sun Oil] undertakes, as 
a minimum exploration commitment, to 
spend such amounts on the Exploration 
Program as may be necessary to com­
plete the Exploration Program properly. 
The Parties currently anticipate that the 
Exploration Program will cost at leMt 
one hundred million U.S. Dollars (U.S. 
$11JO,OOO,OOO). 

(ld. n 8.1 , at 23 [emphasis added].) The 
Tribunal found that this language in the 
contract made Sun Oil liable "for the costs 
of the uncompleted part of the exploration 
program . . . [without any] finding that the 
First Party [NOC] suffered actual loss." " 
(D.l. 3, Exhibit C, Final Award at 30.) The 
Tribunal went aD, however, to consider the 
effects of Libyan law, which governs the 
EPSA." 

The Tribunal noted that, under Libyan 
law, liquidated damages provisions are val­
id; however, "damages fixed in advance by 
such [liquidated damages] clauses are not 
due 'if the debtor establishes that the credi­
tor has not suffered any 108s'[ ]" whatsoev­
er. (ld. at 31 [discussing Articles 226 and 
227 of the Libyan Civil Code].) The Tribu­
nal concluded that "the debtor," Sun Oil, 
failed to establish that NOC had not suf­
fered a loss: 

The Arbitral Tribunal is however unable 
to accept SUN~IL's contention that no 
damages whatsoever were suffered by 
N.O.C. as a result of SUN~IL's noll" 
completion of the exploration program 
... it is clear that N.O.C. did suffer some 
loss by losing its chance, within tho ""'­
ploTation period, to discover oil in the 
Contract Area and, within the erpitmJ,. 
tion period, to obtain &II the information 

30. The Tribunal comment«! that although Arti· 
cle 8.2 of the EPSA could '"lead to rather severe 
and rigid consequ.ences for the party undertak· 
ing exploration operations ... it must be kept in 
mind that . . . the EPSA is a risk contrG.ct" (D.1. 
3, Exhibit C. Final Award at 32 [emphasis add­
edl.) In return for a """,·free pert:en,. share" 
of any crude oil discovered and produced. Sun 
Oil "undenook an unconditional and absolute 
duty to render a counter.performance which 
consisted either in the timdy completion of the 
exploration operations or. if SUN~n. did not 
complete these operations within the prescribed 
time. in the payment by SUN-OlL of the costs of 

and data needed to &sseS8 the petroleum 
resourees in the Contract Area. 

(ld. [emphasis in the original]; see auo id. 
at 37 ["(T)he actual loes suffered by N.O. 
C . ... consists of the damages flowing from 
the fact that N. O. C. did not receive, within 
the exploration period, the geophysical in­
fonnation and data needed to assess the 
petroleum resourees in the Contract Area 
and to make decisions accordingly."].) 

Having concluded that Sun Oil failed to 
make out the requisite showing under Li­
byan law that NOC did not suffer any loss 
at all, the Tribunal then went on to consid­
er whether the entire sum called for by the 
contract as liquidated damages should in 
fact be awarded. The Tribunal focused 
again on Libyan law, which provides that 
"[t]he Judge may reduce the amount of 
these [liquidated] damages if the debtor 
establishes that the amount fixed was 
grossly exaggerated or that the principal 
obligation has been partially perfonned." 
(ld. at 31 [quoting Article 227(2), Libyan 
Civil Code].) For several .reasons-includ­
ing its conclusions that Sun Oil, althougn 
incorrect in claiming /O'T'Ce majeure, never­
theless acted in good faith, that NOC did 
not make reasonable efforts to mitigate its 
loss, and that the cost of NOC's actual loss 
decreased because of the drop in global 
erude oil prices-the Tribunal found that 
NOC's recovery of liquidated damages 
should be limited to $20 million. (Id. at 
36-40.) 

In fashioning its damages award, the 
Tribun&l carefully considered both the 
EPSA and Libyan law, ss well as the sub­
missions and arguments of the parties. 
The Court finda that there is nothing "com­
pletely irrational" about the Tribunal's 

the uncompleted pan thereof." (ld. ) Althouah 
this was a "'heavy commitment," it was not I 
burden su.fficient "to deter one dozen other pe­
troleum companies from enterinc into more or 
less identical EPSA's with N.O.C. in or about 
1980." (/d. ) 

31. Article 21 of the EPSA states: '"l'his A..­
ment shall be IIOvcrned by and il1tt:rl'reted in 
accordance with the laws and rqulations of the 
SocialIst People's Ubyaa Arab Jamahiriya, in· 
c1udinc the Petroleum uw." (Dl. 3, Exhibit A. 
Anna I, EPSA ,21. at 45.) 
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NATIONAL OIL CORP. v. LIBYAN SUN OIL CO. 819 
Cite .. 733 F..5upp. lOCI (D.o.L 1990) 

award or its reading of the parties' con­
tract. Thus, mindful of the fact that "(i]t 
is not this Court's role . . . to sit as the 
panel did and reexamine the evidence under 
the guise of determining whether the arbi­
trators exceeded their powers," Norod Re­
i1l.!Urance Company, 868 F.2d at 56 (cita­
tion omitted), the Court will not inquire any 
further. 

c. Sun Oil's Due Process Rights 

(13) Sun Oil argues that its due process 
rights would be violated by confirmation of 
this damages award. Hence, it asks that 
the award not be recognized based on the 
Convention' s public policy defense. Be­
cause the Court has already concluded that 
the Tribunal's award is rationally derived 
from the language contsined in the EPSA 
and Libyan law, Sun Oil's due process ar­
gument does not have any merit." 

Ill. Violation of U.S. Public Policy 
(14) Sun Oil's final challenge to confir­

mation of the award rests solely on the 
public policy exception contained in article 
V, section 2(b), of the Convention. Both 
parties in this case agree that the public 
policy defense "should be construed nar­
rowly," and that confirmation of a foreign 
award should be denied on the basis of 
public policy "only where enforcement 
would violate the forum state's most basic 
notions of morality and justice." Parsom 
& Whittemore Overseas Co., 508 F.2d at 
974 (citations omitted); see also Waterside 
Ocean Navigation Co., Inc. v. Interna­
tional Navigation Ltd., 737 F.2d ISO, 152 
(2d Cir.1984). Not too surprisingly, how­
ever, the parties do not agree as to wheth­
er this particular case fits within such a 
definition of the public policy defense. 

Sun Oil argues that confirmation of the 
award in this case would violate the public 
policy of the United States for three rea-

32. To some extent. Sun Oil's due process argu· 
ment is really a claim that the Tribunal erred in 
iu interpretation of Libyan law. A mere ClTQf 

of law would not, however. be sufficient 
grounds to refux recognition of the award. R~ 
statement (Third) of the Foreign Relations Law 
of the United. Slates § 488 comment a (1987); 
sa Northrop Corp. v. TrUuilntl Mletlo S.A •• 811 
F.2d 1265, 1269 (9th Cir.). em. doJieJ.. 484 US. 

sons. First. Sun Oil contends that because 
confirmation would "penalize Sun for obey­
ing and supporting the dlrectives and for­
eign policy objectives of its government," 
other companies and individuals would be 
less likely to support U.S. sanctions pro­
grams, thereby diminishing "(t]he ability of 
the U.S. government to make and enforce 
policies with economic costs to U.S. citizens 
and corporations ... . " (DJ. 12 at 51.) 
Secondly, Sun Oil contends that conf'u-ming 
the award would simply be "inconsistent 
with the substance of United 'States antiter­
rorism policy" (id.), and thirdly, that it 
would also "undermine the internationally­
supported antiterrorism policy ... by send­
ing a contradictory signal concerning U.S. 
commitment to this policy and by making 
possible the transfer to ... Libya ... 
funds which could be employed to finance 
its continuing terrorist activities." (Id. at 
54.) Sun Oil also presents much statistical 
and historical information designed to dem­
onstrate the character of the Qadbafi 
Government. (Se., e.g., DJ. 16 at 24 (as­
serting that Libyan activities "threaten the 
moet basic standards of human behavior'1-) 
See auiO s-upra note 6. 

The problem with Sun Oil's arguments is 
that "public policy" and "foreign policy" 
are not synonymous. For example, in Par­
sam & Whittemore Overseas Company, 
S08 F.2d at 974, the Second Circuit ad­
dressed this very issue, saying: UTa read 
the public policy defense as a parochial 
device protective of national political inter­
ests would seriously undermine the Con­
vention's utility. This provision was not 
meant to enshrine the vagaries of interna­
tional politics under the rubric of 'public 
policy.' " 

In Parso1Ul, the court faced a situstion 
similar to the one in this case. There, a 
U.S. corporation claimed force majeure 

914, 108 S.Ct. 261, 98 LEd.2d 219 (1987); ct. 
Brandeis lntsd Limited v. C.w.brian Chemicals 
Corp., 656 FSupp. 160. 165 (S.D.N.Y.1987) (no< 
even "manifest disregard of the law'" would be: 
sufficient to deny recognition of a foreign arbi­
tral award b&sed 00 the Convention's public 
policy exception). Moreover, here there is no 
reason to believe the Tribunal made any error 
whatsoever. 
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820 733 FEDERAL SUPPLEMENT 

when, following the outbreak of the Arab­
Israeli Six Day War, the Egyptian govern­
ment severed diplomatic ties with the U.S. 
and ordered most Americans out of Egypt. 
The U.S. corporation contended that "vari­
ous actions by United States officials suI>­
sequent to the severance of American­
Egyptian relations ... required Overseas 
[the U.S. corporation], as a loyal American 
citizen, to abandon the project." ld. Sun 
Oil argues that this case is different be­
cause Libya's terrorist activities, which 
have been condemned internationally, are 
hardly just a parochial interest of the U.S. 
On the other hand, the U.S. Government's 
policy towards Egypt in the 1960's, the 
foreign policy at issue in Panons, was just 
"an outgrowth of an important but none­
theless conventional regional conflict." 
(0.1. 16 at 23.) 

Despite Sun Oil's attempts to distinguish 
Panons, it is clear that the policy objec­
tives at issue here and the ones at issue in 
Parsons differ, at most, in degree and not 
in kind. This Court does not doubt that the 
ugly picture of the Qadhafi Government 
painted by Sun Oil's papers is accurate. 
The Court is similarly cognizant of the fact 
that Libya itself is not a signatory to the 
Convention; and hence, lIif the tables were 
turned," as Sun Oil points out, a U.S. com­
pany would not necessarily be able to en­
force an arbitral award against NOC in the 
Libyan courts. (0.1. 16 at 26 n. 37.) But 
Libya's terrorist tactics and opportunistic 
attitude towards international commercial 
arbitration are simply beside the point." 

33. The Coun would also nole that Sun Oil bas 
revealed its own brand of hypocrisy. It por­
trays its behavior as an attempt to cooperate 
with the anti-tcITOrist foreign policy of the Unit. 
ed States. But what Sun Oil conveniently over­
looks is the fact that the Qadhafi Government 
was a/tudy considered to be hostile to u.s. 
interests when the EPSA was negotiated. For 
example, Sun Oil's own papers underscore that 
almost one year before the EPSA was entered 
into, the U.s. Embassy in Tripoli was set on fire 
by a Libyan mob, and the Libyan authorities did 
not respond to protect the Embassy. Numerous 
other Libyan guerilla and terrorist efforts were 
also known and documented. (See generally 
D.I. 16, Exhibit I, Liby. Under 0tuIJuzfi: A P.,­
tt!1'n of Aggression at A1-Al3 (StAte Department 
documents outlining Libyan activities].) 

34. In light of the circumstances presented here, 
the Court need not express any opinion as to 

The United States has not declared war 
on Libya, and President Bush has not dere­
cognized the Qadhafi Government. In fact, 
the current Administration has specifically 
given Libya permi88ion to bring this action 
in this Court. Given these facts and ac­
tions by our Executive Branch, this Court 
simply cannot conclude that to confirm a 
validly obtained, foreign arbitral award in 
favor of the Libyan Government would vi<>­
late the United States' "most basic notions 
of morality and justice." .. 

Although Sun Oil argues that confirma­
tion of this award would mean that U.S. 
dollars would end up financing Qadhafi's 
terrorist exploits, the Court has already 
pointed out that the President is empow­
ered to prevent any such transfer through 
the Libyan Sanctions Regulations. Fur­
thennore, Sun Oil's argument that U.S. 
companies will be less likely to support 
sanctions if this award is confirmed tl3-

$Umes that Sun Oil is correct on the central 
issue in the arbitration underlying this peti­
tion for confirmation: that is, that Sun Oil 
was justified in suspending perfonnance 
under the EPSA. The Arbitral Tribunal, 
however, concluded that Sun Oil was not 
justified in suspending perfonnance be­
cause of U.S. actions at that time. Be­
cause Sun Oil was able to present all of 
these arguments, regarding force majeure 
and Sun's attempts to support U.S. policy, 
before the Arbitral Tribunal, this Court will 
not reexamine that issue here . .1I 

whether, wben. or to what extent a foreign 
policy objective or dispute might ever be suffi· 
ciently compelling to warrant invocation of the 
Convention', public policy defense against con· 
finnation of a foreign arbitral award. 

35. It is also important to note that the U.s. 
Government has demonstrated that it is more 
than able to indicate when a company such as 
Sun Oli must abandon its international contrac­
tual obligations for the good of our country. In 
early 1986, over four years after Sun Oil first 
invoked the fora n'Uljeun defense and suspend­
ed performance, the President of the United 
States directed the promulgation of the Libyan 
Sanctions Regulations. s.. supra pp. 807~08. 
These regulations expressly prohibit, inrer a/ill. 
the performance by any U.S. person of any 
unauthorized "contract in support of an indus-

, 
! 
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IV. Interest 

a. Prejudgment Interest 

Having rejected all of Sun Oil's defenses, 
the Court will confirm the Arbitral Tribu-
nal's award, and turn to the only issue 
remaining in this case, the propriety of 
granting NOC prejudgment interest. 

Sun Oil makes two arguments in opposi­
tion to the award of any prejudgment inter­
est by this Court. First, it contends that 
the a ward rendered by the Tribunal encom­
passes all interest owed to NOC and, con.e­
quently, an award of prejudgment interest 
by this Court would interfere with the Tri­
bunal's jurisdiction. Secondly, Sun Oil ar­
gues that the balance of the equities in this 
case does not support the award of pre­
judgment interest. 

[15) Sun Oil's first argument is unper­
suasive. After discussing at length the 
damages for which Sun Oil was liable to 
NOC, the Arbitral Tribunal stated the fol­
lowing in the conclusion section of its Final 
Award: 

6.3 SUN OIL breached its contractual 
obligations in ceasing the exploration in 
1982 on the basis of a force majeure 
excuse which was found unjustified; 
6.4 On the account of such breach, SUN 
OIL owes damages to N. O. C. for an 
amount fixed at US $ twenty millions 
[sic] (principal and interest included); 
6.5 As a consequence, [the Tribunal] or­
ders SUN OIL to pay N.O.C. the amount 
of twenty million dollars of the United 
States of America . . .. 

(D.l. 3, Exhibit C, Final Award at 41 [em­
phasis added].) The Tribunal was obviou.­
ly referring to prt:-award, and not prejudg­
ment (or post-award), interest. Sun Oil's 
interpretation would lead to an absurd re­
sult, as the Tribunal's order to pay NOC 
$20 million would be converted into an in­
centive for Sun Oil to withhold payment. 

[16) The Court will consider in more 
depth Sun Oil's second set of arguments, 
which addresses the equities in this case. 
A district court does have the power to 
grant post-award, prejudgment interest. 

trial or other commercial or governmental 

See Watenide Ocean Navigation Co., 737 
F.2d at 153-54; Al Haddo.d. Bro .. Enter­
prisll8, 635 F.Supp. at 210; cf Abromovage 
v. United Mine Worken o[ America, 726 
F.2d 972, 982 (3d Cir.1984) ("[I]n the al>­
sence of a Congressional directive to the 
contrary, the district court haa broad dis· 
cretion in determining whether to allow 
pre-judgment interest."). But in deciding 
whether to exercise its discretion to award . 
prejudgment interest, a district court 
should consider four factors: 

(1) whether the claimant haa been less 
than diligent in prosecuting the action; 
(2) whether the defendant haa been un· 
justly enriched; 
(3) whether an award would be compen· 
satory; and 
(4) whether countervailing equitable con­
siderations militate against a surcharge. 

Feather v. United Mine Workers o[ Amer­
ica, 711 F.2d 530, 540 (3d Cir.1983) (citation 
omitted). 

Sun Oil contends that it haa not been 
enriched by its delay in making payment. 
The fact is, however, that Sun Oil haa had 
free use of the $20 million it owe. N OC. 
Sun Oil's argument that awarding prejudg­
ment intere.t in this case would be penal 
and not compensatory i. similarly unper­
suasive. As the Second Circuit stated in 
Watenide Ocean Navigation Company, 
Inc. v. International Navigation Ltd., "In 
these days in which all of us feel the ef­
feets of inflation, it is almost unnecessary 
to reiterate that only if such interest is 
awarded will a [party] wrongfully deprived 
of [its] money be made whole for the los .... 
737 F.2d at 154. 

On the other hand, Sun Oil's final conten­
tion, that NOe has not been diligent in 
prosecuting its claim, is supported by the 
fact that Noe waited until July 24, 1989, 
almost two and a half years, before filing 
this petition to confirm the arbitral award. 
N OC has advanced no reason for its un­
usual delay. While the Court cannot hold 
that NOC's delay suffices to justify depriv­
ing it of all interest, it doe. justify refusing 
to award post-award interest between Fel>­
ruary 23, 1987 (the date of the arbitral 

project in UbYL" 31 C.F.R. § 550.205. 
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award) and July 24, 1989 (the date of the 
flling of this action to recognize and COn­
fIrm the award). 

A further consideration that is relevant 
to the fourth fattor cited by the Feather 
court is the fact that in February of 1987, 
when the Tribunal rendered its Final 
Award, the Libyan Sanctions Regulations 
were already in place. Thus, as NOC notes 
(see D.1. 27 at 16 n.'), Sun Oil could only 
have paid the sum owed into a blocked 
attount, as provided for in the Regulations. 
See 31 C.F.R. §§ 550.413, 550.511. Actord­
ingly, mindful of the fact that this Court 
has discretion in determining the rate at 
which to award interest," the Court ton­
eludes that the most equitable result is to 
require Sun Oil to pay post-award, prejudg­
ment interest at the average rate of inter­
est paid on blocked accounts from July 24, 
1989 to the date of entry of judgment. The 
parties will be required to submit affidavits 
indieating the average rate of interest paid 
on other blocked accounts within the afore­
mentioned period. 

b. Postjudgment Interest 

[17] Turning now to postjudgment in­
terest, the Court will award interest as 
provided in 28 U.S.C. § 1961, from the date 
of judgment until such time as the arbitral 
award and post·award, prejudgment inter­
est is paid into an interest-bearing blocked 
aeeount. Onte this occ:urs, Sun Oil will no 
longer be liable for postjudgment interest. 
Postjudgment interest will then be only the 
rate of interest earned on the funda depa&­
ited in the blocked attount. 

CONCLUSION 
The Court will recognize and enforee the 

Tribunal's award in favor ot NOC and 
against Sun Oil in the amount of 20 million 
U.S. dollars, with prejudgment and post­
judgment interest as described above. 

A final judgment will be entered in at­
cordance with this opinion; but execution 
on the judgment will be stayed, and the 

36. Sun Oil asserts that Libyan law determines 
the appropriate rate: of prejudgment interest.. 
According to the Third Circuit, however, federal 
law controls this issue. and federal law calls for 

judgment may not be registered and trans­
ferred in attordante with 28 U.S.C. § 1963 
unless the Libyan Sanctions Regulations 
are complied with, particularly 31 C.F.R. 
§§ 550.210, 550.413, and 550.511. 

FINAL JUDGMENT 
For the reasons set forth in the Court's 

Opinion entered in this action on this date, 
it is 

ORDERED: 

1. Libyan Sun Oil Company's motion to 
dismiss National Oil Corporation's petition 
(for retognition and COnIlrmation of the 
arbitral award) is hereby denied. 

2. Final Judgment is hereby entered in 
favor of National Oil Corporation and 
against Libyan Sun Oil Company in the 
amount of Twenty Million United States 
Dollars ($20,000,000.00). 

3. Post-award, prejudgment interest is 
awarded at the average rate of interest 
paid on blocked attounts from July 24, 
1989 to date of this judgment. " 

4. Postjudgment interest is awarded as 
provided by 28 U.S.C. § 1961 from the date 
of this judgment until such time, if ever, 
when the arbitral award and post-award, 
prejudgment interest is paid into a blocked 
attount; and onte this oeean, post­
judgment interest will then be only the rate 
of interest earned on the funds 80 deposit­
ed in the bloeked attount. 

5. Execution on this Final Judgment is 
hereby stayed, and the judgment may not 
be registered and transferred in attordante 
with 28 U.S.C. § 1963 unless the Libyan 
Sanctions Regulations are complied with, 
partiCUlarly 31 C.F.R. §§ 550.210, 550.413, 
and 550.511. 

the district court to exercise its discretion. s.. 
Sun Ship. Inc. v. Malson NavigdtUm Co.. 785 
F.2d 59, 63 (3d Cir.1986). 
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