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UNITED STATES: DISTRICT COURT FOR THE DISTREICT OF DELAWARE
OPINION AND ORDER IN MATIOMAL OIL COEPORATION wv.
LIBYAN SUN OIL COMPANY®
[Execution and Enforcement of Arbitral Award;
Compliance with U.S5. Libyan Sanctions Regulations])
[March 15, 1990]
+Cite as 29 I.L.H. 716 (1920)+

I.L.M. Content Summary

[Ligt of counsel of record]

TEXT OF OPINION - I.L.M. Page 718
[OPINION of Senior District Judge LATCHUM] .
[Introduction - The court characterizes\its task as "having to
place legal labels on the fﬂrptgn policy maneuvers of the
Bush administration"]

FACTUAL BACEGROUND - I.L.M. Pug XH
[NOC 1s wholly owned h . Sun 0il is a Delaware
corporation. By ugrtu:;:2 un Dil was to carry out an oil

exploration program i ya. However, Sun 0il did not
complete performanc iming that it was prevented from
doing so by US exp and passport restrictions. Pursuant
to an arbitratigg® rlause in the agreement, NOC placed the
dispute in arb _giinn before the Court of Arbitration of
the Internat; Chamber of Commerce (Tribunal), which
awarded NOC, (520 million. HMOC seeks enforcement of the
award in US d rict court. Sun 0il moves to dismiss NOC's

cnuplalntl
THE Hﬂriuﬂ,@ wnISMIss - I.L.M. Page 720
[Sun \DOil's motion to dismiss is denied. sun 0Oil's
arguj;ﬁt: are addressed below)
L. Recognition As Prereguisite For Access To U.5. Courts

["In sum, under existing case law it is clear that
NOC should not be barred from this Court unless the
Q United States either does not recognize the Qadhafi
N Government, or is at war with Libya"; also, the
o\ Executive Branch granted NOC a license, pursuant to
p- Treasury regulations,; to initiate thesze proceedings]
II. T:uasu:%‘HEgulatinns As A Bar To This 5uit
|Under Treasury regulations, Libya cannot enforce a
judgment in US court without a license to do so]
a. License for Initiating Suit
TSuch a IIcense was granted retroactively after
suit was initiated]

*[Heproduced from the text provided by the U.5. District Court
for the District of Delaware. The Final Award of the International
Chamber of Commerce Court of Arbitration, rendered February 23,
1987, in the arbitration between the National 0Oil Corporation and
the Eih'jé;n ﬂi:li. Cnmpan:.ri uppuarf: fﬂt 29 I.jL.H. 601 (1590). The fé;gt
Award addressing the issue o orce majeure, issue A .
appears at 29 I.L.M. 565 (1990).] %kmeasaiés

Page 1 of 77



Q

TEE MOTION TO ENFORCE

b. License for Entry of Judgment

[The court rejects the argument that, according to

the restrictive language of the license that was

granted to NOC, an additional license is reguired

under the Treasury regulations]

1. President’s Authority Under the IEEPA
[The IEEPA (under which auchority t
orders were issued) does not authofi
tions that preclude the entry of

2. President’'s Power to Settle Cl

e court concludes that th

power to prohibit the entry Qf

3. President's Power to Change-the
[The President’s power ig )
judicial processes tha d effect a transfer
of foreign property o jperty interests]

I1I. Denial of Sun Oil's Motion thDismiss

executive

sident lacks
dgment ]
Governing Law
ited to regulating

THE ARBI
The court concludes Cthat
recognized and enforced.
below]

I. Use of "False angd-Nsleading™ Testimony
T5un 0il conten

a at the testimony of Mr. Blom for
NOC was fraud . Law on the subject is set forth]
a. Mr. Blom's\Ccedentials
TThe a&‘rﬁ finds the testimony "completely
accur
b. All

D - I.L.M. Page 730
arbitral award should be
il’s arguments are addressed

se¢ 0of Canadian Personnel

om's statement that sSun 0il had replaced

;%*c erican personnel with canadians wWas
curate, but not a material inaccuracy]

IT. e Award Not Supported by the Evidence
& court finds the Tribunal's award "rationally
cived"]

« Jurisdiction of the Tribunal

TThe court rejects sun 0O11's public policy argument,
reasoning that the US "has not declared war on Libya,
and President Bush has not derecognized the Qadhafi
Government. In fact; the current Administration has
specifically given Libya permission to bring this
action in this Court"™]
IV. Interest
a. Prejudgment Interest
[Post-award, prejudgment interest is granted to
HNOC]

b. Postjudgment Interast
Iﬁranteg to NOC ]

%h. The Tribunal’s Rationale for Damages
. c. 5un 0il's Due Process Rights
@ T. vieolation of U.5. Public FCIEJ.E

CONCLUSION - I.L.M. Page T42

FINAL JUDGMENT AND ORDER - I.L.M. Page 743

| Execution of the judgment will be stayed pending NOC’s
compliance with the Libyan Sanctions Regulations])

United States

[Done 15 March 1990] Page 2 of 77
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IN THE UNITED STATES DISTRICT COFET LATCHDN, Sanlor District Judge. N
FOR THE DISTRICT OF DELANARE In this case the Court Hﬁﬁn’:.] led upon To examlne
and avaluats, amang othar thln?i. .h- 1-1-1 signiflicance of the
HATIOHAL OIL CORPORATION, current state of relatliocna hltm Libya and the United States.
Patitlioner, The facts and argussnts pressnted by the partiss have put this
W, Civil Aoction No. B9-415-JLL Court In the unenviable and precarious position of having to

LIBYAN SUHN OIL COMPANY placa lagal ].h-.""p. Hu forslgn pollicy mansuvers of the Bush

S g S-S -

Respondent. adainlstration. -ﬁpguﬂumtllr, tha Court has no cholce but oo
proceed .

aﬁlﬁnnlr* Hational 0il Corporation (“NHOC®), seeks to

have thieCourt enter an order confirming a foreign arbitral
Arthur O. Connolly, Jr. of Connolly, Bove, Lodgs & Hutz, Wil- ,
mlngton, ODel.; Joseph 0. Pleegdrro, Georgs Kahale III, and award rendered In HOC's faver agalnst respondent, Libyam Sun G11
Hichelles A. Rlce of Curtis, Hallet-PFrevost, Colt & Hosle, MHew p
York, M.Y., [or pRtitionsr. "Enl*ln:r {®"5un oOlL1®). [Docket Ttem ["D.I."] 2 et &-T; ggg Case

H. James Conaway, Jr. and David O'Conmor of Young, Conaway) —Mo. 4463/A8/JRI, Mational Oil Corporatien (Libya) v. Libyan Sun
Stargatt & Taylor, Wilmington, Del.; Willlam D. Rogers, Do \

A. Dvorkin, Ann E. Misback, amnd Erik T. Moe of Arnocld & Po - 0il Company. Ino. (U.5.A.), Exhibits B [First Award] & C [Final
Washilngton, D.C.; Stanley L. Arabis and James 5. GoddsTa “af
Radnoar, Pa., for l‘llpﬂl'ld.ﬂl‘.. ' Award], DP.I. 3:) HOC bBrimgs this actlon Fl.'lrl".ll-'l'lt to the Convan=

tion on tha Recognition and Enforcement of Forelgn Arbitral
Avards (["tha Convention®), & Gtreaty ratified by the OUnited

OPINTON States and jmplemented through Congressional leglslation. Gge 3

U.5.0. §§ 201-208 {(1970). Supn 0il hes moved ko dismiss the
petition er, In the alternative, to deny recognition of the
award. (0.7. 13X B.I. 12.) This Court has Jurisdictisn
pursuant te 28 U.S.C. § 1331 as this cass srises under federal

law. EHgg 9 U.5.C. § 201 (West Supp. 1989).1

1. The arbitral award in disputs hers was Issusd in Paris,

Francea, wundar the auspices of the Internatiocnal Cchamber of

Commarce. France is a sigpnatory of the Convention, amnd &Tq- t:é
Wilmington, Delaware requirement of reciprocity is satisfied. geg % v.s.dJniedcdtates
March 1%, 1950, [West Supp. 1988). Page 3 of 77



FACTUAL BATEGROUND
U.s. celtigens, from going to Libya. {Dé? &t S-6.) Thus, Sun
HOC im & corporation organized under tha laws of the g
e il believed it could not carry out{tpe FFSA "in accordance with
Gocialist Pecple's Libyan Arab Jamahlriya ["Libya®), and wholly N
the intsntions of the parties (to \the contract.® {ld.- at &
y

ed by the Li G , g -
oW ¥ L] byan GoVernmen {D.1 ]l at 2.] Bun 0il is a (t ate onltted).) HOC mﬂ%ﬁ sun 0il's elaim of force

pajours and called for conklnued performance. (D.1. 3 at d.)
In Harch of\ 1387, ths U.S. Government bannsed the

belavare corporation and a subsldiary of BSun Company, Ino. [(Ege
D.I. 12 at 1.])] The dispute currently bafors ths Court stems from

Expl 4 § nd Preduetl Sharl A mEnkt [“EPSAT" L d N
i ol gt i Sl i ¢ ¥ . importstion into tHs ‘Unitsd States of any oll from Libys and
™ 4

sevaraly r-.trt_g&g-;i-pur:- from the United States to Libya. 47
\

Fed, Reg. 1@!& A1982) ¢ 47 Fed. Reg. 11,247 (1982). Export

cegulat ions “kesued by the U.5. Departeent of ComBerce required a

inta by the parties on Wovember 20, 1980. ([Ggg EPSA, Annex 1,
Exhibit A, D.I. 3.]) Tha EPSA provided, Inter alla, that Sun 0il
was to carry out and fund an oil exploration program in Libya.

fun 0L1 began exploration activities in the first half -,
9 e license for the export of most goods, including all techmical

of 1581. On Decembar 18, 1901, Sun 0il Inveked the force maleurs |
” : 1gp*g§jnn. Bacauss It “had plapned to export substantial

islen? tained i , (
S i il e .t'lh;g_'[ﬂtll-l of technlcal data and woll technolegy to Libya Ln

(D-I. 3 at 4 D.T. 13 ar @. fun 0i1l claimed that & Stats g
' \cofinection with the exploration progras,® Sun 011 claims that Lt

Departmant order prohibiting the use of United States [llll[ljﬂ!ia‘f l;illﬂ Sox puch 5n sspect Jicanas T80 88 te be prepnred to ressme

for travel te Libyal prevented Llts vasnnel . 411 oF whcel vide
o ¥ i g nl‘; * oparations in Libya promptly im the event the U.5. Governmant

2. That clause reads as follows: lifted the passport prohibition.® (D.I. 1 at 7.] The applica-
22.1 Excume of Obligations tion for a liceanss was denied. (Id.j Thereafter, in late June
Any Cailure of delay on the pa ""*[.;"'I of 1982, Sun 0il notified NOC that it wvas claiming the export
Party in the parforsanca of its Yons
or duties hereunder shall bo a 5 o the tlﬂ‘“l.tilﬂ“ as Af additlonal avent of [ofCe EATEUEE- (a8 D.I. 3
a¥tant attributable to force ma ra. Foroca
lurjiunt shall l“ﬂ““'.‘l without~Jimitation: at dr DI, 12 ak 7-8.)
Acts of God; insurrectiom I war; and
any unforessen nltmtun'““.q ‘acks h‘.?ﬂﬂd on J“l" 1%, 1983, MOC riled & I.'I-q'l.llll. for arbltratlon

the control of such Party, \ ™

\ with tha Court of Arbitratlon of tha Intermational Chamber of
{D.TI. 3, Exhibit A, Annex 1, mn:tﬂ.":. At A5=d8.]

Commarce (®the ICC®) in Paris, France, pursuant to the arbitra-
3. The passport regulation, issbed pursuant to an exscutive
ordar, stated that "Unlted Btates passports shall cease to be
wvalid fer travel to, In, or through Libya unless spacifically 3+ [...continued)

{continued. ..} validated for such travel under the suthority of the Secretary of
Skate.® 46 Fad, Reg. 60,712 (1981). United States
a Page4 of 77
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tion provision contsined in tha EPSA.Y (D.I. 23 at 4.)

Tha
mambers of the arbltration panal ("the Arbitral Tribunal®) wers
chosan in ascocordance with the arbitration clause.

pleked ons arbitrator; the third was chosen by the Internatlonal

Each party

Chamber of CommRerce. Biun @1l selected Edsund Huskie, & [Grmer

Upited States Senator and Secretary of State, HoC selected
Professcr Helim Eote, Director of the Max Planck Institut in West

Germany. Robert Schmelck, a former chief justice of France's

suprepe court {(la Codur de Cossatlon), was selected as the third
arbitrator by the ICC Court of Arbitration.

Tha arbitration procasdings ware held in Paris, France.
In May and Junms of 1%84, the Arbitral Tribunal held hearings on
issus of [opce madieurs.
1985, that stated there had been no force Balisure within Jﬂﬂ:

(D.I. 3, Exhibit B, FPirst Award ar” ‘_?Lﬂ

tha It issusd an lnitial award on Hll]l'

31,
maaning of the EPSA.

The Arbitral Tribunal later held further hearings, | ahds on

4. The arbitration clauss states:
23.2 Arbitration
Any controversy or claim lrlgi&mﬂt ol

or mrelating to this hgrll-.n h( ‘breach
tharea!, shall, 1in tha abas 0 amicable
arrangasant betwesn the Part h settlad
by arbitration, in m:uu: I: the Rules
of Conciliation ra lnn of Ethe
International l.‘..hl.-h-lr in Paris,
Framce, by thres ar l. £l. l.-:h Party
sehall appeint Qte\ il'.rll'.nrJ and the
Intarnational l:hl “of Commerce shall

appoint the thicd lrb rater who must be in
no way related to elthear Party and who will
ba tha chairsan of the arbitration body.

(D.I. 3, Exhibit A, Annex 1, EPSA § 23, at 47.)

Fabruary 23, 1987, it rendarsd & Ilmﬂ-n:r:ﬂ final award inm favo

of WOC and against Sun 0Ll in the t/bf twenty million 0.8,

y
dollars. (Ses D.I. 3, Exhibit C iRkl avard.) HOC has since

bean unables to collect payment i‘.ﬂ_ﬂlun oil. (Gem D.I. 3 ak 6.]
KoC flled thisp pétition for conflreation of tha
Tribunal's awvard on Jully 2%,%19898. (D.I. 3.} On September 15,

1989, Sun 011 moved/ th, #fsmiss the petition. (D.I. 11.) The
Court hesard ﬂll-! “ﬂ'lhﬂl'lt an Hovemhar 2%, 1989 and January 2&,

1960,

THE HOTIOH TO DIFHISS
“Bun 0il makes numerous argusents regarding why HOC's
%gti_ti::'ﬁ for recognition of this wsrbitral award should be
disdissed,
N 4
Sun 0ll's wotion.

Far the reasons stated below, the Court will deny

I. Eecognition As Preregulsits For Rocess To 0.8, Courts
In support of lts sotion to dismiss WOC's petitlon, Sun
o0il first advances the sargument that NOC, as an arm of tha Libyan

Government, ls not entitled to access to U.5. courts becauss of

the status of U,5.-Libyan relations. HOC counters that 1t ks an
entity oened by a foreign government which ia recogniced by the
U.5., and is thus sntitled to access to our courts regardless of

the present state of diplomatic relations between the U.5. and

Libya.

from U.5. courts merely because of poor U.S5.-Libyan relations.

The Court agrees with HOC that It should net be barced

0ZL

United States
Page 5 of 77



In Cuaranty Trust Co. v, United States, 104 U.5. 126,

137 (19)a)]. the Suprems Court affirmsed the "genarally accepted

principle® that suit on behalf of & soversign stats “say be
malntalned in our courts only by that government which has baan
recognlzed by the political departsent of our own government as
the authorized governmsnt of the foreign state.® in its

lapdmark Sabbating decislon,
mEan that an instrusentality of the unfriendly but recognieaed

Later,
the Court Interpreted this rule to

Castro government in Cuba was entitled to access to U.5. courts.

Banco Macional de Cuba v. Sabbatino, 2376 U.5. 198, 412 (1964).

Although it noted that diplesatic relations between the U.5. and
Cubs had been severed, and tha

B.8. had jsposEsd a commercial

embargo agalnst Cuba and frofen Cuban assets; the Court neverthe-

ledasd conclided that it was "comstrained to conslder any relatlion= QH‘I‘!I‘IE is not recognilzed by the Unlited States.
ship, phort of wap, with & fecognized sovereign pover as I-ZL'JQ~

ing the privilege of resorting te United States courts.® 6

point

410 (esphasis added).
The Habbating Court underscorsd the | an

that recognition and the existence of dipinﬂ%
L&

not  EYMONYBOWS . Sgs ld. at 40% n.lD, 410 diplomatic
relations may be seversd "for any nusber n$11r11 reasons, "
such ah act “does not approach thlt@ﬁliﬂn of animodlity)
Isplicit im a dsclaratien of Hl@ . at 41p; Eme alsg 1
Restatssent (Third] of the Fored lations Law of the Unlted
Statos § 201, comment d ll!l&luwuitinn of & governmant is

often effected by

acions are

sanding and receiving diplomatlc repressnta-

tives, but one governmant may recognizs amother yet refrain from
assuming diplosatic relations with it imllarly, braaking off
ralations doad not conatituta de fon of the governssnt.*).

The Supreme Court mo
its adhersnce to this n:%ﬁﬂmu- principls,

besn established,® st Court, ®“that
cecoganized by tha ten and At peace with us are santicled

ta accesa Eo ourec
India, 434 U %

under oxis ame

ntly reaffirmed, In dictum,
"It has long

only governments

kB . .« ™ Pilzear Ino. v. Govarneant of

119=30 [(1978) (emphasis added). In sum,

law it is clear that HOC should not be

barred his Court unless the United States elther doea not

the Qadhafi Covernmant, or is at var with Libya.
Significantly, Bun 0il doas not argue that tha Libyan
Instesd, Sun
oil that of Libya's Mu'ammar

Brgues 'putlaw reglims’
Cadhati is precisely the fypa of regime at which thess [Access-

"[t]he

limitating] rules are aimed.® {D.I- 12 at 17 [emphasis added].)

Sun 08l further argues that the appropriste inquiry, for deter-

mining whether a foreign government should be denied access to

.85, eourts based on forelgn policy concerns, Is no longer

Id. &t m.17.
"ragarded

not ai somathing to ba granted as a matter of

whather a governeent is "recogniped.” Apparantly,

the United States traditionally recognition as a

politlcal weapon,
or refusal was discre-

international ohligation. Its granting

tionary and could be withheld toe further natlonal policy.® R.

Wallace, International Law 71 (1®8&). But, according te Sun Oll,

& United States
Page 6 of 77
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“[i]ln recent years, the U.5. practice has been to desmphaslize and
avold the use of recognitlen im case of changes and Lnstead ko
focus on the presance or absence of diplomatic relations.® (D.I.

Gsm alsa R. Wallace, gupra: 1
Reatatesent (Third} of the Forsign Relations Lav of the United

13 at 17 R.17 [cltation omitted].]

Btates § 201, reporters' nobtes at B7. Therafore, after detaillng

the decline of U.5.-Libyan relaticns,? Sun 011 econcludes that the
resulting breakdewn In diplomatic

relations bars tha Libkyan

Governaent"s access to U.S5. courts. (O.T. 1% at 16.)
Hevertheless, Libya ls still ®“recognized® by the U.5.,
albeit perhaps only “"technically™ given thae unfriendly state of
relations. At the wvery least, this is what NOC asserts (ggg D.I.

15 at 5, 10), and SBun 0il does not dispots. (L. D.I. 18 at 2.)

Melther party has polnted to any Executive Branch statapéft

it” Twems
clear that however poor relations with Qadhafi may be ‘veday,

purperting to derecognize the Libyan Government: and

. The Libyan “"governmsnt has been characterizéd “&j the Presi-
dent of the United States as an 'sutlav regise® afid a "parlah In
tha wvorld community,'® and it has basn "lsplic in terrorist
attacks throughout the world on United States.pitizens.” (D.I.
12 at 14-15 [footnotes omitted].) Moreowver,

Libya's wilitary rorces have\ sftacked U.5.
forces, and U.8. forces haw --ﬁilpnndnl. The
United States Embamsy in 11 im eloeed am
is tha Libyan "Peoples® seu” [n Wamhing-
ton, and virtually all\eSopomic transactions
betwaan tha Unlted ‘St and Libya have besn
prohibited by the WNE. Government. The
President has decla “that thars s current=-

1{ a "national esergency® with respect to
Libys.

(l1d. at 1% [foobnotes omitted).)

ralations with Camtro whan w*ﬂi:édicid-d ware ak leoast
equally strained. Thus, lmdlr'\hl !ﬁprm Court's QSabbatlng
snalysls, the currently unlruﬂél;i}:nn of diplomatic ralations
with Libya would not tpp-qg{tnh‘l sufficlent to bar the Libyan
Sovernment from U.5. cofTte.®

A ascond paswch-why thae Libyan Governsent should not be
barred from our Gourts becausa of tha state of lts diplosatic
ralatlona H!ﬂ.ﬁi-‘U,S. is that the EBxscutive Branch has lndi-
cated its pretefence that the Libyan Government should be gliven
access by granting MOC a licenss to initiats thess procesdings.’

{Sag DY, 15K, Exhibit 2E.)} In the words of one commentator,

/4 . A=

W/ Bun 011 aleo argues that Pllger, 434 U.5. at J19-30, presents

«& Bore pracise articulation of the recognition-access analysis

applied in Babbating, 376 U.8. 198, | D.1I. 16 at 2-4.)
Eﬂn_:. according to Sun 0ll, establishes a two-part "test® for
datareining whather a foraign goverrmant is esntitled to access Lo
our courts: first, is the foraign government “recognized® and,
secondly, s it ®at peace® with the United Btates? JSgg Pfizer,
434 U.5. at 3IL9-20; pee _@alE0 BuUpIR pPp: &-T. Bun 0Oll malntalns
that even 1f Libya were Ethought to ba "recognized;® recent
violent ewchanges betwsan our two countries m@mean that we are
nofetheless not "at psace.® (O.I. 18 at 3.)

Tha Court rejescts this argueant becausa the PLirer languaga
is merely dicta, and the cpinion doss not otherwise demonstrate
an intent to alter Gabbatipo's reasoning. Morsover, &E @&
practical matter, it is unlikely that this Court could determine
wvhethar the current level of tensiom in U.5.-Libyan relations wvas
sufficlent to warrant a finding that our countries are not ®at

peace,® given the lack of a formal declaration of war from

cnn?rn--. Such a determination would be nonjusticiable under the

pollicical gquestlion doctrine. fss E. Chemerlnaky, Federal
f 2.8, at 13&=37 [198%9].

7. Only ths Ewscutive Branch has thsa pover to recognize a

determine which nationas are
Sed Prlizar Ins. v, Gavearnment of

foreign governmsnt and, hence,
entitled to sus In U.5. courts.
Indin, 434 U.5. at J19=20.

el

United States

Page 7,0f 77



is safe to genaralize that [ln this
courts have attempted to support
the pollioy of the sxscutive branch wvhenever
such policy is discernible and [thus]
one Bay wall conclude that the trus signifi-
cance of recognition or nonrecognition Eo
the federal courts Is that ths act serves as
& guldepost to the political wishas of tha
axacutive branch.

(11t
arsa] tha

Annotatlion,
Hational Thereof. Which United States Doss Mot Recognize or HWith
Hhich United States Has Ho Diplometic Relations, 65 A.L.R. Fed.
81, ®#4 (1983 & Supp. 1909): ges alsc Comsent, Unrecoanlzed
Forsion Eoverelign Court Access After Hational Petrochemlcal Co,
of Iran v, The HST SCOlt Sheaf., 13 Fordhas Int'l L.J. 790, BLT-18

[1985) ,

Indsead, tha |nEtant casee L8 Aot uwAllke &an earller
disputs litigated in this Court & few ysars ago. Tha latter (
cass, Transportes Asrscd da Angola ¥. Ronair, Ine., Sdd F.Supp.

B58 (D.Del. 1982), presanted the guastion of wvhethar & scEts-

4 ouptry
with which the United States had no diplosatic r!ii-l:'idu.

owned corporation of the Feople's Republic of Angola,
WAS
entitled to access ko U.5. courts. This Court hild;hll.'t bEcauss
“tha purposs of denylng the privilsge of suit, fe ggvarnmants not
recognized by the sxecutive branch is solelp E& give full effect
ta that branch's sansitive political jodgsents,” a detarmination

by the esecutive branch that the Umillﬂ governsant, or its

instrumentality, should be allowedNte sue would naturally fres &
court from any restrictions, plescsd on the exarcise of (ts
jurisdiction. Jg. at 863-64.

1o

(PowsFas Act (IEERA),

Rsgardless of how repugnant uu. current Libyan Govern-
mant may be to this Court and tha mi:i:iq; public, President Bush
has not derscognied it. Iﬁlt.l‘* /his Administration has seen
fit to issus HOC a license to bring this suit. The Court has no
cholce hare but to defer Be the forsign policy wisdom of the

Exacutive Branch.

In Janusxy of 1986, Fresident Resgan declared that the

Il.

policleas and” asgtlens of the Libyan Government posed a sufflclent
threat to 0.5V
nm-tm [ ] amergancy.
delegated authority under the Intarnational

natlional escurlity and forslgn policy so as to

"national Thus, pursuant to his

Emargency Economic

S0 U.5.C. §§ 1701-1708 (West Bupp. 1989),°

g. When tha Fresident has declared a natlonal ama noy pursdant
to 850 U.5.C. § 1701 of the IEEPA., hea is authorieed, "under such
ragulations as he may prescribe, by means of Instructlons,
licenses, or ctherviss,® to:

iA} Investigates, regulata, or prohiblt--
{1} any transactions in forsign sxchange,
{11} tranafers of credit or pajyments
betwesn, by, through, or to any banklng
institution, to the sxbtant that such
transfears or payments involve any
intarest of any foreign counktry or a
national thereof,

(B} investigate, regulate, dirsct and compal,
nallify;, wold, ent or prohiblt, any
scguisition, heldling, vithholdling, .
transfer, withdrawal, transportation,
lspartation orf swportatlon of, or deall im,
or axercislng any right, powear, or privilegas
with respsct to, or transactlions involving,

I.nr roperty In which any forslgn country or
lonal tharsof has any intarest;
(continued. . .}
United 8tates
Page 8 of 77
]
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(5]
oL
the Fresident Lssusd two awscutive orders isposing esconcaic 51 Fad. Reg. 2482 (Jan. 16, 198&); 11 C.F.R. pt. 5850, § H550.210-
-
sanctions on Libys, and authorieing and directing thse Secretary (@) (1987) (emphasis added). .I...I.:rm-.‘. n‘, issued by the Treasury
N
af the Treasury to prosulgste ispleasenting regulationa. LT Departsant's O0fflce of Forelgn Asdets. Controel (®OFACY).
Exec. Order Ho. 13543, 51 Fed. HReg. 875 ([(Jan. 7, 1968&); Exec.
s. Licenss for Initiating Sult
order No. 12544, 51 Fed. Reg. 1235 (Jan. 8, 1986).% The regula- N .
Bun 011 Aargues M'mhl patition should be dismissed
tions subssguantily lssusd by tha Bscrestary, which are thosa at \
bacauss HOC filed this sgtion without a licensa. Even though
issus in the Instant case, are called the Libysn Banctions
OFAC ham now grantéd ROC & licenss to cover this procesding, Sun
Regulations [*"the Requlations®). &1 Fed. Reg. 1354-%9 (Jan. 10, '
06l claims that\ the Regulations® alleged regquiresent for a
1%86}s 31 C.F.R. pt. 550 (1986). The Regqulations provide, In
licanss bafpfa,swuit can ba filed is jurisdictional in mature, and
pertinent part, as follows: \
hence ll:lp.l'llll'. be clrcusvented by lssuance of a lliocense that does
Unlgas licenssd or suthorizsd pursuant )
to this part, any attachsent., Jjudgment. ot wﬂinllly provide for retroactive sffsct.
decreaa, lilen, sxscutlon, g'-l.l.'l'l.lﬂ'l.lll'l.'l’. or other N
judicial process is pull and wold wikh HOC argues precisely the opposite. It contends that
respoct Lo any property in which on or since
4110 p.m. w.s.E., January B, 1986, Ehers the “Regulations did not require it to obtain & license to
gxlatey an interest of the Governsent of
Libva. Ifiltinte this proceeding. it did, however, procure such a
license without conceding that it was required te do so. Thus,
HOC salntalns that the lssus of wvhether a license is necessary
B [« oontimoed)
by any parson, or with r-lrlc to a for inltiation of suit is now moot.
proparty; subjsct to the jurisdiction of the
United States. 5 Bun Dil's arguments are without avail. Although it is
50 U.5.C. §1702{a){1)- tiud that & licendie meant to have retroactive affect sust state
. \ as wuch, pges 31 C.F.R. § 550.850i{aj, the fact is that the
#. On January 4., 1990, in accordanca If].l:hﬂl:l requiremssnts of
the Hational Emergencies Act, 50 1.1 #.60 § Leii(d] (Wesk Supp. license j{ssusd to HOC doem Jjust that. Licenss number 00855
1989) 7 mae _alsg IEEPA, 50 U.8.C. NAf & LT06 [Wast Supp.
1989) , Prealdent Bush continued i_'h- m amargency previcusly specifically authorizes all of the transactions or acts necassary
declared with respect to Libya. “Reg. 585 [19590).
\ for inltiating this partlcular lawsult 1A this particular Court.
10. Undar the Regulatlions, i Jterm  "Government of Libya®
epecifically Imcludes & corpofablon that, llke MOC, is "substan- (Geg Exhiblc 2E. D.T. 15A.) A licanse could hardly ba more
tially owned or controlled™ by ‘ths Libyan Governsent. Sem 231
E.F.R. pE. 550, § S550.304(2]. N apecific.
12 United States
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Bun Dil"s claim that a license to initiate sult is &

jurisdictional regquiresant that cannot ba curad retroactively is

similarly without mserlt, and has besn rejectsd by RNUBETOLUs

courts. Boe, 2.9.:; Dean Witter Reynolds, Inoc. v. Fernandaz. T41

F.2d 355, 360 (1ith Clr. 1984); gf. Hatiomal Adrmotive w. Sovit &

Gtate of Iram, 4%% F.Supp. 401, «404=-08 (D.D.C. 1580). The

regqulaticns do nmot deprive this Court of jurisdiction. Rathar,
to the extent they apply, they msrely saffect a change In the
governing substantive law. Hers, the Court nesd not decids what,
it any, eaffect the lack of a license for initiating a lavsulk
would have bacauss the Court (lnds, as MOC urges, that this issus

is now mook.

b. Licenss [or Entey of Judament

Sun 0il argues that sven if NOC's licenss is valid pew

initlating sult, judgment cannot be gntered in favor l:hr {N;

without a further license. GSun Oil contends that, since juhl
cannot be entered, HOC lacks standing bacauss lts clalm cafnot be
redresaed by this Court.

To support its position that the Requla¥iods forbid the
entry of judgment in this case, Sum 0il nf&l*ﬁn the language
contalned in the Regulations, especially m saction 550.210(e),
% well as the language in the specifin 1Yoense obtained by HOC.
The license issusd to HOC on October &, 198%, by OFAC, grants
persission for *[a]ll transachides necessary for the initiation
and oconduct®™ of thesa and I."II.II.'-I; legal procesdings begun in the
Eastern District of Pennsylvania. (Lie. Wo. L-00595, Exhibit 2E,

14

execution of any judgment entered by this Court.

:

D.1. 18.) Howawar, the jicenss alsc lﬁ!ponlr states that it is

pot to "bhe conatrusd as luthnrll.ing‘“lht‘ltultlr of any Blocked

funds, or gntry or executlion u#-:ﬁ._\m_- (2d.
added].] A lsttar fros the q;rlkni’ of OFAC that accospanies the

[emphasis

license,

u_tn_nj_hﬂﬂln; or l:rml:inn thereon may be wmade with
respect to sither ohss \uthnut & further specific license™ fros

and Qs -l.ddrvlll-l-d t&:ﬁuml for HOC, also states that

OFAC. [Latter,  of\ October E, 1589 from R. Richard Hewcomb,
Director of £FACN to Preston Brown, Esg., Attorney for NOC,
Exhibit 2E, ,'\rf:""" [emphasis added].}

‘mt: Argues that the Regulations do not regquire &

llqh;-‘f:"gh allow a judgment to bes entered in its favor in this
casa, It contands that tha Regulations bar anly thae unlicenssd
According Eo
Bun Oil's interpretation, that ssre antry of judgment (s
unconstltutional. HOC
that any

judgment sntered by this Court will be null and vold, unless HoOC

barred; would render the Regulations

scknovwledges that OFAC's position is;, like Sum 0Oil's,
obtaine & licenses for this particular purposs. (3g¢ D.I. 15 at
21=33 n.%.) But NG salntains that OFAC's lnterpretation of the
(1)

In support of its reading of the Regulations, HOC

affect of the Regulations is ineorrect.

proffare cases Intarpreting analogous forsign Aasst control

regulations. All of thasa casss support the proposition that
foreign blocking regqulations bar only those judicial procesdings

that affect a transfer of forelgn proparty or property interests.

United States
Page 10 of 77
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Ges. ®.0., Dsan Hitter Revnolds. Ing,., 741 F.2d4 at 361-83,

tharafore, Iin nona of thess cases wers the

Hot
too surprisingly,
ipplicsble blocking regqulations found to bar the mars antry of
judgment 11

Eun 0l]1 doss not cite a single cess to support its
interpretation of the Regulations. More Isportantly, it does not
distingulsh, or sven discuss, the long line of suthority relied
on by HOC. The Court's own ressarch uncoversd numerous cases, in
sddition to thoss clted by MHOC, that interpreted analogous
blocking regulations am barring only judiecial acts that would

affect a transfer of foreign propercty or property interests.

288, B.0., Itek Corp. ¥. Flrst Matlonal Bank of Boston, 704 F.2d
1, #=10 ([ist Clr. 1983). In only ons cass dild & court resd
blocking regulations as prohibiting an unlicensed sntry of

Judgment. Sgg Chase Manhattan Bank w,

Ltd., 180 F.Supp. 848, B4% (5.D.W.¥. 1960) [construing Forelign

United China Syndicate,

hRagats Control Regulations as prohibilting the enkry of a -ﬁ\llfﬂ.t
That court's rqi’ﬁhtp;- .I'III
been seversly criticized, ses Goodman, United Stated Suvernasnt
Foreian Property Controls, 52 Geo. 16%, /796-98  (1964)

(characterizing the decision as "srronsous™Pr-iishipco Lins v.

Judgmant against Chinese defendant].
L.J.

Chase Manhattan Bank, No. 77 civ. 1251 (RLG), slip op. at 1s

11. Although apparently this & first ti the Lib
llﬂ'l.lll‘l‘.}nrll have baan i.nt-rpnt-;.{th’{um t‘ll.ild—:m h:r HOC :::
persussive becauss the languages of\khs pertinsnt provisi i
Elmilar to that interpretsd %}n -‘-h- other courts. ‘;m ::
C.F.R. § 850.210(e) (Libyan Hegulationa) with 31 ©C.F.H. §
535.203(e) (Iraniam Regulations).

(9.0.M.¥. MWow, 3, 1978) ("this cass is no longar consistent with

the waight of authority"), and doss got,spply to the facts of

this cass.
Tha shear volums of ‘casen supporting HOC's wiew is

But conatithefonal argusents are equally

HOC contends At wince only Congress can interfere

imprassive. its

compalling.
with this Court's jucisdicElon, any reading of the Megulatlions
that would prevent \.ht antry of judgeent would ba unconstlitu-
Ses Maglohal Alrmotive, 499 F.Supp. at 405 n.9. NOC
further lrm_’l:!_lll: Congress has not and cannot delegate its
or abridge

Whether Congress Can ever

tional.

the

exclusive ~copstitutional authority to expand

jurisdfEtiap of the federal
d-ﬁéuﬁ its power over the jurlsdiction of the federal courts
this cass the Court finds,
attempted to do so.

courts.

!:!lm not ba addressaed. In as HOC
upges, that Congress has not
1. President's Authority Under the IKEPA

In Dames & Hoors v. Hegan, 453 U.85. &54

Supreme Court exaEined the scopa of Che powver Congress grantad

{1¥#@l), Eha

tha astatuts pursuant to which

Dapes & Moore
Invelved a challeange to the valldity of tha Presldent's suspen=-

tha President under the IEEPA,

requlations are prosulgated,

formign blocking

gion of clalms against the Iranian Covermment still panding in

U.5. ocourte, and his nullificatien of attachments obtained

against Iranian assets In the United States. After reviewing tha

statutory and regulatory framework under which the President

United TStates
Page 11 of 77
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acted, the Court held that the IEEPA specifically authoricsd the
President to nullify the attachsents and order the transfer of
Id.
that the Fresident also had the ®authority to prevent or condi-
1d.
the statute could pogf also be read to authorize the suspansion of
1d-
is pertinent to ths pressnt cass becauss barring the antry of an
unlicensed judgeent (s similar to suspending claims.
raasoned the fallowingi

bilocked Iranian assstws. at 74, The Court further noted

tlsf attachSsnts...® in the firet placas. at 74 m.6. But

claime pendlng Lhn U.S. courts. at &75. The latter holding

The Court

We conclude that although the I1EEPA
authorized the mullification of the akttach-
mante, It cannot be read to authorize the
suspenslon of the clalms. The claiss of
Amaprican ecltizens agalnst Iran are not in
themsaives transactions Involving Iranian
propecty or afforts te esszercise any rlghts
with respect to such property. An ipg
PEEIEonam lawsuit, although it might sventual-
1y be reduced to judgment and that judgmant
might be executed upon, Iim an effort to
establish liability and [ix damages and doas
not [ocus on any particular propsrty within
tha jurisdiction. The tearms of the IEEFA.
therefore do not authorize the Presldent t
suspand clalms In American courts, This Qs
the wview of all the courts which , have
considered ths guestlion.

Id. The Presidant's suspensfon of claims
was eventually upheld on other grounds, 12 ‘ullh. at asE.

(cltations omitted).

12, The FPrasident had purported ‘a’u& pursuant to his powers
under the IEEPA and 23 U.5.C. § 1 .\ Eha ®"Homtagm Act.® Eusc.
Ordar Ne. 13254, 46 Fed. Reg, 1 #81). The Court rejected

the notion that sither statutae. izgad suspsnelon of clalms in
0.5, courts. Dames & Moors, 4530 5. at E7TH. Bot the Court went
@fn to concluds based on ®inferences [that could] be drawn from
the charscter of tha leglslatisn Congress ha(d] enacted Iin thae
{continued, .|

18

Efat merely seek to establish lilability.

In lInterpreting Che extent o which tThe Iranian

Fegulations were authariced by Etll'ql.'il—-' Pil'ﬂlr the IEEFA, tha
Court smphasized that “the nunqn(;m purpose in authorizing
blocking orders is ‘to put contrpl af “forsign assats in tha hands
of the President....'® Jd. &% 473 [quoting Propper . Clark, 337
U.s, 472, 453 [(154%9)]}). «hﬁ\p;i these "frozen assets serve as &
‘hargalning chip' to hl\!g" by tha Presldent vhan deal ing with a
hostila lruu.rl.tr;'.".r_i"_"l;»l__ﬂ':ﬁbut't found 1t would nok make sense "bto
allew indwldu;i'-'g:h:iuntl throughout the country to minimlze or
el imd Aats
qlmilh“‘fh.,'_kﬂr similar esncusbrances on proparty.®

this through attacheents,

id.

whally 'bargalning chip'
Bk
Eha _H,:ﬁ::f'fili-nninq did mot apply to the suspensien of claims
h_';ﬂili___.»ﬂ'll President's control over foreign property would not
i- #ieilarly threatensd or diminished by in personam lawsuits
Gem jd. at &75.

The logle of Dasdes &k Moore dlctates the conclusion that
the IEEPA campnct be read as suthorizing the President to direct
the promulgation of regulations that bar the @mere esnkry of
judgmsent in & case such as this. HOC la asserting an lp personam
clalm that consists of nothing mors than an sffort to establish

lisbility and Fix damages.l? Mo property in the United States

12. {...contimued)

area, such as the IEEFA and the Hostage Act, and from the history
af acgulescence in executive oclaims settlessnt...that Etha
Preasldant was authorized to suspand pending claims...." Jd. at 6B&.

13, Althoogh WoC (s petitloning to conflem an arbitral award,
its claim merely seeks confirmation by thlis Court of Sun Dil's
liablility, albeit as established by the Arbltral Tribunal. The

{eont Lnued. . .|

United*States
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would be affected by the mere entry of judgmant. Therefore, the
TEEFA does not provide statutery asutheority for Executive regula-

tions that would prevent the entry of judgment by this EEI.I.I'I:-"'

2. Prasident's Power to Settle Claims

Eun Dil eakes an alternative argumsnt that doss not
depend solely on the ITEEFA. Essentially, Bumn 0l1 contends tThat
the combination of factors!® that 1ed the Supreme Court in Dames
& Hoore to uphold the President's suspsnsion af clales, breught
by American clitizens against Iran, should be sufficlent to uphold
what 1t terms as “the more limited action at lssus hare,™ napsely
the "requlation of the entry of judgsent relating to the claim of
a hostile foreign reglme....® (D.T- 25 at 12.) Sun 011 mia="
characterizes both the Court's opinlom in Dames & Hogrg. and She

implications of the reading of the Regulations it advocates.

13. [...continusd)

effect of santerling judgment in this case would be Bane as if
HOC had sued Sun 011 for bresch of contract, 1 of mowing
for confirmation of an arbitral award Ei.hdim] Bun il liable for
that breach. \ /

ar\gtatutes, PuUrsuant
dent claimed to ba
\ Libyan ations.
gued that any statute
nt with authority to

) Court would just nota,

tutes furpishes any such
+ Mational Emergencies Act,

I4. Bun 0}] sakes refersnce to several o
to which--along with the IEEPA=--the
acting when he ordered prosulgatien of
(B.1. 35 at 11 m.1l.) Eunm 011 has
other than the IEEPFA provides the i
regulate the sntry of judgments. o
however, that nona of thess nl;lg
authorization in this casa.
50 0.8.c. §§ 1801 gf geqg-¢ In 1 Securlty and Development
Cogperation Act of 1985, i1 234%aa-8 to 2J45ma-5]
Federal Aviation Act of i858, 49 U.8.C. § 1514; 3 U.B.C. § J01.

SgE EURIa note 13.

R

15.

40

L )
Although in w h-“ court did uphold tha

suspension of claims, It did so 'ﬂl'l'i!"wn fairly narrow grounds:
\

&H]l ra-eEphasizs, the/narcowness of our
acieion., Wa do ¥ decide that Ethe Presi-
dent possesses ary powar to settle
clalms, aven ) nat forelgn governsental
entities. . .Bu Te, &6 hars, the sattlasant
af clalms, \s:- n detarmined to ba a
AECESEATY | At to tha resslutlen of a
major policy dispute betwesn our
eaunt E’% ancther, and where, &s here, we
can that nmquu mcquiesced in the
PFr u”tu ‘s action, are pot prepared to

£ the I’rl.:l.tll.nl: lacks tha powar to
- such claims.

..“ 1

Dames SCModpe. 451 U.5. at GBB.

Tha Ceourt concluded, L1p light of
iresh’ , that the FPresident had
M ‘I:1:| settle olaims purscant to an gEecutive sgresEpeEnt
qiql;tiluﬂ with a forelgn governmant o resclve a formign policy

the

crisim. It was critical that tha contested Executive action was
taken pursuant to an sxecutive agressment designed to settla the
clafms of U.5. clticens against a forelgn power becausa the Court
determlined "that Congress has jmplicitly approved the practice of

Tt e80. Although

id- at
tha Court concluded that in Dopes & Moore there was more:
"'a pystemstic. unbroken. execuflve practice, long
knowledge of the Congress and npever befors

clals settlement by executive agreement.® [Jg.
"[plast practice doss not, by itself, create power...,"
1.1
nazaly,

pursued to the

cuestloned...[that could] be treated, as & gloss on "Executive
Power® vestsd in the President by § 1 of Art. II.'* Jd. (quoting
Youngstown Bhest & Tube Co. v. Sawyer, 343 U.5. 579, Elo-11

(1853} (Jackson, J., concurring)) (esphasls added).

41

=}
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The Dapes & Hoors rationale for upholding the Presi-
dent's suspension of claims is Inapplicable to what Sun 0il calls
Regulations'
judgmant on & clales brought by Libya.

sntered into any executive agressent to sattls the claims of U.EB.

the Llbyan reascnable control over the esntry of

Fresldent Bush has not
cltizens asgainet Libys. Thus,
powar, oot saploved hers,
Jun 0ll and MHOC,
Libya,

Bll's contentions.

that tha Presidant sight have ths
to settle or suspend a claim betwoen
through nagotiation of am executive agresment
with is mimply irrelevant. Horeover, contrary to Sun
regqulating the sntry of judgments is not a
more Bodest power than suspending claims pursuant to an executive
agresment. But even if It were a more sodest power, Sun 0Ll has
not pointed to any evidence that Congresa has acquiesced in the
Présldent's usa of It.
that the Executive has exercised jts allegedly modest pover {‘
requlate the entry of judgeents in the reguisite systemaLid,
unbroken, and unquestioned manner.l® geg Dopss &k _Hoorm.\ 453 U.8,
at 686. Accordingly, the Court concludes that in thls Case the
President does not have the power to prohibit gﬁ-yﬁ- entry of

judgment by this court,l7

16, Bun 0il1 argues that blocking regulastlon® such as tha Libyan
Requlations have been uphald tiwes in the past. A&s
stated previously, however, Ess \PEs 15-17, wirtually every
timsé the regulaticns were upheld \ ¥ere read as Qot rring

the mare entry of judgmant.

17. This result does not hasper “the Fresidsnt's ability to meet
foreign policy objectives that necessitats keeping undesirasble
forsign governmants out of U.5. courts, The Fresident can always
rafuse ln the first instance to recognize such a governmsnt; or

(continuad. . .)

32

Similarly, Sunm 0i]l has not domonstrated

y. Pxssident's Powsr to Change Ehe Governing Law

Sun Oil's final quullr( i.-...- 'tﬁ-l interpreting the
Regulaticns as barring the entfy of 'judgment would not render
thas unconstitutional h-uul_f*i:ﬁi:l;"i resding wvould not isproperly
divest this Court of jurm-ﬁ. Rather, Sun 0Ll contends that
the bar against antry q_f--;j;ﬁq—nt would simply be, such as tha
suspension of clalds \In Dapes & Hoors,
action that crestes nev substantive rules of law. 18

& legltimate Ewecutive

Buny ﬁlln"lillﬂl the critical issus.

given Damwi™-A\ Hoorse,

intil.j_,d.ﬁ'\ﬁ-'_"i'h executive sgreesent with Libys which settles claiss

It Is trus EChat,
the Presldent arguably has the power to
sxisting betwvesn U.5, and Libyan citizens. It is alsoc true that
(such jan agreement would change the lav governing claiss between
\As@ricans and Libyans, and this Court would be bound to apply tha
"substantive rule of lav created by the executive agresment. The
Fresident must, however, have in the first place the power to do
the act that produces the alleged changs in the govarning law.
CLf. Daped & Hoors,
Prasldent changes the governing law by doing acts that ha is

453 U.5. at &85 (poting exaeples of how the

enpouared to daj.

17« (s .o0ntinued)

he can derecognlize a recognized governmsnt that later displeasss
his sdsinistration. §88 BUEEE pp. 5-11. Purthermsers, as noted
previcusly, Ee8 SUDIA PP- %-11, In this Ccasa at lsast, the
Executive Branch has indicated that it prafacs that the sult proceed.
18, The Court acknowledges what WOC has repeatedly pointed out:
Bun Oll's wvarlous irTl:uu. regarding the relationship beatweasn
the Aegulaticns and the jurisdiction of this Court, are arguably
irreconcilable. (Compare D.I. 16 at & with D.I. 35 at 13-15.)

United States
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In this cass, the Court has already concluded that the
President's statutory authority Is llsited to regulating thoss
judicial procsssss that would effect & tranefer of forelgn
property or property Iinterests. Marsover, any pover he may have
under Dapes & Hoore Is not applloabls heare.

rejects this argusent.

Tha Court tharsfors

I1X. Dmnlal of Sun Oll's Botlon to Dismias

Having rejected all of the arguments of fered by Sun 0i1
in support of lte Interpretation of the Regulations, the Court
will read the langusge hars in dispute as virtually avery court
bafors it. The Libyan Regqulations prohibit anly thoss judicial
acts that transfer Libyan property or proparty interests. Thus,
tha Libyan HRegulations do not bar this
Judgment in this cess, and Sun Oll's standing argusents =bet
tall. Furthermore, for the reascns previously mentionedy this
Court has already determined that HOC should mot be barred from
U.5. courts becauss of the state of U.S.-Libyan\ Telaticns.
Therefore, having found all of its arguments ﬂm;u: marit, the

Court will deny Sun Oil's motion to dismiss WO ehpetition.

THE MOTION TO ENFURCE THE ARBITRAL AWARD

The Convention on the Redbgnition and Enforcemsnt of
Foreign Arbitral Awards attempts \*t® sncoursge the recognition
and anforcement of comsarcial 'iﬁhli*i“un agresments in Interna-
tional contracts and to unify tha standards by which sgressents
to arbltrate are observed and arbitral awards ars enforced in the

FL]

Court from lntlrlm'

signatory countries.® Scherk w. RAlbérte=Culver Co., 417 0.5,

5068, 520 (1874) (citations omitted)(empFAsis added). This Court
must recognize the award rendersd by ths ICC Arbitral Tribunal in
HoC's faver unless Sun Oll1 «an Wiccasafully assert one of the
seven defenses shussrated lq irtlcles ¥ of tha Conventlon. £f.
Farsons & Whittemore Overseas Co., Inc. v. Sociestea Ganerale de
1'"Industris du Papler (HAETA). 508 F.3d 963, 971 (3d clr. 1974).
fun 011 has invaked thres of ths seven dafensss sgsinst recogni-
(0.1, 0 At 23-34.)
any of thise '!_r-:l‘lnlu is applicable.
Baruch-FoWeer Corp., 539 F.2d 334, 334 (Sth clr. 1974) 7 Al Maddad

tion. It bears the burden of proving that

Imparial Ethicplan Gov't w.

Brod. Enterprisem, Inc. v. M/S Agapl,
Bel.)1086), aff'd without opinlen, M1 F.24 394 (34 Cir. L987).

After considering tha

635 F. Supp. 205, 0% [D.

evidence and argumants of the
partiae, this Court, for the reasons odtlined below, rejects Sun
0il's defenses and concludes that the arbltral avard s entitled

to recognition and enforcessnt under the Convantlon.

I. Use of "Fales and Hislsading® Testisony
Sun 0il*s first ground for asserting that the arbitral

avard should not ba recognized revolves around tha Arbitral

Tribunal's relliance on the testimony of a Mr. €. James Blom, a

wvitness for HOC. Essantlally, Sun ©0i]1 clalms that Hr. Blom's

testimony was false and milslesding, that this testisony was

critical to the Arbitral Tribunal's decision, and, therefors,

that recognition of the avard would vioclats Sun Dil"s dus process

United States
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rights.'? wr. Blom's testimony vas misleading, according to Sun

Qil, bpecause ©the Arbltral Tribunal was given the incorrect

impression that Hr. Blom, a former wvics president of oOceldental
Patroleum Corporation ("Occidental®), was in charge of oOccidan-
tal's Libyan operations during the tims pericd at issus. Sun 011

also chargem that Mr. Blom's testisony, "on the central lssus of

tha cass® (D.I. 14 &t 10), was falsa. Spacifically, Sun Oil

challenges Mr, Blom's assertion before the Tribunal that Occlden-
tal replaced its 230 Amarican ssployees in Libya primarily with
canadians from its Canadian subsidiary. According to Sun 0il,
this assertion wvas critical because ons of MOC's main contantions
during the arbitration was Sun 0i1's alleged ablility to perform
under the EPSA by drawing on its Canadian subsidiary for person-
nal, as Doccldental had allegedly dona.

Intantionally giving false testimony in an arbitration
£f. Dogherra v. Safawag
Stores, Ine., @79 F.2d 1393, 1397 {(9%th cir.), w. 99

fut

procaeding would constituts fCraud.

U.5. 950 (1082). "in order to protect tha fleslley ar

arbitration decisions, courts must be slow to vacaks an arbitral
Id. (citation calt€sd).

award on the ground of frawd.® Aceard=

15. Bun 0il claims this first argqument fdr urging non-recogni-
tlon of the sward is based on two of the (Conventlon's esnuserated
dafansss, namaly sections 1(b] and 2(bj ef Article V. Section
1{b) provides a defense against reccgnitlon of an award upaon
proaf that ®(t|hs party against whom the\swvard is invoked was not
given proper notice of the appol E of the arbitrator or of
the arbitration procssdings or wsas, otherwiss unable to present
his case...." Saction 2(b) . provides that an award may be
rafused recognition if lts enforcasent or rmﬁgnltiﬁn Syould be
conkrary to the public policy® of the country In which recogni-
tion is ssught.

Ingly, ®[tjha fraud must not have been discoverable upon the
thvie id.-
Tha alleged M must also relate to a

diligence prlor to arbitration.®

axarciss of dus
joitation omicted).
patearial l{ssus. fgg Wewark Starsotypetrs' Upion HWo. 18 v. Mewark
Horning Ladgear Co., 387 F.2d 584, 600 (3d €ir.) (perjury doss not
justify vacatlen of an arbitPal award Lf 1t relates bta "an lssue
ramots from the guestiop ‘to ba decided®), gart. danlsd. 393 U.5.

#54 (19&8): gf- m..'l-'ﬂ F.id at 1307.

a. §ed Blow's Credentials

dun\0ll'se first challenga,
misrepresentstion Blom's credantials,
frivolous.
ratood the sxtent of Mr. Blom'sm actusl duties.?? But there s no

regarding tha alleged

of Hr. bordars on tha

It is trus that the Tribunal appsars to have misunde-

refson to concluds that HWOC was at fault for this misapprehen-
mion.

Mr. Blom's testimony was cosplataly sccurats. During
the 1984 hearings, he stated, on dirsct sxaminstion by counsel
for HOC, that he lived and worked in Libya frem 1967 ko 1949,
{Gam D.T.

Ha almo stated

when he was transferred to Bakersfisld. 15k, Exhibit

ER, Transcript of Flrst Award Hearlng at &9.)

thatk after his transfar he was eventually prosoted to viece

president of Eastern Hemisphers Exploration, although he cone

Blem's positieon am head
ha was [n chargs of
Exhiblt B, First

20. The Arbitral Tribunal concluded Mr.
of Eastern Hemisphera Exploration wmsant
Ccooldental's Libyan oparations. {Gam D.I. 3,
Avard At §51.)
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i AE Ehe Tribunal

. supression about Mr. "- relationship with
ocoidental s Libyan operations or ths aning of his area of

rasponsibllity (ths "Eastern Hemisphere®), it is Sun 0il's own

fault.
Counsel for Sun 011 had ample opportunity to cross-

{Eed. #.9..
Exhibit &8, Transcript of First Avard Hearing at 87-

axasing Mr. Blom regarding the sxtent of his dutiaes.

D.I. 15k,

101.) CcCounsel simply chose not te do mo. Moreover, Mr. Blom's

appearance as a vitnsss vas not a surprise. MNOC had provided Sun
0i1 with ivs list of witnesses over slx months before Mr. Blom
{Ege D.T.

ldencified Mr.

testified. 15&; Exhibit &A&.) That List not only

Blom as an HOC witmees, but also noted his

gredentisls and relationship to oOoccidantal, and stated as to

which mattars he would teathify. 3! (seg ld, at &.)

1. Bonar v. Dean Witter Raynolds, Inc., 838 F.2d 1378 2R
Cir. 1988), on which Sun 0il relies, pressnts very difCarent
facts. First, as NOC smphasizes, ths sppallants in ware
not given advance notice that the expert in question vés vig ko
testlfy, while Bun 0il received informatlon about A Blgs avar
half & year In advanoce. Sscondly, the slsperceptlon W¥ to the
HBonar sxpart's credantiales was caussd » Who delibar-
ately perjured himself on the stand. Even importantly,
howsver, the “axpart® in turned cut ba WA actusl fake,
That ls, he lied about gll of his credentisis--vhere he went to
achoal, what degress he had, and what jobs he/had held,

Hr. Blom, on the other hand, \FEsdcosplotely bruthiul
apout his credentials. 1t was the Tridbunal iteslf that drew the
wrong canclusion. Moreover, thims rror® was not saterial.
Evan though Hi. Blom wvas not In ‘Hﬁl‘i war ln |:||'|,.|.|_-|I- oiff ﬂgciq'nq
tal's Libyan ocperations durl hiparicd when the EPSA was
negotiated and In affect, Sun mh s not argued that ha was not
qualified to give an sxpertCepinitn as to the meaning of the
EFSh or market conditions for® gualified parsonnal for oil

\ (continoed. ..}
18

23 k2 already explained,

5un ’uphnuu Wr. Blom's pecond Appearance ‘efors
the Tribunal, after the First Award had already been entered.??
Sun 0il arguas that at this point, since the Tribunal's sisappre-
hension of MWr. Blom's credentiald wls apparent from its state-
ments in the First Award, HOQ' M‘ﬁ. hava informed the Tribunal
of the "srror® if it was ’I.!l.-fw o raly on Mr. Blom's testimony
again. Although parhaps WOC Should have correctsd tha Tribunal's
mispsresption, ¥ it did not present any fales testimony, even at

Mr. Blom's second, sppeArance. Thus, thers was no “knowWwing use of

- -

21.  {...couviiyed)
axploratjon eactivities In Libya. Unllks the Bonap “expasrt,” Hr.
Blom did have legitisate credentials: hea had previously lived

and worked/in Libya, and during the relevant period was still
H:I:r\'lm “]. & vice president for Gcocidental.

aee mupra p- 4, the first set of
rings wers held In 1984 and resul in tha issuance of the
Trivunal®s “"First Award,® which determined that Sun 041 had not

pfoparly invoked the EFSA's [forge maipure provislions. Subame=
) quently, more hearings were held in Decembar of 1985 and Juns of
1986, In February of 1987, the Tribunal issusd its *“Final

Auvard,® which dealt with tha .I:Ilﬂ.l-ll of liability snd damages.

Hr. Blom testifled initially during ths pre=-First Avard

A transcript is avallable of this testisony. (398
Exhibit 6B.) Mr. Blom testified a second time in June
Apparantly, no transcript of this testimony is avallable.

hearings.
D.I. 18k,
of 1986.

21. Even if this ware viewed as an impropristy omn HOC's park,
such misconduct would not ba sufflcient grounds for refusing to
recognize the Tribunal's award, In light of all of the facts,
the Court finda that WOC's fallure to act afflrsatively to
correct the Tribunal's mlsunderstanding regarding Mr. Bloa's
credentiale im hardly the typa of mlsconduct that would deprive
Sun 0ll of a fair hearing. Ef. Apax Fountaln Sales, Inoc. w.
Elelnfeld, B18 F.2d 1088, 1094 (3 cir. 1987) (["[M]isconduct
apart from corruption, fraud, or partlality In the arbltrators
justifies reversal only Lf It so prajudliceas tha rights of a party
Ehat it denias the party a fundamentally falr hearlng.®).

a9
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false testimony,® as Sun 0l defines the alleged frauwd. (D.I. 12

at 12.)

b. Allwgwd Use of Canadian Perscnnsl
Bun 0il's second challenge to Mr. Blom's testimony has
mors force, but is nonetheless not sufflcient to warrant non-
racognition of the Tribunal's awvard. HMr. Bleam's statement that
Ooccidental replaced i(ts Amarican persconnel with Canadians doss In
{Egg D.I.

&. Compars AEf. of MWr. Blom, D.I. 15A, Exhibit & wigh Transcript

fact appear to have been lnaccurate. 12A, Exhibits &5 &

of Hr, Blom's Testimony, D.T. 15A, Ewhibit 6B.) Dut, as with its

first challenge, Sun OLl has not produced any evidence to show
that this inaccuracy was anything other than unintentional.

HMr. Blom testified that about half of Occldantal's 220
American smployees in Libya were replaced primarily by mn;dlim!
from lts Canadian subsidiary and British cltlzens from Coeidens
Exhibit &B, Transcript of_Mr.
Mr. Blom now states that \thole 230

tal's London office. (D.I. 15A,
Blom's Testimony at 75.)
Aparican employess were replaced with 'hnn-unl';}ﬁ‘lu'p,; halt of
whom came from within the oOccldental nrq-nll‘\@ﬁﬁ.. (Egs D.I.
AL,
apsantial point of Hr.
affidavit:

with non-Amerlcans, as Dﬂ-ﬂld“t‘ﬂ;; ‘i,l.d..""I

18A; Exhibit s, of Hr. Blom at 4-5.9 Therefore, the

Blom's testimony~Jds reaffirmed in his
Sun 0i1 could have replaced its personnel in Libya
(14.

ag 5.) Tha

dd4. Contrary to Sun 0il's assertions, thea Court concludas that
Hr. Dlom's imaccurates statemssnt that Occidental had used some
{fcontinued. .. ]

ino

affidavite offered by Sun 0l]l to counter Mr. Blos's testimony do
not controvert this critical point.?3 (£} D.I. 12A, Exhibits s

b6
The most isportant considerstion of all, however, is
that Bun 011 was able te grmnt all of thesa arguments to the

Arbitral Tribunal. (Sgf Ad\ st 31 n.25; D.I. 1%A, Exhibit e,

Affidavit of Mr. 88 AlSs Watarside Ocean Haviga=

Blom RE“3<4.)

tion Co., InOo. W Inkarnational Hawvigation Led., 717 F.2d 1850,

153 (34 cir. m»i-i‘,i: Hiotronik Mess-und Therapiegerasts GmbH & Co.
v, Hedford *ﬂig;‘l Instrusent Co., 415 F. Supp. 133, 137 (D.H.J.

Wr.YBiom's affidavit, which recounts what transpired

-——

{ = %+ Contlnuad)

adian smploysss of its Canadian subsidiary was not material to
he ¢Arbitral Tribunal‘s decision. Tha Tribunal's ovn charac-
E;ﬂlltiﬂn of Mr. Blom's testimony illustrates tha fact that the
sritical lssue was whether non-Americans, not necessarily

Canadians, were avallable to replace Sun Oll's Aserican parscnnel
in Libya:

Mr. OLOH has testified that Oocidental ol
Corporation was able to continue Ltas LLb{-n
preduct lon and ssploration cparatlons desplts
the Passport Order by replacing, within a few
months, no lsas thapm 230 Asarican naticnals
by an equal npumbar of =

pactly from within the COcgldental group of
ccmpanies. partly from outslde soucces-

(D.I. 3, Exhibit B, Pirst Avard at 51 [esphasis added).)

1976 .

2%. Harre v, A.H. Robins Co., Inc., 750 F.24d 1501 (llth cir.
1965), ¥acated In part, E&6 F.2d 1303 (1ith cir. 1589}, is
tharefore Inapposite. The Harpe oourt sisply concluded that the
appellant's Aule @0(b) motlon for & new Etrial should have been
granted where the record showed that "a materlal expart witness
tastified falsaly on the gltimate issus in the case. --.[and] the
defensa attorneys knew or should have known of the falsity of the
test lmany . , 780 F.2d at 1503 {emphasis added]. Here, the
Court finds that the inaccurats testimony did not relate to an
ultimate issua in ths case.

UnitediStates
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during his sscond appsarance bafore the Tribunal in June of 1588,
atbtests to tha Fact that all of Sun 0ll's current argumants wvars
made to, and hance isplicitly rejesctsd by, the Tribunsl:

¥ At Tthoss June 1988) haarings,
-1ﬂ-u=hgh no prior motice had been provided to
ma or counsel for HOC, counsal for Sun @il
ralssd lssues nnﬂnlthlnq my credibllicy and
tha accuracy of the testimony which I had
givan &t the farce hearipgs two years
sarliar. In particular, ocounsel for Sun
0il, purportimng %o esstablish that I had
misrepresanted my credentials to the Tribu-
nal, read to the Tribunal from a statesent of
Dudlay Willer pointing out that I was nok in
charge of Occldental's Libyan opsrations In
1981 and 15%83. In addition, counssl for Sun
0kl asssrtsd that =y testisony concerning
Oocidental "s replacessnt of ite U.5. pearsan-
nel with Canadian personnel from its sub=
sldlary Candxy was erronsous and read from a
statamant of Jan Cumsing that no CanDxy
parsonnel wers ussd In Occldental's Libyan
oparations. Thess statemsants which wers
affersd te the Arbitral Tribunal in 1988 aras
identical im all material respects to tha
statsmants pressnted te this cCourt in the
affidavits of Mr. Miller and Mr. Cumming.

Blom at 4; ges nlesg D.I4 1!.!‘;.;
Blom's Handwritten Wotes of June 1986 Hearlngy at

{B.I:; L5k, Exhiblt &, Aff. of Nr.
Exhibit &C, Mr.
§=-10 [pages not nusbered].) Sun ©11 has not exactly offered an

sltarnates pleture of what ococurred dorlng this fechad hearing.

a3

“based on articla Vv,

Its few comments on this issus are rather ambiguous?® and are not
supported by any affidavits or othar syidegcs.

The Court thersfors sccepts Rrl Blos's description of
tha sescend hearing, and uumludji'w Bun 0il was nobt prevanted

from pressnting its cass. §es Sohventlon, art. V., ssc,. 1(b).

in sddition, Sun Oil has_net proven fracd. Alternatively, even

it did not relate to &

assuming ths alleged  fraud did occur,

matarial issua Sun ©1] cCould have

discovered it duping, the procesdings.

in/“ghe® arbltration, and

- Damage-Award Hob Supported by the Evidence
Sun 0ll's second challengs to confirsation of the awvard
focyses) on the %520 million the Tribupal granted In damages.
Becording te Sun 0ll, conflrmation of the awvard should be denied
arbitrators

section 1(c),?7 bscauss tha

28, HoC's counsel, Mr. Rlsdinger, cbjectsd durling
the Juna 1986 hearing before the panal to tha
introductlon of any evidence on this subject
[i-m: Mr. Blom*s prior testimony]. and
cbjected to any gquestioning of Mr. Bloa on
this subject by eslther ths pansl or Sun's
counsal. Whila one of the arbltrators had
begun to guestion Mr. Blom, that inguiry
stopped abruptly after Mr. Risdinger's
Ib‘t“tiﬂl‘l‘. The panal thus recelved no
wwidanca on this subject and sxpresssd no
vieva on It in lte Avards or alsevhare.

(B.I. 16§ ak 15.)

27. Recognition may be denied if ®[t]he avard deals with a
diffarence not contemplated or not falling within the terma of
tha submission to arblerstion, or It contalne decisions on
matters bayond the scops of the subalsslon te arbltraticnm....®
Convention, art. ¥, sec. 1{g).

United States
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axceadsd thelr authority, and based on article ¥V, sesction I(b),

the conventlon's public policy defense, becauss conflirmation

would wiclate dus process. Bun 0l1 argues that the Tribunal
excesded its autherity because It did not base ite damage avard
amiakle

composlteur, which tries to reach mersly sn equitable, and not

on the esvidence presented and instead ascted as an

necessarily legal, result.?®  gun ©l1 also argues that the

Tribunal did not have juorisdictien to consldar HOC's clalms bassd
on Article B.2 of ths EPSA becauss such claime wers cutslds the

scops of the Terms of Heference te which the parties agresd

before submitting thair disputs to arbitration.

Article V, section (1){e) of the Conweantion, on which

Gun 0@l reliss, *"tracks in more detailed form § 10(d) of the

Faderal Arbltration Act, % U.5.C. § 10(d},

award arbitrators

Earsons kK Whittemore Oversess Co.,

cther Convention defenses to enforcement of &

vacating an ‘[w]hers the
S08 F.2d ap” TR
foreign
®should be constrused nagcomly.® Id.
of tha Fadaral m‘*ﬂmﬂnn Act,
Andros Win Maritima,

8.A. ¥, Mare Rich & Co., A.Q., 579 F.2d &91, ‘.rN {2d Ccir. L97H).

28. When submittl a disputs to &rbitration, the partiams can
request that tha arbitrators ackt compoglteurs, which
maans that the arbitrators can "ta | Into consideratlon not

poewara, '

Likm
arbitral award, this defense
Its counterpart, sectlon 10(d)

has alec been glven a nmarrow reading.

vhich autherires

sxceaded tJt;‘Iu;*“
\ ¥ - HoEad Reinsucancs CORGARY.

Tha Third Clrouit recently addressed a clalm that an
arbitral award should be vacated becauss the arbitrators excesded
their powars In wviolation of !hflﬁh iofjd] of the Fadaral
Act. u.;ljt.i;nl Fire,

v. MWorad Rainéursnce Co., 868 F.2d 52

198%9) , describes the l:ﬂ"uiﬁ"»- court should should undertake as

Arbitration That case, Marine & Inland

Insurance Co. [3d cir.

follows:

It is..%wel), sstablished that tha ®court's
=m‘1=q conflirming or vacating & commar-
clial leration] awvard 4is sevarsly
11sd In conducting our revievw we must
both the form of rellef avarded by
arbitrator as well as the terma of that
taf, Wa sust determine Lf ths form of Eha
itrators' award can ba

 elther from the agreasment batwessn the partles
or from the parties submissions [mic] to the
ArblErators. In addition, thes terma of the
arbitral award will not bs subject ko
iuﬂlr:il] rl:illnn unless thay are "completely

B68 F.2d at 5& (citatlons omitted)

{emphasis added}. For ths reascns stated bslow, the Court [inds

that the Tribunal's avard of damagesa wam ®“rationally derived®
from tha FI'I'I.'-’.II' agreansnt and that the terms of the avard are

not *completely irrational.®

s. Jurisdiction of the Tribunal

The arbitration clause contained In tha
It provides, inter alia. that "[alny controversy or clais

EFSA im wvery

only legal rules, but also th ey belleve justice, fairness, arising out of or relating to this Agresment, or braach thereaf,
and aguity dll.‘vlﬂ'.[l =  lacuye isffry & Thieffry, MNegetlating
shall, in the absence of an amicable lfl‘-ll'ﬂlhl]ll‘. betweean Cha
288, 4% Bus. Law. 577, 651 (1950). > Partles, bs ssttled by arbitration....® {(B.T. 3, Exhibit A&,
United States
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Annex 1, EPSA g 23.3, 47 [esphasis added].] Tha Terms af

Referanca, pursuant to which the dispute snderlyling this case was

submitted to arblitratiomn, epeciflically wetate that one of the

®"|issuas to ba determined® at arblitration was *[t]jo wvhat rellaf,

is each party entitled?® (D.I. 1, Ewhibit A, Annex 2,

if any,

Terns of Raference § IV(E}, at 5.] In addition, as stated in the

Terms of HReference, HNOC's claims Included the allegation Ehat

Sun ©0il vas "liabla to NOC for all remsdies amd amounts available
(1d. 9 ITID(AjC2). akE

the issus of damages, under Articles 8.2 or any other

undar the EFS5A and the applicable law,...®
3-3.) Thus,

prevision af Ehe EPSA, was properly before the I-I.'htl‘-l'lt-l:l“-ii

b. The Tribunal's Rationales for Dassges

After svaluating whether and to wvhat extent Bun O0il was

liable for damages, the Arbitral Tribunal concluded that Article

.2 of the EPSA constituted a liguidated dasages provision:

Ahrticle B.2 statas In partinent part:

B.i
Ercacam

Im tha avent that any part, ol khe
Exploration Program for any Arss \is/ not
properly completed by ths end of “Ewplora-
tion Pericd l I.h:th. to such &, Sesocond
Party [Sun shall isssdiately pay to
Firat Party l:lln-n] the costs, of “Bech uncom-
pleted part at the and gI - Explaration
Pariocd.

29, Sun 0il wade the wsams jurisdictional srgusent bafore the

Tribunal.
this Court.

It was rejected for reasons similar to those stated by
(Ges D.1. 3, Exhibit C, Final Award at 17=20.)

16

(0.T. 3, Exhibit A, Annex 1, EPSA § B.39 at 23-24.] Artlicle 8.1

af the EPSA, which isssdiately precedss the Languags guoted
above, states:

.1

ﬂ'lll pndertakes, &8 &
minimam l:qllnrrpht comnm|teant, to spand such
aRSUARtE an th oration Program as may ba
necesEAry Lo, %h the nplnntl.uh Frograms
proparly. ( Tha rtias w.rrlntlt lntl.:l.nl:l
that the BExploration Program will cost

o i.'
(id. 1% I.I._._ akt _J:Ii [emphasnin added].] ™ha Tribunal found that
this langusge in the contract made Sun ©11 llable "for the costs
of thea\urftompleted part of the exploration progras...

any) Flhding that the First Party [NOC] suffered sctusl loss,®10

[without
{B.f;. 3, Exhibit €, Flaal Award at A0, ) Tha Tribunal went on,
fewavar, to consider the sffects of Libyan law, which governs the
EPSA. ]

j0. The Tribunal comesanted that although Artlcle 8.3 of tha EPSA
could "lead to rather savers and rigld consegusnces for the party
undertaking ewploratlon oparations.,..it must bs kKept in mind
that...ths EPSA is & fiﬂ.ﬂl‘i[lﬂ-' (O.I. 3, Exhibit ¢, Final
Avard at 32 ([esphasls added].) In return for a “tax-fres
parcantage share®™ of any crude o0il discoversd and produced, Sun
0il “"undertook an unconditional and absolute duty to render a
counter-parforsance which consisted althar in the timely comple-
tion of the sxploration operaticna or, if SUN-0IL did net
complete these oparations within the prescribsd tims, in Ehe
paymant by SUN-DIL of the costs of the uncompleated part tharsof.®
[1d.) Although this was & "heavy comaitment,® (t was nobt &
burdsen sufficient *to deter one dozen other petroleus companies
from snterimg into more or leas ldentical EPSA's with W.0.C. in
or about 1980.° (Ld.)

J31. Article 231 of the EFSA statas: ®“This Agreament shall bes
governed by and Interpreted In accordance with the laws and
regulations of the Soclallst Peocple's Libyan Arab Jamahiriya,

(continusd. .. |
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Tha Tribunal noted that, wnder Libyas law, liguidated

dasages provisions are wvalld; however, “"damages fixed in sdvance

by such [lliquidated damagea] clsuses are not dus 'If the debtor

astablishes that tha creditor has not suffered any loss*[]®

vhatsoaver. (ld. at 31 [discussing Articles 236 and 327 of tha

Libyan Clvil code].}] The Tribunal copcluded that "ths debtor,™

Sun 041, rfalled to sstablish that MOC had not suffered a loms:

Tha Arbltral Tribunal s Bowvever unable to
accept SUN-0IL's contentlon that no damages
whatsoaver wvara suflffsrsd b'il' N.D.C. AE A
result of SUN-OIL's non-complation of the
exploration program...it is clear that H.O.C.
did suffer some loss by losing its chance,

s Eo discover
oil in

the Contract Aras and, within the
sEplocration pericd. to obtain all the
information and data nesded to asaess tha
petroleum rescurces In the Contract Area.
(Id- [e=phasis in the originel]; pes also ld. [=(T)ma
actual loas suffered by N.0.C..,.consists of the damages flﬁ‘llﬂ

at 37

from the fact that H.0.C, did pot recelve, within the explobation
pariod, the gecphysical Iinformation and data nesded to ssssss the
petroleus resources in the Contract Area and to,®ake decislons
accordingly.®].)

Having concluded that BSun 011 failed o make ocut the
requisites showing undsr Libyan law thatWOC did not suffer any
lors at all;, the Tribunal than wenk on to consider whether the
entire sum called for by the Sgftbact am liguidated damages

should in fact be avarded. The Tribunal focused again on Libyan

31  [:s<continued)
Inzluding the Petroleus Law.™
§ 21, at 458.)

{0.I. 3, Ewhibit A, Annex 1, EFSA

1B

law, which providasm that "[E)ha Judge -i.f readuce the amount of

thess [liguidated) damages if the debtor satablishes that the

amount fixed was grossly exaggersted or that the principal
(1d.

For savaral

cbligation has besn partislli performed.* at 31 [quoting
Libyan Ehri; Coda].]
including itm wn-r.:h'ufim that Bun ©0ll, although Incorresct in
clalming force madeufs, neverthsless acted in good falth, that

oo did not maks reasonable afforts to mitigate ite loas,

Article 237(). rasgons--

and
that the cost Of MHOC's sctual loss decrsassd bBacsuss of the drop
in globdl “siudes oll prices=--the Tribunal found that HOC's
recoyery\of ligquidated damages should be limited to §20 million.
(dd.\at/16-40, )

In fashioning its damages award, the Tribunal carefully
consldared both the EPSA and Libyan law, as well as the submie-
thers

sions amd srgusents of the partiss., The Court flrnds that

is nething "cospletely irratlonal® about the Tribunal's award or
its reading of the parties' sentract. Thus, mindful of the fact
that *[ijt Is not this Court's role...to slt as the panel did and

reaxamine the evidence under the guise of determining whether the

arbitrators ewceeded thelr povers,® Horad Belnsurance CompDany.
BE8 F.2d at 56 (citatlon omitted), the Court will not inquire any

furthear.

c. Fun 0il's Dus Frocess Rlghts

Sun 0§l argues that [ts dus process rights would be

violated by confirmstion of this dasages award. Hence, it asks

United States
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that the awvward not be recognized based on ths Convention's public
policy defense. Bacausa the Court has already copcluded that the
Tribunal's award ls ratlenally decived from the language con-
tained in the EPSA and Libyan law, Sun 0il's dus process Argumant

doss not have any merit,)?

ITT. Yislatlon of U.8. Public Pollcy

Bun 0ll1's final challenge to confirmation of the awvard
rasts solaly on the public policy exceptlon contalned In article
v, maction 2(b}, Conventlion.

of tha Both partiss in this cass

agraaé that ©The public policy defensea “should be construsd
narrowly,® and that confirsation of & foreign award should be
danled on the basis of public

policy “anly where snforcenent

would viclate the forus state's most basic notions of morality
Parsons & Whittemore Overseas Cp,. 508 F.2d at 974
(citations caltted): sge alsc Weterside Ocean Mavigation -:Tn,,
Inc. v. International Mavigation Lkd,., 737 F.2d4 150, 182 ;:@. ﬂ?-

and justice.®

1984) . Mot too surprisingly, howewver, the partles da I'I'HE nfree

is really a
len of Libyan
r;, ba sufficiant
Bratatement [Third)
ﬂlt“ § 488 comment a

32. To some extent, Bun Oll's dus process &
claje that the Tribunal erred In its Iintae
law. A mare srror of law would not,
grounds to rafuse recognition of the aw
of the Forelgn Relations Law of the trnta‘
[18387); pem Morthrop Corp. w. Trha; " Mktg. B.A., 811 F.2d
1368, 1369 (9th Oir.}), B4 ©U.8. 914 (1987} gf.
Brandeis Intsel Liliud. v. Cal micals Corp., 656 F.
Supp. 140, 145 [E.D.M.¥. 1987) _ “svan "manlifest disregard of
tha law® would be sufficient ny vecognition of a foreign
arbitral award based on the * ve tiun': public pellicy excep=
tion] . Horeover, hers there ls reason to believa the Tribunal
made any error wvhatsoever.

oy

as to whether this particular cass fite within such a definition
of ths public pollcy defenss.

sun 0ll argues that am;ii-’ﬂ-}‘-!ﬁn af the award in this
the public oMoy of the United States for
Flret, Sun okl contends that becauss conflrmation

casa would wviolate
thres reasons.
would *"penallze Sun for g@ﬂlﬁ'--m supporting tha dirsctives and
foreign pollcy ub‘jut_l@ipr_ :!-j .ltl government,® other companies and
individuals would Jh- Yens iikely ®o support U.5, sanctlons
programs, tharsby.disinishing "[t]he ability of the U.5. gavern-
sank to make afd, ‘enforce policies with economic costs te 0.8,
cltizens iu'v-cdi-puutlun-....ﬂ (D.I. 12 at 51.) Sacondly, Sun
ail ﬂﬂm that confirming the award would simply be "inconsis-
‘-'lni I-rii'-h the substance of Upnited States antiterrorisa polley®
{il;- and thirdly, that it would also “undermins the interna-
“tionally-supported antlterrorism policy...by sending & contradic-
signal concerning U.5. commltsant to this policy and by
- fnde which codld bes
i1d.

Sun 0i1 alsoe pressnts much statistical and historical

making possible the transfsr to...Libya.
exployed te Cinance its continuing terrorist activities.®
at 54.]
information designed to demonstrate the character of the Qgadhafi
(Ead. #.9.,
acbivitles "threaten the most basic standards of husan behavior®-

Eas Also Bupra note 5.
The problem with Sun Cll's argusenta ls that “public

Government . D.I. 16 st 24 [asserting that Libyan

1)

policy® and "foreign poelicy® are not synonymous. For examples, in

Earscna b _¥hittemore Oversess Company, 508 F.2d at 974,

tha

United States
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Second Circult addressed this wvery issus, maying: *To resd the

publ ic
nationsl political

Convention's wtillity.

policy defense as a parochial device protective of
Intarests would essricusly ondermine tha
This provision wvas net ssant te snahrine

tha +vagacles of Ilnternatlonal rubrioc of

‘publ ic polloy.*®
In Parscons, the court faced & sltustion similar to the

politice wunder the

one in this ocase. Thare, a U.5. corporation clalmsd force
maisure whan, following the cutbreak of the Arab-Israeli Six Day
War, ths Egyptian government seversd diplosstic tiess with tha
0.5, and ordersd most Amaricans out of Egypt. The V.5, corpora-=
tlon contended that ®*varlous sctions by United States officials
subsegquant to the severance of Aserican-Egyptlan relations...re=
as & loyal

quired Overseasm [the U.S5.

corporation),
Id- Sun 0il argues that thisg
case is different because Libya's terrorist activities, uh!;n:'li

citizen, to abandon the project.=

have beesn condemned internationally, are hardly just a“parochial

ilaterest of the U.5. ©On the other hand, the U.5. Gouvsrnmsnt's
policy tovards Egypt in the 1960°s, the foreign{pelicy at issue
in Pacsons. was just "an outgrevih of an 1:;;.;"1“'2 but nensthe=
less conventional regional conflict.® (O.I\ 16‘at 21.)

pespite Sun 0il's attempts €5 gjitimlm Farmons, it
is clear that the pollocy objectives at Yesue hare and the ohnes at
lssus in Parsgne differ, st mdet,\ in degres and not in kind.
This Court doss not doubt that the ugly plcture of the Qadhafl

Governmant painted by Sun Oil's papers |s accurata. The Court is

Amarican

fact thaty” Libya itself is npot a
and hande;” "if the tables wers

simiiarly cognizant of the
slgnatery ta ths Conventlanj
turned,® as Sun 0L1 polnts ouk, M U.E. company would not necos-
sarily ba able to enforce an arbitfal award against NOC In the
(D.1. 18 s n.37.)
tactice and opportunistic -'@:hu- towards international commar-

cinl arbitration arefsieply besids the polnt.??

The United States has not declarsd war on Libya,

Libyan courts. But Libya's terrorist

mrd
Prasident Busf bassnot derscognized the Qadhafl Governmsnt. Im
fact, the.curréfit Administration has specifically given Libya
m -_t.n. bring this actien In this Court.
Cacts l.‘d' actlons by our Executive Branch, this Ccourt simply

Glven thass

@annat concludes that to confirm a walidly cbtained, forslgn

Larbitral award in faver of the Libyan Government would wviclate

‘the United States' "smost basic notlons of morality and jus-
tiow, =34
¥31:. The Court would also note that Bun 0l has revealed its owm

brand of hrrw:ru'r. It pnrtnr its behavior am an attespt to
cooparate with the anti-terrorist forelgn p-u:l.iu-r of ths United
Etates. But what Sun 0Ll convenlently overleooks ls the fact that
the Qadhafl Government was considered te be hostlle to
0.8, Interssts when the EPSA was pegotiated. For sxasple, Sun
oil's m’rl ra underscors that almost one year hgfprg the EPSA
was antar nto, the U.5. Esbassy In Tripoll was set on fire by
a Libyan mob, and the Libyam authoritiea did net respond to
protect the Esbassy, Humarous othar Libyan guerilla and ter-
rorist esfforts were also known and documented, (Ga8 gmnarally
D.I. 18, Exhibic 1,

At Al=Al] [State Departsent docusents outlining Libyan l:t}u!t!n] o

M. In light of the circusstances presented here, ths Court
nasd not express any opinion as to wvhathar, whan, or to what
axtant & forelgn pollcy objective or disputs might evar be
sufflclently compelling to warcant Invocatlon of the Convention's

(eentinitihited States
- Page 24 of 77
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Although Sun 0Ll argues that confirsation of this

award would mean that U.8. dollars would end up ClRancing

gadhatl's terrorist explelts, the Court has already pointed out
that ths President s espowered to prevent any such Eransfer
through the Libyan Sanctions Regulatlons. PFurthermore, Sun oil‘'s
argusant that U.§5. comspanles will be less likely to support
sanctione if this award is confirmed pgEsumes that Sun 01l is
correct on the central issus |n the arbitration underlying this
petitlion for confirmation: that is, that Sun 011 was justifisd in
suspending performance under the EPSA, The Arbitral Trlbunal,
howaver, concluded that Sun 0il was pgf justified in suspending

At that timae.
regarding force

parformance becauss of U.5. sctlons Bocause Sun

0il was able to present all of thess argusants,

pajeurs and Sun's attempts to support U.E. policy, befors I::I‘“:

Arbitral Tribunal, this Court will met rceexaslfne that lgl\g

here.3%

3. f...oontinued)
ﬁﬂc policy defense agalnat conflrmation ul:‘u iguun arbictral

15. It is also lsportant to note thqﬁﬁlu 5. Government has
demonstrated that it is sore than abl lcats when a company
such as BSumn 011 sust asbandon it -%l:ln‘lll:lﬁl‘lll contrackual
obligations for the good of our tfy. In esarly 1988,

four years after Sun 01 flrst

the force malsurs defense

and suspended performance, Eh idant of the Unlted States
direct the promulgatisn of Libyan Sanctions Megulations.
gupEs pPP- Ll-1a. These regulations esxpressly prehibic,

the performance by any U.5. person of any unauthori-
zed "contract in support of an industrial or other commercial or
govarnsental project in Libya.®™ 31 C.F.R. § %80.20%8.

I¥v. Iotercast

L m—_m
Having rejected all offun Oil's defenses, the Court
will confirm the Arbltral TeiBthal's award, and turn to the only

imsua remalning »Eﬁl‘l. tha propriety of granting Hoc

prejudgment interesy.

Sun Didpfkes two arguments ln oppositlon to the award
of any prlju@inf interest by this Court.
that tha ,‘mﬁ"i"und-rld by the Tribunal sncompassss all intersst

in thi

Firat, it contends

owad t_ﬂt"._‘,“;&- and, consaguantly, an avard of prejudgmant interast
h;__ﬁlit.:}l:}:url would interfers with the Tribunsl's jurisdietios.,
ﬂpumﬁlr. Sun 011 arguea that the balance of the sguities in this
case does not support the avard of prejudgeent lnterest.

flrat Aitar

Sun Oil's unpersussive.

Argumant is
discussing at length the damages for which Sun 011 was liable ko

HGC, the Arbitral Tribumal stated the following in the conclusion

saction of lte Final Award:

E.3 BN OIL breached lts contractual
obligations in ceasing the sxploratien in
1982 on the basis of a force majeure axcuse
which was found unjustifiedr

E-4 On the account of such breach, BUN OIL
oWas damages to N.O0.C. [or an amount [ixed at
PE_5 twenty millions [wic]

dntersat includedl:

6.5 As a conseguence, ([the Tribunal] orders
SUN OIL to pay WN.0O.C. ths amount of Ewenty

milllons dollars of the United States of
Amerlca. ...

United States
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(0.1, 3, Exhibit T, Final Avard at 41 [esphasis asdded].) The

Tribunal was obviously raferring to pre-awipd, and not prejudg-

ment [(or post-award), Interest. Sun 0il's interpretation would
lead to an absurd result, as the Tribunal's order to pay NOC $20

mlllion would be converted (nte an Incentive for Sun 0il to
withhold payment.

The Court will consider in sere dspth Sun 0il's second
sakt of

argumancs, which addresses the egquities in this case. A

district court doss have the power to grant post-award, prejudg-
iss Haterside Ocean Mevigatlon Co..
&l Maddad Bros. Enteiprises, 615 F.

United HMine Workers of America,

ment intersst. T37 F.2d at

153=54¢ at 310r gf.

Bupp.
Abromovage w. 726 F.3d 873,

(3d Cir. 1984} (*(I]n tha absance of & Congresalional directive

to tha contrary,

tha district court has brosd discration 1%
determining whether to allow pre=judgmant intersse."). n-% depriving It of &1l

dsciding whether to exercise its discretion to award pr.@

interest, a district court should consider four facto
{1} whether the clalsant has been les=

diligent in prosecuting the sction;

{2] whether the defendant has besn
anriched ;

{1] whether an avard would ba 4:
aifd

(4] whethear ocountervailing
slderations militate lqumt

ta 1- Con
r.'hqrqt.

Feather wv. United Mina Workers of 711 F.2d 5310, %540
Cir. 1981) (citation omitted).

has mot been enriched by its

{3d

Sun 01l contends t
delay in making payment. The fact is, however, that Sun Oil has
had fres use of the 520 million it owes WOC. Sun 0il's argument

46

that avarding prejudgesnt intersst | i# cams would bs penal

and not compensatory s similarl aslve. A Lhe Second

Circult statsd in Comppany. Ino. ¥,
thass daya in whirh all of us

fam]l the affecta of i « 1t is almost unnecessary to

reiterate that only i interest is awarded will a [party]

wrongfully n.pn-«h\
>

[its] money be mads whole for the loss.”

TAT F.2d &t 15

:@ har hand, Sun Oil*s final contention, that WOC
has not ligent in prosscuting lts claim, 18 supported by
1989,

at MOC waited until July 24, almosk €wo and &

.@. s, before Filing this petition to confirm the arbitral
MOC has advanced no reascn for Ite umusual dslay. While

Court cannot hold that NOC's delay suffices to justify

interast, It doss justify refusing to awvard
post-award interest between Febraary 33, 1987 (the date of the
arbitral award) and July 34, 198% (the date of the flling of this
action to recognlee and confirm the award].

A further consliderationm that Is relevant to the fourth
factor cited by the Fgather court is the fact that in February
af 1987, when the Tribunal rendered its Flnal Award, the Libyan

Sanctions Regulations ware already inm place. Thus, &as HOC notes

27 at 1& n.*); Sun ©0i1 could only have paid the sum

(mgs DO.I.
owed Into a blocked account, as provided for in the Regulations.
dua 31

fact that this Court has discretion in determining the rate at

United

c.F.R. §§ 550.413, 550.511. Accordingly, mindful of the

}ates
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which te asward interast,?® ths Court concludes that ths most

aquitable result s to regquire Sun 0Ol1 to pay post-award,
prejudgeant Interest at the aversgs rates of interest pald on
blocked sccounts from July 24, 1988 to the date of sntry of
Tha partiea will ba

tha

judgmant . required to submit affidavits

imndicating average rata of Interest pald on other blocksd

acopunts within the aforementicned periocd.

b. Postiudgment Intecrest
'I'urning now to postjudgment interest, the Court will

avard intsrest as provided im 28 U.85.C. § 1981, from the date of
judgment until such time as the arbitral awvard and post-awvard,
prejudgeent intersst is pald Into an Interest-bearing blocked,
scocount. Onoce this ococcurs, Sun Oil will no lomger ba liable Jfow
postjudguent interest. Postjudgesnt interest will then h(‘ltf
the rate of interest sarned on the fupds deposited |n the \blotked

EoCoAnE .

COMCLUSLON
The Court will recognizs and enfores the Tribunsl's

award in faver of MWOC and against Sum Oil +in the asount aof 20

law determines the appropriate
rate of prajudgmant Irtersat. According te the Third Clircult,
howevar, fedaral lav controls this lssus, and federal law calls
for the district court to exercise its discretien. Gee Sun Ship,
Inc. w. Matson Mavigation Co., 788 F.3d 59, &3 (3d cic. 1986).

36, Bun 0ll asserts that

Lt ]

million U.B. dollars, with prejudgmafit Mpd postjudgment interest
an dascribad above. oA

A final judgeant H_li.l H antarsd In ascoordance wWith
this opinlon: but executioh, on the judgsent will be stayed, and
the judgment may not be-reglstersd and transferred in accordance
with 28 U.5.C. § 1963 unless the Libyan Sanctions Regulations are
compl led with, pj.fﬂ:d‘hrlr 31 C.F.R. §§ 550.210, S%0.413, and

550. S511.

Y
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IN THE UMITED STATES DISTHICT COURT

FOR THE DISTRICT OF DELAMMEE OQSQ
UAFIONAL OIL CORFORATION, %
Gl

-

]
Petitionar, :
. ! civil Action Mo. 68=415-JLL postiudgnant inters then be oaly the rats of intersat
LIBYAN SUM OIL COMPANY, : sarped on the funds \Iﬁﬂlitld in the blecksd account.
Resuondest: ! 5. ien on this Final Judgment is hereby stayed,
FINAL JUDGHENT and the may mnot be registered and transferred in
For the reasons sst forth in the Court's Opinion hocorda A(tu 28 U.8.C. § 196) unless the Libyan Sanctions

entersd in this actien on this date, it is "m are complied with, particularly 31 C.F.R. §§ 550.210,

SRDERED , and 550,511,

L]
1. Libyan BSun ©il1 Company's motlon to dismiss Datadi M n 18, 1980
Hational Oll Corporation's petitlon (for recogritlon and :.:l

mation of the arbitral award]) is hareby denied.

1: Fimal Judgment 18 hereky entered in nl
Hational 0il Corporation and against Libyan Sun ny in
the amount of Twenty MHillion 1:I|'|l.1:l|i Dollars

(%20, 000, 000.00) .
1. Fost-awvard, prejudgment Lnfer#st |8 awvarded at The

avarage rats of interest paid on bio coounts from July 24,
1#8% to date of this judgment.

4. Post judgmant in & awarded as provided by I8
W.5.C. § 196l from the date & judgment until such tlme, if
avar, whon the arbltral awvard aml post-avard, prejudgmant

interest is paid into a blocked account; amd once this ocours,

United States
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CHOILYDMENS ATTWEW OBEL |WSHA4CD 2

b

NATIONAL OIL CORP. v. LIBYAN SUN OIL co. 02

IH THE OWITED STATES BISTRICT ©OUGET

FOR THE DISTRICT OF DELAWARE T

/ o
WaTioMAL GlL CORPIHATION, r‘-:-:l ":"J
et lClanee, St
v Ciwil Rerian Ho. &9 -d§15-JdLL

LISYAH SUN O1L COMBRHY,

il ol TR T R BT

Hanpandent

prthur G. Corpolly, Jr. of Copnolly, Bova, Lodge & Huta
simgton, Dal.} Jossph O Plzzurra, Georgs Fahals 1 d
Michells &. Bilce of Curtle, MHallet-Freuasab, colk & Haw
fork, M.¥., for petltionar.

M. Jasas Caopaway, Jr, sl Oavid ptcanmar  of 1R anavay
stargatt & Tayler, Wilakngten, Dal.; Willlas O i, Douglas
i, [eorkin, &na E. Hizback, ahd Erlk T, Moa 14 & Parkter,
Waahington, B.C.: Stanley L. Arabis snd J coddary of

admaor, Pa.. Lol respandsnk.

Hllaington, Dejsvars
Harelm 13, L8840

JM"“’“’

pATCHIM, Sanlor Dlatrd
Court Ras besn called wpon to svamlne

In this
and svaluata, ner things,

gtlonw batwean Libys and the Unlted States

the legal signlficancs af tha

current mla 3

Tha n.n_tl g gumants prasented by the partleds have put this

and precarious posltion of having ta

Court - urnEny jabla

lsbels o the foreige policy mansuvars of tha Wik

ptratlan. unfertunatsly, che Cowrt has pa eholoa but Lo

p ooeed
et itioner, Hatimnal 0Ll Corporation |*Ee®), ssska o

have this Court epnter sn epder confirming & foralgn arbitzal

reapondent, Libyan Sum (=18

Il HEC"w [avor against

["0.1.%]

avard rafndersd

compamy | *Sun DEL1%). [DocEet o i ak &-7F gg§ Cana

Mg, 483 /A8 0RE, Mational oOl) corporstlon [Libya) ¥. Libysm Sun

oill cospeny, fne. [(U.5.k.), Eehlbits B [Firat Awagd] & @ [Flnal

awardl, BT, 1.1 WOC Brimgs This pot ben pursdant te the Conven-

tha Recognition amd Enforcssant of Foralgm Arbleral

e  Upited

vion aom

suspds  [“the CenvenCion®), a toeaty ratlfled by

states and lsplesented through fangressional legislatlon. Seg ¥

H.85.&. 4§ I01=rom ([1970])- Hyn Qi1 kas woved to dlizmlss Ethe
petitlon or, In the sitsrmatcive; Ea deny recoguitlon of tha
award, (o5 Ilg m.i. 1R This Cort has jurisdictlan

puradapt toe 28 w.5.C. § 1131 am thin cass srisss under fedsral

lav, Gog ™ U.85.C0. § 200 [Weskt Supp. 1ee%) .t

—_ United S
1. ‘The arbitrsl avard in Alspuis hars WAl fmauad Ln aq?@
France, under the asisplges of Ehse facernak lanal Chambar
camsgroe. France is s wi ory of the Copwentlsn, and hence Che 2
requirement of recipresd i3 matlsfled. Sem % O.65.C. § W
[West Supp. 1988} . §

140d34 NOILVH1IgdY
TVYNOILYNHSLNI
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rhcTuAL BACFGROUHD
por s & esrporstion arganlped andar tha lave of the
Soclalist Pecple’'s Libysn krsh Jssshiciys [*Libya®i, snd whally
pemed By tha Libysn Government. iB. 1. % st 3.} Sum oLl im &
In=. (Eme

pulavars corpefetion and & submidiary of Sum Company,

12 &t .1 Tha dlsputs currenily before the Court stams from

[ {8
an Explorstlen and Productlion yharing Agresmant (=“EFSA™] entared
jZ2gg EFSL, Amnax 1,

pn Movembat I, 1904,

The EPSA provided, Llnter slla, that Sum pil

was to carry out and fand sn oll swploration progess in Likya

Lisca by tha partclza

Exniblt &, B.l. 3.}

fun G11 began esplaration activities in the flest hall

Gf L481. ©On tecesbsr 18, 1981, Sun 011 inveked tha [orce saleaze
provislon! contslned 1n tha EPSA and suspendad parformancs.
.f. 31 at &i . § I3 WE B.] fun @l clalmed that =

st
papartmant order problblting the ass af Unlted Stabtss pan
-

far travel ko Libya? pravented lts pessannel, =id

F ] That cClakEs réssis sa= fal lowe;
23.1 Exeuse i Oblloatlomn

Amy fallure or dejay on Tha
Psrty In the perforsance af |ts
or dutles haresnder shall bs sxcige
sExtent attributabla to ferce
majeurs shall Inzlode, wit
hets of God; lnsurrectle
any unforesssn clrouBstan
eha contcol of swech Par

1=

Pleitation:
F wari and
d seta bBeyond

jB.I. 3, Exhibir &k, Anmax 1§, T.1, At dS=d&.)

fmmuud pursusnt to an  eawecutlve
Aupited SPhtes passports shall cease o Be
im, or throujh Libys unless speclfically

{eaal bAaed. .|

7. Tha passpork
grder, wtatéd That
walld far travel tao,

O

2 at S=&.1 S

U.5; citlzens, Fros golng te Libys Tham,

® tPdA "in sccordance with

ail Bmileved |t Eauld mot carr

(ld- nE &

of [O[C®

tha (ntentioms af The par 3 the econtract.”

[feotnote amltted].| iRputed Sum Gll's clals

gaigurs and called o chgrInued performance. (0.1. 3 ak 4.]

in 1982, tha U.3. dovernssnt banned Cha

importatien ipfo tnited States of any oll from Likys and
sevarsly m 1 ssparis fram the Unlted States to Libya. a7l
ar (i38d):

Fad . A7 Fed. Reg. 11,347 (19#03]. Expark

i

Alsraat lan.

Reg
s lesusd By the 0.5, Departmspt of CoEEmsrce raguired &

for tha evport of soat goods, Lpeloding all tachnlcal

ta asport substantisl

technology to Libya

Becsuas |E "had planned

antitiee aof technlcal dats apd ol In

connection with the ssplerstien progras,® Sun Oi] claims that Ik

Flied for such an espart llicenes “§36 s to ba preparsd o resums

cparatione Im Libys promptly IR the swsnt thse 0.5, Govarnsant

= jp.t. 13 &t T.0 tha appllca=

Liftmd the passport prshlbltlon

tlam far a Llcesnss <48 denled. jld.} Thereaftesr, ln lsts Junms

sun 011 notified Woe that |t was clalming the ewpart

of 1987,
requiations as an additicnsl event of force maleucs. [ied B.1. 1
AE 4 DT, 17 et T=R.]

gn July 1%, L1983, WoL filed a requent Ffor arbitrstion

with the Sourt of Arbltracion of the iaternationsal Chambac of

commarca ["the [OC") in Paris, France, puradant to the spbltrs-

¥.  fa.ooontinued]
validated far such travel under the sutharlty of the Sscretary of

Gtate.® &8 Fed. Reg. €0,713 [188L1).
United

Page 3
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tlon provision contelmed In the EFSA. Y (BT, 31 &L 4.) Tha

cambErs of the seslcration panal [“the Arbigral Tribunsl®) wvers

chogen bn accordancs with the sroltratlom clause, Eech party

pickad pna arhitrator; The third eas chidel by tha [nternstionsl

Chasber of Canmsfos gun Gbl sslsctsd Ddeupd Hoskle, & Forser

Uinited Statas Ssnatar apd Bscrstary of STate moC melacted

Prefesnar Heln Fobs, Diredter of the Max Planck Imatitul ln Weslt
chisf justice of France®s

Garmany . Pobart Schaslck, & Fforesr

supress court (la Cour de Cassatlopl. vas selwcred By the third

srbltratar by the TOC Court of Arbltratien

The srbftratlon procasdings ssrs beld in Parle, Frans
Suiy 011 makes numafous sarpiesanis

tha Arbitral Tribunal held Rearin

ft issusd an Lnltlial -H-i—

Im Hay wnd Jesna of LWE4

the |ssua of [gree melimucs

44, 188%, thet statad thafe Nad bean mo fopge made L tha
ssaning of Eha EPSA, {B.T. %, Ewhible B, Filre cd mt 6.
The Arbltral Tribwnal latar held forthar ard on
i ThHe arbitration cleasss Stateds|

11.3 Arblieaticn

*
.'":I' centroveray oF | rl-mlm.l gt of

af felsting ta Chis N nt, @ar bresch

theeeotd, shall, Lh LK nos of an aslcable

Arrangessmt baleos riies, be ssttied

arice with the Aules
Arblitration of the

of Comsercea, lhn Paris,
tach Farty

by arbitraklon, i
of Conclliatle
International

France, by thres FEliratoes.
shall appaint Its arbltrator, 4nd Lhe
{nternationsl Chaabsr of Cosmsges shall

appalnt the third arbitrator whe sust be in
na way selated ta sither Party and who Will
ba tha chairesn of tha srbltratlon body.

(2.1, 3, Exhibilt A, knnex 1, EFSA q 13, ak art.)

O
X

Febrsiary 11, 1987, It rend gacand and flral awapd Ln Favar

of MOE and sgalnst Sun Q the asount of veanty wmilllan UF.35.
dallars. (dgg D it £, Fimal Asard. |

1 \
paEn wpable to colles symant feam Sun Dll. [d3ee P.3. J at By

pebitlon far

RoC has alnca

MO Ehim confilremation of Cha

g July 24, 1808, (OI. D.p O Septasbai 1%,

Tritunal's d
iwa, saved Ea dismiss tha pecitlion.

gral Argesent on November 2§, 1989 wnd Japusry T8,

[T, 1.1 Ths

THE_BOTION T0 DIEHISS
regardipg why HOC'E
arbitral awvard ashould ba

petltian Efor receghliciom af this

dlnmlasad. For the ressons stated belew, the CTourt will Asny

Suf 0il1's moblon.

1. Pecemitlon Am Precequbsite For Accese To H.8. Courks

In suppert of lts motlon to dismiss MOC's petition, Sun

oil Firet advances the srgussnt EheC MOC, s s ars af the Libian

GCovaknsent, |s not entitled o scoess to U8, courts basailse of

the stabws of U.5.-Libpan relations. #HOC countars Lhat 0% Im an

antity ewned by & fecelgns governssnt whlch im tecognized by Uha
U.8,, and ls Lhiis gntitied Lo scomss to oul Courts regacrdlsss of
Ehe pressnk seste of diplosatic relstlions hetwesn the U. 5. and
Libys, The Court agrees with HOC that Lt shoiild mot ba barred

From 0,5, courts sarsly becsusa of poor U.5.-Libysn relatlons.

United S
Page 31
5

140d34 NOILVHL1IgHdY
TYNOILVNH3FLNI




g

- i
=

2h ENDIULYINENG AT TwEN 0861 IHThnAc

in Guaranty Trest Eo. ¥, Onltsd States, 104 U.S. L218,
L¥T (1998}, the Supress Coust affirsed the Sgenerally scCepbad

principia® that wsult on pehalt of & wovarsign atata “=af be

paintalned in eui edurts anly by thak governasat whilch hLhai D&an

rocogniped by the political departasmt of cur WM goveTAREAT AW

the siithorlied governsant of the forslgn @rats.” later, In 1Ew

landmack Sabbating decision, Ehe Court interprated this ruls to
maan that an (hatrosentality of the unfrlspdly bat cecegnieed

Castia govearnment In Cuba wvas sniltled Eo access TO 5, Soartm,

Banco Maclonal de Cubk ¥, Sabbatine, 174 U.5, J88, 4L} [1RE4].

Although It moted that diplosaric relatizsna betuean Lhe B.5, and

Cuba kad bean seversd, and tha 0.5 Fad lepoaed = commEroinl

embargs agalinst Cubs and frozen Cuban asmela, Lhe Court neverthe-

jais concluded that 1T wan Tcomstreined Lo conmlder amy relationg

ship, phort_ wf wag., with & recosnlisd poverslgn jEver a8 sehr

g this privilegs af resartling to Unlted States couris.® L

dre [emphasis sdded).

The Sabbatlne Court undsrscored the (= nt pelint

that gecognition snd the sslatencs of diplosagdo timns sre

nat synSnyBous. Gga ld. & 485 w10, 410 s diplosatic

ralations may ba seversd =for any nisbeg of jliticel resscnm,®

sisch an azt “does not approsch thak sdslan af animanityj

at At gex aleg 1

isplicit in a declarstion of wa

Eegtatmmnnt [Third] af the Fo Helntians Law af the Unlted

Staten § 203, commshC 4 (18 Hecogritisn of & governssnt is

often wffectesd by sshding apd " racelving diplosatie repressnta-

tlvas, buk one governEsht =4y recoggnl WQI' yet relralin From
snsuming diplomatis relations =it simllarly, brsaklng afl
tion of the govsrnsent.=).

railatlons dpes ROt cenat itute deare

Tha Huprems Couft doently reaffirsed, In digtas,

sccens prinociple. ®Ik has long

lvs sdharance to thin rec

na Court. “that aonly Qovarnssnls

pean established,” s
ecganliegd by the teNGtatas and al pgaca with us are sntlblsd

= Filaer Ine. %, Gpvarnmant of

to EciEss to ¥
i B, 1ie-10 (1978] (esphasls added . Im ®u@,
case Law It Im elear Ethat MHOC should not Be

b |
whidgr &%
BaTT o this Court unless the Unlbed Statas slther doama not

g the Qadhat] Covernment, or is st war wieh Libyas.

indla, 4

Signifleantiy, Sun OL] does not afgue that the Libyan

epiment I& Aot recognlesd by Che Unized Statew. Instead, Sun

af Libya®"s Hu'asesr

oll argues that S[tlhe ‘gullad Iedlpe’

gadhafl is precissiy the fype of regles &t whleh thess [access-

lisleating] rulss sre simed.® (0.T. 13 at 17 [asphesis sdded].)

fun 011 further Asgues that the appropriate lnaquiry. Faf dsCer-
minlng whethar a Forelgn governsent dhould ha danlad aoccess O
faralgn pollsy concerps, la a2 longee

Appareancly,

.8, couwrts based oan

vhethes & governmant s =rgcognlied.® Id. &t n.L?.

the Uhlted States traditionsily “regarded recoqgnitlon e &
palftleal weapmn, not &5 sonebERing TO De granted s s mabtisr of

internat ioned obl bgat inn irs grantilng or refussl was disores

ciopary and could be wlthheld to further natlonal policy.™ W,

wallecs, [ptecnatiopsl Lav 71 (1906).- mut, according bto Sum ol

United
Page 3
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“|i|n recent yéars, tha U.5 pemctics has hesn to dessphaslee and

svald the usa of recognitlon In casm @l changas and inatesad to

oasbliE palatlens.® 0.1,

focus on Lhe pressnss of abmspos ef dipl

{3 ak 3T A.17 [eltation eeitted).| Sew mleg M. Wallscs, Jupoad 1

fuststemsnt (Thigd) of the Forelgn Hslations Law sf tha United

sgates § 203, reporters® notes at 87. Thersfors, after detalllng

tha declins af U. 5. -Llbyan relatlons,® Sun ©l1 conclides that fhae

diplosatic relatlons bars che LigByan

reaulting Breakdodsn In

Governasnt 'é scoess Lo U5, Courts. jB.1. 17 ak 1&c]

albait

fulatioms. AL Che very |sast. this i# what HOC AEs&TEm |

{5 at %, 10), and Sun oil doew not dispute. [CE. DO.T. Q 1
fimither party has polnted to any Esecutive Branchi = =ent
purperelng to derscogniss tha Libyan Gove Tnmsn til "Ik wesmE
clmat that hewever poor relstjons wlth Os ay be Coday,

&%, Tha Libysn “govetnsent has besn Chal awd by the Fresl-
dant of tha Unlted States am an ‘oull and a "pagiah ln
thi world communlty,"™ and LT has "Pmplicatsd in Cerrorise

stEacks thioughout the warld om caces chtloEns, " o 1.

13 ak 14-1% |lfootnobed o8ltied)

Libya's sillbary ave atbacked .6,
forces, amwd 0.5, have responded. The
Upited States E b Tripoll ks closed anm
s the Libgan ws! Bureau” In Washing-
tom, and wirtusl all sconpmic transsccions

batwean ths nlted States afd Llbya have Leen
prohibited by the U.8, Government. Tha
Fresidant has declared that there la cursant-
|.-=- & "ratlonal esergency® wlth respeib to
LikFa

{ld. ak 18 [Foocnotes omjtted].])

Hevsrthaless, Libys I wtill =reccgnized® by tha 11
peihaps anly "tachialcally® given che anfrlendly abtats %

O
O

relationa with fig wea decided wers st leaast

Caatro wh
dur the Supresa Court's Sagbatling

T@
t rlendly statas af dl:pll;lnllll." relationn

sufficient to bar ths bLlibyash

agqually strained

analysals, the ours

with Libys wouldy nol sppest o Be

courts.

dovernaent [
%d reasmn whiy Ché Libyan Cuvernssnt ahould not ba
= R ]

sur courts becsuse of the state of lts diplosatlc

rmla with the W.%, 18 that tha Ewecutlve Branch has imdl-

ta praferance that the Libyan Geyvernmsnt should ba glven

ceps By granting MOC 8 lloenes to Lhltiats ‘theda pru:--—dlﬂn.T

ISeg .0, 184, Exmibit IE.| In the words of ane comsanCETOr,

&, Sup 040 also apgues that Pflgep, 434 U.§. &t 115-70, presents

a more preciss artleulatlon of the recognition-access analyals
applisd In Zabbating, 374 U.E. 398, [Gem D.E. 16 =t 3-5.|
Pilger, ecconding B Sum oOl1, entab] lshas & tun-part "best® Eor
determining whechar & forelgn governsant ls entitlsd To access bz
sur courts: flest, s Ehe Fareigm goverpeant “recognlzed® ard,
ascondly, in L€ “at peace” with tha inited Statea? Han .

&-7. Sun 0il malntalna

&34 .8, mc IN9-20; E48 _A1ED ZUDLE PP+
that wven Uf Libys wers thought t& ba "receghlzed,® recent
wialent eschanies bDetwesn ourp Tuo counteiss mean Chalt Y& ATH

nonethe lass not “st peacs.® [O.0. 18 &t 3.l

The Coust rejects this arguaent becsuss the PLLIST Languaqgn
ian mermly dicts, anpd the cplRlon dess pol ptherviss descnstrate
an Intent Eo ablter Habbatipnp's reasamling. Hargover, @am &
pracrical sattes, It Ls unbikely that this Court could deturmbne
whethar the catraht leve] af tehslen in g5, =Libyan relatlens was
subflelant te warcant a Eipdimg that oor counkrles ara Aot “at
af & forss]l declaraclon of war from

140d34 NOILYHLIdHY
TVNOILVNYHILNI

peace,” glven the lack

Congress. Such a determinstlen vould be nenjusticiable undar the

policical guestion dcotrina. Gge E. Chaserinsky, [Fedegal
Juckedicglon § 2.4&, at §38-17 [1wER).

7. only tha Ewecutlvae Sranch has the pover &5 recogniss &

farnlgn government amd, hence, daterslne which mnatlans afs

gntitled to suss in 0.5, codresn. Jag Filger fne. ¥, Govarhas

br b W Ml e el United States

Page 33
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jrjt is wafa to generalies that |[in this
ar#a) the courts have aitespisd 56 suppart
the palley of The ssscdtive bransh whenever

such poliey is discernible . . . and |thas]
one may well conclude that the tras slgnifl-

canca of secogniticn of munrscogniticn to
tha fedagal courts Js that Lhs sct saryes as

s guldepost to the political wishes of tha
andcub ive branch.

knpotatlon, Accasd. to Federsl Courts by feceldn State. ol
Hatlenal Thereof. Which United States Dogs Bt Eecogniise ol Hith
Which Unlted States Ham No Olplesatic Pelatlona. &5 A L-A. Fad.
BEL, sxe aleg Unrecoanised
[ﬂrllﬂﬂ_jiﬂlxllSH.ﬂEﬂLL.Liilll.#ittL_HliLﬂhﬁl.f!lIEiﬂlllill.Eﬂ;
of Irsn ¥, The H/T Stelt Shesf. 17 Fordhas Int*l L.J. 7%0, B17=iR

WA [198) & Supp. L3EF) Comaent,

[1%ES]) .
{ndead, tha Instant cess im meb unliks an sar] e
dlaputa litigated in this Court & few yadis ag=. Tha latt
Ramalry, Ine., %44 F,

cass, Tranapories Asreos dé Angols W

ET T e T 1982, prosantad the yusstion of whalbhar
aenpd coiperatiosn of tha Feopla's Fepublle af Angols N Ly

United States hed na diplesatlc LTS

with whilgh the

antltiad T saccess Lo U 8§, courte. Thils Court B At bhEcauss

srhe purposs of denyimg the privilege of mylb wEreEantes HoL

recogniéed by the seecutlve bBeanch s sagely glws Ffull affect

*
to that bramch's sepsltlve palitlosl tu,® & determination

by tha executlve branch that the oqBlred govermsant, or LEs

inatpusencal lty, should be slle sug would naturally Ffrea &

coirk from any cestrlotd el o8 thae ssarcisa of lta

jurisdlecion. [d. st B&d-Ed.

Eegardleas of few repugRant urrant Likyan GovErm=

sant may be fa this Court and the |® publio, Fresident Hash
nas not derecogrized 1T [ o togasl, a Administration has sesn
*

thin Eulit The Cousdt had o

rit to lmEus MO0 & §luenss to

d-l'tru- farelgn pollcy wimdes of Eha

B AW A Bar To This &Sult

af 1%aR, President Reagan declared that Lhs

choles heate but te

Exgcitlves Branch.

1. TEeaslpy E

-t lmiis of the Libysn Government possd & sufficlent

pallocies

threat 5. national security and foreign policy so 28 o
eaf s & *natlonal essogency-® Thus, pursuant to his
slagated authorlty weder the Internatlonsl Essrgsney Economic
ougrs Act [(IEEPA}, %6 D.S.€. Ei 17001708 (West Supp. leas) "0

§., Whan ths Fresldent has decisred a navicne]l smargency pursueant
Lo %0 U.S.€, § 170F af the 1EEFK, he ke suthorlesd, “urdor such
reguiaciones am e ®meky @prescribe, by SEARE af inebeuctlons,
llceanman, Gy olhaevise, ™ to:

(Al imnvestigete, regulats, or prohiple--
(i} amy transsctions ln foreign sxchange,
{11} tramsders af credit or paymenbs
pecwesn, by. throegh, or e any banklng
inst LEution, o Lhe exbant Ehat such
cransfers ar paysants Involv¥e sny
incerest of any ferelgn couniry oF &
national Eharsosf,

(B investigate, regulata, direct and cespel,
Aallify, woid, prevent or prohlbit, any
acquisition, hkalding., Withholdling, use,
transfer, withdgaval, Erapspertatlan,
importatlon or exportatlon of, or daall in,
ar exercising any right, pover, or privilesge
with respect to, or Lransacclons dnvel=ipg,
&y praparty im which amy foralgn counticy oF

a natiornsl thereof has enp [Ateresta
feenEinued. ., |

it
United
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tha Prmsidant lasied tws spscutive ordars imposaing scenomic

aanctiong on Libya, &ns sutherieing and dlescting tha Searsbsry

wf the TesaauPy o promilgacs implemmat ing regqulsticns auw

Exec. arder Ho, 135941, %] Fed, Esg. #7% [Jan F, L¥E&); Eapo

grder Ho. 13sed, S5 Fed. Reg. 1338 [dam. B, 198ai.¥ The regula-

tions subldequent]y lesded By tha secfablary, which ars those 8T

iggus Ifn the Lnostamt case, e called Ehe Likyan Banet Lens

Kegulations ["the Mequistiens®}. &1 Fad. Heg. 1i34=59 |Jam, 10O,

{BE&) s 31 C.F.E. pEt. 860 [1%E&]. The Beguiastions peavwide, In

pertinent pagt, as follows:

Urless licemagd ar auiborlsed Ut Buant
ta this parg, sny atblsachmsnt,
decrada, Llan,

judlcial ;
raspect Lo any prepsrty ln €hich on or alnea
4110 p.w ®.6.1., Januacy ®, 19E&, KEOEC
[lLILiqu_tn _lnterast of GChe GoYer

LlGya-

W [ - . .continaedj
by ARy PR EEn, ar wikh '3 Ea Tk
proparty, #SuBject to tha jugls tleh of tha
United Staten .

50 U.§.C. fivedfabill.

4, on Jenuary 4, W90, In « with ths resgulressnts of
pne Matlomal Essrgencias W.5.c, § Lleldjd) (West S=pp-
19857 mes alsa 1EEFA, €. 4 1703[d) E 17068 [Wast Supp.
1%8%], Presidept Bush the stats of ssargency previously
declarad with respact bo LIBgpa:. 55 Fed. Beq. 0¥ BRI

1o ndar ths Regulatiane, the term "Gavernaspil af Libkya®
specifieslly inciudes & corporstion that, like WOC, 1s Ssubstin=
Eislly owned ar centrolled® by Etha Libyan Govsrnsant. fem 11

C.F. B, pr. %30, § S50.304(2].

judasant . <23 l:
sxmicullos, garnishmant Or sther
process 16 null apdveld -ltl-O

O
O

8) Fed. Bmeqg. F4s] (Jan. 1 #: 11 c.F-R. pk. 586, § 350.310B-

jaj (1987] [esphswis -. ilcenses sre lLasusd by CLha Treasury
lgn Assats Contral {=DFAC=] .

Departmant o urrh:&

CH g for Inltiatlng Sult
1 argues that Woc's petlelan ahould be dississed
bEcaEe ] jmi this sctlehn WIthouot = ilicenes, Evan thaagh
aFA now granted Wt & llcenss to cover Ehis pracesdlong, §un

ales Ehat the Regulstions' alleged requiressnt for &

CQH- pefore suit can be Flled L= jurisdlcticnal in naturs, and

ence cafmot b clrousventsd by lssuancs of & licanes that doss

pot apeclfically provide for retroactlvae affaot.

Woe argues precissly the opposics, I contands that

require It ©o obtaln =& licanaa ta

il

the HEsgulations dld nRat

inltinta this procesding. 1t howaver, procurs such a

{lcenss withaut concedlng that It wes refquired to do so, Thus,

joc saintaims that tha lssus of whether & §icansa ia necassary

far Lhltiation of sult Is noo ssal.

Sun OL1"® srgusents sre without svall. Although BE Ls

prus Chat & ]lcenss Seant te have retrosct ive affect mdst STate

as much, gpgy 33 C.F.R, § S5.500(a), tha Fact is that the

Licenss puabsy OO0%53

o HOC dosas Jjust that,

licenss [mmuped

speclflcally authorlzes all of the Lramsactlons &F SCES RECESEATY
far initlsting thls particulér lsvsult inm Chis particulsr Court.
licensa could hardly bLe mors

[Geg Exhibic 3E, D.I. 1%A.) &

apeclflo,

= »

)
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fuf Gl1'm elals that s licenss to Inltlate sulk s &

jurisdlecional requlreasit thet camiol ba cured reatroactively is

simlinsly without sarit, amd has been rajectad Ly MizaTous

courts, S, BuGHe. Desn Wltter Haynolds, Teg. ¥. Fernandss, Tel

Fo3d 5%, 380 jLien Cir. 1%Adjr gf. Hablonal Alrsatlve . Gow"L &
Gtatm of Iram, 49% F.Supp. 401, 404-25 jp.o.g (L] 1=1 1 The
ragulatlons de nst deprive thls Court of juelsd lution hather,

v the sslent they spply, they séraly sifeck = chanja Im Eha

governing substantlve law. Here, the CouUTE nead not declde what.

if any, wffact tha lack af & Licenss far initiating a lavsult

wauld havs bEckise the Court flnds, as WOC urges, that thla issue

1a pow mowk,

[T Licenss fer Enkiy <f Julgmsnt

Sun Gl1 argues that even IF HOC's llsenas s wvalld
favar Q
alnce fu

earfat be antersd, NOC lacks standing becauss |ts clgl

fniblaking sult, judgeent cannot be cibered I

without s furthep Llcenas fun Ol conterds thatl,

redrasasd by this Courtc.

To suppart lba posltlon that The Regg lypa forbld Ehe

gniry of judgment In Lhils cese; H=n all ‘& an the language

contained Im the Aegulatlons, sspecis lhesmcklon 280.210(&),

an wall as the language Ln the spec lcenss nbhtalned by ROC

i, 1mEn, by OFRC, grafils

thae §lcenss |ssusd ta EDC on

permisnlon Ffor "[afll trans s neceamasy for the inlelaclom

and conduyet® of thess and re ad lugal proceedings bagum Ln che

Exstern Diatplot of Pennsylivania. [Lie. Wa, L-0053%, rxhlbsiv 2E,

L

Bp.f. 158.) Howevar, the ]lcense siso snly atates that It Is

jigt £ *be constiusd ss sulhoslz tranafer of any biecked

m:n:u:.- {1d- [esphanis

¢ af OFAC that accompanled the

Funds, &F af auecutla

added] .} & letker froa TD

| icnmnae, &ril s addses 0 copnasl For WS, alen atates that

gsecutlan therscn =may be made with

ithoaut a further sieclflc llcenss®™ from

Richard HNewcoab,

*np enbry  of 1GiEE

oFLD, octabdr &, L19A% from B

vs Preston Brewn, Esq., Attormey far MHOC,

mirectar

Exhiblt 3 [ 1% |eephasls added]. |

apguas that the Aequlstions do nat feqpiice e

HOC
to allew & judgeent te be entersd In lte Ffaves In thim

:. . It contends Ehat Ehe Nagulations bBag only the unllicensed

srubtion af any judgmeant ertered by thls Court. Accarding Eo

that mere entry of judgment la

Mo, Sun 0il's Inteipretatlon,

barped, would rendes the RAegulatlons wnoonatlEutlonsl. Ho

acknowledges that oOFpc's posltien im, llke Sun ailfs, that any

judgmant entered by thls Court will be Aull snd veld, unlwss HOC

{Ges D.I. 185 st

obEslans & licenas for this particular porposs.

Fi=3% A.%.] But HOC malntalns that OFAC's knterpretatlon of the

effect of the Pegulations is Ilncorrect. (Qd.§

In wmuppaft of its geading of the Eegulations, #HOC

interpretirg analogous foraign  ssssk caRiral

proffera camaw

regulat lans. L] &f Tmese camms Wipport the proposltien EBhat
foraign Blocking regulations bar enly thass Judiclial procesdings

that effect a transfer of forelgn preperty or property Interests.

15

United
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d88. 8.0, Dean Witcer Feynolde. Ing.. 41 F.2d at Jai-&3. Hat

tos merprisingly. CAaRES wers the

Lharefara, In mone of thesa

appl icable bBlocklpg regulationa fouwnd Ea bar the mere entrcy of

Jll.dl,ulhl-“

HSun 01l doss hol cltea & slngla cass to suppart Iie

interpreatation of the Aegilatlana Hore Isportantly, 1t doss Aot

distingulesh, or sven discuss, the lopg Lina of suthortiey relled

i By WO, The Court's oen resssrch anoovearsd musaroos casEs, e

gddltlon ta Ehasm clted By WOC, Ethat Interpreted anslogous
Blocklng dmgulations as Barping soly Jedlcial scts Ehat would
affect & tranefer of fordlgn propesly &F propefty lnteresbs.
Jud. ®oi.. ltek Corp. « Flret datlional Aank of Bostom, 704 F

i, -16 [ist ©le. 1%83). fn only one cass did & cour
biocklng regulationa as probibleisg an wunlicessed

judirment. Sgg Chase Hanhattam Bank w. Unlted China Wy ate,
Led., iaD F.Supp. H48, Ai% (F.D.M. Y. 1960} |[ocoggtMeind Forelgm
Appsts Control Aegulacions as peohibiting th of & defaulk

judgment agalnet Chiness defandant|. That 3 reanoning has

basin ssveraly crlticlaed, geg Goodman, > _dtaten GaveinEeil

Ierelan PFroperiy Contiels,

G .de TET,
jcharscterining the decislon ..E meaus®] | Vishipeo Llnae w.

TRE=WE [ W]

52

Chans Manhattan Bank. ko, 7T 12%1 (RLC), #@llp ep. &t 1S

1i. Althowgh apparentcly # 1s tha Flear tisos the Libyan
Fequlations have besn IRCarpreted, Lhe cisesd felled en by HWOC afe

parsuasive Decsuss Che Language of The pestlnent provielons le se
Comspars 31

slimllar Lo Lhat InBsrpretsd by thess othar courts.
C-F.R: § SSO.316(=) fLibyan Hegulatliensl wlilh 31 C.F.R, §
315,203 (c] (lramlan Hegulatlons)

1d

1.0 In na langer conslatent with

* dsan hat apply to the facta of

Wav. N, 1%7H] |*

[S. 0. 7.
the weight of suthorlty

thls camw,

Tha

-r&r\m af Cases suppurtisg HOS'S wiew |a
1

ispreaslve. ta eonstitutional Arguesnts are  egqually

cantends that alhce ohly Comgiess £ah lAtsrlers

coampalling. 1
‘m jurisdietlon, any readlig of tha Regulaticns

with thil 1
that prawant

© tha entey of judgesnt would ba unconstlou-
[ 4 %:-; Mitlehal Alregrivg, 49% F.Supp. &t 403 n.9. LIEIs
@-: arguad Lhat Congress has Bot and canpot delegate Qte
Oh.‘luli'\rl' constltutional suthority to evpand or abildgs Tha
jarlndicetlan af tha Cfederal SeufLE. WhaLhetr Cangrmsd CAN 8vVEr
delegats Ios paver oaver the jurlsdictlos of the Cedersl courts
need not be sddressed. In this case the Court flnde. am NGO

wrges,; that Congress ham not attespted to do se.

1. Pregldsntis guthorlity Under ths IFEPA

In Dames & Moore v, Regan, #5) U.5. &54 [1981); Ehs

Bupress Court ewxaslned ths scops of Che povar CoRQress granted
statiuts pursuant to whilch

Dapes & Hoore

inwolved & challemnje o the valldlcy of the Prasldent’s Eusped-

iha Prasldant wndar Ehse [EEPA, Ehs

foralgn blocking regulatliors afe promilgated.

perding In

sion of claslss sgainst the Iranmlan dovernment still

Wi, woourts, amd Hls pulliflcsation of asttachsente obtasimned

agalnat Tranlam sssets In the Unlted States. After reviewlng the

atatutary and regulatory frasseork wynder wvhich Ehs "“UT‘]Tt‘ed

Page 37
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acted, the Court held that tha TEEFA speciflcally suthorised Ehe

Peealdent Lo RULILEY tha slbtachsaisils and crdaf Ehe tranmfar of

plogked [ranlan Assabs. Id- at &7d. Tha Ceuet further notsd

that the President alee had thes ="suthorlty e prevent af Cahdl-

tlon attachesnts...® in the Flrst place. Jd. at &74 n.&. But

tha statute could pnot slso ba resd to suthorliss the suspenslon of

Iih U5, Caucta. 1d, at &7% Tha latter Relding

clalsa pendlng
s peitimant to the pressnt case bBelsusa barelng tha shbcy af ai

unl lcansnd judgument |s similier to suspending clslss Tha Court

raasondd tha fallowlndgs

Ha canclude that although the TEEPA
authoriged the nelliflostlom ofF tha attach-
mants, it cannot b read to suchorlea thé
wunpeneion of Ehe claims. The clalss of
Amerlocan citirens asagalnst lranm ara fot In
themselves transactlems Lavalving Ieradlan
proparty er efforts to exscclas any rlghta
Wlth respsct to such property. Am Ll
h;;qnlu lavwsult, although It might sventual=-
1y ba raduced to judgment snd Lhat judgsant
slght be exscutesd wpon, s an &ffort tao
sptanlish llakllity and fla demages and doss
Rk focus oh oany particulsr property with

Ths Eermse of ths IEE
therefords do metl adthorize the Presiden
suspend clalss in Aasrican ocourts. Thls
tha wilew of &l the courts sl &
cansldared Eha questian

Ehd furlsdietian.

If: Icltatlons ocalcred). The Presidank’ mlon of claims

wan Aventudl ly wpheld of olbet qruur'.ﬂl.t sk k8@

e ld
*

LL putmuant Eo Bla pousre
iha "HosCage Act.® ERie.

llil‘l]. The Cowrc Iiflcl’.ld
porized suspenalon of olalss Ln
.6, courte. [Oamsd k HooE -5, &t GIN. But the Court went
on to conclude Based on Sinfegsnces [that ocould) be draen fros

the character of Ehe leglslatlon Congress Kajd] shactad in thes
joont bnsed, , .|
i

13 Tha Presldent kad purpartsd
wniler the JEEPA and 37 W.5.¢,
Qrdar Mo. 12194, 46 Fad, Heg,
the notion thet sithar statu

In  Interpreting tThe ex a which &ha Tranlan

Beguiations wers acthorlred hr a under Ehe [EEPA, LR&

Court Esphsslred that "the © n-ll purposa In suthar)elng

blecking ardara i "ba r|||.l nl“ Forsalgn asmals Lh Tha hands

Q a1

wCAEE thass "frogeEm AAEStA ESrVE A8 &

af the Presldent...."? [quotling Proppsr v, Clark, 1217

F.®m. 473, 481 I1'}I&
"pargalning cshlp' waed By Ehe Presldent when desl lig wleh &

hostlle ©cou the Court Fouwnd I would not ssaka sanss "to
allew lpdlw laimants Lhiouwghoul Che Ccountiy to sinlmlze or

throsgh attachasents,

whally thia "bargalnlng chlp®

gar 1 ata, o ®lalleaf sfcushispces oh proparty.® 1d- Bt

] peeacilng dld pel apply o bhe suspanslon of Clalss
Lecpuse Cha PFrealdent's control over forelge pEoparty would mot
or dlainlakbed by Lln pEraonam levwsults
Ehar mersly sesh to sstabillsh Llabilley. Hgu Ld. at &75,

The logic of Daees § Moorg dictstss che conclesion that

Chi TEEFA camnct be read as autharlging tha Presldsnt to direct

a similarly threatensd

the prosulgacion of regulatlons tThRaE bar the Sace anley af

judgment ln & Case such am Chis. NOC la ssserti;g an |6 porScian

Ckala thal consiste of mathing seces Lhan an effaft bo ustabl lak

Ld0d34 NOILVHL1IgHY
TVNOILVNHILNI

liandiley and fla dlﬂlqil..l Ma properity In tha Unlted Btstss

17.  [...0ontimsadj

Buch &3 tha IEEFA amd Che Hostage Act, amd from Eha hlstory

ACEA,
of aopulescenca IR @ sdedulive Ccldless satilesant...LHRAE tCha
Pramjdant wam suthorizged to sespend perdlog clales. ... " [gd. st s86.

13, Alenoegh MGE |&a pecltienlig e conflre an arbliral asapd,
Ite clale marsly peeks confirsatiom by this Courc of Sun 2il's
Plaal blEy: albelt an astablished by the Arbitrsl Tribunal, The

|eank | nuwad., . )
%
United|States
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would be affected by tha sere entry &f judguent. Therefors, Tha

1EEEL dems hot provida statutory sutharity for Teecutlve pagula=

tlons that would pravent tha entiy of juagsent by this Court 14

¥, PFoesldent’s Power Lo Setiles Clalms

gun Oli mabigs &0 altarnativa argusent thet doss ROk

Sun 0Oll contends tThat

thm [TEEPA. Exment bal b,

depend iﬂli1r o
the cosbinstion of Factars!® that led tha Suprese court In DaEod
i Eoore to uphold the Presidant's suspensich of clales, Brouwght

by Amsrican citizens sgainst fran, sheuld ba sl Pllant Lo uphol

WAL AL Terss aw “Cha mofa Lisited sctiesn st lesus hecs,™ o

the “regulation of the snbiy aof judpeent rulating to Eha

s homtilae Foreign reglsa. ., .® . T. 2% ar 11.} = @Ill-

charactarlies both the Coort's spimien in Daaea & o &mil the
GEALES .

feplications of the reading af the Wegulatians |

18. B santimeaed)
aftect of entscing judgeent ln Lhis casg o n Lhs same =; IE
AEE had soed TuR 011 ler bresch of Co ,  Inetasd of maving

tor conflrmstlah of an sarbiteal averd firdglng Swn OLl | labwla for
fhat bBfsach
jd. HSun Gl wmakes rafsrencs to al other stalules, pursdant

= Fresident claisad Eo B
n of the Libyam Regulaclens.
fas met aEgued that any statole
he Fresident with sutharity to
(£ Tha Court would jJjust nobe,
sther statutes [uimlshes any such
Sk, 4,4.., Mational Esargencies AcC,
Internatlonal Securlty aml Oevelopmsnl
27 U.s.€. §k IlaSsa-0 tE INABaac=w}
£ U.3.€. f 18514 3 ©U.8.@. § DO

ta whlch--alenrg with the 1
seCing when ha srdered pro
jo,1. 2% ar i1 m.1i.) Sun
other than the 1EEPA pr : |
regulats Lhs Entry of ju
nawever, that nome of ©

sutharization in This Case.
g 9. 8.6, 44 LEOD my Amd.!
Cocparation Ack of 1985,
Fedecral Avisklon A=t af 1558,

1% SE8 mLELs nateE ¥7.

O

parrovness  of  Gur
We do nor decide thak Ehe Presl-
ta @ettls

plenary pover
an against forsign governEental
an Paga, the ssitlemsnt

digputs balvesn our

chat &

(! oo Bk whigl,
slms han Been detersined Lo e &
aNpfsary Incldent to the resclutlon af &

jar  Feceign  pollcy
uhtey and apocher, and wheres, a& RHers, we
can coRclude that Congress acqulbesced in the
Presldent's asttios, o are nok prapared Lo
pay Lthat the Presldent lscks Lhe powsr Lo

O selfla such clalas.
Clsuu-l_l:ln:u'l.

CongoEasts  auparent asqulercence,

E£EE. The Court concluded, fn liaht of

51 W5

tha Freaident HRad tha

gamcutlve adcesRent

4 wlth a foreigs governsanl to resclve & faralgn poallsy

That

Le an

glaims pursuAnt

ta EstElae

powar
nagoClats

crisis it was critical that ERe contested Ewecutive actlon was

takEn paredint To &N #Esdullve agresBant designad to sstila tha

clales af U.85. citireans agalnst & forslgn powet becaums the Court

dekarmimed “that Congresa has lspliclely approved the practics af
clalm ssrclemsnt by cdecutive agressani = 1d. at &Bd Al Ehough
“[plant practice daes naLl, by jEmmlf, Creats power....” ld. a%
8%, the Court concluded That im Daees & Hopreg thers was =ore:
pamely, "'& sysiemaile, unbeakien. exeeutive pregtlog. Lang
pursusd ta the bnowledge of tha Congress and pevel. bBsfors
ipugatloned. . . [that could] be created, as & glosd on "Exwcul |ve

L oof Art. 1T.°% Qd. [(queting

powmr® veated In the PFresidsnt by §

v. Sswyer, 343 U5, 879 HRELy o
[emphasin sddedj . Page 390

11

Youngatown Ghest & Tube Co

cancu i kg )]

{1e83) [Jacksam, J.,

— )
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Ml SMOLLYDNENS AT TWIN D66

The pames & Hests ratlonale fop upholdlng the Fresl=
denc's suspenalon of clales I inepplicible to what Sun Ol calla

the Libyan #Hegulstlone® ressonabis sonbssl over the entry of

judgeant on a clals braeght &f Libys. Prialdant Bush has not

entarsd into any arscutive agresmsft to pattla the clalems af U.5.

clicizans sgelnat Libys. This, Thai thae Framidant might have ths

to mettls or suspand a clales bDetwesn

pewar, net seploved hels.

Sun o] amrd iGC, kEheouwgh negobiatlon of an agmcial lve sgressent

Lrrelavant. Horenwas, Ccontrary to Sum

with Litya, Is wsisply

gll's conteitions, raqulating tha eatry of Judgments im ot a

gora modast power than suspendloyg cleims jussusnt Ea an sEeCuk Ive

agresmant But even f [E wars & msrs addEst pover, 3un @ll haw

not palnted to any gvldanca that Congress Bed schqulssced In the
af 1C. suwm Ol has nobt desanibirats

Frealdant®s uss Simllarly.

thal tha Espcublva has Exersissd
pagulatae The

and uhguest ioned mapnae. 18 Een Dimdd_k

utibraken,
st tEd. Accordingly, the Coart concludes that lneth\a o¥ss Lhe
Fresldent doss not have ths poawar to problblt re aptey of

judigment by this Court LR

l such am tha Llbyan
mwa ln the past, hs
1%=17, wirtually svery
w rTead & [ot Bsrcing

1&, Sun 0|1 asgues that blecking regul
Fegulationd have bDean aphald Piser
staved previausly, howvever, S8
time the requlstions wers upheld
Lhe seis enbry of judgment.

& Premidents ablility to oeeC
necess itats kaspling undesirable
. Pourtew. The Presldent can sleays
& recognirs such a govarnmanl; oT
joont Brued. )

19, This result doss not ha
forslgn pollcy objesctives
farelgn govearnesnts out of
refuss in the [lest Instamce

¥

its allegedly modast ;|:--||.|-.Q~
sntry of judgssnts in the requisice qu@._
AT A

penlnd Law
Interprating Ehm

1. Presldent's Power.

Final mrgueag hat

e judgmant would fat rendar
hom readipg wauld not lepropecly

Bun ailta
Eagulacions as barrimg the enk

them uncanscitutlanal becaw

diveskt Ehlsa Courk of jur n. Rathar, Sun 01} ssptends Ehat

tha har at would almply be, such as the

against mnty \
suspenmion of cla &

papen & Hoors, & legltisats Execut lva

LK

w subatantiva Tulas of law,

pckian Chat or L]
5 @u“-- the criticsl
givwan Hogre, tha Fresident srguably has the powvel L]

B oexeculive sagresment with Libys which settles clal=a

lamus. it ls tirus that,

ENTED

ax betwasn U.5. and Llibyan clitlgumnin, It |w mlss trus Ehat

wid an sgresmsit would changa The law goverming clales Debteoesn

Aome icans snd Libyans, apd thils Court woald e bound te spply Lhe

subitantive ruls of law ceeated by Ehe asscutive agresssnt, Tha

president musC, howsver, have in the flest places the pover tS da

the ack that produces thae alleged change In tha gaverning law.

Cf DapRd_ik Hoors. 4%31 U.5. =k pE% (moting sxzamples of how Che

president changes the governbng law By dolng sctd that he |s
ampaserad to daj.

17 { oo santlnued]
he can derscegnlie & Tecpgnized governmant that latwg displennsn

hin sdsinistraciom, See supca pp- 3-11. Furthermors, as noted

praviously, ass &S4pes ppe- 901, in this case at least, Ehs
teseur ive Branch has indicated chet Lt prefacs that the mulk procasd.

18, The court scknowledges what HOC has repeatsdly pointed ouli
Gam Oll's warlous srgessnta, regarding Dhe ralatlonalilp babtuean

the Begulatlens and the jurisdiction of thia Cowrt, afe arguably
irreconcllable. [Cgmpape ©O.1. 16 st & with O.1. 23 at 17-1%.)

23

United
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In this casa, the Court has slresdy concluded that the

Fraslidant®s statubory sethorlty s llslted to regqulating thosd

that would w=ffect & transfar of forseign

Judleial

proceasusm

Hursover, any power he say have

pruperty or prapsacty Integemin,

The Court Eherefores

wnder Dpmes b Hacrs s nat appllcable herw,

fe]scle thia afguesnt.

11t, tenlal of Sun OLL's Meklon to Dismlss
Hawvlng rejected 2ll of the arguments affered by Sun G1l

in support of ite interpretation of the Regulations, the Court

tramalfer Libyasm proparty orf propartiy Irtacssts

skt thet
tha Libyan MAequistions 4o not bar Chis Ceurt r:m@rlnq

judgmant In this cass, and Sun OLl°s stasding ants suab

tlomed, Ehis

Ekll. Furthermare, for the ressons previously
Coutrt Ras slready determined thet HOC showl i barred Erom
K. Courts becauss of Lthe stats of %:ﬂm relaticns
Therefara, having found a11 &f Its spgu Em uw|Ehout sarlt, Ehae
Courk will deny Sun Oll's motlon to 1% HOC's patitlon.
THE HOTION Tu ARBITRAL AHAED
The Conventlon gn Receghlt lan and Epfarcasant of

Fecalgn Athltpal Awards ta "to fnoourags the recosgpnitlon

and snforcessnt of cosasrclial arbiiratlon sgressants ln lntsena-
Elamal eentractas amd tao unify the standarda by Wwhléh agressesnts

to arklitrate sre ohesried and arbltral svards are siforced In the

74

read the language hers In dispucs &8 vircually every cour C}iuch-la:tlr Corp. .
baform L The Libyan Regulatlions prohibBlit omly thoss *.I':E

"
O

signatory countsles.® Scherk Cllhtrtn—t‘ul'«lrr Co., 487 D.A.

*
SG8, F20 (R4} [(sltei lon ed| [esphasis added]. This Ceairt

sist facognize tha un ndered by the [CC Arbitral Tribumal in

Hoc's favor wnle iy 011 can succemsfully assesrt one of the

meven dafenaes paPatad i Articla ¥ of the Convention, Ef.

Parsonm & mofd Overseas Co,., Imnc. ¥, Socliats Ganerals de

Fapler [HAFTAj, 500 F.2d %&%, 971 (24 clir. 1974).

it Industr

inveked thrae of the seven dafsnsss sgelnet recognl-

h 17 wt 23=2d.) It bears tha burden of proving thak
Qr these defenses o applicables,

§3% F.I3d 334, 724 (%tR ClF-

Ieparial Ethiocplanm dow'L W.
1eTE)r Al Haddad

8¥% F. Supp. ros, 109 (D

Entearpriman, H/E Agapl,
aff'd witbout oolnign. #13 F.2d 2%é [3d Cir,

evidenca ahd ArguEshta of Tha

Aram; InE. w.

19MTY

Del, 1¥E&],

fear conmslderimg the

parties, this Courf, for Lha reascns outllined below, rejects Sun

Oill's defenzss and conoludes that the arbltrsl] swvard s sntlEled

te recegnitlan and enforcesent under Ehe Conventlon,

L. Ren of "False and Hislesding®™ Teatiscny

B Oil's flret ground for ssserting that tha arblEcsl

award should pot ba recognizsd revolves arcund the Arbltrsl

Tribumal's rellance on the testisomy of & Mr. €, James Blom, a

wWlknean [fop #OC, Fapuntlally, Sup Ol elalss that Hr, Hlos's
Euat lmany wan falee &snd slalesadlng, thit thlds CESLleahy was
eritlcal te the Arbltral Trlbunal's declelom, and, thersfore,

Ehat recognitlesn of the savard would violate Sun Gll's dus p-r'tj'rﬂfed Slt

Page 41
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righta, 19 Hr. Blos's testiseny was slslsading, socording to Sun

ail, hbecauss Ehe AKrbBlEral Tribinal as glven the Iscorrect

jgpression that Hr. Wies, a former vies prealdent of occldental

Petroless Corparatlen (=occidental®), wam lm charge af ooclden-

tal‘m Lioyanm operat lons during tha timm patlod af fmmiie. Sun all
alsa charges that Hr, Eloa's tsatisany, “on the eantral |sses of
Eha case® [D.1. 1& &t 15, was falewm specifically, Sun oOll

ahisl langas Hr. Blos's sssertlon befors the Tr lwinal that Oeolden-

In Libys primapily «ith

its 710 Amaricen esployess

tal raplaced
Ccansdians from lts Canmdian subsldiarcy. aecording to Swn GL1,
thin sssertion was critlcal because ope of HOC's saln eontant lons
durbng the srbitration swas Rum ©8l's slleged snillty te perfors
ander the EPFS& by drawing on lts Camsdiam subsidiary for perscn

nel, s cesidental hed allegedly done.

Intent lonally wiving false testissay 1n

preceeding would conatitute Fraisd. Ef- Dogharrs «
syaFEs, Ino., &T8 F,24 1093, 1397 [§th Cir.},; QeIf ad. 45%
.5, %30 [19E7| fiat *im order to probtsct iR mallty of

arbitration decisicons, coufts mist b slow o an arbliral

award on tha ground of fraud.” jeleatla Eed}. Accord-

fog wrging non-racoghl-
pnreit lan®s sxasratad
of Arcicla W. Eect lan
o ltlon =f & avsrd upan
he award im Invaked wam nat
asnl of tha arbitrator or ol
othervise unabiles Lo pressnt
an awafd @may be
nitian ®dmild bs
n whieh recagni-=

1%, Suhn 011 claims thim Flrst arguepgt
tlen of the award Is baisd of Tvo
defenses, napaly sections Lib] a
iihi provides & defenss againa
prof that "[tihs party sgalasiew
glwen proper hatlics of tha =
tha arbitratien procesdings
Kld CcaaE...."™
refused recognitlen 1E 1ts
contrary ko the publle pollcy
tlen Is sought

foslded C[hHAat
aréasant of Feo
af the ooshilry

18

< ”-nlnu-
an arhit l%

ingly, =(tjhe frawd mist ava @ scoverabie upon the
simiclas af due dil)igence pri e arbitcaklon.® 1d-
jeltacion ombtted]. hw &l wl must slso relatea to =

Bgg Mewsrk 'trp-r-' Oplon Wao. 18 ¥, Hevark

Mornlmg Ledgsr Co., 187
JEral averd IF it relates to “an 1ssus

fjust i fy wacation nr&;\
remata from the qusgtl

e be decided®), gart. dwnled, 193 U.35.

aTe F.id mk 17397,

paterial lemuas.

o4, soo (3 cir.} (perjury doas mok

and [L9EE)r - ELEA;

" o Blom's Credentinle

uh ©11°a first challenge, regarding Lha allegad

sentaticn of e, Blos's orsdantials, bordecs on the

It s trus Lhat the Tribunal sppesrs to have slsknds-

ateod the sstest of He, Bloms seves] dutiss.T% put thers is no

Faascn ©o eonclods Chat WOD wes &t fawit for this slsapprehen=

slon,

He. Blom's Esatieony wam cospletely sccurata. Dur i mg
the 1984 heacinga, he acsted, on dlfect evamlinatlon by counaml
for MoC, that he lilwed and worked in Libys from 1967 tm 19eW,

fogs O.1. 13K, Eshible

at &¥.}) iim

when he was cransfecred o Bakerafleld.

g8, Trsnscelpt &f Tirst Award Hearlng alno mbated

Ehwat aftmr his Eransfar he was sveftuslly prossted to vice

president &f Esstern memiaphere Ewplocation, sl Ehough he con-

cwneluded Hr. Hlos's positlon as head

30. Tha Arbitsral Tribunsi
gf Eantsfn Heslsphere Explacation seant he Vas in charge ol
oooidental's Libyan operations. (Ggs ©.F. 3, Ewhiwit B, First
Avard st %E. )

7

United
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Hr

cipued to reslde in Bakersfisld

got Etha wrong Ispression shaout Blom's

Socideantal®*s Libyan opsratlons ar

rasponeiBLLLEy (Lhe “"Fastatrn FAeslephare=), |1

faalE.

Counsal Far Sun OFl had wspis

scamlne Hr.

0D.I. 15k, Exniblit &8,

10l.) Counssl sisply choss nok te do sa.

EppeAFARCE &5 & WitRESs wAS nobt & surpriss.

oll with Lk

I5%A; ExhibBlt &)

iS5gg O.1.
Hr.

arad

testlllad.

lilentcl fl&d Blom &8 a&am MNGC wiTheds,

crudmnt ialm Falat jwnahlp te Occldants),

which matiers Re would cestify.?]

d1. Bonar W Begm Witcar Regnsids, [he,
clr 1%88];, on whnloh Sun OL1 freliss,
facinm Flrat, as HOC emphasloses, the

nal glvean sdvance pobklces Lhal bk ax
tearlfy, whlle Sun 001 secelved
half & year In advancs, SacmhEl
Bonar saxpert's credentlals wam &
ately porjured hilmsalf an th

ths meaning af

Blom regacdlng the sstant af hle dukles.

Hareaver,

but &lso

{Hdem 1d. &v &

4 If tha Trl

relak lanshlp

gppartunity o «

81 1

Hr. B

st of witnessans ovwer @l sEonthas bafors Hr

pl el

That IlIst

mrul

24 LATH
wery difr

ants kn Bonac

aboul Hir. Hlom

who del
lapoeta

Swiw QllE

Buara ||

wilLh

him area of

i

e

Ml

Transcript of Flret Award lasring at 27-

HOC had provided Su

flith
arent
WErE

quesE lon wan golng ta

HvEE

mloperocepClon a3 To CTha
Ly e gaSeEl.
Evan mops
ed SUL bhe am acCual

iber-
mtly,
fiikm .

hasevar, Tthe “sspast® |n
That Im, he 1ied sbout gll p cradentinls--uhars Re wenil Lo
pchoal, what degrees ha ha at jobs he hed halkd

M. Hlas, &K ¢ sEhaf hand, was
abpout his credantials.
Wiy o e e Hordover, Chis "arraer®
Eveit Lthough Hr. Blom wasn nAck
tal'as Libyanm opsrablons during Ethe period
rEgqutiated and In sffact,
qual ified Tt give am Edpedt opinion as
EFSA @r warket condlitbions for ouallfiaed

campletely CiEu
wam nal =als

when Lha

parscnnel for

. {eont fmaed

Enfl

fc wam che Tolbunal iteslf Lhat deev Cha

rial.

In Libya or In chargs af oecidan-
EFsk was
Sun 011 has peE argusd LRt he YaE NOC
te Cha seaning of the

oLl

I
an

C'>

¢ nle='a ficilsd appesrances befors

Sun Gll esphas
the Tribenal £ Award had slresdy besn apteced, 40

, aftar 1@
sun 0Ll arguas th

- :r-d-nr.J..I- wam apparent fros

paint; sipce the Tribumal's slssppre-

hanslon of Hr lim mimbwm-

pward, NOC ahould have Informsd ths Tribunal

mentm In 1t

it LIt was goimg to rely on HMr, Dlom's testlmony

pf tha
sgaln cugh parhaps HOC should Beve corrected the Tribunal's

mis tlon, ¥V |t did pot present apy Cales testimony, even at
loa's socond appearance. Thus, there was ha "knowing use af
‘ 1
2l [swoomnt bnued)
seplorat len activitles bh Libya. Unllka The BRRRE “ewpert.” Hr.
Alas did have legitisates eredestlals: ha bed previcously Ilved
and worked In Libya, apd duglng tha relsvant porlod was stlll

working as & vice presldent for Occidental.

b slready sxplaimed, Sgs #WpCa p- 4, ths Flret sat of
1584 and resulted In the [esuance of Lhe
vhich datermined that Sum 0l had not

& 9
nearings were hald Lo

Tribkunal'sa "Flrst Awvard.,®

proparly lnvoked the EFEA's fgroe maligurs pravisions, SubEa-
queantly, mare hearings swers held in Decesbés of 19088 And June of
IuEE. In Februscy of LOET, the Tribumal Issued Lte "Filnal

Aveed,® whileh deale with the lesced of llabllity and demages.

Blom testified initially durlng the pra-First Lward

Hr.
hearingn, & tramscript s avasilsbis of this testimony. 11 ]
.1, 1%k, Eshibie an.} Hr, Blos testifled a sscend tima o Jupe
af |vas, AppasEntly, na transcrlpt af this festlz=ony 5 avallabile.
23, Evan If this wvers vilewsd as an Ieproprlaty on HOC's part,

much miesonduct would ot be sufflclent grownds for reafuslshg Lo
recognize the Tribumal's swvard. Tn light af all &f Lha facte,
the ©Coart finda that WIC"s fallure Ko act afflreatlvely to
correct Ethe Tribunal's misupderatanding regardlng Hr. BSlom®s
cradentlals s hardly the Cypa of siscondict that wvould deprive
Sun 0Ll of & fale haaclng. EL. Apew Fountein Bales, Tnc. w.
Flainteld, @18 F.2d 1089, 10%8 {id Cle. 1967) ("[M]isconduck
apart from corruptlon, fraud, or partislity dn the arbitratoce
Justifies revarsal only LFf jt ao plljhﬂlcil che rights of & par

thet 1t dandes the party & fundasentslly falr hearimg.=]. t] {ed

Page 43
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falss Lestlmony,” se Suwn OL] defines the allegad Frasid, {D.I. 3

at 3.}

b. Allegsd Use wf Canadian Pasrsonnel

sun 0il's second challengs to MWr. Blom's Lestiscny has

Bt is nonsthelsss not sefficlamt B0 warrank noR=

wire [oree;

#r. Hlom's SCA&TEEENT Ehal

recegnltion of tha Trivunal's avard.
pecidental replaced lbs Aserican perschael with Canadlans doss In

fect appear bo havs besn |(nscourate.  [Sge D.1. 138, Exnibite & L

&, Compare Afr. of Wr. Blom, D.0. 1%&, Eshlbit & wilh Tramnscript

of Hr. Blos*s Tastimony, 0.1, 15k, Exhibit &B.) Sut, an with Its

Sun @l Bas not prodeced any avldence to ahad

firnE challsngs,

that Lhis Lmaccaracy was epything sthar than anlACant Lonsl

Wr., Hiom testifisd that about half &f ccoldents]'s 2

spprican saployean in Libys wefs raplaced prisarlly by Cans

from (it Canasdian sebsldlary &nd Aritian cloipans From whi-

tal's [andan offlce. (0,1, 154, Edhibit &8, Tranagrlpt M.

flom"s Teatlmsony &t 75| He. Blom now stales thowa 2310
kmsrlican waployses wers replessmd with “non- ¥ #," halrf of
whom csmss fram within the ocsidental orge L i iGes 0.1
%k, Ewhibit &, AfE. of HMr. HBlom &C % Tharafare, The
siEantls]l polnt af Hr. Blos's Laa ®ls reafflirasd in his
affldavic: Sun Sl céuld have T d lte parsonnal in Libys
with non-Assricans, =s Oooi dia. 4 iId. =t &_j The

concludes Ehal
had uisd SO
foomt b . . . §

L1

Contrary tw Sun Oli's sartlons, the Court
Blom"s [(naccupate statement Chat oOccldental

xu.
M.

afpidavite offered by Sum 0l bo o 7 Hlom's testlsony da

not Gontrovart this critical p.ns.O CE. D.1. 124, Exhibits 3

*
Tha =ast idaration of all, howvever, ls

Ehat Sun 0Ll wam shis I'.l nt &ll of thasa arjusents to the
Armitesl tr:nunu.@ 3. st 31 n.3%: 0.1, ISA, Exhiblr &,
[ 9

Hgg mlzg Waterside Dcwan Wavigs-

Isporta

Afridavit of Mr. H I ELEY |

tlon Ca., Im tncernst jonal Havigatios Ltd., 737 F.3d 138,

153 (34 cir) + Blotronik Heas-und Therapisgerasts Gabi & Co.

W, Hedf (sl Imstrumsnt Co., 1% F. Supp. 133, 3137 (DuH.T.

plogta affidavit, which reccunts Wwhat teanaplred

19 Hr

i« AL L hued)

aricatlan of Mr. Bjoa's testimony Qllustrates the Fact that Lhe

nat mnecessarlly

P
&l"ln saployees of lts Cansdlsn subsidiary was not saterlsl te
% Ariieal Tribunsl'a decisian The Tribunal®s own charac-

erlcleal issus wam whether ALy hfon-ABECicans,
Canadians, were svallable o repléce Sun Ol ‘s kssricen peosannil
in Libys:

Hr. BLOXW has testified that Ocvcldantal Ol
Corporacion was able te gontlnues 1ts Libysn
prodisct lan and explosation oparatlons danplta
tha Passport Order by replacipg, @ichin a few
months, ho less thap 330 Amarcicss natlonsls
by an wgual namber of = mrscnnel
partly from within the gccidental apaus ol
coppanles. partly from oitslds SOUCCES.

jO.f. 3, Eshibic B, Flret Adard at 31 [ssphasls added ] -]
2% Harrm ¥. A.H. Bobline ©€&., Imo., TS50 F.3d 1801 (1lth elr.
1985), wacabted Jn pact, ®es F.3d 1303 (11ER Clr, 1589], =

therefore inappasite. The Harre court sleply caneludad that the
sppellant's Fule #0i{k] =otion fer & naw trial should have been
grantéd whers the record showed Lhat “a material supeit wltpssw
rasclfied falsely on the ultissbs lesue in the case, -..[and] the
dafanss sttorneys Epew of shousld have known of the falslty of the
pearisomy. " BHApcE, 750 F.3d at 1503 (emphasin addedj. MHers, the
Eaurk Flnds that the insocursts tedtisany dld nekt relats to an
ultimstm jwsum jn The case.

1%
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an

durlmg his weacand appessrsnca bafors the fribunal In Juna of 1PE&,

sttants bto tha fact that sall of Sum G11% Current ErgusEnits Wers

O

are rather pabiquous?® snd are not

Ite faw compenia on this isa

supported by any atfida pF other svidsncs.

tw accepts Hr. Blsa's descriptlon ol

gadd to, and Bemca lmpllcitly rejected By, the Tribiamalt Tha Cealft \

%, At thoma [Juna §¥dE) hearings, Ehe sscond hestl pdVeanciudan that Sun 011 was not praventsd
glthowgh na prlor netlce had been provided bo
&8 or counssl for NOC, coansel For Suwn @l from preasantl [T fam Convention, art, ¥., #6849 L.
ralued lmsuss concerning sy credlbility and
the accuracy of the testimony which T had in additl @il has not proven Fraud. hlrmrnarivaly. aven
given af the [gros maifuls hearlngs o yeatd
ear] iar. In particular, ocounssl far Sun agsund the Wileged froud d1d occur, 1t dld met relatas £o &
all, purperting to establlsh  Ehat I headd
slsreprasentad my credentlals &0 tha Tribu- Eat jgeus Im tha arbltracion, and Sun pll eould have
npel, read ta tha Tribunal fros 8 ptatemant of
pudlay Hiller peinting cat that 1 was pot Ln #d it during the prosesdings.
charge &f Occldental®s Llibyan cparations In
1881 and 1983. in addition, cosnsel for 5un
oll ssssited Ehat =y testimony eoncerning ( ’
Socidental 'a replacssant of its U.5. parson- 1. Damage Aeapd Mot Supparied by the Exidence
nal with Cansdien parsanpal from Los  sab- J}‘
sildiary Candsy was scromsdus snd fead from s sun G11°s secchd chalienga to confiymation of Che svard
statament af Tan Cussing TChat na CanQry
personnal wera used In oceldental ‘e Llbyam focumsas o the 5310 silllom Eha Tribunal grapkesd In dassges
operat jans. Thasa abilssants which war
pffured to the Arbitral Tribunal kn 198& heeardlng ta Sum OL1, canflrastlon of tha svard should he depled
jdantical in all saterial cespecis Eo
stabusents pressited bo this CoUrc paxed on  attleie W, asctlon 1(e),?7 beckima Ehe arbltrators
affldavits of Mr, Millar and Hr. Cumsl e

jb.T. 1%k, Pahibit &, AEF. of Hr. Rlas &t g D.F. A, 6. {3t counsel, Mr. Rledinger, objected during
the June L8EE hesrlng Befors the pansl to Che

Famiplt &0, Hf:. Blos"s Handwiltbem Motes ol 1988 Hearlng, at

g-10 [pages nat musbared].] Bun 011 Ghas \gak waactly offered an

GECUEFE I.rfq- this mecend hearlrg

aliaiEnare ploturs of what

* &

introdustlion of any svidence on Lhis subjactc
[i.m. HE. MWios's prier testieany), &nd
chjscted to any guestioning of Hr, Blem on
this subject Ly sither the panel oF Sun's
counzel . Unlle one of Che sreltracers had
bequn ta guestlon He. Slga, that inépaley
stoppad abrupkly afier Hr. ledingsr's
o ject hihm, The panel thus eecelved no
au|demnee om this subject apd SNpresssd Ao
wlaws on IE in ltd Avsrds of slssvhere.

jb.r. L& ar 15.]
77, Recognltion may be denled LE "jtjhe asvard dasls wicth »
diffarence not centesplated by or not falling within the terms of

ths submission o arbicraglas, or it esontalne declslons of
Bl + + =

satters beyond the scope of Lhe subslsslon €S arblerati *
United S

Canmventlon, art. ¥V, sed. 1{=].

Pag.e1 45
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Sl

sscAadsd thalr suthorikty, and bassd on arcClola ¥, wectlan 2(h);

the Convantlon*s publls pelicy defensa, LEadsunsa confireakion

would wiclate dus process. Sun D001l ergues that the Teibinal
baaw its damagu award
anlable

A

gceadad its authaplty becausa It atd mok

an Lhe evigencs peesented apd  lnstesd aftsd B3 an

cogpgaltegr, which tri=sm Lo rmach marsly @i sgeltabls, nai

nacesaatiiy lagal, r--.uIL.Il S 011 alsa asrguss that Lha

tilbunal did ret have jurisdictlan ta consldar HOS's clalme badsd
af Articis B8.3 of ths EPSA becsuss Sich clalea wvers outmida the

acops of Lhe Terss of Reference Lo wnich tha partles agresd

pefora submitiing thelr dispute to srbltratlon.

article ¥, sectlan {1)ich of Ehs capventinn, afn vhlch
Sun G101 geliss, “cracks ip mare detailed form § 10f(d) af the
redaial Arplitration &et, % W.5.C0. § 18, whlih &ucthorliss
cacatling an avaid ‘jujhers the arbitrators eoosadat L

powera.'®  Faracne _h HhElbLERgLs Cveragad Gg., 208 Foid

Likis other Carvarticen defenmsm Lo gnforcesant of

arbitral avard, thle derense "should be construed hat .
pectlun LO(d] of the lidtr.l@
Andran fa maritims,
T
.

[Es coufTerpart,

las Also beasn glven a narrow resdipdg.

%.A. w. Haro Rleh & Co.. RK.d., 57% F.ld &%, {2 Cir. E9VE).

cha partlies Cam
wileh

1n Whai Efinn,

request that Lhe arbitrators ac ably COomposiiauim,
mesns that tha srbltrators can {e] into sonaldaration nat
byt also W belleve justlice, [alrpess,

wnly Isgal sules,
end eqguity dicect|].*®

Exttlemant of Dispuled
centrached. Becont Devalo
sEg, 4% Bus, Law, 577, 881 (1850)

Lac

s clalsm that an

Thm Third Cleculf pecehtbly

arbitral swapd shouild ks vacated a Mym srbltrators excesded

their povers i wlalatlon af o uec Sl iofd] of tha Fedaral
*

Arbitracion AdL. That Cas wil Firs, #Haripe & Inland

Insurance Co, W, WHorsd B ancm Ca., B8 F.Rd 81 {34 Cir.

I b &\ s court should shodld undartaks as

e}, descelibas

follaws:
e | 1 entsbllahed that The *court's
Fuane, confleming or vasatlng a cosesr-
als Dleratien] svaid is navErEly

In casducting out revies we zust
B path the form of rellef awarded DF
aebitrator as well as tha terms of Lhat
ellaf. He sust determine If the Form of The

Nbltratsrs® avard cas be catlenally declyved
slther [ros the sgressant between Uhe partiss
< ’ ar from Ehe parties subalssione [ele] to tha
arblErators. In addition, the tarms of ithe

srbitral avard wiili sot bs subject to

judleial eevision umless they sre “gombDletely
irzatiopal-*

Hecad Halneurancs CarEany ot md)

BEA F. 14 at & jclballoisE

{amphanls added). For the reaschs stated balow; tha Court Cipds

that thae Tribumal's sdard of dassgen was “rationally darived®

frem the pastles’ agreemsnt and that the bersa of che avard arm

pok "cospletsly irestional.®

a. Juripdlstlien of the Telbunal

The srblEfatlen clauss contalned Ln the EFSA la very

broad. It provides, lpter alls, that “[ainy ConTrowecsy. or Clein

arlming aut of ar ralacimg te this Agreemsnt, oF bresch tharesar,

skall, in the absesce of an aslcabls srrafgesent betwean the
Partles, be settled by atbitrstlan al (0.1, 1. Exhlkit &,
1%
Unite

Page
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aphex 1, EPSR 4 2.3, 47 [emphasie sddad].) Tha Terza af

peferenca, pursdant to shich phe dispute underlylng thin cafim UAS

gibaitied to srbleeatlon, speciflcally stats Lhal onhe af tha

| gskes to be detsrminsd® st arbltretion was “j&]e what rallaf,

LE amy, in sach parily wnk It ed * jB. . 3, Eshiblt &, Anmaw T,

ferms of Waferencs 1 TV{Ei, at %0 In sdditlon, & wtated Ifn Ch&

Tirsa of BEsferance, NOC's claims Ineludad tha allegatlon that

Gun Gl was "lisbis ta NOC for el] Fesediss and sscunts avallable

undar tha EPSA and the spplicable bas..,.* (Ld. 7 FYDQA) (2), at

F=1,1 Thus, the [ssus af damsages, wsndar drtlcis B.2 oF &ny okhat

. The Tribunsl's Batloiels for [amaded

kfter avaluating wheather snd to whabt ssEant AN

A\eHa® Artlcls

|lanlm for damsges, tha Arbiltral Tribunal concio

4.1 of ths EPSA constituted a liguidated p provislon.
hrcicis 8.2 sataces 1n peartinent partll

5.3 Fallute o coapiefia tion
ELoaram
In &he &vept e :lrl of the

I ¥ Arga |ls nob
B of na Espiora=

wircli Ares, Secomil

Esplarat ien Progras
properiy cump leted by
Elan Porlod appllo
Party [Sum DL1j mmddistaly pay Lo
Fleat PFarty (|W & Costs of Kueh wnocos-
pleated part sl .t nd of swuch Esploration
Per lad.

E§. Gun O] made the sass jurisdicticnsl srgusant befocs tha
Tribunal. It was rejected for reasons sisllsr Lo Chode stated by
this Codtt. ([(fgs 0.I. 3, Exhlbit £, Final hward e 17-190.)

{B.f, 1, Emhibli A, Annes %«u K,3, 8k 37-34.) Articls B.1
af tha EFEA, whicoh |-® iy precedss the language guoted
“s;glﬂ:tnlnn_lznsle

rn:[- [fan oll] undertakes, &3 &
an commitsant, to spand such
bR the Exploratliom Frogoam a8 may L=
ry to complete Che Expletation Fregras
Tha Partbles curcently antlclpats

Exploratlon Program will cost AL
hundred milllon &.F

i DL LATE
(5. 5100, 000 QR0 -
E.1, st 21 [emphanis added].]

aleowE, aLateEnl

Tha Tribunal Ffound ChAT

C)- languags Im The contract asde Sup O11 liakla *for the coais

provislon of the EPSA, vas properly bkmfors tha arbitrators. ¥ %
IrQ

gf the uwpoospleted part of the sxplacation program. - [Without

any] finding Ehat the Flrst Party [WOC] suffered sctusl loss, =10

{G.T. 13, Ezhibit €, Final awacd &t 70.) ‘The Tribunel went an,

howsvai, to consider the effects of Libyan law, whioh governs Tha

EPsa. 4

§6. Tha Tribunal cessented that alithouogh Artlcls 8,3 aof tha EFSA
could *lead to rathet severs anpd rigld consequencsas for the pacty
wndercaklng esplocaticn opsrations...lt =usl e kapt 1A &lnd
EREE. . . Ehe EPSA Ls & Cisk contrRet.® (0.8, 3, Exhiblt €, Flnal
award st 13 [e=sphasis addsd].) In raturn f[or & Sras-fres
percantags skare® of any crude oll discavered and produced, San
o011 *undercook sn encanditional and abaslute duty ta rendsr 3
coutar-parforsancs vhlch conslated sither In tha timaly caapla-
tion of Eha ssploraclon opspacions or, §f SUM-01L did not
complets Uhass operations within the presoribsd Lims, L EhE
paymant by SUN-O0L of the costs of tha uncomplatesd part thersaf.”
1 id-0 Although this was a “heavy cossitsapt,® It vas not &
purdan sufficient "ta deter ans daren ather patraleus coapanles
from anteriag inte wmore or ilsss jdantical EPSA's with M.O.C. im

af about 1%80.° []d-)
¥1. Article 71 @of Eha EFSA slaCasl

gavarned by apd Interpreted
regulations of the Socialist

*This Agrasmant mhall be
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faw, liguldated

nated thakt, wndsr Libyan

The Tribbunal
disages previsbons sre valldi however, "dassges Pleed in advancs

ty wuch [Limqildated damsges] clausés ars net dos i{f ctha dabtor

astablighes Lhat Ehe Grediter has pot seffared any lose'[]®

whalsusves . (1d. =t 31 jdiscussing Artlelas 336 and 237 of Che

Tha Tribunsl concluded that =cha debter,®

Libyan Eivil cCoda].]

gin G611, fallsd to sstablisn that poc had not suffered & loss:

The Aebitrs]l Tribunal |8 howsvar unabla ©o
sceapt SUM-OIL's contention that no dasmages
whatlsoaver wers wsuffersed Dy W.0.C, &8 &
result of SUN-DIL's Aed-coapletion of Che
swplaratlon progras,..|it s clear thak W.GLE.
dld muffer sose losm by loslng lce chanca,
within the sxploration peried. ta discovar
all In the Contract Area and, wlihln Lhe
gapleration perled, to obtaln 1)l tha
Infarmation and data mesded Eto sWesss Cha
petraleis resources In LEx Conbract Ares.

ek _slsg ld. at 3T [F[Tjhe

.ennalats af the dezsgas

g [empiiawis im the oo Lglinalji

F s

ackual loas sulffeied by W.0.C

from Che Iact that H.O.C. did not recelve, within tha ilplb@ﬂ
pariod, Lha q-ml.ln-fl!l:ll informatiomn and dats neaded :;«- (1
e

petralwie resources I1n Che Contract Arss and Lo B a § &ful

accordbngly.-=1.]
Having concleded bhat Sun 000 Fall nglake out Che

repiinloe showing under Libysan lew that K4 not moffsr any

lops wt all, the Tribunel them went doneldei whethsr tha

ancire sus caiied Ffor by the con & llguidatsd dasages

should im fact Bm awvarded, Th 1 tocased agein an Libypan

11. [...contlnuad)
ingiuvding ths Pebtrolsum Law.® .. ¥, Exhible A, Anmex 1, EFSA
y 71, at 45.)

i

jaw, which provides “[t]hs Judgs Qﬂ:i the asaunt af
thess [llquidated] dansges If thu@ r =®stabllshes that The

fleed was ar that the principal

Lhat

grosaaly exsgge

aABIUNT

ohiligation has besn partisll drwed . * {1d. =t 311 [guoting

E@ m]. For wss¥aral resgons=-
incliadling L1tde consiues t sun oil, although Incorrect In
cleimlng [QECE &nﬂurth-l-n scted ln good faith, That
ita loas, and

Artlels 337(2), Libyan

wot dld nok =a neble afforts to miCigets

"W actusl loss decreased becauss of the deop

found Chat

ehat Ehs com L]

In globs @« woil prices=--the Tribunal EOC's

fqildated dasages should be lisited to 520 =llllcon.

ild. &=80.}
fn fashioning its demages svard, the Tribunsl carefully

nmidarad Beth bhe CPSA apd Libysn lew, &d wsll ss Che subslie=

slosis snd srgussAts of the parties. The Courtc flrede that Thers

ls mothing "completely irratlonal= abpout tha Teibansl's mwnrd i

Thus, slmdful of the [est

its rusdling of the pastles' contrack
ehat T|i]t im pobt this ourt's ele.,.0o ik sw tha pansl dld and
ressamlng the evidapce under the guise of deterslnlag whether tha
arbitcators excesded thaler povers.® porad Felnsucance.  CoROany,

BES F.3d b %6 [citatlon smitted), the Court will not lnguire any

fuithet

©. Sun. 21i's [ue Process Blghis

fun 0l argues that (e dus procsss plghts wodld Be
vialated by conflrsstion of this dessges sward. Wence, LT asks
iw

Unitec
Page ¢
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that tha sevard nat ba recognlsed based om the canventlion's publis

pallcy defanme. Hecausa the Court haw slraady concluded That EBha

frivunel's award Is raclomslly declved from Gha lanquags con=

talned L the EFSR and Likysn law, Sun Gilte dis process aEguesnt

doss nat have sny serie.??

(11, ¥ielatlon of U.5. Publlc Pellicy
fun Oil1'a Finsl chaliengs to confirsetion of ERs award

rests wolaly on the peblic pallcy esceptlon coataingd In articla

W, aecbtlon (), of the Conventlon poth partles im this case
sgres that tUhe public pelicy dafenss “showld ba :nnutru%
narrewly,® and that canflrmacilon af & Parslghn avard sh

dusiled on the basls of publie pollcy “only whers lll nt

woald wiolate ths Ffaris state's sesc basle notla socal BEy

F.2d wt 874

and justles.® Parsone & Shiitssore Cwerssad Co0..

jcitagions oaltted}s mes alag Wstsrsids (] wigatiam Co..
Ing. %. Interpatisnal Havigation §Ed., TitT @, 1%1 34 Cle
rhEa | fimk i Surprislngly, hoedYe i paittlan da /Aol Qras

*

pirocsss srquesht 18 really &
mits Intarpratatlon of Likbyan
wetld pot, howaver, be sufflclent
f the wward, Restacessnt [Third]
of tha United States § 480 congent &

ojl e
BE

¥ Ta sone sLLant, Sun
claim Uhat Ehe Tribassl
L, A mares wsrroaf of
grounds to refuss Fecogqit
of the Faraign Rejatlons

[1587)+ mms Morthrop Corp, “W. Triad TREl Mktg, S5.&., 811 F.id
1265, 176% {9%ch CiF-), cect. dealsd, 40¢ U.5. wi4 (A7) : QF.
Brandals Intssl Limited v. Calabrlar Chemlcals Corg., 458 F,

160, 145 (S.0.H.T, 1987) {(pot even “manlfest disragard of

wokijd s sufflciant ©o da recognltien of & ferelign
arbitral awerd bDamssd an tha ':'l‘rl-'lllrl:.]lnl:l"- public polioy s=cap=
tion}. Hopeover, hars thars la 6o cedsch Lo bellavae the Trilunal

madm any sEror whabsosvar.
- 0

Bupps
Ehm Law®

Gnt to maks snd anforces policles Witk sdonoale coste to HaW

g8 to whether thim plrtl;\%f- fits within such & dafinitlon

of the public pallicy 4
st eopfirmatlon of The award In thila

SZam Ol11 N
case wvould ¥iol publie policy of the Unlted EEates for

gun O0ll contends that becauss cong irsatlion

thres rmasang. 1Eak,
wauld "pe alun lor obaylng snd sepportling the direstives arl

farelyg ¥ objectives of lta governsant, " othar compeniss ard

I e wexid be less llkaly te support U.5. wanstiona

s, Chereby dialnlahing *[t]he abllity of tha U.5. gavarm-

17 =t 51.] Fecandly, Sun

pgitigans amd corporations...." o1

0ll contands that confirming the swverd would Sieply lba *imconale-
bemt with Ehe substanca of United States sntlterrociss pallcys

{Ld.i, amd thirdly, that It weuld alea "undarmlins the lInterrna-

tionally-supported antiterrorisa pol ey, . by sanding e contrad o=

tory wignal concerning U.5. ceasirsant Lo this palicy and By

maklng possibie Ehe TrEnslar to. .. Libya ... funds whleh could bt

enployed ta fimence Ita eostlnuing tereorist scCleitlen.”™ 1Id

&L 4L fum 01l also pressnts sich sStatistlcal and mistarical

inforeatien desigeed o desonstrats The charsastar of tha Gadhalil

iR, B.@., D.T. 14 at 34 [assarting Ehat Libyan

gotivitles "thraatan Cha sost baslc standardsa of hueean Dehavior©-

fovarnaant .

V-0 Spe also supce Pote 5.
The probles with Sen OLL's argisants s That "publ ic

pullcy® and "forslgn policy™ ars mok aynonymous, ¥For exvamplis, In

Parsons & Whittesgre Overssas CoREany.

® 4

0@ F.3d4 et ITI.U@j!tied S
Page 49
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Fegond Clreuln sddresnad thia very Ueede, daying: "To read Lhe

jublis pelicy defanes as @ parochiel davics protective atf

underminae ke

would msesrlously

natlonal political Irtareskts

cenventlon's utliity. This proviaion was not asant o anshr | ne

tha wvagaries of Internaticnsl politiss undar the rubyle af

publio polley. '®

in jfarapng, the court faced s sltvatlon similer td the

rorporation claised [0ICE

miim In Ehlas casa. Thers, = U.5,

pateure when, falloving the cutbrask of the Acab-larasll Sla Day

War, ths Egyptien governsapt seversd diplosscic tlas with the

Tha U.5, EGFpITE-

.5, apd epdersd sost Azsrlcans out of Egypt.
tiom cenkanded that =varlous actions by Unltsd States afficlals

subsequant Lo the severance af Asarican-Egyptian Teiatlons. .. re-

gquirsd Ovirsess [tha U.%, corporstionj, &8 & loyal Aserlicsn
gitlean, to shandsn Cha project.® Id. Sun 0bl argues That th
casg im dlfferent becauss Libya®s terrorlat actlivitiss,

have heen copdesned Intermetlonally.

are hapdly just & p
hapd, tha U.5, GNyear ht*s

Intecaet of the U,E an Ltha oither

pob ey towards Egyph in tha 168&0°&, tha foralgn L lasus
In Papmone; wed just “an outgriwih af ar 1spoiGE st pohethes
lesm conventlanal regienal confllet.® (DI 23. )

feapite Swh Oil's sttsapls T u‘ gulsbi Farsons. &

i# clear that the palicy obhjsctives hers and the ones at

issue in Pacaans differ, =k =mast dagras and hat in kiR

h gly pletuts of the Qadhafl

Thisa Court daas foC doubE T

GovernEent palated by Sun ol para ls sccutate. The Court ls

il

slEllaply cugnleant mf the fact Thak L@Lllllr Iln not &

nignatory te the Cenvantlong amsd h =jF tha Gtablims wars

pupned,® &8 Sun Ol]1 polnts ook, & pafiy Would nob RAecCEES

im. Che

sapily be abls to enlforea &N & H.r‘ award againat HOC

Libyan courts. iD.1. & +AT.) Bat Libya's tarcesrlst

tackica ulls towards Lntarpetlonal comasr=

ard uppanhl\lltl\
clnl arbltratlon ara iySpeslde the golne.??

The Unl vates Ban not declsred war om Libys, and

president Heah@h £t derecognized tha Gedhafl Covernasnt. 1In

fact, Eha (Euiye pdaimlecration has specifically given Libys

Gliven Tha&sa

B o bring this actiom In chis Coart.

Fac setions by our Esscutlive Branch, this Court w=isply
c) onelude that Ea conflrm & walidly obtslned, faralgn
a ral ausrd im Fawoe of the Llbyen Goverpsant would vislats

fhe Laltid Statss® “sagt baslc notlons of sorallty end  Jus-

tice. =4

P

13. Tha Court would mise note that Sun 001 has raveslsd lte own
wrand of hypoorlsy It porterays lts bshavisr ss an alfespl ©o
cooperate with the snti-tarforlst foraign pollocy of the United
States. But what Sun 0Ll conwenleptly overiosks ls the ract Chat
the Gadhafl Governssnt was gligady considered to ba hostlile Eo
U.%. Imteérests when the EFSA wam nagotlated, For ssaspls, Sun
oil*s own papers wnderscers that alsast one rnr befora the EPRSA
wis snEared ingo, the U.5. Esbassy In Tripoil was sst an flrs by
4 Libyan mob, and tha Libysn adtherities did not respand ta
prorect the Esbamaj. Mupsrous dther Libysn guerllls and ter-
rorlst efforts wers slso knosn and docusentsd. [(Sg0 GeneErally
p.i. 16, Exhibiv 8, Lilwa Upder Osadhafli A Pattarn of Aggrasslon
st AL-ALY [State Departmeant docusenis cutlining Libyan sceivitias].)

glrcusatances preasited hers, the Court

LR} In light of Ehe
need pol expraése any oplnlon as to whather, when, =¢ ko what
gitaept & FPoreign poiley objective af dispute might ever ba

sufflelantly compelling t= wvarrant [nvesatlon of the canvantion’s
jocont imiad. . )

il

Unite
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Although Sun 00l srguss that conflrsatlon epf Ethln
aguaniid would weanm that U.6, dollara would snd g tinansipg
gadhafi*s terrarist swploits, the Court has already pointed oul

that the Prasident I eopowared to prevant any such transalfer

ERpough the Libgan Sanctloss Reguistions. Fartharsors, Son 011°s

argueent Chat 1.5, companles will Ea lass Qikely to suppark
ganctlans LE this avaed Qe conflresd gagusss that Hun OFL LS
corrett on ths cahtial lesus In Ehs prbitratlon underlylng thlas
patition for confirsation: that |w, that Sun O} was Justified in

udapending poarformances wndar Lhe EPSA.

parformancs becsums af 1.5, scClons st that time

H um
oll was abls to pressnt all of thess sygusshis, r-q{

Eitegrs and Sun's attespls Lo sspport U.S. palloy, farm Ehe

irhltral Tolbukal, this Cogrt will not e 80 that lasus

hlr-.”" E
.

To.  f .. scaATimEed]
pubtl ju pollcy defsnss agalns
pward.

reatian of & foreign ArDiRrel

1%, It i Aleo |leportagt ckm that tha 0.6, Governsent has
dsmonslcated that (b 13 = than ablas fo lndicats when & Comspany
spih a8 Ban ©Ol] mist abandon lte  laternstions] contractual
gkl lgatlons for the good of eur country. In sarly 198&, owvar
felE YeL[E Sun G flret @nveksd the [orce malsure defensa
and suspended pecformancs, tha President of tha Unlted StaLes
diracted the promuligation of the Libyan Sanctions Fagulat lohs.
Sa8 @mupra Ppe. =13, Thass regulstisne sspressly prehlblt,
Ieter alle, ths parformancs by asny .5 raon of any uRauthoel-
red "contract in support of am Industirlal or other conmer=lal af

gavernmental projece la Libya.®™ 30 c.F.R. § H-l'l!-.

O
O

*
. Interest :
a. Prui \uuu;u.r.
[ ra) {arted all of Sun Oll's dsfansas, tha Coult

wiil confld relteal Tribunsl®s avard, apd turn e the anly

T e LT ' I this cass, ths prepriety of granting HsE

pre pEYinEdraEal.,
Q fun 011 makes CWd Srguesnts In cpposition to the aeard

¥ prejudgesnt Intersst by this Court Fiest, L& contenda

(=)
Q-t chis musrd resdered By the Tribunal sncoRpassas all InCErest

Tha ArBlbral Trdbahigl
howvavar, concluded thet Sun 001 wes noE Junelflied in suap i

swad To Hoo and, conssgquencly, sn avard of prejudgment Interest

by this Couit would lhterfare with the Tribumal's Jjusisdickion.
Secondly, Sun Gil argues that tha balance af the sgquitles in this

cams domm nob suppart the avard of prejudgsent InEerest,

Gun Oll'& first argusent ls unparsussive. AfLaEF

discusalmy at bength the desages for whleh Sun oil was llable to

WoC, tha Arbitral Tritunal stated the follevlng in the conclusloh

aectlon of itw Final Rwerd:

[ guM oDit bresched lts senicaciual
sullgations im cessfng The esplocatlon In
1981 on the basis of & force majeurs excuss
ubiich was Tound anjustifled:

.4 On the account of such breach, SUW oIk
phes damages To M0 0. for an amount flwed at
ys_§ teenty sillicna [sl=] Llocin
bntmrest ingladedls

§.% As & conseguence, |the Trihusal] orders
SUM OTL te pay H.0.6, the asmount af tuenby
sitfione dellacs of Ehe United States of

pnmyica

©® -

United S
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(0.0 ¥, Eehibic ©, Final Avard at 4} [amphasis sddad].| Thi=

rribunal wis obvisusly referring to pra-gward, and pob prejudg-

sEnt [oF post-asspd), interest. Sun Dil's intsrpretation would

lesd To an Absurd result, am bhs Tribunsl's ordee to pay HOC 520

slllilon would be cenvarced (nte an ipcantive far San 011 te

withhold paymsnt,

Tha Coaict will consider Im mora depth Sun 0113 secend

gat of arguesnts, which sddressaes the squilblas In this cass &

distelot court deas have the pover o grant past-avard, prejudg-

ssnt Interest. Gas Marecalds Ccean Havigatlen fo.. 717 F.id at
i%1-54; Al Haddad Brom. Enterprises, #35%5 F. Supp. &b 2004 -
ibrosovage %. United Wins wockers of Amarlca, 738 F.24 97k, WEY

["[1]n ths absance of a Congressional directlve

{14 elr IWE4y

to the contEary, ths distploc court has proad discseatlon

ta wllow pra-jedgeent Intepest.®j.

jim discratlon Lé avard Ilerc

inkerent, & district cowrt should conslder four facto

detaralmlng wvheihar

dmcldimng whathes To EHETC L.

(1] whether Che clsissnt has Desn les

diligent imn prosecuting tha AC Lo

(1) whether tha defepdant has DEen b1y
&nrichad;
{1} whether & suard wodld be oEy d
and
|4} whether coontsresilling wWitRele Codie
siderations mllitate against rifhargs.

Fasthar ¥. United Wipe Workers of ASes . Tl F.24 8530, Sap (0d

cli, tead) (ocitation omltted].

Sun oil coptends t has pot besn enriched by lEs

b

The Wact s, Bowever, that Sun Gll

delay 15 meking paymant.

had fras uss of the $20 millicn it owss HOC. Bum gil*s arglament

O

that asvardiig prejutdieent IADerest camm would ha panal

wanfive. As REha Sacand

and pot compeansabary i simllarl

circuit stated im M Le gatlen_ Coppany.  Ino. .
Internatlonal Mavlaablon thess days In which all of us
feal tha effects of G, Lt Im @almasst wopecessary to

aleh inkwrest is swerdsd will = [party]

FelEarata That only

wrongfully deprl its] wmoney e made whals for the loas.

TIT F.1d &b 1@A.

o ther hard, Bun 0il's flinal concantlon. thal HOC
A

has m
(] (4T 1

I ars, befors flilng this petitlon te gonfirm tha arbitral

&

Coirt  cannok
depriving Lt of &ll

1ligent 1A prosscutling Lis ciais, is suppartsd by

Joc walted entil July 24, 1989, almasc Dwo mnd &

Wt ham sdvanced no reascn for ite unssusl delsy.

mald thst MOC's delay warflceas oo juacify

intereat, it does justify rafusing to award

pont-avard Interest betumsn Febrsacy 23, 1987 (tha date of tha

seblical awardi amd July 24, 1989 [Lhe dste of the Filing of this

action to tecognice and conflem the asapd).

& Purther consldsrstion that ia relsvant to the fourth

faccar clted by the Fgather court I1a the fscht Lhat ln Fabruary
aof 1887, when the Tribupal cendersd (s Final Avasd, the Libyan
Eanctlions Hsgulatlons vere slceady In plece, Thusa, &8 MOC notas
jgaa O.1. 27 &t 1& m.%), Sun 011 could only Ravwe pald the sus
pwed Ints a bBlooked sccausnt, a3 provided for in thas RHegulations.
e 31 C.F.0. B4 380,401, 250.511. Accordingly, mincdfiil af tha
fact that this Court has disesetion ln detsrmining the rats at
it
United
Page

140d34 NOILYHLIgHVY
TVNOILVNY3LNI

tates
of 77



VIMEMND AT TEW 0681 1HDEAIDD

R TSRO

chich ®o auard intsrest,’® ths Court conclodes that the soot

squitabis result i te reguire Sun OL] toe pay ponk-avard,

prejudguent Intersst al Tthe averages rate of interest pald an

bleckasd sccocnts from July 24, 19E% te the date of entcy of

il he rvagulied o subalt affldavits

judgmant . Tha partisa

jndicating the aversga Tate of InCersst pajsd oh alher Dloched

scccunts within the aforesentionsd pariod.

b. Posliwdosent lntecest

Turning now o postjudgeent the Court will

Irtefest,

puard intwreat &8 provided ln 38 UF.5.C: % 1981, from the dats @E

AUard and poRtz r

wuch CLime as She srbiteal

jusdbmant until

& hEd

ia pald Inte an

intermat ~bmarl
Sgin GOl wlll na lojer I:-! a for

n bE only

prejudgment InterEsat

sCoount dnica Ehis acomre,

poat judgeant intarasst. Postjudgment Lntaigst Wi

ths rats of intefest sarned on the Fumds de it cha blocked

nECOunt.

CuMeLLs

Will gFas

*

The Court enfarca Che Tribunal®s

award In favar af HDC apd & v Sup Ol im the ampount of 20

16, Gun DIl ssserts that Libyan lav determines the appropriats
rats of prejedgeent intersst. Accerding ta the Thlrd Clreule,
howsiesr, federal lav centfols this issue, and Federal lav calls
for Uhe discelct cowrt to meercles (cs disceretion. Sga Buh Ship,
fre. %. Hatson Mavigatlon Co.., TS T 7d %9, ) [ Cle. LYE&).

O

alilion U.5. dollare, gment and postjudgment Intepedt

an desoribed abave.

b Flmal Will bDe entared Im accordancs With

.,x\'fx

e reglatersd and transferred Im accordancs

H“hs:“’

pdila oplimlong tian on the judgesnt will be stayad, and

che Judgmant
with 10 U 19&1 unlesn Lha Libyan Ssnctians Reguistlons are

“'.P”‘Q. / particularly 3 c.F.R. §§ 240.350, 550,413, and

Lk ] = -

O

United St
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IH THE UNITED STATES DRISTRICT CUUET r__,—'*ﬂ-.h_ﬁ
Fil THE DISTRICT OF DELAWALEE 3 H\
[
___,__,-'-"
WATIEHAL OTL CORPORATION, 1
PeLlclomer, ::
W jl Clwll Aztion He, B9-&15-JLL
LIBTAN SUN D11 COHFANY, :
Hen panilent JI
FIMAL. JECGHERT
For the reasons wset farch in vhe Court®s Oplalen
entecad in thies actlom on this date, 1T L=
GRLERED
i Libyan Gun ©il Coppany's motion  Eo

fational 90 Corparacion's petition (for recegnitlon amd eop

o SO0

mation of the arbitral award] 1% hersaby datay e

B, rirsl Judgeent fs heeeby entered
fiat lonal 6i1 Corporstlon and agaipsc Libysn Sun O L\ ny Imn
the amauft of Twaaty MHIL]ion UOnlued m’ Doilars

{§20,000, 004, 88)

i Fosk-award, pE@ledguant EaC s awarded ak bthe

ayerage rate of (ntefesSt pald an bl @, scgount= from July 24,

june ta dace of this Judgment,

W, Post judgeant InE&ra avarded an pruvided by I8
8.8, § 1961 from tha date L8 Judgmept untll such Clsa, 1F
gver, vhen ths arbitral rd  and post-awvard, pee]udgeent
interest Is paid into & Blacked account; and ohkce Ehis ooours,

O
O

postjudgment Intecest wWILE oug only ths rake of

garmed an the funds so d in the blocked account.

5. Exams \
gnd the Judgsen ma aet be regletered smd

socardansgs WwLPH - Y § 1841 unless the

intereat

hll Final Judgment s hereby staypmid,

transterrsd In

l.iIl'.'lFl Sanctilochi

neguliat lans\a mplied with, particularly 31 c.r . B 550.7210,
SRO_ALIRN 558, 511 .

fatedi Harch 1%, 1990

O

dlsmis O e !
e L A :
ited Ghates District Judge

United
Page 5¢
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June 22, 1988, (Ser D.I. 23A, Exhibit 5 at
DxT.} Chalawsky did oot brng this suit
antl] March 10, 1989 (D.L 1), surely more
than thirty days after the DDOL notice
was mailed’ The state disertmination stat-
ite similarly lmits the time penod for
seeking ]ul:l:.i.'.l:.'. reriew of revdew board
findings. See 19 DelC § TLNR) (30 days
after copy of review board order s
cetvedl Accordimgly, Chalswaky's reliance
on the state Administrative Procedures Act
5 untamely

CONMCLUSION

Sun's moticn for summary judgment as
o &l of I:_"ha'_l.wﬂl:}":- elaima w1l be R‘l’.l.'l'l.tﬂ'd.
in purt. Judgment will be entered in favor
of Sun on both the Lguidated damages
claim and the pendent claim under Dela-
ware law. With regard to the ADEA
claim, however, Sun is entitled to summary
judgment only a8 to three of the [ve posl
dons Chalawsky slleges he was unlawiolly
demied: l:'hl.';.u.ws.l-::l.' may pru:r-nd R, Ll
with his claims ss to the two OTS poas-
Homs.'! An appropriate order follove

ORDER GRANTINGN\PARTIAL
SUMMARY JUDGMENT
For the reasons/Aef\{orth in the Court's

Memorandum Uginion entered in this action
an thia dn.l:.e. 1L h:

ORDERSD)\ ADJUDGED, and DE
CREED thar

L \Jhe motion for summary judgment
{led\bvdefendant Sun & gracted in part
abd denied in part

2. Judgment ia herehy entered tn favor

af Bun, and agaimet pluntff Chalawsky,
mnsofar a8 Count I of the complaint alleges
a claim under the ADEA, 28 USC, § 621

7. Chalawsky admita Feceiving natice of the
DDLU defermination on June I3, 1988 [ S
Ol G az 7 14.)

8 Couni 1 af Chalewsky's complaiot alleges a
saune of actaon unider tBe Fair Labor Stapdands
A ("FLEAT]L, P USC § 218ik) (Ses DL 10 m
T15) That portion of the FLSA authorzes a
court bo award varsows legal and equatabée rem
ediei. and 18 ncorporazed by referenor Gt 15e
ADEA. S 29 UL5.C § 635(b) ("Amounis owing

I & pETALN & A resalt of & violagbom of 1his

£t seg, with respect o the one Operatng
Superntendent and two Ares Supervisor
joba deseribed in the accompanying Memo-
randam Opinion,

3. San's moton for summary judgment
on Count [ of the complaint is hereby de
nied iosofar as Chalawsky asserts an
ADEA elnim with respect to the bwo 0TS
jobs deseribed in the accompanying Memo-
rapdam COpinkon,

4. Judgment is hereby-eqisped in favor
of Sun on Chalawsky's alaim for Hguidated
damages,

B  EBon's motoiNOFSummary jodgreent
om Count [I of the complaint, which alleges
& claim ungée the FLEA, 29 US.C. § 2160k},
I8 denisd scept to the extanl s@ated m &4
above

8, Vudgment is hersby entered in favar
ol /Sum on Count [II, Chalawsky's clmim
under Delaware law, 19 DelC § T1lia)

NATIONAL OIL
CORPORATION, Petitioner,

LIBYAN SUN OIL COMPANT,
Respondent.

Clv. A. No. 88-415-JL1.

United States Dhstrict Court,
D. Delaware.

March 15, 13240,

il company owned by Libyan Govern-
ment brought action to enforve foreign ar-

chapner shall be deemed to be anpald minimuam
wages of unpaid overtime compensabion for
purposes of sections I18 and 317 of this o
s L The FLSA remedy provisons oo nod,
HoWEVWer, CoOme (mbD play usnl & ADEA wvipls-
thon is made oul. See il Therefone, Chalsws
sky's claim under section 160k} survives 1@ the
extent thai his ADEA cixien doss {with the es-
cepibon that squideted damages will not be
svailabie lor the reascns st FodB GG DN opim-
1)
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bitral award against domeate oil company,
arming from domestic of] company's fallure
to perform under exploration and prodae-
hofn shanng agreement. Domentie oll com-
pany filed motion ta dismiss The Distriet
Casrr, Latekhiom, Sealor Disteict Judge. Feidd
that: (1] state of Libya's diplomatie reis-
tions with the United States d3d not pre-
¢lude Libyan oil company’s access to Umit-
ed States courts, sbsent derecognition of
Libyan Government; (2} Libyan ofl compa-
ny did mot need additional Hesnse for entry
of judgment; (3} damage award was mot
beyond authority of arbitaton tnbunal
and (4) award did not come within public
policy exception to confirmation.

Judgment for petitioner

1. International Law &=10.27

Entity owned by foreign government &=
antitled to aceess to United States courts,
despite severed diplomatc relatsons, unless
United States either does oot recognize
government of is &t war with i

L. Internationnl Law &=10.27

0l company awned by Libyan Gévern:
ment was entitled to pcceas o United
States courts, to seek order confirming for-
eign arbitral award renderedvin\its favor
againgt domestie ofl compaby, \despite car
rent unfriendly state of €iplomatic relations
and repugnance with whch/turrent Libyan
{rovernment coold béviewed, absent Presi-
dent’s derecognithn of Libyvan Government
and in view af licénee granted to Libyan ol
company, to\ midntain seit  [nternational
Emergency Beonomic Powers Act, §§ 202-
207,00, NE.C.A. 8§ 1701-1T08
Loioternationnl Law &=]{.27

Licenas granted to ot company ownesd
by Libyan Government. pursuant to Libyan
Sanetions Regualations adopted under Inter-
national Emergeney Economie Powers Act,
authorizing all tranaactions of acis neces-
sary [or mitmting proceeding m distrsct
court o confirm foreign arbitral award
against domeate ofl company, adequately
indicated that it was %0 have retroactive
effect, where license was obtiained after
action was filed. Executve Order Noa
12548, § 1 et meq. 125844 50 USCA

§ 1701 oote; [oternational Emergency Eco-
nomie Powers Act, §§ 202-207, 50 US.CA,
&5 1701-1706.

4. International Law #1027

Reguirement that ofl company owned
by Libyan rovernment, seelcng to confirm
fareign arhitral sward against domestie oil
company in United States court, sesk b-
cense from Tressury Department's Office
aof Foreign Assets Control, pursuant@o-Le
byan Sanctions Regulations sdopiéd “wrder
[nternational Emergency Econamic Powers
Act, was not jurisdictonsl requirement
that could not be cured regroastively. Ex-
ecutive Order Mos. 1854305 | et seq,
12544, 50 US.CA 4 3700 now; [oterns-
tionsl Emergency \Etcosmic Powers Act
§§ 202-207, SQBEICA. §§ 17T01-1T06.

§. Federnl Courta =13

Domestie il company's challenge to
faflurer Of _ofl company owned by Libyan
Government to obtam lcense frem Tres-
sury Department's Office of Foreign As-
sats Control, porasast ta Libyan Saactions
Regulations adopted under [nternational
Emergeney Eeonomic Powers Act, before
mitinting swt 0 enfores [oreign arbitral
award against domestic ol company was
rendered moot when Libvan oil company
obtained |kcense after inftating suit with
retroactive effect. Executive Order Nos.
I2543, § 1 et seq., 12544, 50 US.CA
§ 1701 note; [mternational Emergency Eco-
pomie Powers Act, §§ 202-207, 50 U.S,C.A,
&5 1TO1-1706.

i, War and National Emergency &3
President could not reqguire, under Li
byan Sanctions Regulations adopted pursg-
ant o [nlercatonal Dmergency Loonomic
Powera Aet, that gl company owned by
Libyan CGovernment, which had been &
censed by Treasury Department's Office of
Foreign Assets Control to mitiste procesd-
ing to confirm foreign arhitral award
aFLnat domestc ol company, obtam fuore
ther license before judgment in sction
could be emtered in it faver; President's
statutory authority was limited to regulat
ing those judicinl processes that wogld ef
fect tramafer of foreign property or proper
ty interests. Exeeutive Order Noa, 12548

United
Page 5
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§F letesg., 12544, 50 US.CA § 1T0L mote;
[mternatonal Emergency Economic Powers
Act, §§ 202-207, 50 US.C.A §§ 1701-1708,
7. Imternational Law ®=]]

Distriet court kad to resognize foreign
arbitral award rendered by [nternational
Chamber of Commeres tribunal unless
challenger coald successfully assert one of
seven difenses enumerated in Articlie V of
the Convention on the Recognition and En-
forcement of Foreign Arbiteal Awneds.
Convention on the Recognition amd En-
foreement of Foreign Arhitral Awards,
Art. ¥V, 8 USCA § 201 note

i. International Law =13

Party challenging arbitral award ren-
dered by the foreign tribunal had burden of
proving applicability of one of seven de
fenses enumerated in Artcle V of the Con-
vERtion o Lhe He—l:l:-p;n:lbun. and Enfores
ment of Foreign Arbitral Awards. Conven-
UoE of Lhé Hur.'ﬁ":mbun and Enforcement
of Foreign Arbitral Awards, Art. ¥V, S UE
C.A. § 201 note.

4. International Law =13

Arbitration tribunal’s mppesent misun-
derstanding of sctual dities performed by
witness, presented by Libyan oil company
in connection withita elaim against domes-
tic oil company Wnder exploration and pro-
duction sharing agfeement, was not result
of any mistepresentation by wiiness and,
therefore, Bd not establish defense to ree-
ogmition abd enforcement of foreign arbi-
tralNdward under the Convention on the
Becognition and Enforcement of Foreign
Arbitral awards, on ground of sse of false
find mislending testimony; it was domeatie
ail company's own fault that tribunal was
laboring under misapprehension given ita
failure o croas-SXnmine Witnass mgud;'ng’
extent of his duties. Convention on the
Recognithion and Enforcement of Foreign
Arbitral Awards, Art WV, sabds. 1(B), 2(h), 9
US.CA § 201 mote
10, Imternationsl Law &=]]

Apparenily erronecus tesdmomy of
witness that another ofl company had re
placed its Ameriean personnel ot it Libyvan
operations with Canadians did not provide
domestie ofl company with defense to for

731 FEDERAL SUPPLEMENT

eign arbitral award {inding thers had been
ng force majeure within meaning of explo-
raton and producton sharing agresment
bartwreen domestic oil company and oil come-
pany owned by Libyan Gevernment upon
mepance of State Department arder prohib-
iting use of United States passports for
travel to Libya, where American-employees
of other ofl company were in fact’replaced
with "non-Americans,” hald of which came
within its organization; daméstc ol compa-
Oy was not prevented frorm presenting s
case, it did not prave (Fawid, any misrepre
sentation did not-relatd to matertal issue,
and domeatie Tl pompany could have dis-
coversd any\mispepresentation durng pro-

ceedingd Capvention on the Recognition
and «Enforcement of Foreign Arbitral
Awards, Art V, subda, 1ib), 2(k), 9 U5
CANE 201 note

1% International Law =13

Arbitration clagne contained in explo-
ration and production sharing agreement
between domestie oll company and otl com-
pany owned by Libyan Government autho-
rized foreign arbitration tribunal to award
damages and thes, domestie oll company
wal no!l entitled o ovosd conflirmation of
foreign arbitral sward under the Conven-
ton on the Recognition and Enforcement
of Foreign Arbitral Awards on groand that
tribonal excesded 1ts power Copvention
on the Recognition snd Enforcement of
Foreign Arbitral Awards, Art V, subd.
e}, & US.CA. § 201 note.

12, International Law &=13

Foreign arbitration tribunal's avard of
£20 million under liquidated damages
clanse of exploration and production skar-
ing agreement, {or domeste ol company's
failure to complete exploration program,
was not “completely rrational"” sueh that
domeste oill company could avoid enforce-
ment of award pursuant o Convention on
the Recognitdon and Enforcement of For-
eign Arbitral Awnrds on ground that tnibu-
nil exeesded s power, given tribunal's
careful considerstion of agreamant, of gov-
SETIRE l.]h:m.'q. law, and of submissions and
arguments of parties; tribonal properely
coneluded that domestie oil company failed
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to demonstrate that Likvan ail company did
not suffer any loss at all, as would entstie it
to avold payment of Hoguidated damages,
bt that good faith of domestic ol company
in incorrectly claiming force majeurs, Li
byan oil compaoy's failure to mitigate ta
loss, and drop in afl prces warranted lmit-
ing recovery of lquidated damages. Lon
vention on the Recognition and Enforee-
ment of Foreign Arbitral Awards. Art V,
subd. liek 9 USCA § 201 note.

11, Internationnl Law &=]]

Diztriet eourt's eonclusion that foreign
arbitration tmbunal's award was ratbonally
derived from governing Libyan law and
from lEnguage contained in explormtion and
production sharing agreement between do-
mestic oil company and oil eompany owned
by Libyan Government foreclosed domestic
corporation's claim that ita doe process
rights would be viokated by confirmadon of
damages award and that award should not
be recognized based on publie policy de-
{ense contained in Convention on the Hee-
ognition and Enforcement of Foreign Arbi-
tral Awards. Convention on the Hecogmi-
tion and Enforcement of Poreign Arhitral
Awards, Art V, sobd 2(h), § USEA
§ 201 nota,

14. Imternaiions] Law =]}

Enforcement of foreign asbitral awerd
against domeste oil compan® and*n favoer
af ofl company owned by \Libvan Govern-
ment world not violate the lnited States
most baske notonsvwoPnorality and justice,
such that confitmnedsn should be denied
based upon publie\policy defense in Com-
ventipn op\thd, Heeognition and Enforee-
ment of F'-ﬂrmq'r. Arbitral Awnrds, notwrth-
standifng \domestic ol company's comten-
tigmEnthat confirmation would penalize it
for wbeyving and supporting directives and
foreign policy objectives of the United
States Government and would undermine
domestic nnd mitsrmatonal antterrorssm
palicy. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards,
Art ¥, subd. 2b), & US.CA. § 201 note.

15, Interest &=38(3.20)

Heference to interest in foreign arbi-
tral award was obwviously presward, and

not prejodgment (or postaward], intersst
mterpreting mclusion of interest to encome-
pass award of prejudgment interest would
ead to absurd result ms 1t would crests
incentive to withhold payment

158, Interest &=31, 319(2.20)

Equites in case supported award of
prejudgment mberest apon confirmation of
foreign arbitral award against domestic ail
company and m favor of oil company
owned by Libyan Government, in wiew(of
domesie ol company's free use of §20 milk
lion owed to Libyan oil company; hewawet,
beesuse of Libyan oil compapy's lack of
diligence in prosecuting cinim wnd Sact that
domestic oil company could only have paid
surm owed inta hloeked Recount becaoss of
Libvan Sanctions *Ragbiatons, prejudg-
ment interest would ba pakd only from date
that Libyan ofl sdmpany filed petition to
confirm and. &t Everage rate pad on
blocked pccownts. Convention on the Rec
ognition dnd Enforcement of Foreign Arbi-
tral Awands, 8 U.S.CA. §§ 201-208; Inter
piticnal-Emergency Ecomomic Powers Aet,
M 208-207, 50 U.S.C.A. §§ 1701-1706.

17. Interest =31, IH3)

Domestic oil company would be lmble
for postjudgment interest to ol company
owned by Libyan rovernment, upon condir-
mation of foreign arbitral award in favor of
Libyan oil eompany, only unizl such time as
arbitral award and prejudgment [ntersst
was poid into interest-bearing blocked ae-
coiant, after which postjudgment |ntersst
would be rate of nterest earned on funds
deposited in blocked account. 38 US.C.A
§ 101

Arthur G. Connolly, Jr. of Connolly,
Bove, Lodge & Hotz, Wilmington, Del., Jo-
seph D, Pizzurro, George Kabale 11, and
Michelle A, Rice of Cuords, Mallet-Prevost,
Calt & Moale, New York L"E'[:r. foe pq!-l‘.ltiﬂn-
2

H. James Conaway, Jr. and David 0'Con-
nor of Young, Conaway, Stargact & Taylor,
Wilmington, Del, William D. Rogers,
Douglas A. Dworkin, Ann E, Mishack, and
Erik T. Moe of Arnold & Porter, Waahing-
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won, D.C., Swnley L. Arabis and James 5.
Godderz. Radnor, Pa., for reapondent

OPINION
LATCHUM, Senior District Judge.

[n this case the Lourt has been called
gpan to examine and evaloste, among other
things, the legal significance of the current
state of relatbons between Libya and the
United States. The facts and Arguments
presented by the parties have put this
Court in the unenviable and precariouns po-
sithon of having to place legal labals on the
foreign policy mapeuvers of the Bush ad-
ministraton. Unfortunately, the Court haa
no chobce but to proceed

Petitioner, MNational 0 Corporation
(“MOC'"), seeks to have this Court enter an
order confirming & forwign arbitral award
rendered in NWOC's favor against respon-
dent, Libyan Sun Ol Company (“Sun O™
{Docket ltem [“TL1™] 2 at &7; see Case
Mo, 44627 AS/IRI, National (4l I"l;!m-l?m-
tom {Libpa) v. Libpan Sun O8] Compony,
Ine (IL5.A. )| Exhihits B [First Award] & C
[Final Award]l DI 3) NOC'bengs this
action pursusnt to the Conventen an the
Recognition and Enforestment of Foreign
Arbitral Awards (“the Copwention™), & ea-
ty ratified by the Unifed States and imple-
mented through Congressional legislution
See 9 US.C. \5H201-208 (19703, Sus O
han moved 9 diamias the pettson or, 1n the
niternative\ to deny recogniton of the
awapdh DI 11; DL 12) This Court has
jusdiction pursuant to 2 US.C § 1331 as
thin cade arisea under federnl law. See §
e, § 208 (West Supp. 1988,

FACTUAL BACEGROUND
NOC ia a corporstion organized under
the laws of the Sociakist People's Libyan

L. The arideral sward is dispaie here wis iasusd
n Perta, France, under the suspices of the [nter-
naripnal Chamber of Commercs. France @ o
sigrawiory of the Comvertion, and bence the re-
guirement of reciprocity s ticfisd S 9
USC § 200 (West Supp. 1989,

L Thai clacss reads as follows:
121 Erose of Obligenans
Asy failere or delay on ibe pan of & Pamy
ifi the pericrmance of it obdigationa or dutics
hereunder shall be excused o the eoizat a2
iribatable io force mageure. Force majeure

Arah Jamabiriys (“Libya"), and whally
owned by the Libyan Government. (D.L 3
st 2.) Sun Oul is & Delaware corporation
snd a subsidiary of Sun Company, Ine
iZee DL 12 at 1.} The dispute currently
before the Court stems from an Explors-
tion and Prodocdon Sharing Agreement
("EFSA") entered into by the-partes on
November M, 1880. [Ses EPSA. Annex 1,
Exhibit A, DI 3.) The/EPSA provided,
tnier alia, that Sun Uerhaae tw carry oot
and fund an ofl exploration program in
Libya

San Ol began, e¥ploration activities in
the firat hatlf of 1581, On [ecember 13,
19681, SprsUil-nvoked the force majeure
provision® contained in the EPSA and sos-
pended pefformance. (D1 3 at 4 DI 12
at &) Son (il claimed that a State Depart-
mest arder prohibitdng the use of United
States passports for travel ta Libya? pre
vented it parsonnel, sll of whom wers US.
ctizens, {rom going to Libya. (D01 12 at
5=8.) Thus, Sun Oil believed it could nat
carry out the EFSA “m accordance with
the intentions of the parties to the cop
tract.” (fd at 6 [footmote omitted]) WNOLC
disputed Sun Oil's claim of foree mofeurs
and called for continued performance.
(DL 8 at 4)

[n March of 1882 the 1/.5. Government
banned the importation inte the United
States of any oil from Libys and seversly
restricted exporis from the United States
o Libyn 47 Fed Reg. 10507 (1982} 47
Fed Reg. 11,247 (1982). E:.'I.PDAT'I. rl:g'ui.l.nn:mu
issued by the US, Department of Com-
mired required 4 Geense for the export of
most goods, melnding all technical informa-
tion. Heesuse it "had planned to sxport

el isshisde, wiihoin linitston: At of God:
iAlirTection; riots war; and any unforeseen
circumstances and arts beyond the control of
sach Party
(DL 3, Exhibizr A, Anmes |, EPSA 7721 =
45448 )

5 The passpert regulstion, lssued pursuss: o B8
exEuLlve order. waked that "United Stases pass-
ports shall cease to be valid For eraved ioy io or
throngh Libye unless spectfically valldated for
such travel under the sithority of the Secretary
of State.” &4 Fed Reg 60,713 (1581}
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substantial gquantoes of technicsl dets and
oil technology o Libve in connection with
the explorsmon program,” San Chl claims
that it filed for such an expart license “'s0
a8 w be preparsd to resume operntions in
Libya promptly in the event the US,
Government lifted the passport prohibi
tion." (DL 12atT.) The apphbcation for a
leanse was depded. (fd) Thereafter, in
late Jume of 1082, Sun Oil netifisd NOC
that it was clamming the EXport r'EE'I:LI.‘.'JL'l::!
as an additonal event of force maprure
(See DI 3 at & DI 12 at T-8)

On July 16, 1982 NOC filed & request for
arbitration with the Court of Arbitration of
the Internatonsl Chamber of Commerce
{“the [CC™) in Paris. France, pursusnt 9
the arbitration provision contamed im the
EPSAY (DI 3azd) The members of the
arbitration panel (“the Arbitrs] Tribunal™)
were chosen in sccordance with the arbitra-
tion clause. Each party picked one arbitrs-
tor; the third was chosen by the Interns-
tional Chamber of Commerse. Suon (il se-
jected Edmund Muskie, a former United
Sintes Senator and Secretary of State
NOC selected Professor Hein Kotz, Di
rectar of the Max Planck Insdtut m WeaP
Germany. HRobert Schmelek, a fdrmes
chief justice of France's supreme #O0et (o
Cour de Cossgtion ), was selegtad an the
thisd arbitrator by the ICC Gaurt of Arbi-
Lration.

The arbitration proceddings were held in
Paris, Franes. [n Maysand June of 1984,
the Arbitral Tribonal heid hearings on the
ssue of foree magelire. [t issued an initanl
award on May 31, V1085, that stated there
had beep WwinJoree mafeure within the
mesning\oitthe EPSA. (DL 3 Exhkibit B,
Firat Wward at 67.) The Arbitral Tribonal
|swhr held forther hearmgs, and on Febru-
aredd, 1987, it rondered & second and final
iward in favor of NOLC and agamst Sun (i
in the amount of twenty million U5 dok

4. The arbitration clause siaies
212 ArsPranion
Apy comroversy or claim armang owi of or
relaving 1o this Agresment, or breach thereof,
shall, in the stsence of an amicable arrange-
menl betwess the Pamies, be senled by arbi-
iration, i cordance with the Eules af Con-
ciliation and Artsiraton of the [niernational

lars. (See D.1. 3, Exhibit C, Final Award.)
N0OC has sioce been unable to collect pay-
ment from Sum Ol (See DL 3 st &)

NOC filed this petiton for confirmation
of the Tribupal's award on July 24, 1989
([LI, 33 Omn September 15, 1989, San Odl
moved to dismiss the petition. (D.L 1L)
The Court heard oral argument on Novem-
ber 23, 1588 and January 26, 1950,

THE MOTION TO DISMIES

Ban Ol makes numerous Lraments oo
garding why NOC's petition for recognition
of this arbitral award should be diminsed.
For the rensons stated below, theNCoors
will deny Sum Oil's modape

I. Becopmition As Prereguinte For Ac-
cess To [L5. Couria

[1] In suppoft of S motion to dismiss
NOC's petition,\50w/0il first advances the
argument ¢hEEINOC, as an arm of the
Libyan Goverpment, = not entitled to se-
reas 6 1.3, courts becanse of the swms of
U.S~Libysn relations. NOC counters that
it is an entity owned by a foreign govern-
meal which = recognized by the L5, and
5" thus entitled to access to our courts
regardless of the present state of diplomat-
ie relations Between the US, and Lihys
The Court agrees with NOC that it should
not be barred from 1.5 courts merely be
cause of poor US.~Libyan relations.

In I';'l:.l..u:m:rl:n'.].' Trust (o, v, [Meited Shates
34 US. 128 137, 58 5.Ct TBS 791, 22
L.E4d 1224 (1538), the Supreme Court af-
firmed the “generally aceepted prineiple™
that soit on behalf of a Moverelgn stake
“may be maintained in our courts only by
that government which has been recog-
nized by the politieal department of our
own government as the suthorized govern-
ment of the foreign state” Later. in it
landmark Sobbatine decision, the Court -
terpreted this rule to mean that an instra-

Chamber of Commerce, in Paris. Fraoce. by
three arbitrators. Each Pary shall appoint its
arbiirmeor, amd che [nernarionel Chamber of
Commeres whall appoimt the cthird Aroicrsor
who mus: be in oo way related to either Party
and wiho wnll be the chairmen of the arbors-
o by

(L 3. Exkibir & Annex |, EPSA T2 a2 47.)
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mentality of the unfriendly but recognized
Castro government n Coba was entitled to
pocess to US. courta.  Samco Nociomal de
Cuba 1. Sabbatima, 376 U.S. 398, 412 54
3.0t 523, 531, 11 L.Ed.2d B0 (1'6d). Al
though it noted that diplomatic relatons
oetween the U.S. and Cube had been sev-
gred, and the U5 had imposed & commer
ezl fmORrgS Agamnst Cuba and frozen Cu-
aan assets, the Court nevertheless conclad-
gd that it was “constrained 1o eonsider any
relabonship, akort of war, with a recop-
nized sovereigm power as embracing the
privilege of resortng to United States
couris.” [fd a8t 410, B4 5,08 at 23] (empha-
nis sdded).

The Sabbating Court underssored the
gmportant prot that recogmbion and the
existence of diplomate relations are not
synonymons. See id at 408 n. 10, 410, B4
5Ct at 330 n. 10, 531, While diplomage
relations may be severed “for any numbes
if politieal ressons.” such an aet “doss mob
approach that [expression of animosity\m-
plit i & declaration of war.” o at 410,
i 5.0c at 931: 2¢¢ also 1| Bentiisment
{Third) of the Forelgn Relationy Law of the
United States § 202, comment™d (1987)
{“Recogniton of a govefnmeot is often af-
fected by sending and ‘wecBiving diplomatic
representatives, D@t one ‘government may
recognize anothdr wet refrain from assum-
ing diplomatiFrelations with it Simiariy,
breaking off welations does oot conatitute
derecogmion of the government.”),

The Zupreme Coort more recently re-
affirmeds in dietum, s adherence to this
regogniton-access principle. “I1t has long
been established.” stated the Court. "that
prly governments recogrissd by the Unit-
ed States and aof peoee with us are entitled
to BCCEss 0 00T cowrts Pfizer Inc &
Government of /ndia, 434 US. 308, 319-
20, 88 5.Ct. 584, 591, 54 L.Ed2d 563 (1978
(emplmsis addedl. [n sum, under existing

5. The Libvas "governameent Hid B Charscier-
i2ed by the Presidens of the Usited Suaes ad &n
‘GullEw regme’ and & ‘parkkl b6 e WOkl com-
miEmity,  and i had betn “impdicaied in LError-
m sk throughoo the world an Usissd
Stmiey citipema” (DL 12 &2 14-13 [foolnoes
omined].) Moreover,

Libva's military Porces have attacked US
farces, and US. forces have responded. The
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cass law it & clear that NOC shoald not be
barred {rom this Couart unless the [Undted
States either does mot recognize the Qudha-
fi Governmant, or is st war with Libyn

[2] Sigmificantly, Sun Oi does not ar
gue that the Libyan Government 3 not
recognized by the United States. [nstead,
Sun Of argues that “TtThe ‘outiof repme’
of Libya's Mu'smmar Qadhafiis‘\precsely
the fype af regime at which \these L“mp
limitating] roles are simef."\(B.I. 12 at 17
[emphasis added].) Sun Qi farther argues
that the approprists daguiry, for determin-
ing whether o foresr povernment should
be denisd accéss to U5, courts based om
foreign policw conesrns, B no longesr wheth-
Er & gowerument |8 “recogmized.” [d &t .
17T. Apparently. the United States tradi-
tigpally “regarded recognition as & political
weapon, oot &3 something to be granted as
o PMwfeer of intermational obligation. Its
granting or refusal was discretionary and
could be withheld to further national poli-
cy.” H. Wallace, 'miernational Law Ti
{1886). But, according to Sum Oil "[ik
recent years, the U5, practice has been to
deemphasize and avobd the use of recogmi-
tion in case of changea and inst=ad to focus
an the presence or absence of diplomatic
refabions.” ([h[ 12 at 17 n 17 [eitaton
aomitted].) Ser also B Wallsce, supro: 1
Hestatement (Third) of the Foreign Rals-
tons Law of the United States § 208, re-
poriess notes at 37, Therefore, after de-
tailing the decline of U.S.-Libvan rela-
tions.* Sun 04l concludes that the resulting
breakdown in diplomatie relations bars the
Libvun Government's aceeas to 1.5, coorta.
(DL 12 az 16.)

Meverthelesn, Libya in still “recognized™
by the U.5., albeit perhaps only “technical-
Iy" pven the unfriendly state of relations,
At the very least, this & what NOC asserta
ipee D1 15 at 5, 10 and Sun Oil does mot

Uit Statéd Embaisy in Tripali is closed as
i the Litvan “Frople’ Bursai™ n ‘Washing.
tom, and virtually all scomomic transscisoms
between the United Siates amd Libva have
been prohibried by the .S, Governmeni. The
Fresadeni has declared that there i cerrentdy
i “natlonsl emergency” with respect 1o Lib-
il
ifd ai 15 [fooinoies ormitied].)
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fispute. (Cf DL 16 at &) Neither party
has pointed to any Execative Branch state
ment purporting to derecogrize the Libyan
Covernment; and i seema clear that how-
aver poor relations with Qadhafs may be
today, relations with Castro when Sabbati-
ne was decided were at least equally
strained. Thus, under the Supreme Court's
Sobbating analvss, the currently unfrend-
ly state of diplomate refations with Libys
would not appear to be sufficient to bar the
Libvan Government from U5, courtal
A second reason why the Libyan Govern-
ment should not be barred from our courts
because af the state of its diplomatic rela-
tons with the U5, & that the Executive
Branch has indicated its preference that
the Libvan Government should be given
nceess by granting NOOC & license to initd-
ateé these proceedings” (See D1 154, Ex-
hitat ZE} In the words of one commenta-
Lar,
[It &= safe to generaize that [in this
area] the courts have atiempted to sup-
port the policy of the executive branch
whepever such policy = discermible
and [thus] one may well conclude that
the true sigmibcance of recogniitg “Gr
nonrecognition to the fedsral coufs-is
that the act serves os & Cogepost o the
politiza] wishes of the sxefutive branch.
Annotation, Accesa fo Fedrral Couris -!r!l
Foreigm Sigle or (Wohonal Thereof
Whick [mifed SlatdrDoes Not Becognize
or With Which [fpiied Slates Has Mo Dp-
lomatie Relofions @A LR, Fed ER], 884
{1988 & Sopp 1988 see alse Comment,
[nrecognized Foreygm Soversign  Cowrt
& Seanll alo argues thar Picer, 434 US an
MNF-30, 38 5.C1. m 591, presenis @ mare precise
amtCubsivon of the recogndtion-scoess analvsis
dgplicd in Sehbenmn 378 US. 398, B4 SCC m
52 |See DL 18 ai 2-5.) Pirer, sccording to
Sun 0il, estaslishes a Pao-part "ol for deber-
mining whether a foreign government is enti-
tled b0 access o owr cowrts:  first. s the farewgn
govermeent “PeOimised” anfd, dscaadly, 1§ 4 "EL
peace” with the Uniied Sty Ses Mizer, 434
UE af 319=20, 98 5.CE at 591 rer alo ruprs p.
B0, Sum Ofl maintkiss thet eoea i Libya wers
thought 1o be “recognized.” recem vialemt ex-
changes between our Peo cousErics ouean that
we are nobethelesy ot “n peses” (DU 18
at 1.}
The Coury rejeces this argumens becase the
Plezer larguagps s merely dicza, and the opinion

Access After National Petrochemcal Co
gf fram w. The M/T Stoli Sheaf 12 Ford-
bam Imel LJ. T80, B17-18 (19800

Indeed, the nstant case is not unlike an
earlier dispute litigated in this Coart & few
years ago. The Intter case, Tronsporiss
Aerecs de Angola v Romair, M'ne, 544
FSupp., 858 (D.Dell10E), presented the
L;'Jul.iun of whether o state-owned COrpOrE-
on of the People's Hepublie of Angola, ‘w
cointry with which the United Statés had
oo diplematie relatioes was sattled to.ae-
cess to U5, courts. This Coust Baldethat
becanse “the purpose of depwing the prive
legre of awt o governments not recogmized
by the executive brapéh @ wolely to give
full effect to that bfeoeh's senaitire polit-
cal judgments,” s determination by the ex-
ecutive braneh  that the wunrecognized
governmenty agitsoinsrrumentalicy, should
be allowsd to sie would oaturaliy free a
court froyn dfy restrictions placed on the
exercine Of ita jurisdiction. [d at BE3-54.

Regardless of how repugnant the current
Libyin Government may be to this Cogrt
apd the American puablie, President Bush
has not derecoguized . [nstend, hi Ad-
ministration kaa seen it to issue NOC &
[scense to brng this suit. The Court hes no
choics hepe bot to defer to the foreign
policy wisdom of the Exscutive Branch

0. Trearury Regulafions 45 4 Bar To
This Suit

in January of 1986, President Heagan
decinred that the policies and actions of the

Libyan Government posed & sufficient

does oof otherwise demopairaie an ingend o
alier Sabbsfing’s ressoning. Moreover. as &
practical mafier. it B unlikely that this Court
could deiermine whethey the curreni level af
tension in US.-Libyan relscons was sofficen:
to warren: & finding the owr coustries are sot
“af peare.” given the lack of a formal declars-
tod af war from Congress. Such § deiermins-
tios would be nonjusthciable under the palitical
guestion doctring. Ses E Chemerinaky, Federal
Juriedicticm § 1.5, at 138-37 [198%)

T. Only the Exscugive Branch has the power io
recognize & foreign governmens and, Bence, de-
mrmine which natlons are entitled 1o soe in U5,
courts.  See Pfizer fmc » Coversrmeni of fmalia,
i34 U5 gz 31500 58 SCL at 990
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threat to U5, national security and foreign
policy &0 &8 to consdiute & “national emer-
geocy.” Thuoa, pursuast to his delegated
authority under the Iniernatonal Emergen-
cy Economic Powers Act (IEEPA) 50
US.C. 3§ 1701-1708 (West Sopp.1980)," the
President nssed two executive orders im-
posing economic sanctons on Libya, nnd
authorizing and directing the Secretary of
the Treasury to promulgate mplementng
regulationa, Sef Exec. Order Noo 12548,
51 Fed Reg. 875 (Jan. 7, 1986%; Exec. Order
No. 12544, 51 Fed.Reg. 1235 (Jan. 8, 1966).
The regulstions subsequently ssued by the
Secretary, which are those ai issue n the
instant case, are called the Libyan Sasc-
tions Hegulstona (“the Regulatons™). 51
Fed.Reg. 1354-50 (Jan. 10, 1986 31 C.F.R
pt 550 (1886). The Regulabtions provide, n
pertunent part, as followns:

Unless licensed or authorized pursos
ant to this part, any sttachment, Sudp
meril, decres, len, edecuton, F.ﬂﬂh-
ment or other mdical procsss 8 Sl
and void with respect fo.any property
in whick on or since 410 pom. est,
January 8, 1886 there enitéd an mler
exd af the Croverpment of Libpa'®

51 Fed.Reg. 2452 (Jud. 18, 1986); 31 C.FR.
pt. 550, § 5502108} M198T) (emphasis dd-
ed). Licenses Ree fisusd by the Tressury
Departmeast's Offiee af Foreign Assets
ControlNIOFAC™).

A Tecense for Inidating Suit

1851 Sun Oil argues that NOCs pet-
tion ahoold be dismissed becauss NOC {Head

L When the Prestdemt has declared o netionsl
emergency pursasnt & ¥ US.C § I7T0] of the
[EEFA, he iz awthorzed, “umder soch reguls
ons as ke may prescribe, by means of (sstnac-
tiona, licemmss, or otherwine™ 1o

[A) ireestigabe. regulabe. or profibit—

([} any ranssesions |n foreign cxchange.

(i) ramalers of credll or paymenoy be
Faelin, by, through, oF 0 Any Banking nabns.
o, o the exient that such tranafers o pay-
mEnds iavelve a5y iGleFeR of &Ry fﬂl‘hl:h
Country ar A nalional thersol,
[B) invéstigass, Fogudsss, direct and oompsl,
mullilly, vaid. prevenl or prohibil, any eSguEs-
tion, holding, withholding, use, transfer, with-
drawal traspormtion, imporation or expor:
inthon of, or desling in or exercising aey
righi, power, ar privilege Wwilh respect o, oF
iransacticns invalving. any property in which
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this actson without & Heense. Even though
OFAC has now granted NOC a beense to
cover this procesding, Sun (4l claims that
the Regulations' alleged requirement for a
license before suit can be filed is jurisdie-
tonal in natore, and hence cannot be cir-
cumvented by issuance of a Lcemse that
does oot :-p-n:l.‘.'il:&lj.' ]:|11:|1:'I.dr fﬁr metraactrve
affect

NOC argues precisely (i opposite. [t
contends that the Régulaoons did not re
quire it to obtain a leense to mitiate this
proceeding. [t did, however, procurs such
& license withowt conceding that it was
required 0 do so. Thuos, NOC maintains
that the mgoe-tf whether o ficenss is nsces-
pary’ for inftation of suit s pow moot

Sus) Oil's arguments are without avail
Althgugh it is true that a license meant to
hafe retrosctive effect must state as mack,
gee 31 CF.R. § 550.501i{a), the fsct is that
the leense wmswed to NOC doss |ust that
Licenss number (0585 specifieally sotho-
rizes all of the transactions or acts neces-
sary for initiating this partieular lawsait im
this particular Court. (See Exhibit 2E, D.L
15A.) A lcense eould hardly be more spe
eifie.

Sun O's claim that a licenss to infoate
suit 18 & junsdictonal requirement that can-
not be cured retroactively is aimilarly with-
out merit, and has been rejectsd by numar
ous courta. See, &g, Desn Witter Reym-
olds, Ime. v. Fernondes, 741 F.2d 355, 360
(11th Cir.1984); of National dirmolies =
revt & State of lron, 499 F.Supp. 401,

any foreign cooumtry or & national thereod has
Eny imterest; by aoy person, ar with respect to
any property, subject to tbe farisdiction of the
Umized Smica

50 USC § 1TO2(a)1)

% On Jansary 4, 1990, in sccordance with the
requiremnems of ihe National Emergencies Az,
50 US.C, § 16221d} [(Wen !'il.q:'p.!‘iE'l:I; see alsa
[EEFA. 50 USC 85 1T03(d)} & 1708 (Wem
Supp. 1989), Promdent Bush costioued the smie
of emergency previously deciared wath respesy
o Libya. 55 Fed Reg S50 (1990).

10 Under the Regulstions. the term “Govern-
mend af Libva" specifically includes & corpors-
thon that Hke NOC, is "subsisntially cened o
coptrolled” by the Libynn Goverpmens. S 31
CF.R pt 550, § 550.304{1).
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{04=06 (D.D.C.1280), The regulacons do
not deprive this Coort of jurisdicton.
Rather, to the extent they apply, they
merely effect o change m the goverming
substantive law. Here, the Court need not
decade what, 1f wey, effect the lack of a
license for imitiateg-a lawsuit wouald have
because the Court finds, as NOC urges,
that this i=soe = now moot

b. License for Entry of Judgment

[6] Son (Ml argues that even f N
license s valid for fmifiafimg suit judg-
ment cannot be entered @ faver of NOC
without & further licemss. Bun i con-
tends that, since judgment cannot be en-
tored, NUM lacks stancing because its
claim canmot be redressed by this Court

Ta suppart its positdon that the Hepula-
tions forbid the entry of judgment m tho
ase, San il reliess on the language con-
tained in the Regulations, eapecially in sec-
tion 550, 21Ne), as well as the language n
the specific license obtained by NOC. The
license isswed ta NOC on Qetober 8 1589
by UOFAL, grants permussion for “[ajl
transpctions necessary for the initintion
and conduct” of these and related legs)
procesdings begun i the Eastern Distrct
of Pennsylvania. (Lic. No, L0585/ Exhib=
it 2E, DL 15} However the liceme alo
expressly states that 1t 5 nof"to “be con-
strusd as authortzing the gamfer of any
blocked fonds, or emtrySor, exeenton of
eny mdgment™ (fd [smphasis added])
A letter from the dipeetor” of OFAC that
sccompanies the HEenee, and in addressed
to counsel for WD also states that “mo
entry of judfwienl or execution thereon
may be male\with respect to sither case
without s Rirther specific loense” from
OF ACSJLetter of Oetober 4, 1989 from R
Richard Newcomb, DHrector of OFAC, to
Pecyton Hrown, Esq.. Attorney for MO,
Exhkibst 2E, [.[. 15 [emphasis added].)

MOC negues that the Regulationa do not
require a license to allow a judgment to be
eptered tn its favor m this case. It cope
tends that the Heguistions bar only the

11. Ahboisgh spparently this is the fire time the
Labvan Regalarions have been imsipresed, et
cased relied of By NOC &6 permiadine Hecaiies
e |language of the periinesl provisions is 3o

unkicensed execution of any judgment en-
tered by this Court According to WOC,
sun Oil's interprewition, that mere eniry af
judgment is barred, would render the Reg-
ilntisns unconstitutional. NOC acknowl
edges that OFAC's position is, like Bun
Dil's, that any judgment entered by this
Court will be null and void, unless NOC
obtaing & lkense for this partenlar pur-
posa. (Ser DL 15 at 21-22n.".) But KOC
mamtxing that OFAC's mterpretation of
the effect of the Regulations & ncogrect.
(e}

In suppart of its reading of the Reguls-
tiona, MOC prr.-Frrr: Cases :'m',ﬂ_'pl-ul'.mg
analogons foreign assetfeontral reguls-
tions, All of these cassf\guppert the prop-
paiton that foreign Shoeking regulations
bar only those juditial precesdings that af-
fect o tranafer off fomon property or prope
erty intereata ™~ See, eg, Dean Witler
Reymoldreing) 741 F.2d at 381-62. Mot
Lo -.u:rpr’simg!_-.-, therefare, n none of these
cases were)the applicable blocking regula-
tifna fgund o bar the mere entry of judg-
ment.

aun O does not cite a single case W
support its interpeetation of the Hegula-
tiona, More importantly, it doea not distin-
guish, or even discuss, the long Ine of
authorty relied R by NOC. The Coart's
oWH research uneoversd nUmercos cases,
in addition to those cited by NOC, that
interpretad analogous blocking regulstons
as barring only jadictal mcts that would
affect & transfer of foreign properiy or
propesty interests. See, e, flek Corp, v
Firat Naojional Sank of Sosion, T4 F.2d
L, 8-10 (1st Cir. 1988). In only one case did
o court read blocking regulitions as praohib.
iting an unlicensed entry of judgpment. See
Chare Manhation Sank v [lmited Chinag
Spmdicofe, Lid, 180 F.Sapp. 848, 843 (3.0,
N.Y.1060) fconatruing Foreign Assets Con-
trol Regulations as prohibiting the entry of
& default judgment aguinst Chinese defen-
dant). That court's reasoning has besn
severely criticized, se¢ Goodman, ['miled

similar to that interpreted by ibese other oowrts.
Compary 11 CFR § 25021002} (Libyan Reguls-
riand) wiek 31 CFR § 235.203(c) (Iranisn Rag-
alatiand)
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Stater Oovermment Foregn  Property
Controls, 52 GeoLJ. TET. T96-98 (1364)
[characterizing the decision ns
ous ; Fumnper Lane v Chose Meonbhaiian
Bank No, 77 Civ. 1251 (RLC), slip op. at 15
E.DNY, Nov. 3 1078 (“thE case & 8o
longer consistent with the weight of ao-
thority"™), and does not apply to the facts of
this casa

The sheer volume of cases supparting
NOCs view s impressive. But its constitu-
tonal arguments are equally compelling.
NOC contends that since only Congress can
interfers with this Court's jurisdiction, any
reading of the Regulations that would pre-
vent the entry of judgment would be un-
conatitational. Ses National Airmotive
499 F3upp. st 406 n. 9. NOC further
argues that Congress has not and eannot
delegate its exclusive constitutional aathors
ity to expand or abridge the jurissdiction of
the federal courts. Whether Congréas San
ever delegabe its power over théCjumadic-
tion of the federal courts need not ‘be ad-
dreaned. [n thin case the Court finds. aa
500G urges, that Congrasa has not attempt-
¢d to do so

Prendentf duthority Under
thn AEEPA

In Dames & Moore v. Regan, 453 U.S,
fad, 101 5.Ct 2072, 69 L.Ed.3d 918 (1981},
the Supreme\Court examined the scope of
the power Congress granted the President
pfderthe [EEPA, the statuts pursgant to
witichy foreign blocking reguistions are
wrovnulgated. Demes £ Woars nvolved a
shallenge to the validity of the President’s
suspension of claima against the [raniam
Government still pending in U.5. courts,
and his nullification of attachmests ob-
tained against Iranian ssseta in the United
States. After reviewing the statutory and
regulatory framework under which the
President acted, the Coort held that the
IEEFA specifically authomzea the Prese

12 The Premdest had purpomed 1o &2 pursusng
o his ander the [EEFA and 22 US.C
§ ITXY, the "Hoslage Acl™ Eied.Order No.
11204, 46 Fed.Rag. 14111 (I9A]1). The Cour
rejecied the motlan that sliber manuts suthorzed
TuNpeErRRian of clalma tn US. cowrta  Dasmes
Msars, 453 'S, ai 478, 101 SCL af 25984 Hui
the Cowrt weni on o conclude based on “infer

‘errone-
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dent to nullify the attachments and order
the ransfer of blocked lranian asssts. fd
at 674, 101 5 Ct at 2083-84 The Court
farther noted that the Pressdent also had
the “authomty to prevent or condition at-
wmehments ..." i the firsst placs. [d at
Brdn B 101 5.Ce at 2088-84 n, 6. Buot the
statute coold mof also be read™to authorize
the suspension of claims pending @ U5
courts. Jfd at 675, 10LAS Ot a% 2984, The
latter holding is pertnsnt to the present
case because barrmg the entry of an anli
censed judgmment 5 Bimilsr to suspending
claims, The Cousd resscned the following:
We conchade that although the [EEPA
sutharzed the nullification of the actach-
maikits, it cannot be read to authorize the
suspepsion of the claims. The claims of
deriean citlzens against Iran are not in
themselves transachons mvolnng Irani.
an property ar efforts to exerciss any
rights with reapect to such property. An
in persomam lawsuit, although it might
eventually be reduced to judgment and
that judgment might be executed wpon,

s an effort to establish lability and fix

damages and does not focus on any par

tienlar property within the jurisdiction.

The terma of the [EEPA therefore do not

authorize the President to suspend

cluims in Ameriean soorts. This @ the

Ve of all the courts whish have conb-

sidersd the guestion.
fd. (citations omitted). The President's
Suapeniatn of clairns was E-.'EHEMU}' 'J_Ilhﬂld.
on other grounds.® Ser wd at 688, 101
5.0t at GBS,

In interpreting the extent to which the
[ranian Regulations were authorized by
Congress under the [EEPA, the Court em-
phasized that ““the congressional purpose 1o
suthorizing blocking orders is “to put con-
trol of foreign asseta in the hands of the
Pressdent Jd at 678, 101 SCL at
2088 (quoting Propper w Clark, 337 U.E,
4TZ 453, B9 5.Ct. 1333, 1345, 23 L.Ed. 1480

caces [thas eould)] be draws fram the characmes
af the lepislaion Congress hald] cascied ia the
area, sach as the [EEPA and the Hostags Act,
and from the hisory of soquésscence in eneca-
e clakms seribement 158l che Presicent waa
suthorioed to mispens] pendiag cladms "
at 88d, 101 S.Cr ar J9ad.
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(19491, Hecnuse these “frozen nssets
SErvE &5 4 ‘bargaining chip' to be used by
the President when dealing with a hosdle
country,” the Court found it would not
make sense “to allow individual claimants
throughout the country 1o minumEe ar
wholly eliminate this "bargminmg chip'
throagh asttschments, gamshments, or
simLAr éncumbrafnces ofn property. Jd
But the same reasoning did not apply to
the spspendion of claime becasss the Presi
dent's contraol over foreign property would
not be similarly threatened or dimimished
by ir pergonam lowsuits that merely sesk
to establsh fability., See 1w st 8§75, 101
3.0u a1 2884

The logic of Damer & Moore dictates the
conelusion that the [EEFA cannot be read
a3 authorzing the President to direct the
Tlmrnl.;iz'.!.r_um of reguilations that bar the
mere entry of judgment in & case such as
thisn, NOC is psserting an n personam
claim that consists of nothing more than an
effort to establish liability and fix dam-
agea ™ No property in the United Sintes
would be ffected by the meére entry of
judgment. Therefors, the [EEPA does not
provide statutory authority for Executive
regilations that would prevent the entry af
judgmant by the Court™

2  Prenndent's Power (o Setile (Jlogma

Sun i makes an alternative Srgument
that does not depend sclely onthe IEEPA,
Essentially, Sun (il contends, that the com-
binaton of factors H thet led the :-':'J.F.I'EI.TII
Court in Demes £ Moore o uphold the
President's suspensiof of claima, beought
by American citisgna against Iran, should
be sufficient tn “wphold what it terms =a
“the more Wmited action at mane here”™
namaly, thictregulation of the entry of

13, @uibough NOC |3 pedtioning o confirm an
arbbira) sward, iis clum merely sk confirms-
Hatedy this Court of Sun Odl's [abslity, albeit s
cutablished by the Arbitrel Tribunal, The effes
af entering judgment in this cse would be the
wme a iF NOC had seed Sun 0il for breach of
consract, imiead of moving lor conlirmetson of
an rivicral swerd finding Sum O lishle for chay
breach

14, Son 08 makes meference o several other
smatuses, pursaant io which-—along with the [EE-
Pa=ibe Premdeni claimed o be acting when he
ordered promuigaion of the Libyan Reguls-

Jadgment refating to the claim of a hostile
fareign regime. (D1, 25 at 12} Suon
(il mischaraecterizes both the Court's opin-
wn i Domes & Moore, and the implica-
tHons of the reading of the Begulations it
advocates,

Although in Domes & Moore the Court
did :phnid the SUADERANT of claimm, 1t did
s0 only on fairly narrow grounds:

[Wle re-emphasize the narrowness of our

decimion. We do not decide that the

President possesses plenary power\io

settle claims, even a3 against [dgeigm

governmental entities But where,\as
here, the setlement of claims ‘has been
determined to be & necessdry inchdent to
the resolution of a majoc foreign policy
dispute between our Suntry and anoth-
er, and where, ascheps, ‘we can conclude
that Congress aggieested in the Presi-
dent's netiom, We Sre not prepared Lo say
that the Fresident lacks the power to
seErtle FUeH Blaima.
Dames, & Moore, 453 US. at 688, 101 5.00
at 2891, yThe Court concluded, in light of
Congress’s appareni ooquiescence, that
the President had the power to settle
chaims pursuant o A0 erecutioe agreement
pnegoated with a foreign government to
reagdve & foresgn policy crisis. [& was crit-
ical that the contested Executive action
wis taken pursuant to an exseotive agres
M6 duig-n:d to sattle the clalms of U5,
citizens ngainst & foreign power becanse
the Court determined “that Congress has
implicitly spproved the practies of elaim
settiement by executive agreement.” Jd
st 680, 101 5.Ct at 2987. Although “[plast
practice does not, by itself, create power
o fd at G686, 101 5.CL at 299, the

vose (D0 25 a2 11 m 11} Sun Gl has mot
Efiied 1SS0 EAY siaRite other thas the [EEPA
providen 1he Presasdent wiith authonty io regalase
the eniry of jdgments. The Court would jus
nole, howeves, (hat none of hese caler (LRRibed
rurnishes gny sech suthorisstion o this case.
See, ey, Notional Emergencies Ao, 50 US.C
5 1600 o g Intermational Security and D
velopment Cooperation Act of 1945, 21 USC
E§ 2lataa-d o 1349an-0; Federnl Avimnos Acy
of 1958, 49 US.C. § 1514 3 US.C § ¥1.

18 See supra noie 12,
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Court concluded that in Dames £ Moore
there waa more: mamely, " 'S spstemalic,
umbroken, erecufite prochice, long puar-
sued to the knowledge of the Congress and
never before quesitoned [that eould] be
treated, a3 & gloss on “"Exscutive Power'
vested in the Pressdent by § 1 of Art 11"
I iguoting Foungstoun Sheet £ Tube Co
v Sawper, 343 U.S. 578, 610-11, 72 5.CL
E83, 297, 56 L.Ed. 1158 [1852) (JTacksan, J.,
concurringl) (emphasis added),

The Domes & Moors ratdopale for ap
holding the President's suspension of
claims is inapplicable to what Sun 04l calls
the Libyan Hegulations' reasonable contral
over the entry of jodgment on & claim
brought by Libya. President Bush has not
entered into ANy execuOve agresment io
settle the claims of U.5 ecitizens sgainst
Libya. Thus, that the President might
have the power, mof emploped here. o
settle or suspend & claim between Sumv0il
and NOC, through negotintion of ag wxefy-
tive agreement with Libya, is sinply jrrele-
vant. Moreover, contrary w SugOil's con-
teptions, regulating the egtry of judgments
is not & more modest power.chan suspend-
ing claims pursusnt’to anexecutive agree
ment. Huf evenqf 1€ were & more modest
power, 3un (il has pot pointed to any evi
dence that Congress has acquiesced in the
President's use of it Similarly, Bun Oil
has pot) detponsirated that the Execuotive
has ezercised its allegedly modest power to
cepdlaie the entry of judgments in the reg-
ashite systematie, unbroken. and ungues-
goned manner. ! Ser Dames £ Moore, 453
U.E at 686, 101 5.CL at 20800, According-
ly, the Court concludes that n this case the
President does not have the power to pro-
18 S Ofl arguees thar blecking regulatisns nach

a3 the Libvan Regulations have beem opheld

Giimenoial thifd L6 1he pasl. As ilabed proviois-

Iy, however, née pupra pp. S09-R10, wirtually

every time the regulatiors were upheld they

were read as mof barring the mere eniry of

|sdginaat

17. This resudi does mot hamper the President's
phility 1o mest forsign policy objectives that
necessitaie keeping undesirable foreign govern-
ments out of US. couria The Presidest can
abwava refuse in the firsl (nsiance o recognise
sach & government o B can denecogmias &
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fabet the mere entry of judgment by this
Coart."
3. Premdent’s Power lo Change the
Croverning Low

Zun Oil's final argument is that mtee
preting the Regulations as barring the o
try of judgment would not render them
anconsdiutions] becanse sueh™3 . reading
wonld not improperly diveat this Jourt of
jurisdiction. Rather, SundQil contends that
the bar against entry-of Yedgment would
simply be, such as the suspension of cliims
in Dames & Moore, a legiomate Exscutive
sction that cremted new sobstantve rales
of law.'®

Spn Off misses the eritical isspe. It @
true et gven Domes & Woore, the Presi
denfhargiably has the power o enter ioto
AR executive agreement with Libya which
pettles claims existing between U5, and
Libyan citdzens. [t &8 also tue that such
an agreement would change the law gow-
erping cipms betwesn Amencans and Li-
byana, and this Conrt would be bound to
apply the substanthve rule of law created
by the executive agreement The Presk
dent must, however, have in the first place
the power to do the act that produces the
alleged change in the governing law. Cf
Dames & Moore, 453 1.5, at 835, 101 5.Ct
at 2989 (noting examples of how the Presi
dent changes the governing law by dong
nctn that he B empowersd to dal

[n this case, the Court has already com-
cloded that the President's statutory au-
thority s limited to reguisting those judi-
cial processes that would effect & transfer
of farsign property or properiy interssts.
Moreover, any power he may have under
Dames £ Moore B not sppbeable hers.
The Coort therefore rejects this argument

recognired government ikai laier displeases his
sdminimration. See suprs pp. S05-A0E.  Fur
IBErmare, A pobed Fferlmu.iﬂ_.'. SEE JupYE PR
BO7-B08. i this case & lcast, the Execuilive
Branch has indicated that it prefery that the nat
S

& The Couri achknowiedges whati NOC has re-
peniedly poioted our Sun Oi's various amgus
ments, regarding the relationship benwesn the
Reguistions and the jurisdiction of this Court,
are eryusbly irreconciisble. (Compare DL 18
af & wagk D1 25 &£ 12-15)
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1L Demal of Sun iy Motion fo [xs-
misx

Having rejected all of the arguments of-
fered by San O in support of ita interpre-
tation of the Hegulatons, the Court will
read the language here in dispute as wirtu-
ally every court before it The Likyan
Hegulstions prohibit only those judicial
acts that transfer Libyan property or prop-
erty interests. Thus, the Libyan Reguls-
tions do not bar this Court from entering
judgment in this case, and Sun Oil's stanag-
ing arguments must fall Furthermore,
for the remsons previously mentioned, this
Court has already determined that NOC
should not be barred from U.S. courts be-
caase af the state of E.E.vtgh}'m relaticmns.
Therefore, having foond ail of s argu-
ments without mert, the Court will deny
Sun (Ml's moton to dismiss NOC's petition.

THE MOTION TO ENFORCE THE
ARBITRAL AWARD

T.8] The Convention on the Recogni-
won and Enforcement of Foreiggn Arbitral
Awards sttempts "o saoourage the resog-
niton and enforcement of commercal arbs-
tration agreements [n isternational eon-
tracts and to unify the standards by which
agresments to arbitrate are observed-and
arbitral awards are enforced m the signats-
¥ countries.” Scherk v Alberto-Cullver
o, 41T U.5. 506, 520 n. 15, Sd\G.CH 2449,
2457 n. 15, 41 L.Ed.2d 270 (19T\citatona
omutted) (emphasis addéd). “~SThis Court
must recognize the award rendered by the
ICC Arbitral Tribunal W MOC's faver un-
lesa Sun Of] canisuccassfully assert one of
the seven defensss enumerated in Article V
of the Conventhon |'_'_',"f Parsons £ Whedie-
more Ooerseas Co, fme ¢ Soctete Greme-
rale dalUndusine du Paper (RAKTA)
SO0ENE R4 B6a 978 (& Cir.197dL San Od
ks \nvoked three of the seven defemses
against recogniton. (DLL 12 at 23-24) It
bears the burden of proving that any of

I% Sun O ciaims this Aret argumes for urging
fgh-feengrEich ol che @wErd 6 Saasd of Mwd al
the Convemison's emumersied defenses. namedy
sections 1(b) amd 2{5) of Aricls V. Sectioa I(B)

pronvides @ defense agninsl recognition of ano

award upoi prodal that “[ifhe pardty agiinst
wiom the awwerd is invoked was nol gven prope

these defenses & applicable. ['mperial
Ethiopian (ov? v Baruch-Foster Corp,,
006 F.2d 34, 336 (Gth Cir.197T6k 4l Had-
dad Bros. Enterprizes, Inc. v. M/S Apaps,
B35 F.Supp 208 208 (D.Del1588), affd
without opimiom, 313 F.2d 396 (3d Cir
1987

After considering the evidence and argu-
ments of the partes, this Coart, for the
reasons outlined below, rejects Sun Oil's
defenses and conclodes that the arbitral
pward is entithed to recogmition and ent
forcement under the Convention.

L [se af "False aond Misleading'™ Tesili-
TGy

Sun Of's first ground {Sr dsserting that
the arbitral awerd shouwld noe be recogmized
revolves around the/Arbital Tribunal's re
lianee on the testimagy of 2 Mr. C. James
Blom. & witness.for\NOC. Essentially, Sun
il claims that\Mr. Blom's testimony waa
false and.mialeading, that this testimeny
was cribical to the Arbiteal Tribonal's deck
sion indtherefore, that recogniton of the
award would violate Sun Oil's due process
rights.™ Mr. Blom's testmony was mis-
lending, according to San Ol because the
Arbitral Tribunal was given the incorrect
impression that Mr, Blom, a former viee
president of Oecidental Petroleam Corpora-
tion ("Occidental™), was in charge of Oeci-
dental's Libyan operations during the tme
perod At i=sue. Sun i also charges that
Mr. Blom's testimony, “'on the central maue
of the case” (D.L 16 at 10), was false
Specifically, Sun il challenges Mr. Blom's
asserton before the Tribunel that Deciden-
tal replaced its 230 American employess in
Libya primarily with Canadians from its
Canadimn submdinry. According to Sun
Ofl, this sssertdon waa critical because one
of NOC's mam contentions during the arbi-
tration was Sun OH's allaged ability to per-
form under the EPSA by drawing on ita

er notice of the appotmiment of 1he arkisator or
al 1he mrblrazian proctsdings or wid oflaruise
unsble 1o pressni his case. . Section 2ib)
provides hal &h pwand may be relused recogni-
os if 4a enforcement ar recogmition “wouald be
candfary o the giblic palisy™ of the counkry in
whigh recognibon is soaghi.
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Cansdian subsidiary for personnel, ns Qeei
dental had allegedly done,

[ntentiorally giving false testimony in an
arbitration procesding would econstituts
fraud. Cf Dogherma v Safeway Siores,
fme, 679 F.2d 1298, 1297 (9th Cir), cert
demied, 455 US. 500, 103 S5.Ct 348 74
L.Ed.2d 338 (1982). But “in order to pro-
tect the {imality of arbitration decizions,
sourts must be slow to vaeate an arbitral
award on the ground of fraud.” Id (cits-
ton omicted). Accordingly, “Tthhe fraod
must oot have been discoverable upon the
exercist of due diligence pror to the srbi
tration.”" Jd (citation omitted). The alk
leged fraud must also relate to & material
mEne,  Ser Newark Stereotypers’ [mion
Na, 18 v. Newark Morning Ledper Co., 397
F.2d 554, B0 i(3d Cir) [pErjury does not
justify vacation of an arbitral awwrd if it
relates o “an Eaoe remots from the ques
thon to be desided™), crri dented 35 WUE
354, BS B.CL 378, 21 L.Ed 2d 3656 (196810F
Dogherra, &79 F.2d at 1297

a Mr. Blom's Credentiils

[9] Sun (hl's first challenge, regurding
the alleged misceficesentation of Mr
Blom's credentals)borders on the friv-
olona. [t is e tat'the Trbonal appears
o have msgnderstood the extent of Mre
Blom's aétiml dutes.® But there 8 no
rennon(ta gonclode that NOC was at fanit
for, this \miSapprehension,

200 The Arbiiral Tribunal concluded Mr, Blom's
poMion & head of Eastern Hemisphere Explo-
ration meant he was in charge of Occidentals
Libyan opermticns. (Sar DL 3, Exhibit B First
Award Bt 51.)

il Boner v. Dean Winer Romolds, iwe, 835 F.2d
LIVE [1ich Chir I98R), og winick Sian Cil relbes.
presents very differens facee.  First. as NOC &m-
phasizes, the appelinsis in Somgr were not given
sdvance gotice that the expert 0 quesiton was
Epoing 1o testify, while Sun Oil received informs-
ton about Mr. Blom over half & year in sd-
vance. Secondly, the mispercepuion as o the
Homar experts credennisls was csused by the
expert. who deliberuely perjured himseld on 1he
siand. Even more impormntly, bhowever, the
“gapert” [ Bomsr furpoed oul o be an actusl
fake That is, ke lled sbowt all of his cceden-
rals—where ke weml 1o wehood, whas degrees he
had, and what jobs he had hesd.

Mr. Blom's testimony was compietely nc-
curate. During the 1984 hearings, he stat-
¢d, on direct examimation by counsel for
NOG, that he lived and worked in Libya
from LB6T to 1968, when he was transfer
réd to Bakersfield. (Ses D1 154, Exhibit
6B, Transeript of First Award Hearing at
G8.] He nlso stated that after his transfer
fe was eventually promoted(to Mee press
dent of Enstern Hemispbese\Exploration,
although he continued {0 peside in Bakers-
field (fd st 70) 1 the Tribunal got the
wrong impression about Mr. Hlom's rels-
tionahip with Oceideptal's Libyan opers-
tions or the meading of his srea of reapon-
zibility (thé “Eadtern Hemisphere™), it is
Bun Oil's, own/fault.

Coungel for Sun O had ample opportuni-
iy o, cruss-examine Mr. Hlom regarding
the extent of his duties. (See g, DL
15A, Exhibit 8B, Transeript of First Award
Hearing at 87-101) Counsel simply choss
oot to do so. Moreover, Mr. Blom's ap-
pORATRNCE BS & WitNSSS WAS ROl & SUrprse
NOC had provided Sun (il with its list of
witnesses over six manths befare Mr. Blom
testified. (See D.I. 15A, Exhibit 64.) That
list not only identified Mr. Blom as an NOC
witness, but also noted hin eredentials and
retlationship to Cocidental, and stated as to
which matiers he would testify.® (See fd
at 6]

Sun 04l emphasizes Mr. Blom's second
appearance before the Tribunal, after the
First Award had already been entered ™

Mr. Blom. on the ather hand, was complsiely
rruzhiul abhout kis credentials. 1 was the Tribu
nal fiself that drew the wrong conclusion
Moregver. this “error” was nof material. Even
though Mr. Blom was not in Libya or in charge
of Occidestal's Libyan operstions during the
period when the EFSA was pegotiated and in
cffect. Sun Oil has not argued thar be was mor
Gualified 10 pive an expert opindon a8 o the
meaning of tse EFSA or markst conditions: for
gualified persennel for oil explaration activities
in Libym, Unbike the Bomer “expert,” Mr. Blom
did have legitimeie credenials he bad previ-
cusly lived and weorked s Likys, and during the
redevand period was sl working as & viee pred-
deni for Oocidenial.

ZL As abready expimined, see mprs p 505, the
first s=t of hesrings were beld i |94 and
resalied in the isssance af the Tribunal's “Firs
Award,” which determined that San Oil had oot
properly vaked the EFSA"s fonce mopeure pro-
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Sun U8 argues that at this poiot, since the
Tribunal's msapprehension of Mr. Blom's
eredentials was apparent from ks siate-
ments i the First Award NOC should
have informed the Trnbuosl of the “error”
if it was going to rely on Mr. Blom's test-
mony agmm. Although perhaps NOC
ghould have corrected the Trnbunal's mis-
perception® it did not present any false
testimony, even At Mr. Blom's second ap-
pearance. Thus, thers wes oo “knowing
use of false testimony,” as Sun 0dl defines

the alleged fraud. (D0 12 at 32.)

b. Alleged Use of Canmadian Personnel

[10] Sun (h's second challemge to Mr
Blom's testimony has more foree, but i
nonetheless mot sufficient to warrant non-
recognition of the Tribupal's award Me
Blom's statement that Cecidental replaced
ity Amercan personcel with Canadians
does in fsct appear to have been maccu-
rate. [(See DL 124 Exhibita 5 & 6 Com-
pare Aff. of Mr. Blom, DI 15A. Exhibit 6
with Transeript of Mr. Blom's Testimony,
DL 154 Exhihit 6B.) Buot as with its first
challenge, Bun Oil has pot produced any

visiona. Subsegiscntly. more besrings were
hedd in December of 1985 and June of 1986, [o
February of 1987, the Tribunal issied ity "Fisal
Award,” which deall with the issues of Gability
amd dxmages.

Mir. Blom wemified ininially during the \pre-
First Award hearsings. A transcriptis Svailabie
of this testimony. (Ses DL 15A, BExhibiz 6B.)
Mr. Blom testified a second e n June of
1984, Apparently, oo transcripl of this testimo-
ny s available,

1. Ewes if this wers viewsd 5a an |Imprepriety
on NOC's part, ssch misconduey would not be
wufflcient grounds for refusing 1@ recognise the
Tribunal's awand. “in light of all of the facs, the
Cowrt finds the W0C's failure to st afffrmacive-
Iy o correctthe Tribunal’s misunderstanding
regarding, Mro Blom™s credencials is hardly the
tvpe of mMasconduct thai would deprive San 06
of a Faix hearing. CF Apex Fowmiann Sales, Imc.
w, Kleinfald, 518 F.2d 1089, 1004 (3 Cir 1987}
["[M]iscondec apan from cormaption. fraud. ar
partialiy @ he ErbErers jeibdles reverual
saly i it w0 prejodices e rights of & pasTy thal
11 desies 1the party & fopdamenimily fabr bedr.
|ng b

4. Comtrary to Sen Odl's assertioms, the Coun
sameludes thas Mr. Hlom & inecoisrule fILFMER]
that Occidemnl had used some Canadism em-

gvidence 0 show that this inaccuracy was
apything other than unimtentonal

Mr. Blom testfied that aboot half of

Ceoental's 230 American employess 1o

Libya were replaced primarily by Canadi-
ans from ita Canadian subsidinry and Hrit-
ish ecitzens from Cecidental's London of-
fice. (D0 15A, Exhibit 6B, Transeript of
Mr. Blom's Testimony at T5) Mr. Blom
now Btates that those 230 American em-
ployees ware replaced with *
cana," half of whom eame from within the
Oecidental orgonization. (See DI 154, Ex.
hibat &, Aff. of Mr. Blom at é-5.) There
fore, the ezsential point of Mr. Elom ptesbe
mony s reaffirmed in his affidavic Sun 0
could have replaced it personn®l in, Elbyn
with non-Americans, s COogdental did™
(fd at 5.) The affidaviisqaifsred by Bun
il to eounter Mr. Blom’s testimony do not
controvert this eritidalNpaimt™ (Cf DL
12A, Exhbits 5 6.

The most impostant consideraton of all,
however, W thaf Sun (il was able to
presant all af thess arguments to the Arhi-
tral Tebunal. [(See 1 at 81 n. 25 DL
15A) Exhilnt 8, Affidavic of Mr Blom at

ﬂlhi!!!l ol its Cansdinn pabsidiary was pol ma-
fitriml to the Arbitral Tribusal's declsion. The
Tribumsl's own charscierization of Mr. Bioma
testimony Hlusrates the fact that the crivical
imsue was whether amy non-Amercans, mof nec-
essarily Canadians, vwere available o replads
Sun Oil's American personnel in Litya:
Bir. BLOM has testiffed that Oocidental Ol
Corporation was able %o continue Ra Libvan
production and explortion eperations. despits
the Passpari Order by replacing. within & fes
monthe o less chan 1% American nationals
by an equal number of mon-{lE peromns
portly from wiitkin the Oooidemial group of
(0.l 3 Exhibis B, Fersd Award & 5] [esaphasis
added].)

e A ST

3. Harre e AH Robdes Co. fme, 750 F2d 1500
(1kth Cir. |95, vacared in pars, 588 F.2d 13003
(1lth Clr.198%), is therefore inapposiie. The
Harre court simply concloded that the appsl-
lanr's Rule #Xb) motion for a new Erial shousd
have besn ganted where the record Ehowed
that “s maierial expert witness tesified [akscly
pn ibe wifieale ichas in DhE oSiE, |and] the
defeose miborneys knew or abould have Known
of ithe falsity of the testimony.” Harre TS50 F2d
ot 1503 (emphasis added). Here, 1be Court
finds st the |Imsccwrase testimony did ned re-
laae 1o mn wldmene e io the cass.
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B-4.) See alse Waiermide Ocean Nowipa-
tiom Co., Ime v fulernafional ."-hrl'pa!m
Lid. 727 F.2d 150, 158 (34 Ciz. 1984 Buo-
tromik Mess-und Therapiegernete GmbH
& Ca, v Medford Wedical Inatrument Co,
4156 FSaopp. 133, 130 (DNI167T6) Mr
Blom's affidawit. which recounts what tran-
spired durng his second sppearance befors
the Tribunal in June of 1986, attests to the
faet that all of Sun Oil's current arguments
were made 10, and hence implicitly rejected
by, the Tnbanal
B. At those [June 1988] heanngs, sk
though no prior notics had been provided
to me or counsel for NOC, coansel for
Sun 04 mised [Esuss concarning my cred-
ihility and the accurncy of the testmony
wiich | had given at the force majeury
hearings two years earlier. [n partcu-
lar, counsel for Sus Oi, porportng to
establish that | had msrepresentsd my
credentinls to the Tribonal, read to tha
Tribunal from a statement of Dudley M.
ler pointing out that | was not n(Ehange
af Oecidental’s Libyan operationsiin.] 98]
and 1982, |n additon, couswel for Sun
Ol assertad that my testimony concern-
ing Oecidental’s replasement of its U5,
personnel with Canadian personnel from
its subssdinry Cop(ocy.was ermonesous and
rend from aoftEtement of [an Cumming
that no CanQxy personme] were used in
Occidental’s Libyan operations. These
statamants which were offéred to the
Arbitral Tribunal in 1986 are identieal in
all misterin] respects Lo the statements
presénted to this Court in the affidawits
af Mr. Miller and Mr Comming.

V.1 16A, Exhibit 8 Aff of Mr. Blom at 4-
s aleo DI 15A. Exhibit 8C, Mr. Elom's

3. MOCs counsel Mr. Riedinger, ohjecisd
during the fune 1986 hearing befare the panel
1o the inoroducion of any evidence on this
subject [ie. Mr. Blom's pror tesismony], and
objescted o any guesitoning of Mr. Blom om
this subjeci by eliber the panel or Sin's coun-
sel. While one of the arbitraiors hed begun
io guestion Mr. Blom. thas ingisiry acpped
abruptly aher Mr. Riedinger's obpectiops.
The panel s recelved Bo evidence on this
schject and cxpressed no views on it in i
Awards or slpcwhere

(DLL 1% mr 15.)

7. Becognition may be demied f i)l award
dealy with & difference not contempinted by or
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Handwritten Mobes of June 1986 Heanmng,
ot 910 [pages not nombered]) San 0l
has not exactly offered an alternate pictore
of what oceurred during this second hear-
ing. Its few comments on this Esps are
rather ambiguous ® and are not supported
by any affidavits or other evidenes

The Court therefore accepis-Mr. Blom's
description of the second hesring, hnd con-
cludes that Sun (il was pat prevented from
presening 18 case. Sgg‘ Ennv:nuun. ar.
V., s 1(h). In additon) Sun 04 has ot
proven fraud  Altersasively, even assum-
ing the alleped-fegud’ did oceur, it did not
relate to o mEwsal ssoe in the arbitraton,
and Sun 0¥ could have discovered it duning
the procesdings.

lllgmage Award Nol Supporied by
the Emdence

Sgn (il's second challenge to confirms-
tion of the award focases on the 820 mallson
the Tribunal granted in damages. Aceard-
ing to Sun Oil, confirmation of the award
should be denied hased an article V, section
1ie), ™ because the arbitrators exceeded
their authority, and based on ardcle V,
section 2b), the Convention's puble poliey
defense, because confirmation would vio-
late due process., Sun O argues that the
Tribunal exceeded ita authority because it
did not base s damage sward on the o9-
dence presented and instesd scted as an
amiogble compomiieur, which tries to reach
merely an equitable, and not necessarly
legal, result™ Son (il also argues that
the Tribunal &id not have jursdieton to
congider NOC's claims bassd on Article 8.2
af the EFSA becapne such claims wers

noet fallimg wathin the terma of the submissbos B0
arbsiErERian, of i CoMMEE decsons 0N A
beyand the scope of the submisten 1o arbitrs-
e = Conveotson, &L W, seo Lcl

I  When submiting a dispwie o arbisration, the
parises calm requesi thai ibe arbirabors act &8
ariaie rompanieury, whech means thai the ar-
hitranors can “iak[e] inip comnderanon oot andy
legal rules, bt adso whan they believe pustioe,
fairness, and equiny direce] | Lecayer-Thieffry
& Thiclfry. Megohshing Settiewemi of Digpuires
FProvinons n feremonong Bunnesr Comrecis
Hecgmr Devaioprienls oi Ariirenon and Oefer
Procesyas, 45 Bus.law. 577, 591 (1990}
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ootaide the scope of the Terms of Hefer-
ence to which the pardes agreed before
submittng ther diapute o arbibreton.

Article ¥V, section (lNe) of the Comven-
tom, on which Son (ki reliea, “tracks
more detmiled form § 10d) of the Federal
Arbitration Act, 8 USC § 100d), which
authoriees vacaong an award [whhere the
arhitrators excesded their powers. ™ Far
smomx & Whittemore Oversear Co., 508 F.2d
st 976, Like other Convention defenses to
enforcement of a foreign arhitral award,
this defense “‘should be comstroed narrow-
¥." [ I counterpart section 1Nd) of
the Federal Arbitraton Act, has also been
Eiven 4 narrow rendcing, Andros Compo-
nia Maritimoe, SA v Mare Rich & Co,
AG, 578 F.24 681, T8 (24 Cir.1978).

The Third Circuit recently addressed a
ciairm that an arbitral award should ke va-
cated becanse the arbibrators excesded
their powers in violation of section 10{d) of
the Federal Arbitration Act That coss,
Mutual Fire, Mormne & Mnland mesurance
Co. v Novrod Eoimrurance Co., 868 F.2d 52
(3d Cir.1988), describes the inquiry a court
should undertake ss follows:

It in well catablished that €he

“court's fupction in confirming oo/ Vet

ing a eommercial [arbibrstion] @ward/ s

severely hmited.” [n condustang our re-

wiew we most examine both e form of
reliefl awarded by the ashitrator as well
is the terms of that pelw? We must
dewermine if the fiwm of/the arhitrators
award can be raliowedly dersved either
from the agreement betweoen the parties
or from the parties submasiona [sic] to
the arbitratars. In additon, the terms of
the arfittul award will not be subject to
judscial\ revizion unleas they are “com-
winlely frrotional”
Novad Beimrurance Company, BE8 F.2d at
56 (citatioms omitted) (emphasis added).
For the reasons stated below. the Court
finds that the Tribonal's award of damages
was "rationally derived” from the parties’
agreement and that the terms of the sward
are not “completely irrabiomal.”

9. Sun (8 made the same jurisdictions] angu-
meni before the Tribunal U was rejecied for

a. Jurisdicon of the Tribunal

[11] The arbitration clauss contained @
the EFEA is very broad. [t provides, infer
aite, that “fomy controversy or clafm
arising out of or relating to thisn Agree
ment, or breach thereof, shall, in the ab-
sence of an amicable arrangement between
the Parties, be settled by arbitration...."”
(D1 3, Exhibit A, Annex 1, EPEA 1232
47 [emphasis added].) The Terms of Refer-
ence, pursnant to which the dispots andegs
Iying this case was submitted to arbiirse
tisn, specifically state that one of the\lis-
sues to be determined” at arbitratiop wea
“Tthe what relief, if any, & eanch(party enti-
tled?™ (DI 3, Exhibit A, Asnex.2/Terma
of Reference 1 IV(E), at 5\In additon, as
stated in the Terms of Referwnce, NOC's
claims included the allegiten that San O
was “linble to NOC forvall remedies and
amounts svailable ander the EPFSA and the
applicable lnwr, Y (fd 1TIHAND), at 2-
1) Thus, €he.issue of damages, onder Ar-
ticle B8 wr\any other provislon of the
EPSA N\ was properiy befors the arbitre-
tore.®

> The Tribunal's REationale for Dam-
nges

[12] After evaluntng whether and to
what extent Sun Of was Hable for dam-
ages, the Arbitral Tribunal concluded that
Ardele B2 of the EPSA consttuted & ligui-
dated damages provision. Article B2
states in pertinent part

8.2 Follure o complete Esploraiion

Program
[n the event that any part of the Ex-

ploration Program for any Ares is not

properly completed by the end of the

Exploration Peried applieable to such

Ares, Second Purty [Sun O] shall imme-

distely psy to First Party [NOC] the

costs of such uncompleted part at the

end of such Exploration Perlod.
{01, 3, Exhibit A, Aonex |, EPSA 182 at
23-24.) Article B1 of the EPSA, which
immediately precedes the language guoted
above, siates:

8.1 Ezploration Program

reasons similar to those mated by this Cour.
[Sea DL 1, Exhibit C. Flaal Award sa 17-200)
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Second Party [Bun (il] undertakes, as
A MInimum exploration commitment, 9
spend sach amounts on the Explaration
Program 58 may be necessary o com-
plete the Exploration Program properly.
The Parties currently anteipate that the
Exploration Program wnll cost af lecsd
one hundred million IS5 Dollars (TLE

1 (N, N

ifd 181, at 23 [emphasis sdded]) The
Tribunal found that this language in the
contract made Sun 0l Hakle “for the conts
af the uncompleted part of the exploration
program ... [without any] finding that the
First Party [NOC) suffered sctual loga.™ ™
(0.1 3, Exhibit C, Final Award at 30.) Tha
Tribumal went on, however, to conssdar the
affects of Libyan law, which governs tha
EPSAM

The Tribunal noted that, under Libyan
law, lquidated damages provisions are val
id; however, “damages fixed in advenes by
such | |sguidated d.l:r..l.u;:l] cladses Arg nat
due 'if the debtor establishes that the credi-
tor has not suffered any loss| [/ Whitsasv-
er, (fd at 3] [diseussing Artelss 226 and
227 of the Libyan Civil Code]j=The Triba-
nnl eoncluded that “the/dshiag,” Som Odl
fadled o sstablimh that WOC had not sof-
fored & loam:

The Arbitral Tribussl s bowever unahbe

to accept SUN-DIL's contention that oo

damages whatsorver were efMered hf

N.OE as~a reanlt of SUN-0IL's non-

complétion of the exploraton program

et clear that N 0.C. did suffer some
loha by losming itm chames, wnthin he ex-
ploration period, to discover oil in the

Contruct Aren ind, wifhin the erpiora-

tigm p.-.nnd. Lo odbviain &1l the Informaton

30. The Tribunal commenied that alsbough Arti-
cle 8.2 of the EFSA could "lead o ratbher severes
and rigid comsequences for the pasty undermak-
ing exploration operations . . . b must be kept in
menid thad the EFSA is & risk contrect,” (0.1
1. Exhibdt C. Finsl Award 52 17 [emphesis add-
edl} In recarn for a “tax-fres percentage sbare™
of any crude odl discoversd and produced, Sen
CHl "endertook & unconditlonal asd sbsobaps
duty to render a counter-performance which
consisted elther in the Umely completion of the
sAplorates operabons of, f SUNSDIL did not
complete these cperatons within the prescribed
teme, is the paymient by SUR=0IL of the costs of

and dats nesded to sasess the petrolenm

regpources in the Contrset Ares
(fd [emphasis in the orginal]; see gl id
at 37 ["“(Tihe nctoal loaa saffered by N.O.
C....consists of the damages flowing from
the fmet that N.O.C. did not ressive, within
the exploraton period, the geopbyascal in-
formation and data needed to asasER the
petroleum resources in the Contract’ Area
and to make decisions accordingly.™T)

Having concluded that Son i failed to
make out the requisite showing under Li-
byan law that NOC dig oot Suffer any loss
at all, the Tribunal es-went on o consid-
er whether the ghtire sum called for by the
coptract a8 laqoidsied dameges should in
fact be awprded The Tribunal focused
aguin of\Libyan law, which provides that
TetheVudge may reduce the amount of
thete, [Hyuidated] domagss if the debtor
estabiishes that the amount fixed was
grossly exagperated or that the principal
obligation has besn partially performed.”
ifd at 31 [quotiog Artcle 222, Libyan
Civil Code]) For several reasons—includ-
ing its conclusiona that Sun Oil, although
neorrect mn cllu'nmg'_l"prw MANENrE, RETVEr-
theless mcted i good faith, that 50C did
not make reascnable efforta to mitigate it
loss, and that the cost of NOC's actual loss
decrensed becapss of the drop in global
crude oil prices—the Tribunal found that
NOC's recovery of liguidsted damages
should be limited to £20 miilion (fd at
36=40.)

In fashioning its damages award the
Tribunal ecarefully considered both the
EPSA and Libyan law, a8 well as the sub-
massions and srguments of the partes.
The Court finds that thers is nothing “'=om-
pletely irrational” about the Tribunal's

the unoompleted part thersol.” (d) Albough
this was & “hesvy commitment.” [t wis not &
burden sufficieni “to deier ooe dosgn Giber pe-
ralewm companies fram emlenng (nio more o
lems idempical EPSA‘s wath MO in or sbout
pema i

¥l. Arocle Il of the EPSA smatexs “This Agree-
mast shall be governed by and [sterpreted in
accordance with the lnws and regulstions of the
Socialin People's Libyan Arab Jamshiriys. in-
cluding bt Petroleum Law.” (TLD. 3, Exbibin i
Anmex |, EPSA 711, & 45}
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award or ita reading of the parties’ con-
tract Thus, mindfal of the fact that “[ilt
i not thm Coiart's mbe LA it A Lhe
pane] did and resynmine the evidence under
the guise of determining whether the arbi-
trators exceeded their powers,” Novad Rl
insurance Company, 568 F.2d at 56 (cita-
tion omitted), the Court will not inguire any
further

2 San Oid's Due Process Rights

[13] Zun Ofl argues that its dus process
rights would be viokated by confirmation of
this damages award Hence it ashs that
the award not be recognized hased on the
Convention's public policy defense. Be-
canse the Court has already concluded that
the Trbumal's award is rationally derived
from the langusge contained in the EPSA
and Libyan law, San Chl's due process ar-
gument does not have any merii®

[IL. Violatiom of L5 Public Policy

[14] Sun Oil's final challenge to confir
maton of the award rests !ul-ui.j' on tha
public policy exeeption contained in articls
V. secthon 2(b). of the Convention. Both
parties in this case agres that the publie
policy defense “should be construed-uar
rowly,” and that confirmation of a Yopéign
award should be denied on thd basis of
public poliey “only where (enforcement
would violste the forum state most basse
notions of morality and gustice.” Porsoms
£ Whiltemorey Oversaan\Ca, 508 F.2d at
974 icitations omuitédly sF alio Watermde
Deean Navigatide ‘Col [me v [nirrena-
tional Nowigaitm-Lid, 737 F.2d 150, 152
i2d Cir.]988). Newt too surprsingly, how-
aver, the parties do not agres as to wheth
er this pasbcolar cass fita within such &
definitsan of the public policy defense.

Sim) Of]l argues that confirmaton of the
award in this case would violate the publie
policy of the United States for three res

. To wme exesl. Sun Uil Cus process argas-
el iy readly & cladm thst the Tribunal erred in
its imerprewation of Libyan law. A mere ermor
of law would not, bowever., be sufficient
grounds to refuse recognition of the sward. Re-
statement (Third] of the Foreign Reladons Law
of the United Stapes § 480 comment a (IPET)
ren Noriferop Lorp. Trdaad fard iull'l' S, 811
E.2d 1265, 1269 (7th Cir.], corr. demind, 484 U S,

sons. First. Sun Of contends that because
confirmaton woold “penalize Sun for obey-
ing and supporting the directives and for
eign policy objectives of its government,”
ither COMpEATIES and medividuils would be
lese likely to suppart U.S. sanetions pro-
grams, thereby diminighing "Tthhe abality of
the U5, government to make snd enforce
polisies with economie coats to U5, Stzens
and corporations....” (DL 12 at 51)
Secondly, Sun 0 contends that confirming'
the award would simply be “inconsiftent
with the substance of United States antiter:
rorism pabicy™ (id), and thirdly, that it
would also “undermine the ipternationally-
supported antiterrorism poliey .., by send-
ing & contradictory sigmil sonterning U5,
commitiment to this pnl:inn' and by making
possible the transferNto ... Libya
funds which codld b employed to finance
ita continuing tefrorst acthvithes.” (fd at
i) Bun Gl glso presents much statiarisa)
and historsenl mnformation designed to dam-
onstzate, the character of the Qadhafi
(rovernpvent. (See, =g, DL 16 at 24 [as-
nérting that Libyan activities “threaten the
meodt basic standards of human behavior™).)
see alio supra note 5

The pmblum with Sun Oi's arguments 18
that “publie poliey” and “foreign poliey™
are not synonymous. For example, n Par
mors £ Whittemore Overseds Company,
508 F2d st 974, the Second Cireuit ad-
dressed this very issue, saying: “To read
the public policy defense ms a parochial
device protective of national pelitical inter-
ests woold senously undermine the Lon-
vention's udlity. This provesion was not
meant to enshrme the vaganes of nterna-
tonal politics under the rubrie of ‘poblic
policy." ™

[n Parsoms, the court faced a situation
gimilar o the one in this case. There, a
1.5 corporation clalmed force majeure

214, 1O S.Cu 281, 98 LLEd42d 219 {1987); o
Aramaeiy fmsel Limied v Calabran Chemicals
Corp, 436 FSupp. 160, 163 (5.D.N.Y.19ET) (Dot
rven “manifesi disregard of the baw™ wouald be
nadficient to deny recognition of a foreign arbs
tral award based on the Coovention's public
podicy exception). Maoreover, bere there is oo
remscn b0 believe the Tribunal msds any error
w never.
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whan, following the outhreak of the Arabe
[srseli Six Day War, the Egyptian govern-
ment severed diplomatic Ges with the U5,
and crdersd most Amercans out of Egypt
The 1.5, sorporation contended that “‘vark
o aetions by United Seates officials sub-
sequent to the severance of American-
Egyptian relations required Overseas
| the s corporation ) as & loyel Amerncan
pitizan, to shandon the projeet.” Jd Sun
(Hl argues that this case I8 different be
cause Libya's terromst activibes, which
have been condemned intermationslly, are
bardly just a parochinl interest af the U5,
Omn the other hand, the U.8 Government's
polisy towards Egypt in the 1580's, the
foreign policy at lssee in Parsosms, Was just
“an outgrowth of an important but none
theless conpventional regiooal confhict.”™
(D1 16 at 23.)

Dieapite Sun Cil's attempts to distmguaish
Parsons, it & clear that the poliey objee
tves at Esoe here and the ones ot mdue 18
Parsong differ. at most, in degres and oot
in kind. This Court does not doubt that the
ugly picture of the (Jadhafi| Government
painted by Son Of's papérs Befecarate
The Court 18 similarly cognizast of the fact
that Libys itself & not a.signstory w the
Convention; and bénee, Cif the tables wers
turned,” as Son (il‘paints out, & U5, com-
pany would not pecessarily be able to en-
fares an arfiitral award againit NOC n the
Libyan ¢oturta. (DL 16 at 28 n. 37) Hut
Libyals, ferrorist tactics and opportunistic
actitede towards international commersial
grbftration are simply bemde the poini®

31 “The Cowrr would alss sote thas Sen 0 has
revesled its ownm brand of hypocrisy. I por
irays itd behavior as an silempt 6 COOPETalE
with the antiqerrorin foreign palicy of the Unis.
ed Stotes. Pt whst Sun (il conveniently over:
looks W the fact that the Qedhalfl Gosernsment
was already considersd 1o be hoatle o DS
imieresis when the EFSA wak oegotiated. For
exampbe, San Oil's own papers underacore Chat
almosi one year beforr the EPSA was eniered
inta, the U.S, Embaasy bn Tripodl was st on rire
by & Libvan mob, and the Libyas nuthorinies did
not respond 1o provect the Embassy.  Numerous
other Libvan guernlls and termorist efforts wers
alse koown arsl documenisd [(Sef pemerally
0L 14, Exhibie L, J.r_‘l‘d Usider Oathari: 4 Par
iferm of Agprecnon ai Al=A1Y [Staie Deparisnent
documents cutlining Libvan activities.)

3. [n light of the circumsiances presemied here.
the Court need not express any opimion as to
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The Upited Siates hos not declared war
on Libya, and Pressdent Buash has not dere
cognized the Gudhafi Government. [n fact
the current Administration has apeu::'ﬁm,l-_l:..'
given Libya permiamon to bring this action
in this Court. Given these facta and ac-
tions by our Executrre Branch, this Court
simply cannot conciude that to confirm &
-.'aiid!}' abmined, fl:-rl::p.‘n arpitcah award in
favor of the L.Jh}'l.n Goverament wogld vio-
inte the United States' “giodtbasic notions
af morality and jugtest ™

Althoagh Sun Ol Srgues that confirma-
tion of this Swasd woold mesn that S
dollars wdnld\ end vp financing Qadhafl's
terrorist. exploits, the Court has already
poipted olf that the President is empow-
grad to'prevent any such transfer through
@e~bibyan Sanctons Hegulatdons, Fur
tharmore, Sun (il's argument that US
companies will be less likely to sopport
sanctions if this awmrd & confirmed as-
summey thiat Sun il 18 eorrect an the central
isgue in the arbitration anderlying this pes-
ton for conformaton: that is, that Sus Of
wiaa justified in suspending performanes
under the EPEA. The Arbitral Tribunal,
however, concloded that Sun O] was nat
justifled in suspending performance be
cagpss of US actions at that time. Be
cause Suon (hl wea able to present all of
these arguments, regarding force majeure
and Sun’s attempts to support U5, policy,
before the Arbitral Tribunal, this Coort will
not resgamine that issne here ™

whether, when, or io what exest a foreign
puolicy objecoive or dispute might ever be suffi-
ciegtly compelling w warran: igvocation of the
Conwenticn's puwblic palicy defense against com-
Armation of a Foreign arbitral award

M. It i also mEportand o RObE el the US
Government has demonstraied that it is more
than able 1o indicase when & company sech as
Sum Oil mest shandon iy intermational contrac-
tunl chligatons for the good of cur country. In
cxrfy 1988, over four vesrs after Sun Oil first
imvoked the fores majesers defense mnd suspend-
el pesformance, the Presbdent of the Usised
Seabes directed the promulgases of 1he Libyms
Sancrions Regulaciond Sef mupra pp. S07-B04.
These regulations expressly prohibit, owler adio
the performenss by say US persos of amy
unautherized “contract in support of &8 indus-




HATIONAL OIL CORP. v. LIBYAN SUN OIL CO.

821

Clis &a TRY F.Bugp. B0 (DDwal |99

IV. Inisrest

& Prejodgment [nterest

Having rejectad all of Sun 0il's defenses,
the Court will confirm the Arbitral Tribua-
nal's award, and Eurn to the only kssue
remuining i thés case, the propriety of
granting NOC prejudgment interest,

Sun 0l makes two arguments in opposi-
tion to the award of any prejudgment inter-
eat by this Court. First, it contenda that
the award rendered by the Tribonal encom-
passes all interest owed to NOC and, conse-
quently, an sward of prejudgment interest
by this Court would interfere with the Tri-
bunil's jursdiction. Sesondly, Sun Of we-
gues that the balunee of the equities in this
case does pot support the award of pre-
judgment interest

[15] Sun Ofl's first argument = unper-
saazive. After discussing at length the
damages for which Sun 0il was liable to
NOC, the Arbitral Tribunal stated the fol-
lowing in the conclusion section of its Final
Award:

B8 SUN OIL breached its contractual

obligations in ceasing the explorstion in

1982 on the basis of a foree majeurs

excuse which was found unjustfied,

4 On the secount af such bréach, SUN

DIL owes damages to M.0.G, for an

amount fized at U5 § ioenly millions

[sic] {prncipal ond imievest Included);

6.5 As a consequeries, [the' Tribonal] ar-

ders SUN OIL talpag N.0.C. the amount

af twenty milice dollars of the United

Simtes of Americs?.

(DL 3, Exhihit C Final Award at 41 [em-
phasis added]:) The Tribunal was obvious-
Iy refereingio pre-cward, and not prejudg-
mant\(or post-award), interest. Sun Of's
imterpretation would lead to an absurd pe-
gl as the Tribunal's order to pay NOOC
$20 million would be converted into an io-
centive for Som Ofl o withhold payment

18] The Court will conssder in more
depth Sun Oil's second set of arguments,
which addresses the eguities in this case
A distriet court does have the power to
grant post-award, prejudgment interest

irinl or other commercal or govermmenial

See Watermide Ovean Nawgation Co., 737
F.2d at 158-6d: Al Hoddad SBros Emier
prises, 635 F.Sopp. at 210; of Abromovage
r. Uniled Mine Workers of America, T26
F.2d §TZ, SEZ (3d Cir.1%84) ("[Tlh the ab-
sence of a Congressional directve to the
contrary, the district court has broad dis-
eregdon in determining whether to allow
pre-judgment interest.”). But in deciding
whather to exercise its discretion to award,
prejudgraent |[nterest, a distret courd
should consider four factors:

(1} whether the claimant has been ey

than diligent in prosecuting the “wction;

(Z} whether the defendant hes\been un

justly enriched;

() whether an awardAwogld be compen-

satory: and

(4] whether countervailing equitable eon-

siderations mifltate agalnst & surcharge.
Frather v. ['tifed Mine Workers of Amer
iea, 711 F.2d ER0, 540 {3d Cir 19E8) (citation
omitted),

SurOH contends that it has not been
enmched by its delay in making payment.
The Pt in, however, that Sun (4l has had
{rep use of the §20 million it owes NOC.
oun (hl's argument that swarding prejudg-
ment intereat in this case would be penal
and oot compensatory s aimiarly unper-
sumsrve. As the Second Circuit stated in
Wotermde Ocean Nawmgation Company,
fae i frfevnalional ."qra:mpu:hnn Lid “Tn
these days in which all of us feel the ef
fects of inflation, it is almost unnecessary
tr reiterate that only if such interest is
awarded will a [party] wrongfully deprived
of [its] money be made whale for the losa.”
T&7 F.2d at 154,

Un the other hand, Sun 0i's final sonten-
tion, that ¥0OC has oot been diligent in
prosecuting ita claim, & supported by the
fact that NOO waited antl July 24, 1988,
aimost two and & half years, before filing
this petition to confirm the arbitral award.
NOC has advanced no reason for i3 umn-
agiial delay., While the Court cannot hold
that NOC's delay suffices to justify depriv-
ing it of all interest, it does justfy refusing
to award post-award interest between Feb-
roary 23, 1987 (the date of the arbitral

project in Libyn” 31 CF.R. § 550205,
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awnrd) and July 24, 1980 (the date of the
filing of this scton to recognze and con-
firm the awnrd)

A [urther conmderation that 18 relevant
to the fourth factor cited by the Feather
eomrt is the fact that in February of 1987,
when the Tribunal rendersed ita Final
Award, the Libyan Sanetions HegulaBons
were already in place. Thus, as NOC notes
igee [LI 27 ar 16 n"), Sum O could onky
have paid the sum owed mio & blocked
sceount, a8 peovided for in the Regulations.
See 31 CF.R. §§ 550,413, 550.511. Accord-
ingly, mindful of the fact that this Court
has diseretion in determining the rate at
which to award interest™® the Court con-
clodes that the most equitable result is ta
require Sun Chl to pay post-avward, prejudg-
ment interest at the average rate of inter
et paid on blocked secounts from July 24
1588 to the date of entry of jodgment The
parties will be required to submit affidmweta
mdicating the average rate of intersst pasd
on other blocked aceounts withip-the afore
mentioned period,

b, Poatjudgment [nterost

[1T] Turnng now Yo poesijudgment in-
tarest, the Court{will sward interest aa
provided in 28 BRS.0.§ 1961, from the date
af judgment, uptdl guch time as the arbitral
award and post-Bward, prejudgment inter
est is pald inty an interest-bearing blocked
meegpnl “Onee this scenrs, Sun i will b
lofigerbe hable for postjudgment interest
PuStjutgment interest will then be anly the
ke of mierest earned on the funds depos-
jted i the blocked ascount

CONCLUSION

The Court will recognize and enforce the
Tribunal’s award in faver of NOC and
againat Sun Of in the amount of 50 million
U5, deliers, with prejudgment and post-
judgment interest as deseribed abowe.

A final judgment will be entered in ac

copdance with this opimion; bui execution
on the judgment will be swmyed and the

34 Sus (il sssero that Lityan low Soermias
the approprisie rme of prejudgreens |nberess.
According to the Third Clrcuit, however, federal
lawe comirobs this isnse. and federnl law calls for
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judgment may not be repstersd and trans-
ferred in accordance with 28 US.C. § 1963
unless the Libyan Sanctions Regulations
are complied with, partculariy 31 C.F.R.
$§ 550.210, 550,413, and 550.511.

FINAL JUDGMENT
For the reasons set forth ™ the Court's
Opmion entered in this setiom on this date,
it 18
ORDERED:

1. Libyan Sun (WhNCompany's motion to
dizmins Natiopal @l Corporation’s petition
ifor recogpidion, and confirmaton of the
arbitral atard) is hereby denied.

2. _(Firnl Jodgment i hereby entered in
fawor wf National 0i Corporstion and
agains: Libyan Son Ofl Company &I the
pmgunt of Twenty Million United States
Dallars (520,000,000, 00).

3. Postawerd, prejudgment mierest s
awarded at the AvVerage rate pf mtsrest
paid on blocked asceounts from July 24,
1688 to date of this judgmest i

4. Postjudgment interest is awarded as
provided by 28 TTE.C. § 1981 from the date
of this judgment oati] sach tme, if ever,
when the arbitral award and post-award,
prefudgment inters=st is paid mto & blocked
aceount. and once this ooctrs, post
judgment interest will then be only the mite
of interest earned on the funds so deposit-
ed in the blocked neeount

5. Exwseution on this Final Judgment =
hereby stayed, and the fudgment may not
be registered and transferred In accordance
with 28 U.BC. § 1963 unlesa the Libyan
Sanctions Begulations are complied with,
pardcularty 31 CF.R. §§ 5500210, 550413,
and 550.511,

the distmics court 1o cxercise 03 discrenon.  See
Sum Ship, Inc o Walrom Nowigaios Co, TES
Fid 3% &3 (3d Cir 1084}
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