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Pablislled by AIIdrewo Pablialioas. P.O. Box 208. ~om. PA 19028 March 26, 1990 

~\lU ~~ To us. !\.Of) (<-e~X , .~ . 

\~ Il SUPREME COURT LETS STAND RULING ON ENFORCEABn.rrY OF AWARDS IN U.S. 

1bc U.S. Supreme Court denied without comment on March 5 a petition for a writ of 
certiorari by Gould Inc. to a Ninth Circuit U.S. Court of Appeals ruling thar awards by the Iran­
U.S. Oaims Tribunal against an American patty are enforceable in the United Stares (Gould Inc. 
et al. v. Ministry of Defense of the Islamic Republic of Iran. U.S .• No. 89-1103; see Iranian 
Assets LR. Nov. 3. 1989. P. 18.011) . 

(See P. 18.665 for petition for cen and brief in opposition.) 

In the underlying suit. Iran was awarded $3.6 million on July 29. 1984. from Gould Inc. 

Iran sought to enforce the award in U.S. coutts. because the Algiers Accords. the instru­
ment through which the Tribunal was established. provided no specific vehicle for the enforce­
ment of awards in favor of Iran. 

Iran had appealed a lower court ruling that denied federal question jurisdiction on grounds 
that an agreement becomes pan of United Stares law ouly if it is se1f~xecuting. The Ninth 
Circuit had ruled earlier that the Algiers Accords are not self~ecuting. 

Gould had appealed a finding that the court has jurisdiction tmder the New York Conven-
tion. 

On Oct. 23. 1989. the Ninth Circuit held that a Tribunal award is enforceable under the 
New York Convention and the Federal Arbitration Act. 

In a petition for cert. Gould maintained that the central questions were 1) whether the 
Algiers Accords were a voluntary wrioen arbitration agreement as required by the New Yon: 
Convention and 2) whether a Tribunal award is enforceable in a state when the validity of that 
award cannot be challenged. 

~Until this case." Gould said. "no American court had interpreted the New Y odt Conven­
tion to apply to an award which was neither the product of an arbitral proceeding to which the 
patties had voluntarily agreed in writing nor subject to judicial supervision in the stare in which 
the proceeding took place." 

Gould asked the high court to grant the writ to "correct the serious abuse of judicial 
authority ... and to reaffinn the core principle that the federal coutts are couttS of limited jurisdic­
nOlL" 

CopyripI C 1990 ~WII P\iblic.oc- 18660 
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In opposing the position for celt. Iran maintained that a pany initiating an arllitration. in 
thU case. Gould. cannot be said not to have agreed to the agreement establishing the forum for 
the arllitration. 

Iran said that MGould' s filing of its petition (to the Tribunal) would at least constitute 
Gould's ratifiCation of the agreement of the United Stares on its behalf. and so constitute an 
agree= on the pan of Gould." 

Iran added that Gould could have sought another forum or another jurisdic:tion. 

Also. Iran said. MGould is estopped from questioning the ' nationality ' of the award be­
cause it failed to avail itself of the opportunity to raise the issue in the one forum competent to 
decide the matter - the Netherlands." 

Gould is represented by Marc S. Palay, Thomas L. Abrams and Thomas lay Barrymore of 
lones. Day, Reavis & Pogue of Washington. DC. 

Iran is represented by Anthony I . Van Patten of Arndt & Van Patten of Los Angeles and 
by Richard E.M. Brakefield of the Law Offices of Richard EM. Brakefield of Long Beach. 
California. 

••• 

• Technical Laboratory & Soil Mechanics 

S96.ooo AWARD ON AGREED TERMS AWARDED TO IRAN 

Chamber Three of the Iran-U.S. Oaims Tribunal issued an award on agreed terms Feb. 21 
settling all claims between the T echnicallaboratory & Soil Mechanics of the Minimy of Roads 
& Transport of the Islamic Republic of Iran and the Federal Highway Administration of the U.S. 
Department of Transportation (Case No. B41. Award No. 470-B41-3). 

(See P. 18.695 for award on agreed terms.) 

The award on agreed terms direCts that the U.S. pay Iran S96.OOO. 

18681 ADRi.,.._ 
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IN TilE 

j",prrmt (:ourl Or Ibt Unlltb 61111t. 
OcroBER TERM, 1989 

No, _ 

GOULD INC., GOULD MARKEnNG, INC., lIornlAN 
EXPORT CoRPORATION and GoULD INTERNATIONAL, IIIC., 

Petition,rl, 
v. 

MINISTRY or DEFENSE 
or TilE ISLAMIC REPUBLIC or IRAN, 

Reepond",'. 

PETITION rOR A WRIT OF CERTIORARI 1'0 TilE 
UNITED STATES COURT or APPEALS rOR TilE 

NINTII CIRCUIT 

Petitionera, Gould Inc., Gould Marketing, Inc., 
Horrman Export Corporation, and Gould Interna· 
tional, Inc. (collectively "Gould"), petition for a writ 
of certiorari to review the judgment and opinion of 
the United Slates Court of Appeals for the Ninth 
Circuit entered on October 29, 1989. 

TilE OPINIONS BELOW 

The opinion of the Court of Appeals for the Ninth 
Circuit is reported at 887 ~'.2d 1357, (App., infra, 
10·200). The order of the Uniled Stales District Court 
for the Central District or California is not reported . . 
lApp., il\fra, 2Ia·26a.) The district court amended its 

• 
GOULD 

• 
order on March 9, 1988, certifying an Immediate 
appeal pursuant to 28 U.S .C.A. I I 292(b) (Weat Supp. 
1989). (App., illfra 27a·28a.) 

JURISDICTION 

The Ministry of Defense of the Islamic Republic of 
Iron ("Iran") brought this proceeding to enforce an 
award of the Iran· United Slates Claims Tribunal 
("Claims Tribunsl") in the United States District 
Court for the Central District of California on June 
9, 1987, invoking federal question jurisdiction (28 
U.S .C. 11831) under the Claims Settlement Declo· 
ration forming part of the so·called Algiers Accords,' 
and Chapter 2 of the Federal Arbitration Act ("FAA") 
9 U.S.C, 11201 ,I aeq. (1988). The district court is· 
sued an order on Jonuary 14, 1988, holding that the 
Algiers Accords did nol vest it with subject matter 
jurisdiction to enforce an award of the Claims Tri· 
bunal, but that the award was enforceable under the 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards ("Convention" or "New 
York Convention"),' which the United States has im· 
plemented through Chapter 2 of the FAA. On March 
3, 1988, the district court certified both questions for 
immediate appeal purs\l8nt to 28 U .S.C. I I 292(b). 
(App., infra, 27a·28a.) 

I The Algie .. Accord, <onllst 0'; (I) /ledaratlon 0' Ih. Dem· 
ocnli< and Popular R.public 0' Algeria ("Genenl Oeda .. lion") 
and (2) D.c1 .... tion 0' Ih. Democratic and Popular R.public 0' 
Aleeria Concerll inr the Settlement 01 Claim. by 'he Government 
or the Uniled S'.lea 01 America Ind the GoverMlent 01 the 
"Iamic R.public 0' Iran ("Claima S.UI.onenl Ded.ralion"). Dept. 0' Siale Bull . No. 2041 (Feb. Hili!). 

I Jun. 10, 1958, 21 U.S.T. 2511, T.I.A.S. 6991, 330 U.N.T.S. 
38. 
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The Court of Appeals for the Ninth Circuit agreed 
to review both questions on April 13, 1988 (App., 
infra, 29a·3Ia) and, on October 23, 1989, affirmed 
the order of the district court, holding that the award 
of the Claim. Tribunal was enforceable under the 
Convention. (App., infra, la·20 • . ) The court of appeals 
did not reach the question of whether the Algiers 
Accords provided a jurisdictional baais for enforcing 
the award . (App., i'lli'a, 20a.) 

The jurisdiction of this Court to review the judg· 
ment of the Ninth Circuit ia invoked under 28 
U.S.C.A. t 1264(1) (Weat Supp. 1989). 

STATUTE8 AND TREATIES INVOLVED 

A rticle II of the New York Convention provide. In 
pertinent part: 

I . Each Contracting State shall recognlre 
an agreement In writing under which the par· 
ties undertake to aubmit to arbitration all or 
any differences which have arisen or which 
may arise between them in respect of a de· 
fined legal relationship, whether contractual 
or not, concerning a subject matter capable 
of aettlement by arbitration. 

2. The term "agreement in writing" shall 
include an arbitral clause in a contract or an 
arbitration agreement, signed by the parties 
or contained in an exchange of letlers or tel· 
egrama. 

Articles I through VI of the New York Convention 
are reprinted in the Appendil hereto. (App., i,ifra, 
38a·4Ia.) 

• 
• 

Chapter 2 of the FAA, which implementa the New 
York Convention, provides in pertinent part: 

1201. Enforcement of Convention 

The Convention on the Recognition and 
EnCorcement of Foreign Arbitral Awards of 
June 10, 1968, shall be enforced in United 
States courts in accordance with thia chapler. 

1202. Agreement or Award Falling Under 
the Convention 

An arbitration agreement or arbitral award 
arising out of a iegal relationship, whether 
contraclual or not, which ia considered II 
commercial, including a transaction, contract, 
or agreement described in aeclion 2 of this 
title, falls under the Convention . ... 

1203. Jurisdiction; Amount In Controversy 

A n action or proceeding falling under the 
Convention shell be deemed to arise under 
the laws and treaties of the United States. 
The district courts of the United States ... 
shall have original jurisdiction over such an 
action or proceeding, regardless of the 
amount in controversy. 

The United Statea Accession to the New York Con· 
vention, 21 U.S.T. 2666, 9 U.S.C.A. 1201, note 43 
(West 1987), provides in pertinent part: 

The United States of America will apply 
the Convention, on the basis of reciprocity, 
to the recognition and enforcement of only 
those awards made in the territory of an· 
olher Contracting State . 
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The Claims SeUlement Dedaration is reprinted in 
Its entirety In the appendlx herein. (App., i'llYo, 
32a·37a.) 

STATEalENT OF TilE CASE 

A. Nature 01 tho C .... 
This is the firBt action in a U.S. court to enforce 

an award of the Claims Tribunal, a creature of in. 
ternational law brought Inln being by the United 
States and Iran on January 19, 1981, as part of their 
overBli reaolution of the "hostage crisis." The award 
found Gould Marketing, Inc . ("GMI") liable to Iran 
in the amount of $3,640,247.13 and purported to reo 
quire GMI In deliver certain military equipinent to 
Iran, the export of which is prohibited by applicable 
U.S. export control regulations. Gould Marketing, Inc. 
v. Ministry of Defenu of thl Islamic Republic of Iran, 
Cases No. 49 and 50, 6 Iran·U.S. C.T.R. 272, 288 
(1984)' (See App., infra, 8a n.4, 9a.) To date, the 
Claims Tribunal has issued awards in favor of Iran 
against at least twenty· two U.S. claimants.' 

• The Decl.lon. and award. 0' th. Cllims Tribunal and certlln 
other m.terial filed with the Tribunal are reported In the Irln. 
United Stat .. Claims Tribunal Report. ("lran·U.S. C.T.R."" 
published by Grollou. Publication. Limited 0' Cambridge, United 
l(lngdom. 

• It WII recently reported thai In 22 eo ... the Cilim. Tribunal 
had awarded a total 0' about U.S. ,50 million In dam.B" 10 
Iran either (or counterclaim •• eainst U.S. claim.nts or .1 cost. 
of arLltr.tion. """"aliano' Bri'fing.: /rUrt ·U.S . Clai"., 1'ri­
bon.' Upd.14, Int'l Fin. L. Rev . • , (March 1989); III aUo lewi., 
IVA., Go .. Aro ... d Com .. A .... d: C •• I ••• Eriforu A ..... d. 
oj 'A. I ..... U.S. C/.i, .. Triborwl i. IA. If.iltd S/., .. I , 28 Colum. 
J . Trln,nlt'l L. 616. 616 n.S (1988). To Ihe be.t 0' Gould·. 
knowledge, at lhi' time no other I clion to enrorce a Claims 
Trihunal award i. perldine in a U.S. court . 

• 
u 

D. Th. Underl,ln, Dllput •. 

The dispute between Gould and Iran arises out of 
two contracta between lIoffman Export Corporation 
("Hoffman"), GMI '. predecessor, and the Ministry of 
War of the former Government of Iran. The first was 
a May 1975 purchase agreement for radio commu­
nications equipment; the aecond, an April 1978 con­
tract for installation in Iran of an integrated fixed 
.tation military communications system. In December 
1978, riots and civil strife, which culminated in the 
overthrow of the Iranian Government and the taking 
hostage of American diplomatic personnel, inter­
rupted performance, and Iran suspended progress 
paymenla, under both contracts. (App., i'llYo, 4a.) On 
February 13, 1980, 1I0fhnan commenced all action 
against Iran in the United States District Court for 
the Central District of California and, like many other 
similarly situated U.S. parties, succeeded In attaching 
Iranian assets frozen pursuant to Presidential order' 

C. E.tabll.hmenl of Ih. Clalma Tribunal and Dllml ... 1 
of 1I0ltman'a U.S. Dlatrlc! Court Action. 

On January 19, 1981, the United State. and Iran 
entered into the Algiers Accords, resolving the hos­
tage crisis and establishing the Claims Tribunal. (App. 
ioifr«, 6a.) The General Declaration portion of the 
Accords provided for the release of the American hoa­
tages In return for a number of actiona and under-

• s .. S .... rilr Pacific Nul·/ B ••• ". lro., 613 F. Supp. 861 
(C.O. Cal. 19811. On November II, 1979. Pre,ident Carter Ia,ued 
an Executlye Order dedarin& a national emer.::ency and freedng 
Iranil n assels in the Uniled Stites and abroad worth approxi­
matol, ,12 billion. Ene. Order No. 12.1'10. U Fed. Ref!. 65.729 
(t9191· 
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takinga by the United States, including the 
termination of legal proceedings against Iran In the 
United States, the nullification of attachments of Ira­
nian aasets and the transfer of certain Iranian I8sels 
that had been frozen by executive order. The Claims 
SeUlement Declaration provided for the formation of 
the Claims Tribunal to serve as a forum "for deter­
mination of clsims by United States nstionals or by 
the United States itself against Iran" aa well as 
"claim. agalnat the United States, including both of­
ticial contract claims and disputea arising under the 
Declaration.'" 

Pursuant to Paragraph 7 of the General Declara· 
tion, one billion dollars of the tranaferred Iranian as­
aets were placed in an Algerian·administered security 
account to be "used for the lole purpose of securing 
payment of, and paying, claims against Iran in ac­
cordance with the claims aettlement agreement." The 
Claims SeUlement Declaration provided for Claima 
Tribunal jurisdiction over "any counterclaim which 
arises out of the aame contract, tranaaction· 0; oc· 
currence that conatitutes the subject matter of lal 
national's clsim." The Algiers Accords, though, made 
no provision for payment of any awards which the 
Claims Tribunal might render in favor of Iran agaillat 
U.S. nationals, • possibility which appears not to have . 
been contemplated when the Algiers Accords were 
executed. Claima Settlement Declaration, Article IJ(J). 
(App., il\fra, 32a.) 

• Opinion 01 Allom.y G.n .... B.njlmin R. Civil. til to Ih. 
p, .. id.nl, Jlnulry 19, 1981 , "Frioftd i. 'I'll Ira. Agrununfl: 
l/,a"'II9' B,/o,.. Ih Smal, Comm. Oft Foreip R,IaHoPlI, 91th 
Coni·, hi S.u. 161, 113 (1981). 

• 
8 

'Ille Algiera Accords were not self·executing, being 
"merely executory agreementa between two nations" 
having "no effect on domestic law absent additional 
governmental action." la/amic Republic of Iran ". 
Boeing Co., 711 F.2d 1279, 1283 (9th Cir. 1985), urI. 
dismissed, 479 U.S. 957 (1986). Thus, in order to 
implement tile General Declaration, on February 24, 
1981, President Reagan issued an Executive Order 
"suspending" all claims against Iran in U.S. courts 
which could be presente<1 to the Claims Tribunal' The 
President's Order was upheld by this Court in Damel 
& Moor, II. Regan, 463 U.S. 664 (1981). In accordance 
with that Executive Order, the district court there­
after dismissed 1I0ffman'a action against Iran. See 
Securitll Pacific, 61S F. Supp. at 884. 

Article VI(I) of the Claims Settiement Declaration 
provided that "[tlhe seat of the [Claims I Tribunal shall 
be The Hague, The Netherlands, or any other place 
agreed by Iran and the United States." As noted by 
one American negotiator of tile Algiers Accords, 
"Iulpon examination of Dutch law, it became apparent 
that awards rendered purs\l8nt to the Claims Setlle­
ment Agreement would not meet certain procedural 
requirements for valid arbitral awards under the 
Dutch civil code."" It was first proposed that provi· 
sion be made for an "agreem~nt among the United 
States, Iran, and the Netherlands to qualify the 
awards of the Claims Tribunal as valid awards under 
Dutch law without meeting those particular require-

• Exec. Order No. 12.29t. t8 Fed. Reg. IU It (19811. 

• M.B. Feldmln. l,.pIewwool.fio. oj fA. ', •• i •• CI.i ... St",.. 
mnll A.grt'enU'lIt- Stal .... luuu. Gl1d Leucnu: View from Gw­
trnmL'"r. Plr'~dilte. in Symposium on Private Investors 
AllnuttJ: Problems and Sulutions 15, U8 (HIS., . 
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menta. ". When !hIs agreement failed to materialize, 
Dutch legislation was inll'oduced which would have 
rendered proceedings of the Claims 'rribunal partially 
lubject to Dutch law, while exempting the Tribunal 
from many Dutch procedural requirements and 
aharply limiting Dutch judicial review of Tribunal 
awarda." 

The eflorla to provide a Dutch legal framework for 
the activities of !he Claims Tribunal failed when Iran 
protesled Ihat Ihe Netherlands had "no right to in­
lerfere" wi!h Ihe proceedings of the Claims Tribunal 
and that the proposed legislation would constitule a 
"violation of established principles of Inlernalional 
law. "" Iran informed the Dutch Government that "Ihe 
Tribunal I. an international court In Ihe strict Bense 
and is essentially governed by public International 
law" (id. at 406) and Ihat "a civil law or International 
trade arbilration was not meant by !he parties to the 
Declaralion" (id. at 407). As a result of Iran's pro­
tests, efforts to enact legislation were abandoned, and 
the Claims Tribunal to this date has operated outside 
the mandatory requiremenls of Dutch arbilration law. 

• Id. Amon, th. Inllnniti .. 01 th. proce.dln", 01 th. Claim. 
Tribunal Wlder Dutch law are the absence of an, written ar­
bitration agreement. between the partie. to lhoae proceeding. 
and insufficient procedures lor ralainr chaJ1enre. to Individual 
m.mbero 01 th. Cllim. Tribunal. 

"Bill. AWlkabilily 01 Dutch l.aw to th. Award. 01 th. Tri­
bunal Siltln, In The ."gut to lieu Claima Del ween Iran Ind 
the United Statu, "print,d in 4 Irln-U.S. C.T.R. 306 (1983,. 

" LeUer Irom Mohammad EoI,n,h (A,ent 01 th. "'amie R.­
public 01 Iran at th. C'aim. Tribunal) to Le,al Adviser'. Olfiee, 
Ministry 01 Foreign AII.ln, The Netherlands, 6 lran·U.S. C.T.R. 
405, 411 1l98~,_ 

• 
10 

D. Th. Proceedl.,. al Ihe CI.lml Tribunll 

Deprived by executive order of illl chosen forum, 
the United States District Court for the Central Dis­
tricl of California, and faced wi!h !he probability of 
permanently losing Its claims due to a filing deadline 
at The Hague, Hoffman lodged two claims with the 
Claims Tribunal on November 16, 1981." Iran, in tum, 
filed two counterclaims vastly In excess of !he amount 
of "offman's claims." On June 29, 1984, the Clalma 
Tribunal issued a final combined award which made 
a nel award to Iran or $3,640,247.18" even though 
the Claims Tribunal expressly dismissed Iran's coun­
terclaims. Moreover, the Claims Tribunal dlrecled 
Gould to tum over to I ran various itema of military 
equipment being held In this country because of ex­
port control regulations prohibiting Ita delivery to 
Iran." 

.. Under th. lerm. 01 E •• cudv. Order 12.29' and the lenna 
01 the district court: . order dlamiasin, iie claim • .,.Inlt Iran, 
lIortm.n would hive likely 10lt ill clainu forever h.d it t.iled 
to refile them wilh the CI.lm. Tribunal. 

.. Th. Claim. TrIbunal Illued an InterloaJtory Iward on July 
21, 1983, holdin,th.tll hod iuriedielion over countercl.im. filed 
by Iran, even in exceu 01 • U,S. n.Uonal'. claim. when the 
counterclaim nOH out 01 "the Hme contract, tnnaaclion, or 
occurrence that con.lltutel lhe IUbjecl matter of th.t national' , 
claim." Gould lIarlaing I .... •. 1Ii'''/", of N./ioooal Difrllll of 
Ir •• , Cue No. 49, S Iran· U.S. C.T.R. 141, 162 (1983), pol i., 
Claim. SeUlement Oed.rallon, Art. 1I(1~ 

.. 6 Iran-U.S. C.T.R. at 213-16, 282 (198'1_ Th. award wu 
based on I .... 0 apontl flequilable Iccounlin," by the CI.lma 
Trihunal, which ciled no juri:st.lktional basil for an award not 
based on Iran", counterclaim •. 

U Id. at 288. Gould', application to export theae item. to Inn 
in HUH we refused by the OCfice or Munitions Control lor (he 
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&fore than a year later, on July 19, 1986, Iran filed 
a "Request for Interpretation" of the Algiera Accords 
with the Claima Tribunal, in which It contended that 
the United States should be held liable for satisfying 
Claim. Tribunal awards rendered against U.S. na­
lionall. TIl. lilamic RBpUbljc of Iran II. Uniled Siale., 
Case A/21, 14 Iran-U.S. C.T.R. 324 (1987) ("Case A/ 
21")." Iran asserted "that the Algiera Declaratiolls 
eSlablish a 'reciprocal aystem of commlbnenta' that 
obligatea the United States to pay awards If Ita na­
lionall fail to do so" and that the United Statea could 
fulml its auppoaed duty to see that awards in favor 
of Iran are aatisfied by either "elecl{ing)to pay such 
awards directly" or "enacl{ing) special legislation ell­
abling the enforcement of Tribunal awards on a 'full 
faith and credit' basis as it has done In the case of 
awards rendered pursuant to the ICSID Conven­
tion. ".. The Claima Tribunal rejected these argu­
menta, concluding on May 4, 1987: 

• 101ed re""'n thai "I,,,,rrenl u.s. policy pre<lud .. Illuanco 0' 
export licenlea for Munitionl Uat hem. destined lor Iran!' (eN 
I. E • . 21 The export 0' th ••• itema 10 l"In la .till prohiblt.d 
under U.S. law. Punuanl 10 22 U.S.C. I 2180 ISupp. V 19811, 
no item on thl United Stal .. Munition. lilli, which Includ .. th. 
lIema ordered nlumed to Iran by th. ClaJma Tribunot award, 
moy be exported 10 any counlry which the Secretary 01 Siol. 
h .. detennined hu repeatedly provided oupport 'or tetl 0' In. 
lemalionot .. rrorl.m. Th. Secretary 01 Slate mad. auch a de· 
lermlnation wilh re,ard to Iran on J.nuary 23, 1984, 49 Fed. 
Rell . 2.836 (19811, which remoi .. In erled . 

.. The ClaJma Seutemenl Declanlion provid .. that Ih. ClaJm. 
Tribunol .haJl decide ",alny question ,on ... rnln, th. Inlerpre. 
t.tion or application" 01 the ."remenl at the requeat 01 eUher 
,o.emmenl. Art. Villi. lApp., i'llTo, 35'.1 

"II lran·U.S. C.T.R. al 326, cit i., Ih. Con.entlon on the 

• 
12 

(We) cannot find that any obligation of the 
United States to satisfy Tribunal awards 
against ita nationals nows from Ihe 'inter­
national' character of the Tribunal, or from 
any principle of customary internalional law 
based on the United States having been a 
party to the treaty that established the Tri­
bunal, 

Id. at 330. 

The Claims Tribunal further reasoned that "In ea­
tablishing a Security Account as the source for pay­
ment of awards against. , . Iran" while "not imposing 
an identical obligation . " upon the United States," 
Ihe parties to Ihe Algiers Accords "clearly contem­
plated something other than parity of treabnent of 
the two States ParOea aa regards en/orcement mech­
anisms." /d. at 329. Finally. Ihe Claima Tribunal found 
Ihat it had "no aulhority under the Algiers Decla­
rations to prescribe the means by which each of the 
States provides for .,' enforcement" of Tribunal 
awards, although It believed it "incumbent on each 
Stale Party to provide some procedure or mecha­
nism" for enforcement In its national jurisdiction. Id. 
at 331. To date, Congress has not been presented 
with proposed legislation providing for the enforce· 
ment of Claims Tribunal awards against U.S. nation­
als. 

Settlement 01 lnveltmenl Dilputu Between Statu and Nation­
al. 01 Olher Stal .. , o".,..d for .igno'." Augusl 21, 1965, 11 
U.S.T. 1210, T.I.A.S. No. 6090, ~1~ U.N.T.S. 169. Su, i'IITa, 
nOle 22. 
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i E. Th. Proceed I." Below. found jurisdiction to confinn the award under the 

t:( i New York Convention. (App., il\fl"O, 23a·26a.) The 
On June 9, 1987, Iran filed a "Petition for Order district court held that the Algiers Accords them· 

~ ~ Confirming Arbilrial [sic) Award" in the United States selves constituted the requisite ab'Teement in writing J' = "1 District Court for the Central District of California, and that the "interest in effective arbilral proceed- [. ..... 0-

Ings" should override what it tenned a "form v. sub- ~ 
ii' seeking judicial confirmation of the award rendered K I by the Claims Tribunal against GMI in favor of Iran ." stance" defense concerning the Claims 'fribunal's a- = In its petition, Iran alleged that the district court operation outside of any national arbitration law. '< 

possessed subject matter jurisdiction under 28 U.S.C. (App., i'lfra, 26a.) i > 11331 by virtue of the Claims Settlement Declaration On October 23 1989, the court of appeala affirmed til 
~ til and under 9 U .S.C. I 203. the district court's finding of subject matter jurisdlc· 

ttl tlon under the New York Convention." The court of J' ...... a-On July 31, 1987, Gould moved for dismissal on 
appeals acknowledged that "the Accords provi~e no c: til the grounds, inter alia, that the dislrict court lacked II specific vehicle for Ule enforcement of awards In fa · c . t"'I subject malter jurisdiction to enforce the award under vor of Iran," (App., i'lfra, 9a), but found that the ~ ..... - Ihe Claims Settlement Declaration, which is not self· "three basic requirementa" for jurisdiction under the 'V ~ 00 executing, and that the award of the Claims Tribunal New York Convention were met: "The award (I) must 9 ..... '" ~ "-I was not subject to recognition or enforcement under arise out of a legal relationship (2) which is com- b:I 

~ - the terms of the New York Convention in the absence 0 mercial in nature and (3) which is not entirely do- l< 
~ of a voluntary written agreement for GMI to arbitrate mestic in scope." (App., i'lfra, 12a.) The court of !5 "",. 

!" 0 or in the absence of a governing national arbitration appeals acknowledged that Articles 11(1) and IV(l)(b) 

i law. On January 14, 1988, Gould's motion was denied of the Convention "do indeed seem to indicate that = in part and granted in part by the district court." the award referred to in Section 203 emanate from 

" 
The district court declined to find the Algiers Accords a written agreement," but attempted to surmount thia ~ self-executing, determining that the Ninth Circuit's obstacle by construing "the Accords themselves as 

'V ttl holding in Boei1l9 was controlling on this issue, but representing the written agreement so required, on » -cI - 0 the strength on the President's authority to aettle :8 ,. Inn', polilion aile, .. that Gould and Gould Intemallonal claims on behalf of United States nationals through ~ :l-are 011" '90' 01 GMt .nd .een In order confirming the Iward International agreements." (App., irifra, 14a.) Ac· 
ttl Illin •• lhHe pirtle. allO, Includinc 'pecific performance 01 the 

cortling to the court of appeals, Ihe "real question is award'. requirement that GMI provide certain militlf)' com· ...., 
~ munlcatioRi equipment to Iran. CR I. not whether Gould enlered into a wrillen agreement ~ 

10 submit its claims against Iran 10 arbitration, but • j!! 
It The United Slates filed an aMUvI l1friu brief urKinl' the 

~ 
• r district court to find Jurisdict ion under both blln ulerted by 

.. The court 01 appeals did not reach the quesllon 01 whether N [ Iran. 
thue was jurisclicllon unller 2S U.S.C. II :!:J I. PI ... 

:g 
'" 
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whether the President- acting on behaU of Gould­
entered Into auch an agreement. The anawer Is clearly 
ye . ... (App., i'lfru, 16a.) The court of appeals, more­
over, read thl. Court's opinion in Da7l1$1 & Moor, as 
broad enough "to encompass tho authority of the 
President to settle claims under the facta before us." 
(App., i'\fra, 160.) 

On the Issue of the voluntariness of the "agree­
ment," the court of appeals acknowledged thai the 
legislative history of the Convention "lends some sup­
port to Gould's view" that "the Convention applies 
only to awards reaulting from arbitrationa to which 
the partin have submitted voluntarily," but nonethe­
less concluded that the Convention "did not preclude 
the United Statea from entering Into an agreement 
on behalf of its nationals, as suthorized by Damn & 
Moor, ." (App., i'\fra, 16a n.9.) 

On the isaue of whether the New York Convention 
eould be applied to arbitral awards which are not 
rendered in accordance with the national arbitration 
law of a party atate, the court of appeals termed it 
"a close question," but concluded that "the faire.t 
reading of the Convention Itself appean to be that 
it applies to the enforcement of non-national awards." 
(App., i'lfra, 17a-18a.) 

REASONS FOR GRANTING TilE WRIT 

This case ralsea issues of general importance con­
cerning the power of the President, Ihe subject mat· 
ler jurisdiction of the federal courts, and the 
implementation of Ihe Algiers Accords. It the Uniled 
Stales intenda to vest the federal courts with juris­
diction to enforce awards of the Claims Tribunal in 
favor of Iran, it is required to enact legislation im-

• 
16 

plementln" the Claims Settlement Declaration to give 
effect to that intention. That it has never done. 
Through their tortured interpretation of the New York 
Convention, which was never Intended by its framera 
to encompass international claims proceedings to 
which the parties were compelled to refer their dis­
putes, the courta below In effect l15urped a role­
implementing the A1giera Accords-that Is exclusively 
the preserve of the Executive and Legislative 
branches. The Court should Issue the writ to correct 
the serious abu.e of judicial authority that haa oc­
curred in this caae and to resffirm Ihe core principle 
that the federal courta are courta of limited jurisdic­
tion . 

The questions raised by this CBse are of Immediate 
significance to those American claimanlll that have 
Claims Tribunal awards pending against them. More 
generally, they are important to safeguarding the lim­
ited jurisdiction of the federal courts, and to the 
proper application of the New York Convention and 
administration of International arbitrations . IIntil this 
case, no American court had interpreled the New 
York Convention to apply to an award which was 
neither the product of an arbitral proceeding to which 
the parties had volunlarily agreed in writing nor sub­
lect to judicial supervision in the Blate in which the 
proceeding took place. 

In their zeal to find Iran's award enforceable In 
the federal district court, both lower courts played 
fast and loose with Ihe language of the New York 
Convention and paid 8cant heed to Ihe requirements 
which any award must meet in order to become en­
forceallie thereunder. Thus, the district court dis­
missed Goul<l's contentions as "form v. substance" 
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1-
of the Claims Settlement Declaration-which dof, pro-€) and, nther than thoughtfully analyzing whether Ir-

~ an'. award and the proceeding from which It Issued vide an enforcement mechanism for awards against 
mel the minimum criLeria for enforceability under the Iran- to provide for enforcement of Claim. TnllUnal 

~ J New York ConvenLion, opted Inslead to rely upon awards against. Party Stale'a naUonals, cannot be 
~ S what it termed "the overriding judicial Interest in remedied through judicial fiat . '3 

= ;p effeclive arbitral proceedings." (App., i't/hl, 26a.) The b. In the absence of a self-executing enforcement 0-

f .,. f lower courts' expansive view of their power to gloss scheme, It is incumbent upon the Congress to deler-
~ I over imperfections In the award and the proceedings mine the standards for enforcement of Claims Tri-

O" = of the Claims Tribunal under the laws of the atate bunal awards and to provide, if desirable, federal '< 
in which it sita does violence to the Convention and jurisdiction to enforce them" This was how the i > representa an unwarranted judge-made enlargement United States Implemented the Icsm Convention, a en of federal subject mailer Jurisdiction. multilateral treaty providing for arbitration of inler- ~ en ~ 

1. The lower courts have usurped the roles of the national commercial disputes.h Similarly, after the J' (D 
United States ratified the Inter-American Convention g: f+ 

Executive and Congress In implementing the Algiers 
D 

en 
Accords. The Claims Selliement Declaration Is not " Al Ihe Cillmi Tribunal, Ih. Unlled SlIlu look th. poaillon c . 

~ 6eif.executing, and Claims Tribunal awards can be 0 - Ihll Ihe Aleieu Acconil "do nol crul. 0 Unlled SIII • ..ru"ded ~ ..... 00 enforced in U.S. federal district courta only upon a leCurity Iccolml, do not provide ipCclai enforcement mechanl.rna 
'" "* .. 

specific grant of jurisdiction by the Congress, along for award. entered apln.' U.S. or Innian national., and do 0 ..... ... 
nol require Iran or the United Statu 1.0 pus domestic le(ll l.t lon flQ ... with appropriate procedures and standards for reo bl 

~ CUlranteebl, leeell Lo their courts for award enforcement pur· 0 view. The limited jurisdiction of Ihe federal courts is .. 
paIn." Responn of Ihe lfolled Stille. to the Memorial of Ihe 

~ 
..... "a fundamental precept" which "must be neither dis- ..... "limit Republic 01 Iran, C ... Al21, Iran-Unlled SlIlea Clliml ?' 0 regarded nor evaded." Owen Equip. & Ereclicm v. Tribunal (Sepl. 4, 1986" repri./.d i. Iranian Ass ... lil. Rep. 

f = Kroger, 431 U.S. 365, 374 (1918). 1S,I30, 13,138 (Ocwber to, 1986) . 

a. Because it Is an executory agreement, the Claims .. The Ilanalortu 10 Iho Icsm Conye"l1 ... a(Teed Ihll ICSID 
~ award. would be enforce:aLle In the national courta 01 any Stlte ~ Settlement Declaration h.a no U.S. domestic force or Party (Art. 64(1)) and each Sill. Plrty would be required to ~ effecl. Set Boeing, 111 t'.2d at 1284; Eleclronic Do/a '" "take luch lerisl.tlve or other measure. u may w neceuary » ~ SY'· Corp. Iran v. Sociol Sec. Org., 651 F.2d 1001, for makin, the provision. of lhi' Convention effective In It. - 0 1009·10 & n.1 (6th Cir. 1981). Moreover, even if the Cerritorie • . " Art. 69. The United Stales tnaded ImplemenUn, :g 
:l Alboiera Accords were "self·executing, rederal juris- le"islalion which provtdu th,t "(an ICSIOI award ... ,haJl ere- !;;l 

diction under 11331 will not lie where it is not pro· ale I riglal ari,inl under a treaty of the United State. . .. landJ 
(D .hall be enforced .. . u Ir the award were a tin.1 judrmenl of 

~ 
vided for in the treaty. " Dreyfu. v. VIln Finck, 534 

• court or l"eneraJ jurisdic lion or one or the lever.1 atatu." 22 ~ 
i!! F.2d 24, 30 (2nd Cir.), terl . denied, 429 U.S. 835 U.S.C . • 1650&(., (1982,. The "'eisl.lion furlher proviJe. for f 
i (1916), ciling Smill v. Calladian Pacific Airways, nclulive 'L'tIeral jurisdiction regardlesp or Ihe .mount or con· ~ 
[ 

Ltd., 462 F.2d 798, 802 (2nd Cir. 1971). The failure Iroveuy. 1,1. 01 • 1650a(\ol. 
N 
JII ... 
ID 
ID 
0 
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on Commercial Arbitration (panama Convention), the 
President delermined Ihat "(nJew legislation will be 
required .. . in order to implement the provisions ot 
the Convention within the United States . .. . "" 

c. The atU!mpt by the district court and court of 
appeals to implement the Algiers Accords indirectly, 
through the use of New York Convention. is an ex­
ercise in expediency and an unwarranted expansion 
ot the Convention's applicability. The New York Con­
vention was never intended to apply to the awards 
of an international claims tribunal operating oUlside 
any municipal arbitration law, and deriving its juris­
diction from an internotional sgreement to which na­
tional claimanta are not parties. The Convention 
cannot aerve al a proxy tor specific U.S. legislation 
providing tor enforcement of Claims Tribunal awards. 
As adopted by the United States, the Convention ap­
plies only to awards rendered in a proceeding to which 
the parties have consenU!d in writing and which was 
helt! in the territory of another signatory state. Iran's 
award possesses neilher of Ulese prerequisites to rec­
ognilion. 

2. The requirement that there be a writing signed 
by the parties Berves to establish the consensual na­
ture of the proceeding, a .ine qua non to entorcea­
bility under the Convention. The court of appeals 
acknowledged that application of the Convention re­
quirea Ihat an award "emanate from a written agree-

as Meaup from the President or the United StaLeI transmit. 
tlnl the 'nler-American Convenllon on Commercill Arbitration. 
Senile Treaty Iloc:. No. 97·12. 971h Cong .• lit S .... I (1981); 
Iff alto Uill to Implement the Inler-American Convention on 
International Commercial Arbilralion, S. 2204, JOOth Cong., 2nd 
Se ... (19881. 

• 
20 

ment, .... but then evisceraU!d thia requirement by 
construing "the Accords themselves as represenling 
the written agreement 80 required, on the strength 
of the Presldent'a authority to sell Ie claima on behalt 
of United States nationals through international 
agree menta." (App., il\fra, 14&.) This Interpretation 
confuses the President's power to "suspend" claims 
of U.S. national, pending in our courts and to require 
such claims to be reterred to the Claims Tribunal with 
the power to bind Gould to a wrillen agreement to 
resolve ita disputa with Iran through arbitration. In 
the process, the court of appeals misconstrues this 
Court's holding In Darnel &: Moor.. The Darnu &: 
MooTl Court was careful to emphasize the narrowness 
of ita decision (463 U.S. at 688), which simply upheld 
the lawfulness of the President's orders BW~ding 
claims against Iran In U.S. courts (463 U.S. at 674, 
676)." 

" A party teeldn, recoenltton of a foreign arbllraJ a.ard un­
der the New York Convention mUll file wilh the courl In which 
reco&nh;'n I. _aht ",t". oriKin.1 .""ement reCelTed to In 
Articl. II or • duly certllied copy thereoC." New Vorl< Con.en. 
tion, Art. IV(I)(b1 (App., irifra, 39 • . 1 Th. Con •• ntlon', require· 
ment that the Igreement be Ilgned by the plrtie. II Ib.olul • . 
S .. A.J . Vln den Berr. TAo N"" Yorl Arbilroli ... C ... "",lio. 
of IU,: T ..... rdt a Unifi>rm Judiciol Inlerp"lolion 192·207 
(19811· 

.. Thl. Court v1ai~ the Algi ... Accord, Cor • aecond timo 
I .. t term In U.ilrd SIal .. v. Sperry Corp., 110 B. CL 887 (19891. 
Spury claimed. i .. ," a'ia. thai I 602 ot lhe foreign Rel.lionl 
Authoriution Act. Flacal Ve.n 1986 .nd 1987, 99 SUI. 438. 
no I. Conowinr 60 U.S.C. 11701 (Bupp. V 19871. wu uncon,lI· 
tutlonal und~r the Just Compensalion Clause because It author­
Ized the United Slatel to charge SIJerry " for the UI~ of 
prot.d"r .. lhlt It hold I heen Co reed to u,e." 110 S. Ct. II 395. 
"he Court rejecled Sverry·s cla im on lhe gToUlllh Ihal "a n :a -
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I . GMt did not choose to arbitrate Ita dispute with 
Iran. Ralher, Hoffman, GMI', predecessor in Interest, 
filed auit for breach of contract In federal district 
court and auccessfully attached Iranian assets, The 
President, acting pursuant to the Algiera Accords, 
divested !Ioffman of ita choaen remedy and barred it 
from its chosen forum. At the Claims Tribunal, Iran 
has conceded "the absence of any written agreement 
between the arbitrating partiea when one party ia not 
I alate having adhered to the Algiera Declaration" 
and has acknowledged: 

Any assertion Ihat 8 claim brought before 
the Iran·United Statea Claims Tribunal by an 
American national (whose remedies before 
American courta were barred by an Execu· 
tive Order of the President of the United 
States) U vo/unlorily ,ubmilled to the Inter­
national Tribunal would require I ralher In· 
gen[iJous construction of the terms of Article 
II of the New York Convention." 

b. Becatlle of the consensual nature of arbitration 
(or at least arbitration within the scope of the New 

IOnahl. user Ie. \a not • takln, \I It I. Impoltd lor the relm· 
bursement 01 the mit 01 eovemmenl eervice. . .. lantll .. . 
Sperry benefit/ttdl directly /rom the .. istene. and lunctlona 01 
the Tribunal!' /d. Neither Danw. " 'IOOT'I nor SP'"}. however, 
rnolved lh. qUill Ion. presenh:d In thi. caae. 1'he President', 
authority to compromise claim. Ind lhe government', authoril, 
to nlct • realOn,bl, user fee .re utterly dillinct rrom whether 
or not the Prelldent h .. tho authority to ad '1 In Igent lor 
purpose. 01 the New York Convention. 

• Memorill of thl blamie Republk of Iran, Cue Al21. Iran· 
U.S. Claima Tribunll (Oct. 18, 19851, repri.,.d i. I,anlan Auets 
Lit. Rep. 12,682, 12,121 puly 25, 19861 (emph"i. IIMedi. 

• 
~~ 

York Conventlonl, to find that the President had the 
power to execute an "agreement" to arbitrate on be· 
half of Horeman wotdd require that he had acted as 
Hoffman's authorized agent, and was subject to 1I0ff· 
man's direction and control." Indeed, rather than hav· 
ing "ratified the aellons of the United States" (App., 
ill/ro, 16a.I, at Ihe time the Algiers Accords were 
issued Hoffman was pursuing ita claims in a U.S. 
federal district COtlrt. 1I0ffman did not embrace the 
Claims Settlement Declaration, but contested Ule Gov· 
ernment's right to suspend its claim_ It thus cannot 
seriously be maintained that Jl offman authorized the 
President to enter into an agreement with Iran reo 
ferring ita disputes to arbitration before the Claims 
Tribunal or that Hoffman had any control over the 
President in that regard. 

c, The lower courta' holdings ITe at odds with the 
legislative history of the Senate's conaent to ratifi· 
cation of the Convention, and the accompanying 
amendments to the FAA, which make clear that the 
"convention appliea only in those caaes where the 
persons involved have Yoluntarily accepted arbitra­
tion ..... The State Department spokesman who ap­
peared before the Senate Foreign Relationa 

.. It II .. tllad that "ordinary contract and a,encr prlnclpala 
del ermine which partie. ar. bound by In arbitration .&THrnent 
.. . " under the Convenllon. Orinlo' Commercial .. SAippi", 
Co . •. RD ... ", N. V., 809 F. Supp. 16, 18 (S.D.N.Y. 19861. Whe .. 
there I, no '(Tcemenl with or control over Ihe .,enl by the 
principal, tI,er. " no .,ency. Restatement (Secondl 01 A,ency, 
III , 6 (19811: Nt"" • •. Serwold, 681 .'.2d 218, 282 (91h Clr. 
19Y21 . 

.. S. Exec. Rep. No. 10, 90th Cong., 2d Se ... I (Sep" 21, 
19681. 
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~ Commitwe in support oC ratification of the Conven. The same point was made In the Official Report of 
lion. Ambassador Richard D. Kearney. emphasized the Uniled Stales DelegaUon to Ihe IInited Nations 

t:( i thia point: "(Tlhere is nothing In the convention which ConCerence on Internalional Arbilralion. at which Ihe 
S Imposes any bunlen on an Individual which he had Convention was drafled: 

"l ~ 
1 not voluntarily agreed to assume. "n Ambassador 

It is definitely understood .. . that the con· i ::I 
f Kearney elaborated on this point in a subsequent -. 

hearing: vention appliea only to awards resulting Cram ~ 
I arbilrationa to which the parties have aub- ::I The Chairman: Whelher or not this comea mitted voluntarily. If th, arbitration were ~ 

Inlo etCect at all dependa upon an agreement conducted by a permanent body to which the i ~ enlered into voluntarily bfy) the parties. Is partit! or, obligated to refer their di.pute. 
that correctT regardle .. of their will. the proceeding. are ~ CI'l 

Mr. Kearney. That ia correct. air. judicial rather than arbitral in character and '1 ~ 
111e Chairman: In other words. you are not tho resulting award consequently would not a ~ 

'" Vl 
Imposing thia on people who do not wlah any com. within tlte purview of the convention ." g 

t""I ~ particular procedure; i8 Ihat correctT 
The proceedings 01 the Claims Tribunal bear scant ~ DO Mr. Kearney: That ia absolutely correct. -. DO resemblance to traditional inlernalional commercial ..., ..... ... 
arbitration. Because of their compulsory character. P .... .. (fQ 

The Chairman: So Ihere is no possible op- the proceedings 01 the Claim. Tribunal are. indeed. ID 
~ ~ 

position based on the idea we are now reach· "judicial ralher than arbitral" in nature. 
~ 

..... .... 
ing out and aubjecting citizena to furlher d . The court 01 appeals' holding Is contrary to the l'" 0 arbitrary Intervention oC the Federal only previous declalon that haa considered whelher an ~ ::I authorities or any other authoritiea in their award of the Claim. Tribunal ia capable oC enforce· ~ 

~ private afCairs. That Is not justified; is that ment under the New York Convenlion. a decision ~ correctT 
which the court of appeala attempwd to dismisa as n> Mr. Kearney; That ia correct." ..., 
mere "dictum." In Dallal 11. Bank Alellat. (19861 1 > " - 0 

n /d., App. al I . (SIoI.m.nl or Richord D. K.am.yl. had nolvolunlorily ..... ed 10 lhe court'a jurisdicUon. Aa a r.ruIl, :g 
.. S. R.p. No. 702, 9101 Con, .• 2d 5 ..... App. al 10 (1970) Ihil bill II dir.cted only loward implement in, proc.dures which til :l 

(Itat.m.nt 01 Richard D. Kearn.YI. In comid.rin, S. 3274, which the plrtlu 10 arbllraUon lareements have themselvtl a"eed I'D 
~ ar:nended the FAA 10 lmplement the Convention, Repruentatlve on." 116 Con,. llee. 22.731, .t 22.732. ~ 
2! ruh like wi .. ".mphuhed" the foilowinll point: "iUJnder the I! Quoted in QulCley, AUf.Jm .» II .. Uniled S'4111 10 ,A, f .. propolaJ betor. UI, no penon would be compelled to enler Into Uni'td Nalion.t COrll.n..ion 0" 'Ae RecugnjtjU" arid Er\forcnMnl 

~ 
,.. 
• a~r , arbitration _",eement nor requirtd to aubmit to the juria. of Foreign Arbi.rot A."rd.. 70 V.le I.. J . 1019. 1001 n.64 

[ dIction 01 any court under circumstance. in which he himself (19611. '" l" 
~ 

~ 
CI 
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Q.B. 441, 2 W.L.R. 746, I All E.R. 239, the English 
High Court refused enforcement of an award of the 
Claim. Tribunal under the New York Convention, 
finding Illat "the recognition of the proceedinga and 
award of the tribunal at The liague" cannot be jua­
tified based on "the application of the ordinary prin­
dples applicable to consensual arbitration." (1986( 1 
All E.n. at 260. Since the English court, nonetheless, 
accorded res judicata effect to the award of Ille Claims 
Tribunal based upon its beliel that the proceedings 
at The Hague had been "competent," its holding on 
the Convention ljueslion may be dictum, but It is 
lurely ellldied dictum. 

S. Review by Illis Court la also required to correct 
the erroneoua holding that the New York Convention 
can be applied to awards resulting from arbitrations 
detached from the ambit of national arbitration law, 
an issue 01 widespread importance to international 
arbitrators, lawyers and businessmen, and to the or­
derly administration of International arbitrations" 
The issue of whether so·called "a-national" awards 
can be enforced under the New York Convention has 
been hotly debated in the academic and legal com­
munities, but until now no U.S. court has spoken to 
the issue. While the court of appeals termed it a 
"close question" (App., in/ra, 17a), it is submitted 
that the New York Convention simply does not apply 
to awards that have been rendered outside the su­
pervisory Jurisdiction of the courta of the state in 
which the proceedinga have taken place. 'I'he concept 
of a "slateless" award - like the award at lasue here-

U SCI gnanollr W. Park, Nalio"Q' Law and Commercia' Jau. 
liu: Sajrguardin, Procedural I""gritr in I,,'ernational A r£i. 
Irali •• , 63 Tul. L. R ... 6~7 (1989). 

• 
26 

is anathema to the Convention. "Under _ .. (the( 
scheme" 01 the Convention "the arbitral seat gives 
the award an International currency merely by letting 
the award be rendered within its territory" and "pro­
vides support to the arbitral proceas by allowing an 
award to take on a presumptive validity under the 
New York Convention ..... Since the proceedings of 
the Claims Tribunal lake place wholly outside tile am­
bit of Dutch law," its awards cannot be enforced 
under the Convention. Moreover, confronted with an 
award that is defective on its face ," Gould was with­
out power to seek redress in the Dutch courts. 

a . By necessary Implication, the New York Con­
vention does not apply to enlorcement of award. that 
have resulted from proceedings nol subject to a na­
tional arbitration law_ According to the leading au­
thority on the Convention: 

"Id . • t 657. P.rk nat .. ; "An .rblt .. tor'. bindin, ded,lon hal 
world·wide le&al conlequence. lor aU the parties to the dispute. 
It would Item aoomalou. that the country in 'which ,hi. decillon 
I. made ahould exempt It Irom any judicial review, even ror 
"'"oss procedural defectl such II arLilrator rraud or lick 01 a 
valid .rbil,.tion ."eement." 14. al 657·68. 

.. The United Stat .. , I .. n .nd th. N.therl.nd. ha.e III 'oc­
oaniz.d that, IIth"",h th. Claim. TriblUlII conduct. Ita pro­
ceeding, at The IfIK\Je, In no lenN are ita proc:eedin" lubjed 
to Oulch arbit .. tion I ••. Su, "'",. •. not .. 8 throullh II .nd 
Iccompanrinr text . The Dallal court also recoeniud Ihat Ih. 
pruceetJingl or Ihe CI.im. Tribunal Ire not "Dutch" io charac'er: 
I'lt i. beyond a .. &Ument that there II no legislative or other 
aUlhority under Hutch municipal law (or these IflJitration pro­
' •• din' . ... 119861 I AI E.R . • t 251. 

.. The a.ima T,llx,In" di.,,,ined aU 01 Iran', counterclalma 
yet r~ndered a positive IlWlrd in I .... n·. (nor. 
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The New York Convention must be deemed 
to apply to arbi tral awards which are gov-
erned by a national arbitration law only ___ _ 
It ia true that the text of the Convention, 
as far aa ita fie ld of application la concerned, 
does not require that the award be governed 
by a national arbitration law_ However, if the 
Convention'a acope is read in conjunction with 
the Convention'a other provisions, it becomes 
evident that this requirement ia implied. En­
forcement of an award may be rejected if 
the respondent can prove that the arbitration 
agreement ia invalid "under the law to which 
the partiea have subjected it, or failing any 
indication thereon, under the law of the coun­
try where the award wss made." Enforce­
ment of an award may also be refused If the 
respondent can prove that the award has 
been aet aaide by a court of "the country in 
which, or under the law of which, that award 
was made," 

• • • 
The New York Convention not being. ba­

sis for e"forcement of atatelesa awards, the 
only realistic approach to giving this category 
of awards a sufficient legal backing la an 
appropriate international convention_" 

at A.J . van den Be .... WAn;' all Ar6itral Award NDrtdcmu.lit: 
U.d ... IA. N..., rork Co ...... 'i"" of Uj,'. 8 Pace I,. Rcv. 26. 
62·63 (1985, (cillnr ... rtici .. VIIXa) and V(lXe) of Ih. Convenllon; 
emphuil in original). St. '11'0 A.J , van den Berg, ,upra, note 
24 al 37 ("IT~le Convenlion is buill on Ihe prelumpllon Ihal 
the award I, governed by • "alionll arbitntion law . .. " ); G. 
Gajl, h'Il'lto.ional Comrrurcial Arbj'Yolion: New York CUIlW'n­
lio • • pl . 1 .... . 3 (1984). 

• 
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b. In acceding to the New York Convention, the 
United States adopted a "reciprocity" reservation, 
limiting application of the Convention to awards thst 
are "made in the territory of another Contracting 
State." 21 U.S.T. 2666. While the Claima 'fribunal 
sits at TIle lIague, and the Nellleriands ia party to 
the New York Convention, the Claims Tribunal es­
sentially aits as an international court, and ·ita awarda 
do not qualify 88 "Dutch" awarda ao as to be entitled 
to recognition under the Convention. This conclusion 
is confirmed by the fact that, as noted, the Claima 
Tribunal has not even attempted to comply with man­
datory provisions of Dutch arbitration law." The re­
ciprocity reservation ia rendered meaningless if an 
arbitration proceeding insulated from a forum's mu­
nicipal arbitration law is nonetheless considered an 
arbitration conducted in the territory of a Contracting 
State. 

n The court of appeala lUnata thai a decialon 0' the Neth· 
er land. hirh .. 1 court, the 1I0r. Kud. SocuU Ewrophrt ... 
d·E,.de. II d·E.,",,"," •. Soci.,u, F.der.' R."..61i< of Yw­
po".vi., 11"118 Rood. Oclober 28, 1973, U 'nl'l tei. Mal. 11 
(1915). aupporU Ih. ded,'on reached betow. Thai ca .. deall wilh 
the enforceabilily of a Swiu award thai had been r./u.ed ror-
1.lralion by a Swi .. court becaua. Ih. arbilral lribunal had been 
improperly conatituled under Swill law. Ullimately. alter a le4 

on of appul., in one 01 which It offered 06it" dietu," on the 
enforce.bility In Holland ot an a-national award, the lIoee Rud 
declined 10 enforce the award. The 06ikr dictum ia discussed 
and crilicized at lenrth t.y van den Berr • .upro, note 24 at .. t· 
4a, who concludes ,hal "Iill it can be proven that In .wl rd II 
not governed by In .rbilration law, il cannol bf niforud lIndtr 
tile C"n lle'n, &On." Id . • 1 .&3 (eillphasis .ddecl). 
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CONCLUSION 

For all the foregoing reasons, Ule Court should 
ennt the writ of certiorari to the United States Court 
of Appeal. for the Ninth Circuit. 

Respectlully lubmltted, 

WARC 8. PALAY 
COlI"'" of R/lCOTd 

THOWAS L. ABRAWS 
TIIOMAS JAY BARRYWORB 
JONES, DAY, REAVIS &: POOUE 
Metropolitan Square 
1460 G Street, N.W. 
Washington, D.C. 20006 
(202) 879·3939 
A /lomey. for PeliIUm"1'I 

• 
NO. 89-110] 

IN TilE 

SUPREMB COURT OP 111B UNITED STA1l!S 

OCTOBER TERM, 1989 

GOULD INC., GOULD KARltETINO, INC., NOrrtlAN 
EXPORT CORPORATION en4 GOULD 

INTERNATIONAL, INC., 
Petitioner_, 

v. 

MINISTRY or DEFENSE 
or THE ISLAMIC REPUBLIC OF IRAN , 

Respondent, 

011 PITITlolI rOR a WRIT or CIRTIORARI TO 
THE UNITED STaTES COURT or apPEaLS 

rOR THI IIINTH CIRCUIT .. 
•• Ilr III O'POBITIOII 
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STATEHEllT OF TilE CASE 

On November 16. 1981. 1I0U .. an Export 

Corporation ("lIoft .. an") brought two 

.eparate claims against Respondent heraln 

betore the Iran-United states Clal.s 

Tribunal ,"Tribunal") for breach ot 

contract. The Tribunal had been 

e.tabll.hed pursuant to the Algler. 

Accord.'. The clal .... numbered 411 and ~O. 

'As u •• d herein. "Algler. Accord." or 
"Accords" r.ter. to the Declaration of the 
Govern.ent of the Democratic and Popular 
Republic of Algeria. January 19. 1981 
Department ot State Bull. Ho. 2041. feb. 
1981 .. t 3. 1 Iran-U.S. C.T.R.1 (1981) 
("Gener .. l Declaration") .. nd the Decl .. r .. -
tlon of the Government ot the Democratic 
.. nd Popuhr Republic ot Algeria concerning 
the Settle .. ent of Clalas by ths Govsrnment 
ot the United States of America and the 
Govern.ent ot the Isla.lc Republic ot 
Iran. January 19. 1981. Dep .. rt .. ent ot 
State Bull. Ho. 3047. february 1981 at 
1. 1 Iran-U . S . C.T.R.9 (1981) ("Chills 
Settlement Declar .. tlon") 

• 
1 

respectively, war. under the n... ot 

lIoffHAH EXPORT CORPORATION. A DIVISION OF 

GOULD. INC. ot El Honte. Calltornla . 

lIott .... n. as clai ... nt. Identltled it •• lf 

variously throughout the proceedings a. 

"a Dlvl.ion ot Gould Inc.". "a subsidiary 

ot Gould. Ino." .nd as "Gould Harketlng. 

Inc •• as succe.eor to Hott.an Export 

Corporation" ("Gould Harketlng"). 

Iran an.wered in detanse ot the clal. 

and filed • count.rclal. again.t the 

chlmant. The two c ...... though InlUated 

separ .. tely. were decided jointly by the 

Tribunal. Th. Tribun .. l awarded Iran the 

net a .. ount ot US$1.640.347.11 . 

Hotf .. an. at the ti .. e it brought the 

actlone. h .. d .. lready been merged Into 

Gould H .. rketlng. Inc. and began signing 
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its papere ee Gould Marketing, Inc., •• 

.ucces.or to Hottman. When IIott.an Was 

.erged into Gould Marketing, Ina., • 

nuaber of other corporation. were .180 

.erged. The .h.re. held by the 

.tockholder. of IIott.an and the other 

corporation. were converted to .hare. not 

in Gould Marketing, Inc. but in Gould 

International, Ina. Hereatter, Petitioner 

herein vill "e referred to a. -Gould-, and 

Reepondent herein will be referred to •• 

-Iran-. 

The award at the Tribunal wa •• ade 

against IIoft.an and Gould Marketing. On 

June 9, 1987, Iran filed a Petition in the 

United state. District Court for the 

Contral Dlutrict of Cal Uornia seeking 

confirmation of the award against those 

• 
5 

naaed therein and against their succe.sor. 

and real parties in interest alleging 

jurisdiction under the Convention on 

Recogni tion and Enforceaent at Foreign 

Arbitral Avards of· June 10, 1958 entered 

into torce tor the United states Dece.ber 

~9, 1970, ~l U.S . T. ~517, TIAS 6997, 

(hereinafter reterred to a. the 

-convention-I, lmplemented in 9 U.S.C. 

11~01-~08, and under ~8 U.S.C. 11ll1. 

Gould tiled a .otion to dis.i •• the 

Petition in the Dlatrict Court. The 

motion, contrary to petitioner'. 

characterl.ation ot the court'. action in 

the Statellent at the Case portion ot the 

Petitions tiled vith this court, vas 

denied 1n toto . 80th parties then 

petitioned the District Court tor 
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b. In acceding to the New York Convention, the 

United States adopted a "reciprocity" reservation, 
limiting application of the Convention to awards that 
are "made in the territory of another Contracting 
State." 21 U.S.T. 2566. While the Claims Tribunal 
sits at The Hague, and the Netherlands is party to 
the New York Convention, the Claims Tribunal es­
sentially sits as an international court, and ·its awards 
do not qualify as "Dutch" awards so as to be entitled 
to recognition under the Convention. This conclusion 
is confirmed by the fact that, as noted, the Claims 
Tribunal has not even attempted to comply with man­
datory provisions of Dutch arbitration law,31 The re­
ciprocity reservation is rendered meaningless if an 
arbitration proceeding insulated from a forum's mu­
nicipal arbitration law is nonetheless considered an 
arbitration conducted in the territory of a Contracting 
State. 

37 The court of appeals suggests that a decision of the Neth­
erlands highest court, the Hoge Raad, Societe Europeenne 
d 'Etudes et d'EnterpJ-ises v. Socialist Federal Republic of Yu· 
goslavia, Hoge Raad, October 26, 1973, 14 Int'I Leg. Mat. 71 
(1975), supports the decision reached below. That case dealt with 
the enforceability of a Swiss award that had been refused reg­
istration by a Swiss court because the arbitral tribunal had been 
improperly constituted under Swiss law. Ultimately, after a se­
ries of appeals, in one of which it offered obiter dictum on the 
enforceability in Holland of an a·national award, the Hoge Raad 
declined to enforce the award. The obiter dictum is discussed 
and criticized at length by van den Berg, supra, note 24 at 41-
43, who concludes that "[ilf it can be proven that an award is 
not governed by an arbitration law, i t cannot be enforced under 
tM Convention." Id . at 43 (emphasis added). 

• 29 

CONCLUSION 

For all the foregoing reasons, the Court should 
grant the writ of certiorari to the United States Court 
of Appeals for the Ninth Circuit. 

Respectfully submitted, 

MARC S. P ALA Y 

Counsel of Record 

THOMAS L. ABRAMS 

THOMAS JAY BARRYMORE 
J ON ES, DAY, REAVIS & P OGl! E 

Metropolitan Square 
1450 G Street, N.W. 
Washington, D.C. 20005 
(202) 879-3939 
A ttorneys f or Peti tioners 
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if so, can such an award be deemed to have been 
"made in the territory of another Contracting 
State" as required by the U.S. Accession to the 
New York Convention? 

• iii 

LIST OF PARTIES AND RULE 28.1 LIST 

The parties to the proceedings below were 
petitioners Gould Inc., Gould Marketing, Inc., Hoff­
man Export Corporation, Gould International, Inc. , 
and "Does One Through Ten.'" 

• Hoffman Export Corporation was merged into Gould Inter­
national, Inc. on January 27, 1978. On October 3. 1988, Nippon 
Mining Co., Ltd ., acquired approximately 96'1'0 of the issued and 
outstanding stock of Gould Inc. Gould Inc. has two not wholly 
owned subsidiaries: Barnes/Sightmaster Ltd. (Rhode Island); 
Clevite de Mexico, S.A. de C.V. (Mexico). 
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• 
IN THE 

~upreme Qtourt of tbe idniteb ~tateg 
OCTOBER TERM, 1989 

No. _ 

GOULD INC., GOULD MARKETING, INC. , HOFFMAN 
EXPORT CoRPORATION and GoULD INTERNATIONAL, INC., 

Petitioners, 
v. 

MINISTRY OF DEFE NSE 
OF THE ISLAMIC REPUB LIC OF IRAN, 

Respondent. 

PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 

NINTH CIRCUIT 

Petitioners, Gould Inc., Gould Marketing, Inc. , 
Hoffman Export Corporation, and Gould Interna­
tional , Inc. (collectively "Gould" ), petition for a writ 
of certiorari to review the judgment and opinion of 
the United States Court of Appeals for the Ninth 
Circuit entered on October 23, 1989. 

THE OPINIONS BELOW 

The opinion of the Court of Appeals for the Ninth 
Circuit is reported at 887 F.2d 1357. (App., infra, 
1a-20a). The order of the United States District Court 
for the Central District of California is not reported. 
(App., infra, 21a-26a.) The district court amended its 
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2 

order on March 3, 1988, certifying an immediate 
appeal pursuant to 28 U.S.C.A. § 1292(b) (West Supp. 
1989). (App., infra 27a-28a.) 

J URISDICTION 

The Ministry of Defense of the Islamic Republic of 
Iran ("Iran") brought this proceeding to enforce an 
award of the Iran·United States Claims Tribunal 
("Claims Tribunal") in the United States District 
Court for the Central District of California on June 
9, 1987, invoking federal question jurisdiction (28 
U.S.C. § 1331) under the Claims Settlement Decla­
ration forming part of the so-called Algiers Accords,' 
and Chapter 2 of the Federal Arbitration Act ("FAA") 
9 U.S.C. §§ 201 et seq. (1988). The district court is­
sued an order on January 14, 1988, holding that the 
Algiers Accords did not vest it with subject matter 
jurisdiction to enforce an award of the Claims Tri­
bunal, but that the award was enforceable under the 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards ("Convention" or "New 
York Convention")! which the United States has im­
plemented through Chapter 2 of the FAA. On March 
3, 1988, the district court certified both questions for 
immediate appeal pursuant to 28 U.S.C. § 1292(b). 
(App., infra, 27a-28a.) 

1 The Algiers Accords consist of: (I) Declaration of the Dem­
ocratic and Popular Republic of Algeria ("General Declaration") 
and (2) Declaration of the Democratic and Popular Republic of 
Algeria Concerning the Settlement of Claims by the Government 
of the United States of America and the Government of the 
Islamic Republic of Iran ("Claims Settlement Declaration"). Dept. 
of State Bull. No. 2047 (Feb. 1981). 

' June 10, 1958, 21 U.S.T. 2517, T.I.A.S. 6997, 330 V.N.T.S. 
38. 

• 
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The Court of Appeals for the Ninth Circuit agreed 
to review both questions on April 13, 1988 (App., 
infra, 29a-31a) and, on October 23, 1989, affirmed 
the order of the district court, holding that the award 
of the Claims Tribunal was enforceable under the 
Convention. (App., infra, 1a-20a.) The court of appeals 
did not reach the question of whether the Algiers 
Accords provided a jurisdictional basis for enforcing 
the award. (App., infra, 20a.) 

The jurisdiction of this Court to review the judg­
ment of the Ninth Circuit is invoked under 28 
U.S.C.A. § 1254(1) (West Supp. 1989). 

STATUTES AND TREATIES INVOLVED 

Article II of the New York Convention provides in 
pertinent part: 

1. Each Contracting State shall recognize 
an agreement in writing under which the par­
ties undertake to submit to arbitration all or 
any differences which have arisen or which 
may arise between them in respect of a de­
fined legal relationship, whether contractual 
or not, concerning a subject matter capable 
of settlement by arbitration. 

2. The term "agreement in writing" shall 
include an arbitral clause in a contract or an 
arbitration agreement, signed by the parties 
or contained in an exchange of letters or tel­
egrams. 

Articles I through VI of the New York Convention 
are reprinted in the Appendix hereto. (App., infra, 
38a·41a.) 
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Chapter 2 of the FAA, which implements the New 
York Convention, provides in pertinent part: 

§ 201. Enforcement of Convention 

The Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 
June 10, 1958, shall be enforced in United 
States courts in accordance with this chapter. 

§ 202. Agreement or Award Falling Under 
the Convention 

An arbitration agreement or arbitral award 
arising out of a legal relationship, whether 
contractual or not, which is considered as 
commercial, including a transaction, contract, 
or agreement described in section 2 of this 
title, falls under the Convention .... 

§ 203. Jurisdiction; Amount in Controversy 

An action or proceeding falling under the 
Convention shall be deemed to arise under 
the laws and treaties of the United States. 
The district courts of the United States ... 
shall have original jurisdiction over such an 
action or proceeding, regardless of the 
amount in controversy. 

The United States Accession to the New York Con­
vention, 21 U.S.T. 2566, 9 U.S.C.A. § 201, note 43 
(West 1987), provides in pertinent part: 

The United States of America will apply 
the Convention, on the basis of reciprocity, 
to the recognition and enforcement of only 
those awards made in the territory of an­
other Contracting State. 

• 5 

The Claims Settlement Declaration is reprinted in 
its entirety in the appendix hereto. (App., infra, 
32a-37a.) 

STATEMENT OF THE CASE 

A. Nature of the Case. 

This is the first action in a U.S. court to enforce 
an award of the Claims Tribunal, a creature of in­
ternational law brought into being by the United 
States and Iran on January 19, 1981, as part of their 
overall resolution of the "hostage crisis." The award 
found Gould Marketing, Inc. ("GMI") liable to Iran 
in the amount of $3,640,247.13 and purported to reo 
quire GMI to deliver certain military equipment to 
Iran, the export of which is prohibited by applicable 
U.S. export control regulations. Gould Ma1'keting, Inc. 
V. Ministry of Defence of the Islamic Republic of Iran, 
Cases No. 49 and 50, 6 Iran-U.S. C.T.R. 272, 288 
(1984) ." (See App. , infm, 8a n.4, 9a.) To date, the 
Claims Tribunal has issued awards in favor of Iran 
against at least twenty-two U.S. claimants.' 

3 The Decisions and a wards of the Claims Tribunal and certain 
other material filed with the Tribunal are reported in the Iran. 
United States Claims Tribunal Reports ("Iran·U.S. C.T.R. "), 
published by Grotious Publications Limited of Cambridge, United 
Kingdom. 

• It was recently reported that in 22 cases the Claims Tribunal 
had awarded a total of about U.S. $50 million in damages to 
Iran either for counterclaims against U.S. claimants or as costs 
of arbitration. Intematwnal Briefings: Iran· U. S. Claims Tri. 
bunal Update, Int'I Fin. L. Rev. 41 (March 1989); see also Lewis, 
What Goes Around Comes Around: Can Iran Enforce Awards 
of the IranrU.S. Claims Tribunal in the United States?, 26 Colum. 
J. Transnat'l L. 515, 516 n.9 (1988). To the best of Gould's 
knowledge, at this time no other action to enforce a Claims 
Tribunal award is pending in a U.S. court. 
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B. The Underlying Dispute. 

The dispute between Gould and Iran arises out of 
two contracts between Hoffman Export Corporation 
("Hoffman"), GMI's predecessor, and the Ministry of 
War of the former Government of Iran. The first was 
a May 1975 purchase agreement for radio commu­
nications equipment; the second, an April 1978 con­
tract for installation in Iran of an integrated fixed 
station military communications system. In December 
1978, riots and civil strife, which culminated in the 
overthrow of the Iranian Government and the taking 
hostage of American diplomatic personnel, inter­
rupted performance, and Iran suspended progress 
payments, under both contracts. (App., infra, 4a.) On 
February 13, 1980, Hoffman commenced an action 
against Iran in the United States District Court for 
the Central District of California and, like many other 
similarly situated U.S. parties, succeeded in attaching 
Iranian assets frozen pursuant to Presidential order. 5 

C. Establishment of the Claims Tribunal and Dismissal 
of Hoffman's U.S. District Court Action. 

On January 19, 1981, the United States and Iran 
entered into the Algiers Accords, resolving the hos­
tage crisis and establishing the Claims Tribunal. (App. 
infra, 5a.) The General Declaration portion of the 
Accords provided for the release of the American hos­
tages in return for a number of actions and under-

'See Security Pcu;ifte Nat'l Bank v. Iran, 513 F. Supp. 864 
(C.D. Cal. 1981). On November 14, 1979, President Carter issued 
an Executive Order declaring a national emergency and freezing 
Iranian assets in the United States and abroad worth approxi· 
mately $12 billion. Exec. Order No. 12,170, 44 Fed. Reg. 65,729 
(1979). 

• 
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takings by the United States, including the 
termination of legal proceedings against Iran in the 
United States, the nullification of attachments of Ira­
nian assets and the transfer of certain Iranian assets 
that had been frozen by executive order. The Claims 
Settlement Declaration provided for the formation of 
the Claims Tribunal to serve as a forum "for deter­
mination of claims by United States nationals or by 
the United States itself against Iran" as well as 
"claims against the United States, including both of­
ficial contract claims and disputes arising under the 
Declaration. "6 

Pursuant to Paragraph 7 of the General Declara­
tion, one billion dollars of the transferred Iranian as­
sets were placed in an Algerian-administered security 
account to be "used for the sole purpose of securing 
payment of, and paying, claims against Iran in ac­
cordance with the claims settlement agreement." The 
Claims Settlement Declaration provided for Claims 
Tribunal jurisdiction over "any counterclaim which 
arises out of the same contract, transaction. or. oc­
currence that constitutes the subject matter of [a] 
national's claim." The Algiers Accords, though, made 
no provision for payment of any awards which the 
Claims Tribunal might render in favor of Iran against 
U.S. nationals, a possibility which appears not to have 
been contemplated when the Algiers Accords were 
executed. Claims Settlement Declaration, Article JI(1). 
(App., infra, 32a.) 

• Opinion of Attorney General Benjamin R. Civiletti to the 
President, January 19, 1981 , reprinted in TM Iran Agree>nents: 
Hearings Be/ore tM Senate Comln. on Foreign Relations, 97th 
Cong., 1st Sess. 167, 173 (1981). 
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The Algiers Accords were not self-executing, being 
"merely executory agreements between two nations" 
having "no effect on domestic law absent additional 
governmental action." Islamic Republic of Iran v. 
Boeing Co., 771 F.2d 1279, 1283 (9th Cir. 1985), cert. 
dismissed, 479 U.S. 957 (1986). Thus, in order to 
implement the General Declaration, on February 24, 
1981, President Reagan issued an Executive Order 
"suspending" all claims against Iran in U.S. courts 
which could be presented to the Claims Tribuna1.' The 
President's Order was upheld by this Court in Dames 
& Moore v. Regan, 453 U.S. 654 (1981). In accordance 
with that Executive Order, the district court there­
after dismissed Hoffman's action against Iran. See 
Security Pacific, 513 F. Supp. at 884. 

Article V1(1) of the Claims Settlement Declaration 
provided that "[t]he seat of the [Claims] Tribunal shall 
be The Hague, The Netherlands, or any other place 
agreed by Iran and the United States." As noted by 
one American negotiator of the Algiers Accords, 
"[u]pon examination of Dutch law, it became apparent 
that awards rendered pursuant to the Claims Settle­
ment Agreement would not meet certain procedural 
requirements for valid arbitral awards under the 
Dutch civil code. "8 It was first proposed that provi­
sion be made for an "agreement among the United 
States, Iran, and the Netherlands to qualify the 
awards of the Claims Tribunal as valid awards under 
Dutch law without meeting those particular require-

1 Exec. Order No. 12,294, 46 Fed. Reg. 14,111 (1981). 

• M.B. Feldman, Implementation of tM Iranian Cw.ims Settle­
ment Agrell71Umt-Status, Issms, and Lessons: View from Gov­
ernment's Perspective, in Symposium on Private Investors 
Abroad: Problems and Solutions 75, 98 (1981). 

• 
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ments. '" When this agreement failed to materialize, 
Dutch legislation was introduced which would have 
rendered proceedings of the Claims Tribunal partially 
subject to Dutch law, while exempting the Tribunal 
from many Dutch procedural requirements and 
sharply limiting Dutch judicial review of Tribunal 
awards. to 

The efforts to provide a Dutch legal framework for 
the activities of the Claims Tribunal failed when Iran 
protested that the Netherlands had " no right to in­
terfere" with the proceedings of the Claims Tribunal 
and that the proposed legislation would constitute a 
"violation of established principles of international 
law."" Iran informed the Dutch Government that "the 
Tribunal is an international court in the strict sense 
and is essentially governed by public international 
law" (id. at 405) and that "a civil law or international 
trade arbitration was not meant by the parties to the 
Declaration" (id. at 407). As a result of Iran's pro­
tests, efforts to enact legislation were abandoned, and 
the Claims Tribunal to this date has operated outside 
the mandatory requirements of Dutch arbitration law. 

• Id. Among the infirmities of the proceedings of the Claims 
Tribunal under Dutch law are the absence of any written ar­
bitration agreements between the parties to those proceedings 
and insufficient procedures for raising challenges to individual 
members of the Claims Tribunal. 

•• Bill, Applicability of Dutch Law to the Awards of the Tri· 
bunal Sitting in The Hague to Hear Claims Between Iran and 
the United States, reprinted in 4 Iran-U.S. C.T.R. 306 (1983). 

1\ Letter from Mohammad Eshragh (Agent of the Islamic Re· 
public of Iran at the Claims Tribunal) to Legal Adviser's Office, 
Ministry of Foreign Affairs, The Netherlands, 5 Iran-U.S. C.T.R. 
405, 411 (1984). 
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D. The Proceedings at the Claims Tribunal 

Deprived by executive order of its chosen forum, 
the United States District Court for the Central Dis­
trict of California, and faced with the probability of 
permanently losing its claims due to a filing deadline 
at The Hague, Hoffman lodged two claims with the 
Claims Tribunal on November 16, 1981.12 Iran, in turn, 
filed two counterclaims vastly in excess of the amount 
of Hoffman's claimsY On June 29, 1984, the Claims 
Tribunal issued a final combined award which made 
a net award to Iran of $3,640,247.13" even though 
the Claims Tribunal expressly dismissed Iran's coun­
terclaims. Moreover, the Claims Tribunal directed 
Gould to turn over to Iran various items of military 
equipment being held in this country because of ex­
port control regulations prohibiting its delivery to 
Iran." 

" Under the terms of Executive Order 12,294 and the terms 
of the district court's order dismissing its claims against Iran, 
Hoffman would have likely lost its claims forever had it failed 
to refile them with the Claims Tribunal . 

13 The Claims Tribunal issued an interlocutory award on July 
27, 1983, holding that it had jurisdiction over counterclaims filed 
by Iran, even in excess of a U.S. national's claim, when the 
counterclaim arose out of "the same contract, transaction, or 
occurrence that constitutes the subject matter of that national's 
claim." Gould Marketing 1m:. v. Ministry oj National DeJense oj 
Iran, Case No. 49, 3 Iran·U.S. C.T.R. 147, 152 (1983), quoting 
Claims Settlement Declaration, Art. II(1). 

"6 Iran·U .S. C.T.R. at 273·75, 282 (1984). The award was 
based on a sua sponte "equitable accounting" by the Claims 
Tribunal, which cited no jurisdictional basis for an award not 
based on Iran's counterclaims. 

.. Id. at 288. Gould's application to export these items to Iran 
in 1981 was refused by the Office of Munitions Control for the 

• 11 

More than a year later, on July 19, 1985, Iran filed 
a "Request for Interpretation" of the Algiers Accords 
with the Claims Tribunal, in which it contended that 
the United States should be held liable for satisfying 
Claims Tribunal awards rendered against U.S. na· 
tionals. The Islamic Repuhlic of Iran v. United States, 
Case A/21, 14 Iran·U.S. C.T.R. 324 (1987) ("Case AI 
21 ").16 Iran asserted "that the Algiers Declarations 
establish a 'reciprocal system of commitments' that 
obligates the United States to pay awards if its na· 
tionals fail to do so" and that the United States could 
fulfill its supposed duty to see that awards in favor 
of Iran are satisfied by either "elect[ing) to pay such 
awards directly" or "enact[ing) special legislation en· 
abling the enforcement of Tribunal awards on a 'full 
faith and credit' basis as it has done in the case of 
awards rendered pursuant to the ICSID Conven· 
tion."" The Claims Tribunal rejected these argu· 
ments, concluding on May 4, 1987: 

stated reason that "[c]urrent U.S. policy precludes issuance of 
export licenses for Munitions List items destined for Iran." (CR 
4, Ex.2) The export of these items to Iran is still prohibited 
under U.S. law. Pursuant to 22 U.S.C. § 2780 (Supp. V 1987), 
no item on the United States Munitions List, which includes the 
items ordered returned to Iran by the Claims Tribunal award, 
may be exported to any country which the Secretary of State 
has determined has repeatedly provided support for acts of in· 
ternational terrorism. The Secretary of State made such a de· 
termination with regard to Iran on January 23, 1984, 49 Fed. 
Reg. 2,836 (1984), which remains in effect. 

" The Claims Settlement Declaration provides that the Claims 
Tribunal shall decide "[a]ny question concerning the interpre' 
tation or application" of the agreement at the request of either 
government. Art. VI(4). (App., inJra, 35a.) 

11 14 Iran·U.S. C.T.R. at 326, citing the Convention on the 
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[We] cannot find that any obligation of the 
United States to satisfy Tribunal awards 
against its nationals flows from the 'inter­
national' character of the Tribunal, or from 
any principle of customary international law 
based on the United States having been a 
party to the treaty that established the Tri­
bunal. 

[d. at 330. 

The Claims Tribunal further reasoned that "in es­
tablishing a Security Account as the source for pay-
ment of awards against ... Iran" while "not imposing 
an identical obligation ... upon the United States," 
the parties to the Algiers Accords "clearly contem­
plated something other than parity of treatment of 
the two States Parties as regards enforcement mech­
anisms." [d. at 329. Finally, the Claims Tribunal found 
that it had "no authority under the Algiers Decla­
rations to prescribe the means by which each of the 
States provides for .. . enforcement" of Tribunal 
awards, although it believed it "incumbent on each 
State Party to provide some procedure or mecha­
nism" for enforcement in its national jurisdiction. [d. 
at 331. To date, Congress has not been presented 
with proposed legislation providing for the enforce­
ment of Claims Tribunal awards against U.S. nation­
als. 

Settlement of Investment Disputes Between States and Nation­
als of Other States, opened for signature August 27, 1965, 17 
U.S.T. 1270, T.I.A.S. No. 6090, 575 U.N.T.S. 159. See, infra" 
note 22. 

• 13 

E. The Proceedings Below. 

On June 9, 1987, Iran filed a "Petition for Order 
Confirming Arbitrial [sic] Award" in the United States 
District Court for the Central District of California, 
seeking judicial confirmation of the award rendered 
by the Claims Tribunal against GMI in favor of Iran. IS 
In its petition, Iran alleged that the district court 
possessed subject matter jurisdiction under 28 U.S.C. 
§ 1331 by virtue of the Claims Settlement Declaration 
and under 9 U.S.C. § 203. 

On July 31, 1987, Gould moved for dismissal on 
the grounds, inter alia, that the district court lacked 
subject matter jurisdiction to enforce the award under 
the Claims Settlement Declaration, which is not self­
executing, and that the award of the Claims Tribunal 
was not subject to recognition or enforcement under 
the terms of the New York Convention in the absence 
of a voluntary written agreement for GMI to arbitrate 
or in the absence of a governing national arbitration 
law. On January 14, 1988, Gould's motion was denied 
in part and granted in part by the district court. IO 
The district court declined to find the Algiers Accords 
self-executing, determining that the Ninth Circuit's 
holding in Boeing was controlling on this issue, but 

18 Iran's petition alleges that Gould and Gould International 
are alter egos of GMI and seeks an order confirming the award 
against these parties also, including specific performance of the 
award's requirement that GMl provide certain military com­
munications equipment to Iran. CR 1. 

I' The United States filed an amicus curiae brief urging the 
district court to find jurisdiction under both bases asserted by 
Iran. 
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found jurisdiction to confirm the award under the 
New York Convention. (App., infra, 23a-26a.) The 
district court held that the Algiers Accords them­
selves constituted the requisite agreement in writing 
and that the "interest in effective arbitral proceed­
ings" should override what it termed a "form v. sub­
stance" defense concerning the Claims Tribunal's 
operation outside of any national arbitration law. 
(App., infra, 26a.) 

On October 23, 1989, the court of appeals affirmed 
the district court's finding of subject matter jurisdic­
tion under the New York Convention.20 The court of 
appeals acknowledged that "the Accords provide no 
specific vehicle for the enforcement of awards in fa­
VO?· of Iran," (App., infra, 9a), but found that the 
"three basic requirements" for jurisdiction under the 
New York Convention were met: "The award (1) must 
arise out of a legal relationship (2) which is com­
mercial in nature and (3) which is not entirely do­
mestic in scope." (App., infra, 12a.) The court of 
appeals acknowledged that Articles 11(1) and IV(l)(b) 
of the Convention "do indeed seem to indicate that 
the award referred to in Section 203 emanate from 
a written agreement," but attempted to surmount this 
obstacle by construing "the Accords themselves as 
representing the written agreement so required, on 
the strength on the President's authority to settle 
claims on behalf of United States nationals through 
international agreements." (App., infra, 14a.) Ac­
cording to the court of appeals, the "real question is 
not whether Gould entered into a written agreement 
to submit its claims against Iran to arbitration, but 

20 The court of appeals did not reach the question of whether 
there was jurisdiction under 28 U.S.C. § 1331. 

• 15 

whether the President-acting on behalf of Gould­
entered into such an agreement. The answer is clearly 
yes." (App., infra, 15a.) The court of appeals, more­
over, read this Court's opinion in Dames & Moore as 
broad enough "to encompass the authority of the 
President to settle claims under the facts before us." 
(App., infra, 15a.) 

On the issue of the voluntariness of the "agree­
ment," the court of appeals acknowledged that the 
legislative history of the Convention "lends some sup­
port to Gould's view" that "the Convention applies 
only to awards resulting from arbitrations to which 
the parties have submitted voluntarily," but nonethe­
less concluded that the Convention "did not preclude 
the United States from entering into an agreement 
on behalf of its nationals, as authorized by Dames & 
Moore." (App., infra, 15a n.9.) 

On the issue of whether the New York Convention 
could be applied to arbitral awards which are not 
rendered in accordance with the national arbitration 
law of a party state, the court of appeals termed it 
"a close question," but concluded that "the fairest 
reading of the Convention itself appears to be that 
it applies to the enforcement of non-national awards." 
(App., infra, 17a-18a.) 

REASONS FOR GRANTING THE WRIT 

This case raises issues of general importance con­
cerning the power of the President, the subject mat­
ter jurisdiction of the federal courts, and the 
implementation of the Algiers Accords. If the United 
States intends to vest the federal courts with juris­
diction to enforce awards of the Claims Tribunal in 
favor of Iran, it is required to enact legislation im-
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plementing the Claims Settlement Declaration to give 
effect to that intention. That it has never done. 
Through their tortured interpretation of the New York 
Convention, which was never intended by its framers 
to encompass international claims proceedings to 
which the parties were compelled to refer their dis­
putes, the courts below in effect usurped a role­
implementing the Algiers Accords-that is exclusively 
the preserve of the Executive and Legislative 
branches. The Court should issue the writ to correct 
the serious abuse of judicial authority that has oc· 
curred in this case and to reaffirm the core principle 
that the federal courts are courts of limited jurisdic· 
tion. 

The questions raised by this case are of immediate 
significance to those American claimants that have 
Claims Tribunal awards pending against them. More 
generally, they are important to safeguarding the lim· 
ited jurisdiction of the federal courts, and to the 
proper application of the New York Convention and 
administration of international arbitrations. Until this 
case, no American court had interpreted the New 
York Convention to apply to an award which was 
neither the product of an arbitral proceeding to which 
the parties had voluntarily agreed in writing nor sub­
ject to judicial supervision in the state in which the 
proceeding took place. 

In their zeal to find Iran's award enforceable in 
the federal district court, both lower courts played 
fast and loose with the language of the New York 
Convention and paid scant heed to the requirements 
which any award must meet in order to become en­
forceable thereunder. Thus, the district court dis· 
missed Gould's contentions as "form v. substance" 

• 17 

and, rather than thoughtfully analyzing whether Ir­
an's award and the proceeding from which it issued 
met the minimum criteria for enforceability under the 
New York Convention, opted instead to rely upon 
what it termed " the overriding judicial interest in 
effective arbitral proceedings." (App., infra, 26a.) The 
lower courts' expansive view of their power to gloss 
over imperfections in the award and the proceedings 
of the Claims Tribunal under the laws of the state 
in which it sits does violence to the Convention and 
represents an unwarranted judge-made enlargement 
of federal subject matter jurisdiction. 

1. The lower courts have usurped the roles of the 
Executive and Congress in implementing the Algiers 
Accords. The Claims Settlement Declaration is not 
self-executing, and Claims Tribunal awards can be 
enforced in U.S. federal district courts only upon a 
specific grant of jurisdiction by the Congress, along 
with appropriate procedures and standards for re­
view. The limited jurisdiction of the federal courts is 
"a fundamental precept" which "must be neither dis­
regarded nor evaded." Owen Equip. & Erection v. 
Kroger, 437 U.S. 365, 374 (1978). 

a. Because it is an executory agreement, the Claims 
Settlement Declaration has no U.S. domestic force or 
effect. See Boeing, 771 F.2d at 1284; Electronic Data 
Sys. Corp. Iran v. Social Sec. Org., 651 F.2d 1007, 
1009-10 & n.1 (5th Cir. 1981). Moreover, even if the 
Algiers Accords were "self-executing, Federal juris­
diction under § 1331 will not lie where it is not pro­
vided for in the treaty." Dreyfus v. von Finck, 534 
F.2d 24, 30 (2nd Cir.), cert. denied, 429 U.S. 835 
(1976), citing Smith v. Canadian Pacific Airways, 
Ltd., 452 F.2d 798, 802 (2nd Cir. 1971). The failure 
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of the Claims Settlement Declaration-which does pro­
vide an enforcement mechanism for awards against 
Iran-to provide for enforcement of Claims Tribunal 
awards against a Party State's nationals, cannot be 
remedied through judicial fiat. 

b. In the absence of a self-executing enforcement 
scheme, it is incumbent upon the Congress to deter­
mine the standards for enforcement of Claims Tri­
bunal awards and to provide, if desirable, federal 
jurisdiction to enforce them.21 This was how the 
United States implemented the ICSID Convention, a 
multilateral treaty providing for arbitration of inter­
national commercial disputes." Similarly, after the 
United States ratified the Inter-American Convention 

21 At the Claims Tribunal, the United States took the position 
that the Algiers Accords "do not create a United States· funded 
securi ty account, do not provide special enforcement mechanisms 
for awards entered against U.S. or Iranian nationals, and do 
not require Iran or the United States to pass domestic legislation 
guaranteeing access to their courts for award enforcement pur­
poses." Response of the United States to the Memorial of the 
Islamic Republic of Iran, Case Af21, Iran·United States Claims 
Tribunal (Sept. 4, 1986), reprinted in Iranian Assets Li t. Rep. 
13,130, 13,138 (October 10, 1986). 

22 The signatories to the ICSID Convention agreed that ICSID 
awards would be enforceable in the national courts of any State 
Party (Art. 54(1» and each State Party would be required to 
"take such legislative or other measures as may be necessary 
for making the provisions of this Convention effective in its 
territories." Art. 69. The United States enacted implementing 
legislation which provides that "[an ICSID) award .. . shall ere· 
ate a right arising under a treaty of the United States ... [and) 
shall be enforced . . . as if the award were a final judgment of 
a court of general jurisdiction of one of the several states." 22 
U.S.C. § 1650a(a) (1982). The legislation further provides for 
exclusive federal jurisdiction regardless of the amount of con­
troversy. Id. at § 1650a(b). 

• 19 

on Commercial Arbitration (panama Convention), the 
President determined that "[n]ew legislation will be 
required ... in order to implement the provisions of 
the Convention within the United States .... "11 

c. The attempt by the district court and court of 
appeals to implement the Algiers Accords indirectly, 
through the use of New York Convention, is an ex­
ercise in expediency and an unwarranted expansion 
of the Convention's applicability. The New York Con­
vention was never intended to apply to the awards 
of an international claims tribunal operating outside 
any municipal arbitration law, and deriving its juris­
diction from an international agreement to which na­
tional claimants are not parties. The Convention 
cannot serve as a proxy for specific U.S. legislation 
providing for enforcement of Claims Tribunal awards. 
As adopted by the United States, the Convention ap­
plies only to awards rendered in a proceeding to which 
the parties have consented in writing and which was 
held in the territory of another signatory state. Iran's 
award possesses neither of these prerequisites to rec­
ognition . 

2. The requirement that there be a writing signed 
by the parties serves to establish the consensual na­
ture of the proceeding, a sine qua non to enforcea­
bility under the Convention. The court of appeals 
acknowledged that application of the Convention re­
quires that an award "emanate from a written agree-

23 Message from the President of the United Sta~ trarumit­
ting the Inter·American Convention on Commercial Arbitration , 
Senate Treaty Doc. No. 97-12, 97th Cong., 1st Sm. I (1981); 
see also Bill to Implement the Inter-American Convention on 
International Commercial Arbitration, S. 2204, 100th Cong., 2nd 
Sess. (1988). 
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ment,"2' but then eviscerated this requirement by 
construing "the Accords themselves as representing 
the written agreement so required, on the strength 
of the President's authority to settle claims on behalf 
of United States nationals through international 
agreements." (App., infra, 14a.) This interpretation 
confuses the President's power to "suspend" claims 
of U.S. nationals pending in our courts and to require 
such claims to be referred to the Claims Tribunal with 
the power to bind Gould to a written agreement to 
resolve its dispute with Iran through arbitration. In 
the process, the court of appeals misconstrues this 
Court's holding in Dames & Moo7·e. The Dames & 
Moore Court was careful to emphasize the narrowness 
of its decision (453 U.S. at 688), which simply upheld 
the lawfulness of the President's orders suspending 
claims against Iran in U.S. courts (453 U.S. at 674, 
676).25 

" A party seeking recognition of a foreign arbitral award un· 
der the New York Convention must file with the court in which 
recognition is sought "[t]he original agreement referred to in 
Article II or a duly certified copy thereof. " New York Conven· 
tion, Art. IV(l)(b) (App., inJra, 39a.) The Convention's require· 
ment that the agreement be signed by the parties is absolute. 
See A.J . van den Berg, The New York Arbit'ration Convention 
oj 1958: Towards a Uniform Judicial Interpretation 192·207 
(1981). 

"This Court visited the Algiers Accords for a second time 
last term in United States v. Sperry Corp., 110 S. Ct. 387 (1989). 
Sperry claimed, inter alia, that § 502 of the Foreign Relations 
Authorization Act, Fiscal Years 1986 and 1987, 99 Stat. 438, 
note following 50 U.S.C. § 1701 (Supp. V 1987), was unconsti· 
tutional under the Just Compensation Clause because it author· 
ized the United States to charge Sperry "for the use of 
procedures that it hard] been forced to use." 110 S. Ct. at 395. 
The Court rejected Sperry's claim on the grounds that "a rea· 

• 21 

a. GMI did not choose to arbitrate its dispute with 
Iran . Rather, Hoffman, GMI's predecessor in interest, 
filed suit for breach of contract in federal district 
court and successfully attached Iranian assets. The 
President, acting pursuant to the Algiers Accords, 
divested Hoffman of its chosen remedy and barred it 
from its chosen forum. At the Claims Tribunal, Iran 
has conceded "the absence of any written agreement 
between the arbitrating parties when one party is not 
a state having adhered to the Algiers Declaration" 
and has acknowledged: 

Any assertion that a claim brought before 
the Iran-United States Claims Tribunal by an 
American national (whose remedies before 
American courts were barred by an Execu· 
tive Order of the President of the United 
States) is voluntarily submitted to the Inter· 
national Tribunal would require a rather in· 
gen[iJous construction of the terms of Article 
II of the New York Convention." 

b. Because of the consensual nature of arbitration 
(or at least arbitration within the scope of the New 

son able user fee is not a taking if it is imposed for the reim· 
bursement of the cost of government services . . . [and) . . . 
Sperry benefit[ted) directly from the existence and functions of 
the Tribunal." Id. Neither Dames & Moore nor Sperry. however, 
resolved the questions presented in this case. The President's 
authority to compromise claims and the government's authority 
to exact a reasonable user fee are utterly distinct from whether 
or not the President has the authority to act as an agent for 
purposes of the New York Convention. 

26 Memorial of the Islamic Republic of Iran, Case Al21 . Iran· 
U.S. Claims Tribunal (Oct. 18, 1985), reprinled in Iranian Assets 
Lit. Rep. 12,682, 12,721 (July 25, 1986) (emphasis added). 
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York Convention), to find that the President had the 
power to execute an "agreement" to arbitrate on be­
half of Hoffman would require that he had acted as 
Hoffman's authorized agent, and was subject to Hoff­
man's direction and control.27 Indeed, rather than hav­
ing "ratified the actions of the United States" (App., 
infra, 16a.), at the time the Algiers Accords were 
issued Hoffman was pursuing its claims in a U.S. 
federal district court. Hoffman did not embrace the 
Claims Settlement Declaration, but contested the Gov­
ernment's right to suspend its claim. It thus cannot 
seriously be maintained that Hoffman authorized the 
President to enter into an agreement with Iran re­
ferring its disputes to arbitration before the Claims 
Tribunal or that Hoffman had any control over the 
President in that regard. 

c. The lower courts' holdings are at odds with the 
legislative history of the Senate's consent to ratifi­
cation of the Convention, and the accompanying 
amendments to the FAA, which make clear that the 
"convention applies only in those cases where the 
persons involved have voluntarily accepted arbitra­
tion."" The State Department spokesman who ap­
peared before the Senate Foreign Relations 

27 It is settled that "ordinary contract and agency principals 
determine which parties are bound by an arbitration agreement 
... " under the Convention. Oriental Commercial & Shipping 
Co. v. Rosseel, N. V., 609 F. Supp. 75, 78 (S.D.N.Y. 1985). Where 
there is no agreement with or control over the agent by the 
principal, there is no agency. Restatement (Second) of Agency, 
§§ I, 5 (1981); Nelson v. Serwold, 687 F.2d 278, 282 (9th Cir. 
1982). 

21 S. Exec. Rep. No. 10, 90th Cong., 2d Sess. 1 (Sept. 27, 
1968). 
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Committee in support of ratification of the Conven­
tion, Ambassador Richard D. Kearney, emphasized 
this point: "[T)here is nothing in the convention which 
imposes any burden on an individual which he had 
not voluntarily agreed to assume."29 Ambassador 
Kearney elaborated on this point in a subsequent 
hearing: 

The Chairman: Whether or not this comes 
into effect at all depends upon an agreement 
entered into voluntarily b[y) the parties. Is 
that correct? 

Mr. Kearney. That is correct, sir. 
The Chairman: In other words, you are not 

imposing this on people who do not wish any 
particular procedure; is that correct? 

Mr. Kearney: That is absolutely correct. 

The Chairman: So there is no possible op­
position based on the idea we are now reach­
ing out and subjecting citizens to further 
arbitrary intervention of the Federal 
authorities or any other authorities in their 
private affairs. That is not justified; is that 
correct? 

Mr. Kearney: That is correct.30 

29 Id., App. at 3. (Statement of Richard D. Kearney). 

so S. Rep. No. 702, 91st Cong., 2d Sess., App. at 10 (1970) 
(statement of Richard D. Kearney). In considering S. 3274. which 
amended the FAA to implement the Convention, Representative 
Fish likewise "emphasized" the following point: "[Ulnder the 
proposal before us, no person would be compelled to enter into 
any arbitration agreement nor required to submit to the juris­
diction of any court under circumstances in which he himself 
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The same point was made in the Official Report of 
the United States Delegation to the United Nations 
Conference on International Arbitration, at which the 
Convention was drafted: 

It is definitely understood . . . that the con­
vention applies only to awards resulting from 
arbitrations to which the parties have sub­
mitted voluntarily. If the arbitration were 
conducted by a permanent body to which the 
parties are obligated to refer their disputes 
regardless of their will, the proceedings are 
judicial rather than arbitral in character and 
the resulting award consequently would not 
come within the purview of the convention. 3 1 

The proceedings of the Claims Tribunal bear scant 
resemblance to traditional international commercial 
arbitration. Because of their compulsory character, 
the proceedings of the Claims Tribunal are, indeed, 
"judicial rather than arbitral" in nature. 

d. The court of appeals' holding is contrary to the 
only previous decision that has considered whether an 
award of the Claims Tribunal is capable of enforce­
ment under the New York Convention, a decision 
which the court of appeals attempted to dismiss as 
mere "dictum." In Dallal v. Bank Mellat, [1986) 1 

had not voluntarily agreed to the court's jurisdiction. As a result, 
this bill is directed only toward implementing procedures which 
the parties to arbitration agreements have themselves agreed 
on." 116 Cong. Rec. 22,731, at 22,732. 

31 Quoted in Quigley, A ccession /yy the United States to the 
Ullited Nal.ions Conventioll 011 the RecogrtitiOll and E'iforcement 
of Foreigrt Arbitral Awards, 70 Yale L. J. 1049, 1061 n.54 
(1961). 

• 25 

Q.B. 441, 2 W.L.R. 745, 1 All E.R. 239, the English 
High Court refused enforcement of an award of the 
Claims Tribunal under the New York Convention, 
finding that "the recognition of the proceedings and 
award of the tribunal at The Hague" cannot be jus­
tified based on "the application of the ordinary prin­
ciples applicable to consensual arbitration." [1986) 1 
All E.R. at 250. Since the English court, nonetheless, 
accorded res judicata effect to the award of the Claims 
Tribunal based upon its belief that the proceedings 
at The Hague had been "competent," its holding on 
the Convention question may be dictum, but it is 
surely studied dictum. 

3. Review by this Court is also required to correct 
the erroneous holding that the New York Convention 
can be applied to awards resulting from arbitrations 
detached from the ambit of national arbitration law, 
an issue of \videspread importance to international 
arbitrators, lawyers and businessmen, and to the or­
derly administration of international arbitrations." 
The issue of whether so-called "a-national" awards 
can be enforced under the New York Convention has 
been hotly debated in the academic and legal com­
munities, but until now no U.S. court has spoken to 
the issue. While the court of appeals termed it a 
"close question" (App., infra, 17a), it is submitted 
that the New York Convention simply does not apply 
to awards that have been rendered outside the su­
pervisory jurisdiction of the courts of the state in 
which the proceedings have taken place. The concept 
of a "stateless" award-like the award at issue here-

32 See generally W. Park, National Law and Commercial Jus­
tice: Safeguarding Procedural Integrity ill International A rbi­
tration, 63 Tul. L. Rev. 647 (1989). 

 
United States 
Page 37 of 78

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



26 • 
is anathema to the Convention. "Under ... [the] 
scheme" of the Convention "the arbitral seat gives 
the award an international currency merely by letting 
the award be rendered within its territory" and "pro· 
vides support to the arbitral process by allowing an 
award to take on a presumptive validity under the 
New York Convention. " 33 Since the proceedings of 
the Claims Tribunal take place wholly outside the am­
bit of Dutch law,34 its awards cannot be enforced 
under the Convention. Moreover, confronted with an 
award that is defective on its face, as Gould was with­
out power to seek redress in the Dutch courts. 

a. By necessary implication, the New York Con­
vention does not apply to enforcement of awards that 
have resulted from proceedings not subject to a na­
tional arbitration law. According to the leading au­
thority on the Convention: 

33 ld. at 657. Park notes: "An arbitrator's binding decision has 
world· wide legal consequences for all the parties to the dispute. 
It would seem anomalous that the country in which this decision 
is made should exempt it from any judicial review, even for 
gross procedural defects such as arbitrator fraud or lack of a 
valid arbitration agreement." ld. at 657·58. 

"The United States, Iran and the Netherlands have all rec· 
ognized that, although the Claims Tribunal conducts its pro· 
ceedings at The Hague, in no sense are its proceedings subject 
to Dutch arbitration law. See, supra, notes 8 through 11 and 
accompanying text. The Dallal court also recognized that the 
proceedings of the Claims Tribunal are not "Dutch" in character: 
"It is beyond argument that there is no legislative or other 
authority under Dutch municipal law for these arbitration pro· 
ceedings." [1986) 1 All E.R. at 25l. 

"The Claims Tribunal dismissed all of Iran's counterclaims 
yet rendered a positive award in Iran's favor. 

• 27 

The New York Convention must be deemed 
to apply to arbitral awards which are gov­
erned by a national arbitration law only .... 
It is true that the text of the Convention, 
as far as its field of application is concerned, 
does not require that the award be governed 
by a national arbitration law. However, if the 
Convention's scope is read in conjunction with 
the Convention's other provisions, it becomes 
evident that this requirement is implied. En­
forcement of an award may be rejected if 
the respondent can prove that the arbitration 
agreement is invalid "under the law to which 
the parties have subjected it, or failing any 
indication thereon, under the law of the coun­
try where the award was made." Enforce· 
ment of an award may also be refused if the 
respondent can prove that the award has 
been set aside by a court of "the country in 
which, or under the law of which, that award 
was made." 

• •• 
The New York Convention not being a ba­

sis for eT)forcement of stateless awards, the 
only realistic approach to giving this category 
of awards a sufficient legal backing is an 
appropriate international convention.3' 

---
" A.J. van den Berg, When is an Arbitral Award Nondomestic 

Under the New York Convention of 1958?, 6 Pace L. Rev. 25, 
62·63 (1985) (citing Articles V(1)(a) and V(1)(e) of the Convention: 
emphasis in original). See also A.J. van den Berg. supra, note 
24 at 37 ("[T)he Convention is built on the presumption that 
the award is governed by a national arbitration law ... "); G. 
Gaja, International Commercial Arbitrutiml: New York Conven· 
tion, pt. l.A.3 (1984). 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

MI NISTR Y OF DEFENSE OF THE 
ISLAMIC REPlJ BLlC OF IRAN, 

Plaintiff-Appellee/ 
Cross-Appellallt. 

v 

GOU LD INC., GOU LD M.~RKETING, 

INC., HOFFMAN EXPORT 
CORPORATION, and GOU LD 
INTER NATIONAL, INC .. 

Def endanls-Appellanls/ 
Cross-Appellees. 

Nos. 88-5879: 
88-5881 

D.C. No. 
87-0363-RG-GX 

OPINION 

Appeal from the United States District Court 
for the Central District of Californi a 

Richard A. Gadbois. Jr .. District Judge. Presiding 

Argued and Submitted 
February 9, I 989-Pasadena. California 

Filed October 23. 1989 

Before: William C. Canby, Jr., Charles Wiggins and 
Diarmuid F. O'Scannlain, Circuit Judges . 

Opinion by Judge O'Scannlai n 

SUMMARY 

International Law/Jurisdiction 

Affirming the district court 's finding of subject matter juris­
diction . the court held that the New York Convention and the 
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2a • 
Federal Arbitration Act provided the district court wi th sub­
ject matter jurisdiction to enforce an award favoring Iran 
against a U .S. domestic company. 

In an action filed by appellant Hoffman Export Corpora­
tion/Gould Inc. (Gould) against the Islamic Republic of Iran 
(Iran) for breach of contract the Iran-U nited States C lai ms 
Tribunal (Tribunal) issued a conso lidated final award favor­
ing Iran. Followi ng the Tribuna l's judgm ent. Iran sought a 
ruling tha t the U.S. government was required to sa tisfy 
awards issued under the 198 1 "Algiers Acco rds" (Accords). 
The Acco rds provided a specific ve hicle for the enforcement 
o f awa rds against Iran , but fa iled to discuss awards "in favor"' 
of Iran. Although the Tribunal determined that the U.S. had 
no specific obligation under the Accord s. the U.S. had a gen­
era l obligat ion to provide an enforcement mechanism for 
such awards within its national jurisdiction . Ira n then fi led an 
action in di strict court seeki ng confirmation and enforcement 
o f its awa rd against Gould . Gould moved to dismiss . argu ing 
the d istrict court lacked subject matter jurisdiction. The dis­
tri ct cou rt held it did ha ve j uri sdiction over the petition 
under 9 U.S.c. § 203. as a consequence of its ruling that the 
Tribunal's award satisfied the requi remen ts of the Con\'en­
tion o n the Recognition and Enforcement of Fore ign Arbi t ra l 
Awards (New York Convention). Section 203 provides tha t 
district court s have o ri ginal jurisdiction OYer any action o r 
proceeding falling under the New York Conve nt ion. as such 
an action is deemed to arise under the laws a nd treaties o f the 
U .S. On appeal. Gou ld contended the Acco rds did no t pro­
vide the di stri ct court with juri sd iction because Gould did 
no t agree in writing to be subject to the Acco rds. Gould also 
contended the awa rd was required to be made subject to 
national law to fall under the Convention. 

(II The three conditions under secti on 203 exist fo r juris­
diction we re clearly sat isfi ed. The awa rd arose out of a lega l 
relationship. which was commercial in na ture. and which was 
not entirely domestic in scope. (2( When the Accords were 

• 3a 

executed, the President acted , in writing, on behalf of nation­
als like Gould, to agree to submit its claims against Iran to 
arbitration within the framework of the Accords. (3( Gould , 
in filing its claim and arbitrating it before the Tribunal. rati­
fied the actions of the U.S. in executing the Acco rds. (.t( 
U nder section 203. the award rendered by the Tribunal was 
not subjec t to nationa l law and appears to apply to the 
enforcement of no n-national awards . (51 There rema ined 
defense safeguards. such as due proces protec tions and public 
policy considerat ions. in place to gua rd agai nst en forcemen t 
of an otherwise unfair arbitration award . (61 These defenses 
applied to arbitral awards made under municipal domesti c 
law o r to the law of the parties' choosing. 171 Therefore. the 
award need not be made under a national law for a court to 
en tertain juri sd iction over enforcement subject to the Con-

ve ntio n. 
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OPI NION 

O·SCANN LAIN. Ci rcuit Judge: 

We are asked to determine whether an award against an 
American corporation entered by the Iran-United States 
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4a • 
Claims Tribunal can be enforced in federal court. The di strict 
court ruled that subject matter jurisdiction to enforce such 
award vests under the New York Convention and the Federal 
Arbitration Act. We agree. 

A clear understa nding of thi s di spute requires some exami­
nati on o f rece nt Iranian and America n hi story. The for mer 
Shah o f Iran. Mohammed Reza Pahlavi . ruled the Im peria l 
Republ ic of Iran from 1953. when he assumed cont rol o f the 
government , un t il shortl y befo re hi s death in 1979. Unrest 
de veloped and intensified in [ran during the Shah's rule . Led 
by conservati ve Moslem protests. the unrest eventually began 
to erupt in the la te 1970s. [n respo nse. the Shah in 1978 
decla red mart ia l law in tw\! lve ci ties and set up a mi litary gO\ '­

ern me nt to dea l wi th striki ng oil workers. Thereaft er. he 
ap po inted Prime Minister Shah pur Bak ht iar to head a 
regency counci l and le ft the count ry. never to retu rn . on Janu­
ary 16. 1979. 

Meanwhile. ex iled religious leader Ayato ll ah Ru holl ah 
Kho mei ni named a p rov isional government council : he 
retu rned to Iran sho rtl y a fter the Shah' s depa rture. O n Febru­
ary II . less than two weeks aft er hi s re turn , Khomeini ' s sup­
porters ro uted th e imperi al Guard, bringi ng abou t the 
co ll apse o f Bakht iar's government. Khomei n i emerged victo­
rio us in the struggle to fi ll in the resultan t power vacuum . as 
the Moslem clergy oversaw the drafting of an Islamic Consti ­
tution that vested final authority to rule in the Ayato llah and 
es tablished the Islamic Republic o f Iran. 

Rampant unrest in [ran continued. and o n November 4. 
1979, Iranian m ilita nt s se ized the U ni ted Sta tes Embassy in 
T ehran and took as hostages members of the United States 
d iplomati c co rps sta tioned there. The hostage take rs vowed 
to retain control o f the fift y-two United State.s na tionals and 
the em bassy unt il the deposed Shah was returned to Ira n. T he 
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United Sta tes retaliated with a series of actions. First , on 
November 14, President Carter issued an Executive Order 
declaring a national emergency and calling for the freezing of 
some $1 2 b illion worth o f Iranian assets in the Uni ted States 
and abroad . Exec. Order No. 12, 170 , 3 C.F.R. 45 7 (1 980\ . 
note fo llowing 50 U .S.c. § 170 1, 44 Fed. Reg. 65. 729 (1979 \. 
In April 1980 , the U nited States fa iled in an attempted mili ­
tary rescue operation and broke off diplomat ic relations \\ ith 
Iran. The impasse dragged on even as the Shah died in Eg~ pt 
in July. Fina ll y, on January 19, 198 I , more than one ~e ar 
after the storming of the American embassy in T ehran. repre­
sentatives o f the United States and Iran , thro ugh the inte rme­
dia ry G overnment of Alge ri a , reached an agreement that 
p rov ided fo r the release o f the American hostages. The agree­
ment. known as the Algiers Acco rds ("the Accords" ). com­
prised principally two documents: The Declaration of the 
Democratic and popular Republic of Alge ria (Jan. 19 , 198 1). 
reprinted in Dept. of State Bull . No. 2047. Feb . 198 1. at I 
("General Declaration" ) and the Declarat ion o f the Gove rn­
men t of the Democrat ic and Popula r Republic of Alge ria 
Concern ing the Settlement o f Claims by the Gove rn ment of 
the United States of America and the Government of Islamic 
Republic of Iran (Jan. 19 , 198 1), reprinted ill Dept. of. State 
Bull. No. 2047, Feb. 198 1 at 3 ("Clai ms Sett lement 

Declaration "). 

T he General Declarat ion set forth two principles that 
encompass the basic thrust of the agreement and which pro­

vide, in relevant part . as follows: 

A .... (T ]he United States will restore the fi nancial 
posi tion o f Iran, in so fa r as poss ib le. to tha t which 
ex isted prio r to November 14, 1979 . ... 

(T]he U nited States com mi ts itse lf to ensu re the 
mobi lity and free transfer of all Iranian assets within 

its ju risd iction . . .. 
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6a • 
B. It is the purpose of both parties ... to terminate 
all litigation as between the Government of each 
party and the nationals of the other. and to bri ng 
about the settlement and termination of all such 
claims through binding arbi tration.... [T]he 
Uni ted States agrees to terminate all legal proceed­
ings in United States courts invol vi ng claims o f 
U nited States persons and institutio ns aga inst Iran 
and its sta te enterprises. to null ify all a ttachmen ts 
and judgments o bta ined there in . to prohibit a ll fur­
ther litigation based on such claims, and to bring 
about the termination of such claims thro ugh bind­
ing arbi tra tio n. 

Dept. of State Bull. at 2. 

The G eneral Declaratio n also laid out procedu ral details 
concerning the ret urn of Ira ni an asse ts a nd Un ited States 
nationals . Basica ll y, it provided tha t once the Algerian Cen ­
tral Bank ce rt ified to an escrow bank in which the Iranian 
asse ts would be held that all 52 U.S. nationals had departed 
Iran safely, the escrow bank wou ld transfer most of those 
assets back to Iran. The escrow bank wo uld then hold the bal­
ance of the assets in a "Security Accou nt" for the purpose of 
allowing U.S. na tiona ls who prevailed on cla ims against Ira n 
to satisfy their awards. ' 

The Claims Settlement Declaration set up the mechanism 
by which nationals of either cou ntry could present Iheir 
claims against the gove rnment of the ot her. It estab lished the 
Iran-United States C la ims Tribunal. in "hi ch it vested juris­
diction over such claims and any counterclaims arising ou t or 
the same transaction. It also provided the deta il s concerning 
the o peratio n of th e Tribunal. 

lThe panies agreed to use the Cent ral Rank of the ;\!~ th e rlands I DL' 
Nederlandsche Bank) for maintaining the Securtl ~ -\ccount. 
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The same day that Warren Christopher, Deputy Secretary 
of State, initialed the Accords to signal United States assent 
to their terms, President Carter issued a series of Executive 
O rders providing for their implementation. Exec. Orders No. 
12 .176-85.46 Fed. Reg. 7913-32 (Jan . 19. 198 1).' The ne.,t 
day. President Reagan was inaugurated. and shortly thereaf­
ter. on February 24. 1981, he issued an Executive Order rati­
fying the implementing Orders President Carter had issued . 
Exec. O rder 12 .294. Fed. Reg. 14. 111 (Feb. 2-1. 1981). Presi­
dent Reagan 's Order also "suspended" all clai ms "ithin the 
j uri sd ictio n o f the Tribunal. provided that such claims "ere 
of no legal e ffect in a U nited States court. and mandated that 
the Tribunal's determination on the merits of any claim val­
idly before it "shall operate as a final resolution and discharge 
of the cla im for all purposes." [d. The Supreme Court upheld 
the authority of the President to issue these Executive Orders . 
Dailies & .\foore v. Regan. 453 U. S. 65 4, 674. 686 (1981) . 

In the early 1970s, when somewhat more tra nq uil relations 
prevailed between the U nited States and Iran. the ~linistf' of 
War of the Imperia l Government o f Iran and Hoffman Elec­
tric Corpora tion entered into two contracts whe reb~ Holf­
man agreed to provide and install ce rtain mil itaf" equipment. 
The Iranian revolution disrupted progress payments and per­
formance ca lled for under the agreements. In earl, 1980. 
Hoffman filed an actio n against Iran for breach of cont rac t in 
the United States District Court for the Ce ntral District of 
California. eventually obtaining a writ of attachment on Ira­
nian assets held in the U nited States to satisfy its claim . See 
SeCllrity Pacific Nat 'I Bank v. Government & State of I ran, 513 
F. Supp. 864, 866 (CD. Cal. 198 1). After Presiden t Reagan 
issued the Executive Order suspending all claims in U.S. 
courts, however. the distri ct court vacated the attachment 
and di smissed without prejudice Hoffman' s ac tion "subject 

2These Executivt! Orders were later implemented by amendments to the 
Iranian Assets Control Regulations, 31 C. F.R. §§ 535. 101 e/ seq. 119811. 
See 46 Fed. Reg. 14.330-37 (Feb. 26. 19811. 
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8a • 
to the right of any pany to move to reopen the action at any 
time prior to the entry and satisfaction of a judgment of the 
Arbitral Tribunal . .. on the grounds that the settlement has 
failed of its essential purpose. M [d. at 884. 

Hoffman in turn filed Claims 49 and 50 with the Tribunal 
at the Hague. seeking damages from Iran for breach of con­
tract. In response, in a series of actions over the next year. 
Iran filed Statements of Defense to both of Hoffman 's claim s. 
and pursuant to An. II . sec. I of the Claims Settlement Decla­
ration. filed counterclaims for breach of contract in whi ch it 
sought in excess of $80 million against H<> ffman' By way of 
counterclaim. Iran also sought to obtain cenain military 
radio equipment in Hoffman 's possession .' During the pen­
dency of the proceedings before the Tribun?l. Hoffman was 
merged into Gould Marketing, Inc. ("Gould"), a wholl y­
owned subsidiary of Gould International. Inc. ('"GIl ").' 

'Hoffman argued 10 Ihe Tribunal Ihal Ihis seclion oflh e Deda ralion onl .. 
allows Iran to use a counterclaim as a mea ns to obtai n a setoff. and th at is 
does not give the Tribunal juri sdiction to render a positi ve 3\1.ard in fa"or 
of Iran. The Tribunal rejected this argument in an interlocutory 3"ard in 
Case No. 49. 3Iran·U.S. C. T.R. al 151-52. 

48ecause this equipment falls wi thin th e items on the Uni ted States 
Munitions List . domestic exporl res tr ictions fo rbade its ex ponation to 
Iran. Items on the Muniti ons List may not be expaned to any countr;. that 
the Secretary of State has determined repeatedly proV Ides suppon for acts 
of inlernalional lerro rism . 22 U.S.c. § 2780. The Secrelary of Slale deler. 
mined Ihal Iran fil Ihis definilion on Januar)" 23. 1984. 49 Fed. Reg. 2836 
(1 98 4). 

Even prior to the Secretary's determination . the Office of Munit ions 
Contro l refused 10 granl Gould 's applicat ion for a license 10 enable il lO 
expon Ihis equ ipment 10 Iran in 198 1. 

sA faclual d ispule apparenll y ex iSIs as 10 which appell ees are aCluail y 
legitimate successors in interest to Hoffman ; th e resolution of that issue is 
not necessary or appropriate to decide on this i nt e rl oculo~ appeal. 

Because Ihe Tribunal subslituled GOUld Markeling. Inc. as Ihe claimanl in 
Ihese cases, here inafle r we will refer 10 appellee!sl simply as "Go uld '" 
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The Tribunal eventually issued a consolidated final award 
in Claims 49 and 50 in which it ruled that Gould was to pay 
$3.6 million and return the military radio equipment to Iran.' 
The monetary award in favor of Iran constituted a net 
accounting of the amounts the Tribunal found that Iran owed 
Gould under Claim No, 49 and that Gould owed Iran under 
the counterclaim to Claim No . 49. 

U nlike the provision creating the Security Account at the 
escrow bank, the funds of which are to be used for the sole 
purpose of securing the payment of claims agaillsr Iran, the 
Accords provide no specific vehicle for the enforcement of 
awards ill favor of Iran. Thus, following the Tribunars judg­
ment. Iran sought a ruling that the United States government 
was required to satisfy awards issued under the Accords in 
Iran 's favor by filing a "Request for Interpretation" with the 
Full Tribunal. pursuant to An. 11(3) of the Claims Settlement 
Declaration. Request of the Islamic Republ ic of Iran for 
Interpretation, Iran-U .S. Claims Tribunal. Case AI2 I. Jul~ 
1985, reprillfed ill Iranian Assets Lit. Rep. 10.897. 10.90 1-02 

(1 985 ). 

'The Tribuna!"s fi nal award reads in relevant pan as follows: 

The Clai manl, Gould Markeling. Inc .. is obligaled 10 pa) Ihe 
Responden!. MimSlrY of Defe nce oflh e Islamic Republic of Iran. 

U.S. $3,640.247. t 3. 

The Counterclaims are dismissed on the merits. 

The C1aimanl , Gould Markeling. Inc .. is obligaled 10 make 
available 10 Ihe Respondenl , Minisl ry of Defence of Ihe IslamIC 
Republic of Iran , Ihe 2 t VCS radios, Ihe IwO ARC radios. Ihe lele· 
printer. the one front panel assembly and the miscellaneous equi p· 
ment and ,materials acquired under the contract involved in case 
number 50 which were not returned for credit or economicall ~ dis­
posed of and Iherefore betong 10 Ihe Responden!. 

6 Iran- U.S. C.T.R. al 288 . 
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lOa • 
The Full Tribunal determined that the United States had 

no such specific obligation under the Accords. Islamic ReplIb­
lie of Iran v. Uniled Slales. Case No. A/2 1, 14 Iran-U.S. 
C.T.R. at 330. Nonetheless, the Tribunal wen t on to state that 
it considered the United States to have a more general obliga­
tion to provide some sort of enforcement mechanism for such 
awards "within its national juri sdiction." 

The Tribunal has no authorit y under the Algiers 
Declarations to prescribe the means by which each 
of the States provides for ... enforcement. Cer­
tainly, if no enforcement procedure were available 
in a State Party, or if recourse to such procedure 
were eventually to result in a refusal to impleme nt 
Tribunal awards. or undul y delay the ir enforcement. 
thi s would violate the State's obl igations under the 
Algie rs Declarations. It is therefore incumbent on 
each State Party to provide some procedure or 
mechanism whereby enforce ment may be obtained 
within its national ju ri sdict ion. and to ensure that 
the successfu l Party has access thereto. 

Id. at 33 1. 

II 

The Tribunal'S ruling led to the filing of the current action 
in the United States District Court fort he Cen tral Distr ict of 
California, in which Iran seeks confirma tion and enforcemen t 
of its award agai nst Gould. Gould responded to the pe titi on 
by filing a motion to dismiss on the ground that the distri ct 
court lacks subject matter jurisdiction to decide such a mat­
ter. Gould set forth three grou nds in support of its motion . 
First. it argued that because Iran is not recognized f()rmall ~ 
by the United States government. neither it nor any of its 
instrumentalities may maintain any action in a United States 
Court.' Second. it argued that because the Algiers Accords are 

7The district (ou n . relying on the unequivocal Sta tement of Interest of 
the Uni ted States Government in suppon of access of Iran to th e fed eral 
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not self-executing, no federal question exists over which the 
district court can assert jurisdiction. Third, it argued that 
because the Tribunal proceedings leading up to the award in 
favor of Iran did not comply with certain terms of the New 
York Convention, the district court improperly exercised 
jurisdiction under 9 U .S.c. § 203. 

The district court granted Gould's motion in part and 
denied it in part. The court held that it did not possess federal 
question juri sdiction over the matter. stating that it consid­
ered itself to be bound by language of this court concerning 
the nonself-executing nature of the Accords in Is/amie Rfpub­
lie of Iran v. Boeing Co .. 771 F.2d 1279 (9th Cir. 1985). None­
theless. the court held that it did have jurisdiction over the 
petition under sect ion 203 . as a consequence of its ruling that 
the Tribunal's award satisfied the requirements of the :>lew 
York Convention. 

Both parties moved for cert ification of an immediate 
appeal to this court. Gould moved for inte rlocutory review of 
the issue of whether the district court prope rl y could enforce 
the Tribunal award under the New York Con\ention: Iran 
moved for interlocutory rev iew of the issue of whether the 
Algie rs Accords are self-executing. The district court granted 
both motions. and issued an order certifying both questions 
for an immediate appeal. 

We agreed to hear these interlocutory appeals pursuant to 
28 U.S.c. § I 292(b). 

III 

In New York in 1958. the United Nations faci litated the 
creation of an international agreement pro\'iding for enforce· 

district courts for the purpose of enforcing Tribunal A\\3rds. fo und thIS 
argument unpersu3sive. J\llnistr.\' ul Defense r. Gould. IlIc .. :"lo. 87-03673 
(C.D. Cal. Jan. t4 . t988) (order denying Gould's mOlion 10 dismiss I. The 
issue was not certified under section 1292(b) and thus does not form a po r­
tion of the basis of this interlocutory appeal. 
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ment of foreign arbitral awards. Convention on the Recogni­
tion and Enforcement of Foreign Arbit ral Awards , 21 U.S.T. 
2517, T.I .A.S. No. 6997, 330 U.N.T.S. 38 ("the New York 
Convention" or "the Convention"). Party-States to the Con­
vention agree to " recognize arbitral awards as binding and 
enforce them in accordance wi th [their ownJ rules of 
procedure." New York Conventi on, Art . lli. The United 
States became a party to the Conven tion in 1970, and Con­
gress soon after enacted legislation implementing the provi­
sions of the Convention in to domestic law. codified as 
Chapter II of the Federal Arbi tration Act. 9 U.s.c. sec tions 
20 1-208. 

As part of this legislat ion, Congress vested federal dis trict 
courts with original jurisdiction over any action o r proceed­
ing "falling under the Convention." as such an ac tion is 
"deemed to arise under the laws and treaties of the United 
States." 9 U.S.c. § 203. The start ing point fo r our interpreta­
tion is a supplementary statutory provision which provides 
that an "arbitral award arising ou t of a legal relationship. 
whether contractual or not. which is cons idered as commer­
cial. including a transaction. contrac t. o r agreement desc ribed 
in section 2 of thi s title,falls IInder the Convention ." 9 U.S.c. 
§ 202 (emphasis supplied). The pro vision goes on to except 
from the definition of "falls under" certain awards made pur­
suant to·a domesti c legal relationship which ha ve no foreign 
nexus . Id. 

[IJ Under the plain meaning of the sta tute then. th ree basic 
requirements ex ist for jurisdiction to be conferred upon the 
district court : the award (I) must arise out of a legal relation­
ship (2) wh ich is commercial in na ture and (3) which is not 
entirely domestic in scope. These three condit ions are clea rl y 
satisfied here. 

Congress has provided that the New York Convention. 
with minor modi fications. shall be enforced in United Sta tes 
Courts. 9 U.s.c. § 20 1. Article I discusses the scope of the 
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Convention, stating that it "shall apply to the recognition and 
enforcement of arbitra l awards made in the territory of a 
State other than the State where the recognition and enforce­
ment of such awards are sought , and arising out of differences 
between persons, whether physical or legal ... (and those 
awardsJ not considered as domestic awards in tbe State where 
their recognition and enforcemen t are sought." Anicle I. ~ I . 
The Convention defines "arbitral awards" to include those 
"made by permanent arbit ral bodies." Article I. 1 2. The 
Un ited States imposes an addit ional related condition on the 
award: it must be "made in the territory of another Contract­
ing State ." 2 1 U .S.T. 2566 , reprinted at notes following 9 
U.S.C.A. § 20 I . Because of the "shall apply" language of Art i­
cle I, we read these requirements into the jurisdictional man­

date of sect ion 203. 

The Tribunal's award satisfies these require ments as well . 
That is, the Tribunal sits at The Hague, which is in the Neth­
erlands. which is a cont racti ng State . In addition. the award 
is obviously not domesti c in nature because Iran is one of the 
parties to the agreement. 

IV 

Gould sets forth two basic arguments to suppon its posi­
t ion that the district court lacks jurisdiction over the en force­
ment of the award unde r the Convention. First. relying on 
language in Articles II and IV, Gould a rgues that the Conven­
tion applies, and hence, jurisdiction to enforce exists, only as 
to those awards that derive from an arbitral agreement in 
writ ing to which the parties voluntarily submitted. It con­
tends that the Accords documents themselves do not satisfy 
this requirement. Second. Gould argues that the arbit ral 
award was not arrived at in compliance with the Conven­
tion's supposed requirement that the proceedings be subject 
to a "national" arbi tra tion law. 
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A 

The Convention does make several pronouncements Co n­
cerning the form of the agreement leading up to the award. 
For example, it places upon each contracting State the obliga­
tion to recognize an arbitral agreement in writing between the 
parties. Con vention, Article II , ~ /.' In addition . the part y 
seeking enforcement must file with the court "[tlhe original 
agreement referred to in article II .. . o r a dul y certified copy 
thereof." Convention , Article IV. ~ I{b). These provis ions do 
indeed seem to indicate that the award referred to in section 
203 emanate from a written agreement. 

We construe the Accords themsel ves as representi ng the 
written agreement so required. on the strength of the Pres i­
dent's authority to se ttle claims on behalf of United Sta tes 
nationals through international agreements. "[Ilntern ational 
agreements settling cla ims by nat ionals of one sta te aga inst 
the government of another 'are established interna tional 
practice reflecting traditional international theory.' " Dames 
& Moore, 453 U.S. at 679 (quoting L. Henkin , Foreign Affa irs 
& the Constitution (1972)). More specifically. the Court in 
Dames & Jfoore held that the President possessed the author­
ity to nullify attachments and order the transfer of Iranian 
assets. id. at 6 74, and to suspend claims of American citi zens 
against Iran. Id. at 686. 

/21 Gould contends that Dames & ,\[oore should be more 
narrowly construed. Indeed. the Court itself chose to 

'The full text of the paragraph reads as fOllows: 

I. Each Conrracting State shall recognizt an agreement in writing 
under which the panies undenake to Submit to arbitratio n all o r 
any difference which have arisen or which may arise bet ween them 
in respect of a defined legal relatio nsh ip. whether contractual o r 
not, concerning a subject matter capable of settJement by a rbit ra ­
t ion. 

New York Conventio n. Anicle II 1 I. 
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"re-emphasize the narrowness of our decision. We do not 
decide that the President possesses plenary power to settle 
claims, even as against foreign governmental entities-- Id. at 
688. Nevertheless, the Court went on to make clear that its 
holding extends broadly enough to encompass the authority 
of the President to settle claims under the racts before us. Id. 
Thus. because the President acted within his authority on 
behalf of United States citizens, the real question is not 
whether Gould entered into a written agreement to submit its 
cla ims aga inst Ira n to arbitration. but whether the President 
- acting on behalf of Gould-entered into such an agree­
ment. The answer is clearly yes. Deputy Secretary or State 
Warren Christopher initialed the Accords in his role as an 
agent fo r the President; and thus, the requirements or Article 
II . ~ I a re satisfied.' In addition , the Final Tribunal Rules or 
Procedure state that " [t]he Claims Settlement Declaration 
constitutes an agreement in writing by Iran and tbe United 

' Gould argues that the Convention en visages th'tthe paJtics tllrmsdvn 
wi ll have entered the requisite written agreement to arbitrate. II rtlin on 
the his tory of negotia tio ns leading to the Convention. S« Quitl~. 
AcceSSlOIl by the C.;ntled Sta tes to the L'ntled Sa ltons Con .... ";"" 0It I. Rft:· 
OglllllOIl and En/ orcemellt oj Foretgn Arbtlral A.·artis. 10 Yak U . 1049. 
106 t n.54 l" lt is d efin ite ly unders tood. howel·cr. that 1M COCIVClllIon 
applies onl y 10 awards resulting from arbitrat ions to ~h ich Lht panin ha,"f 

submitted vol unta ri ly. If the arbitration were conducttd by. pnm.a.nnll 
bod y to whi ch the pa n ies a re obliga ted to refe r their dilputn rtptdJns of 
the ir will . the proceed ings are j udici al rather than arbural in cb.arxtn and 
the res ulting award consequently could not come wi th in tht puJ'\ttw ollhe 
Convention")lquoting the Official Repon of the Cni ted Sutn Otitption 
to the Convent ion). 

T he q uo tat ion lends some suppo n 10 Gou ld's VI CW. but 'III"t nt'vmhtlns 
co nclude that th e Conve ntion does not precl ude the \jntted SUt" from 
enteri ng an agreement o n behalf o f its nalionals. as authonztd b~ Odmn 
& .Hoore. We do nOt view the arbitratio n as ha \'i ng hf'en con .. -rntd (rom. 
conse nsu al to a j udi cial process. The process is not comparablt to OM In 

which a nat ion with a plan ned economy requires all dispUln 10 M Ktlltd 
by a state a rb itral tribuna l. a prospect that concerned lOme of the ck/qatn 
negotiat ing the Conventio n. See Notes & Comments. Ftfr!' ,htrtl a~~1UJ1 
.lIeellllg oftlte Sooel!'. 53 Am . 1. Int'l l. 396. 416 '" n.20 n 9$9~ 
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States, on their own behalfs and on behalf oj their nationals 
submitting to arbitration within the framework of the Algiers 
Declarations and in accordance with the Tribunal Rules. " 
Final Tribunal Rule of Procedure 1.3 (emphasis supplied)'O 

Gould urges further that the only court to have considered 
the issue, the High Court of England, ruled that the Accords 
do not satisfy the "agreement in writing" standard of the Con­
vention . See Dallal v. Bank .'dellat. I All E.R. 139 (Q.B. 
1986). This is a mischaracterization of the High Court's opin­
ion, howeve r. First, the High Court in Dallal engaged in a rul­
ing on the merits of whether a Tribunal award barred a 
proceeding in English courts as res judicata based on the same 
claim; the Court was not ruling on whether it possessed juris­
diction under the Convention. Second. the Court's analysis 
focused on an evaluation of whether the "conduct of the par­
ties in the arbitration and, in particular, their written 
pleadings"-not, as argued here, the Accords themselves­
constituted the "agreement in writing." ld. Finally. the 
Court's entire discussion appears to be dictum . "~(itl .. ere lIec­

essary for me to decide the question at this stage. I lI'v lI ld 
decide that the proceedings were a nullity in Dutch law." Id. 
(emphasis supplied). 

131 Moreover, even if the United States government lacked 
authority to enter into the agreement in writing required 
under the Convention . we find persuasive the argumeJa that 
Gould, in filing its claim and arbitrating it before the Tribu­
nal, "ratified" the actions of~he United States. See id. at 154: 
Lewis, "What Goes Around Comes Around: Can Iran 
Enforce Awards of the Iran-U .S. Claims Tribunal in the 
United States?," 26 Colum. 1. Transnat"/ L. SIS. 546 (1988). 

IOAlJhough these rul es were not finalized unt il May 3. 1983. some time 
after Hoffman filed its claim with the Tribunal. they likely constitute spe­
cific memorializations of the agreement that was reached at the time the 
United Sta tes assented to the Accords. 

• 17. 

B 

The second basic argument Gould makes is premised on 
language contained in Article V, which lists the defenses 
available to the party against whom enforcement of a Tribu­
nal Award is sought." Gould asserts that these defensive pro­
visions contain an implicit requirement that the Convention 
applies only to arbitral awards made in accordance with the 
national arbitration law of a Party State. In particular, Gould 
seeks to buttress its position by looking to Article V, ~ I (e). 
whicr provides that the party against whom enforcement is 
sought may establish that enforcement should not be granted 
if it can show that "the award has not yet become binding on 
the parties , or has been set aside or suspended by a competent 
authority of the country in which. or under the law of which. 
that award was made." New York Convention, Article V, 
~ I(e) (emphasis supplied). Gould argues that this subpara­
graph would be rendered devoid of practical meaning if the 
Convention calls for the recognition of awards other than 
those which are made under a foreign municipal law. Thus. it 
concludes that because the Tribunal's award in favor of Iran 
was a creature of international law. and not national law. it 
does not "fall under" the Convention pursuant to section 203 . 

141 Section 203 does not contain a separate jurisdictional 
requirement that the award be rendered subject to a -national 
law." Language pertaining to the "choice of law" issue is not 
mentioned, or even alluded to, in Article I. which lays out the 
Convention's scope of applicability. In addition, although it 
is a close question , the fairest reading of Convention itself 

11 A pany seeking to avoid enforcement is limi ted to the seven defenses 
as listed in anicle V of the Convention, and also has the burden of proof to 
establish any defense. Parsons & Whittemore Oreneas Co. ,'. Soci"r Gtntr· 
ale de /"Industrie du Papier (Rakta!. 508 F.2d 969 . 973 (2d Cir. t9 741: 
Biotrontk J(essllnd Therapiegeraere GmbH & Co. ,' . . I(edford .I(ed.cal 
lnsrrumen t Co .. 415 F. Supp. 133. 136 (D.N.J . \ 9761. Couns construe such 
defenses to enforcement narrowly. Parsons & Whittemore. 508 F.2d at 

973-77. 
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appears to be that it applies to the enforcement of 
non-national awards. Indeed, a Dutch court has so held . See 
Societe Europeellne d 'Ell/des et d 'Enrerprises v. Socialist Fed­
eral Republic of Yugoslavia, HR (Hoge Raad der Nederlan­
den) NJ 74, 361 (1974)(hereinafter "Societe")" In Sucil'te. 
the Hoge Raad. the highest court of the Netherlands. reversed 
the Court of The Hague. which had ruled that the Dutch trial 
court erred in recognizing an arbitral award that was not 
issued according to the law of Switzerland . The Hoge Raad 
held that the st rictures of Article V do no t come into effect 
unless and until "the party agai nst whom the a\\ ard is 
invoked furnishes proof of the existence of one of the impedi­
ments specified under (a) to (e) [in Article V] ." Id. at 1006-07. 
"The relationship between the award and the law of a particu­
lar country need only be examined in the framework of an 
investigation to be carried out following a plea that the 
impediments mentioned in Article V(I ) exis t . . . in respect of 
which questions may arise which can be answered only with 
reference to the law of a particular country." Id. 

151 In addition . allowing the parties to un tether themseh 'es 
from a pre-exis ting "national law" still lea ves certai n safe­
guards in place to guard against enforcement of an o therwise 
unfair :Irbitration award. The Conve ntio n contains several 
due process protections requiring notice and the opportunit y 
to be heard as well as a defense to guard against enforcement 
of awards contrary to public policy. Article V. ~f. I (b) . 2(b). 
Also, while the Tribunal at times may function as a forum for 
the resolution of interstate disputes. e.g .. when it is called 
upon to render an opinion as between the United States and 
Iran under Article II. § 2 of the Claims Settlement Declara-

"See also Lewis. -Whal Goes Around Comes Around: Can Iran Enforce 
Awards oflhe Iran-U .S. Claims Tribunal in lhe Uni led Slales?," 26 Colum. 
l . Transna!'t L. 515, 550 (1988); Lake & Dana, - ludicial Review of Awards 
of lhe Iran-Uniled Slales Claims Tribuna l: Are lhe Tribunal Awards 
Dulch'," 16 Law & Policy Inl'I Bus. 755 , 796·800 (1984); but see A.J . Van 
den Berg, The New York Arbilralion Convenlion of 1958: Towards a Uni­
form ludicial Inlerprelalion al 28-40 (1981). 
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tion, it primarily is concerned with the resolution of private 
law rights based on contractual arrangements relatinl to the 
provision of goods and services. Article II . ~ I. It certainly bas 
served this latter function in this case. 

161 Finally. as they are laid out. the defenses seem to apply 
to arbitral awards made pursuant to municipal domestic law 
or those made pursuant to law of the parties' choosina. as in 
this case. In particular. Article V ~ I(d) allows a party against 
whom enforcement is sought to defend against enforcement 
if " the arbitral procedure was not in acco rdance with the 
agreement of the parties, or, failing such agreement. was nOI 
in accordance with the law of the country where the arbitra­
tion took place" (emphasis supplied). 

Although this language seems to be at loggerheads with thaI 
of Article V ~ I (e) concerning "the country .. . under the law 
of which, [the] award was made," it is possible to reconcile the 
two provisions in accordance with an interpretation that 
holds that the Convention applies to "non-national law~ 
awards . That is . if the parties choose not to have their arbitra­
tion governed by a "national law," then the losing party sim­
ply cannot avail itself of ce rtain of the defenses in 
subparagraphs (a) and (e) . 

171 Thus, we conclude that an award need not be made 
"under a national law" for a court to entertain jurisdiction 
over its enforcement pursuant to the Conven tion'" 

Illn addi t ion. we are reluctant to read into the statute a Jurisdictional 
requirement based on language contai ned in a defensive clause of the (on­
venlion. ror rear of ruling on lhe merils . To do so mighl "ell allow Gould 
10 avoid ils burden of proof. Afler all. il is Gould lhal carries lhe burden of 
proving that the award is not consistent wi th the law of the nation in ", hlCh 

it is rende red . Anicle V, ~ I ("Recognition and enforcement of the award 
may be refused. at the request of the pan y against whom It is invoked. onl)" 
if that party f urnishes 10 lhe compelenl aUlhoril), where lhe recogn ilion and 
enforcement is sought . proof that . . . "){emphasis supplied}: sep also A. \ an 
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v 

The district court properly denied that portion of Gould's 
motion to dismiss for lack of jurisdiction over this matter 
under 9 U.S.c. § 203, because the award of the Iran-United 
States Claims Tribunal that Iran seeks to enforce "falls 
under" the New York Convention. Because we conclude that 
jurisdiction exists under section 203, we do not reach the 
Question of whether there was jurisdict ion under 28 U.s.c. 
§ 1331. Therefore, we do not consider Iran 's cross-appeal on 
the Question of whether the Algiers Accords are 
self-executing. 

AFFIRMED. 

den Berg, The New York ArbitratIOn COnl'enllon of 1958 at 40 (" [Tlhe only 
possibilit~ to oppose the enforcement on the ground that the award is not 
govtmed by an arbitration law is to obtain a declaration of the coun in the 
country in which the award was made that the award is not an award within 
the purview of its arbitration law"). 
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APPENDIX B 

IN THE UNITED STATES DISTRICT COUltT 
CENTRAL DISTRICT OF CALIFORNIA 

CV 87-03673 RG 

MINISTRY OF DEFENSE OF THE 
ISLAMIC REPUBLIC OF IRAN, 

v. 
PttitWMr. 

GOULD, INC., GOULD MARKETING INC., HOFFMAN EX· 
PORT CORPORATION, GO ULD INTERNATIONAL, INC. and 

DOES ONE THROUGH TEN, 
RespondmU. 

[FILED JANUARY 14, 1988) 

ORDER 

For the reasons stated below, this court denies the de· 
fense motion to dismiss the petition of the Ministry of 
Defense of the Islamic Republic of Iran to enforce the 
arbitral award entered in its favor by the Iran·U.S. claims 
tribunal. 

This case involves a petition to confirm an award granted 
by the Iran· United States Claims Tribunal (Tribunal). The 
Tribunal was created as part of the agreement that reo 
solved the hostage crisis between the United States and 
Iran. The agreement was announced in declarations that 
are known collectively as the Algerian Accords. The func· 
tion of the Tribunal is to adjudicate claims between na· 
tionals of one country and the government of the other. 
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22a • 
as well as claims between the two governments. Under 
the Algerian Accords, however, the two governments are 
not permitted to file claims before the tribunal against 
nationals of the other country. The governments are per­
mitted, however, to file counterclaims arising out of the 
same occurrence or transaction. Therefore, Iran could not 
have directly brought its claim before the Tribunal in this 
action. Hoffman filed the initial claim before the Tribunal 
after its action in federal court was directed there by 
reason of the settlement process. 

The petition that is the subject of this action is based 
upon an award granted in favor of Iran on its counter­
claims. Hoffman's claims involved two contracts. Iran in­
stituted counterclaims, over which, Hoffman argued, the 
Tribunal did not have jurisdiction. Finding that force ma­
jeure had terminated the contracts, the Tribunal issued an 
interlocutory award announcing its intention to conduct an 
equitable accounting between the two parties. 

Subsequent to the interlocutory award, Hoffman was 
merged into Gould Marketing Inc. (GMI), a wholly-owned 
subsidiary of Gould International, Inc. (Gould). As a result 
of the merger shares of stock in Hoffman were converted 
into shares in Gould. 

The Tribunal issued its award in favor of Iran on June 
22, 1984, referring to GMI as the claimant. The award 
consolidated the claims arising from the contracts, and 
awarded Iran $3,640,247.13, along with specific perform­
ance of part of one contract. 

Iran has filed this petition seeking to enforce the award. 
The motion to dismiss asserts two principal positions: 

1. The Republic of Iran is not entitled to access to the 
courts of the United States, and 

2. There is no legal mechanism for enforcement of the 
Tribunal's award available to a United States court. 

• 23a 

Access 

Defendants are, of course, correct in stating that die 
United States has not formally recognized the RepabIie 01 
Iran and that, indeed, the nations have engaged in reeIIIl 
months in acts of mutual hostility, attended by subltlijijel 
casualties on each side. It is likewise correct that. • Ul 

historical general principle, access to United States eoarta 
has been restricted to nations enjoying recognition bJ and 
diplomatic relations with this country. Whether that prin­
ciple retains significant vitality in the turbulent yean IiDCII 
World War II, which have seen wholesale departures from 
the niceties of 19th century diplomacy, might be debated. 
It is not necessary to engage in that analysis, howelli', 
because the crystal-clear governing rule is that IIeceM to 
our courts is a matter strictly within the purview at the 
Executive Branch. In Pfizer v. Government of IIIdia, 4M 
U.S. 308 (1978), the Supreme Court stated-immediatell 
after it restated the rule for which the case is cited bJ 
defendants here-that it is the exclusive power of the Ex­
ecutive Branch to determine which nations are entitled to 
sue in this country. The Court went further to state the 
rule of complete judicial deference to the Executive BI'1IIICh. 
That ends the inquiry_ The Government's Statement of 
Interest in this case is an unequivocal request for actflI 
to the courts for Iran in matters arising from TnDuna1 
counterclaim awards which are not voluntarily paid. 

Jurisdiction for Enforcement 

Two bases of federal court enforcement jurisdiction have 
been suggested. The first is subject matter jurisdiction 
afforded by 28 U.S.C. § 1331-"federal question." The sec­
ond is the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards. 

I. The court must decline to exercise federal question 
jurisdiction in this case. It is clear that the Presidents' 
adoption of the Accords as an executive agreement was 
a constitutional act, giving the Accords, in some instances, 
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the status of a treaty notwithstanding noncompliance with 
Article II, Section 2, Clause 2. Da1Ms & Moore v. Regan, 
453 U.S. 654 (1981). Such an agreement, however, be. 
comes a part of the law of the United States only if it is 
self·executing and requires nothing further to implement 
it. The Ninth Circuit has concluded that this was not the 
case with the Accords. In I slamic Republic of Iran v. 
Boeing Co., 771 F.2d 1279 (1985), the court stated: 

We conclude that the language, purpose and in. 
tention behind the Accords was to make them 
executory agreements, and that they are not self. 
executing, either in whole or in part. 

The Department of Justice suggests that this court over. 
look that rather direct and unqualified statement on sev. 
eral grounds: 

1. The statement is dictum: That may be true from a 
strictly technical standpoint, in the sense that it was not 
necessary to reach the result that obtained. The fact is 
that the court used the quoted conclusion to ground its 
decision, and the statement was hardly a "throwaway line." 

2. The Ninth Circuit's holding was inconsistent with the 
decision in Dames & Moore v. Regan, which should be read 
to say that the Accords are self·executing: That argument 
has a bit more appeal, but the Panel obviously had studied 
Dames & Moore, since it was cited. It is generally the 
province of a court of appeals to tell district courts within 
its circuit what a Supreme Court decision means-not vice. 
versa. 

3. The court here should give "great weight" to the 
opin ion of the Executive Branch as to interpretation of 
an international agreement: That is true, to some extent. 
Suffice it to say that the view of Iran v. Boeing is probably 
quite a bit different from a soft chair in DOJ headquarters 
than it is from a district bench within the confines of the 
Nin th Circuit. One might speculate that the Panel deciding 

• 25a 

the case would at least have stated its conclusion in dif· 
ferent terms were it considering the facts of the matter 
at bench, but this court is bound by the decision u it 
stands. 

II. The court is of the opinion that jurisdiction to con­
sider this case is offered by the Convention on the Rec· 
ognition and Enforcement of Foreign Arbitral Awards 
("the Convention"), (1970) 3 U.S.T.S. 25 17, T.I.A.S. No. 
6997. In the implementing legislation it is clear that ac· 
t ions arising under provisions of the Convention are 
deemed to arise under the laws of the United States. 9 
U.S.C. § 203. 

The Convention certainly is applicable to the claim here 
in that the Tribunal is a permanent arbitral body. the 
dispute involved legal persons and a commercial relation· 
ship. and the decision was rendered in the territory of a 
contracting state. The defense objection to this basis of 
jurisdiction is two·fold: 

1. There was no agreement in writing: The fact that 
neither Presidents Carter nor Reagan physically signed the 
Accords is irrelevant. The history of those proceedings 
teaches that they both embraced the agreement at least 
as fully as if they had done so. The question whether the 
Executive can bind U.S. persons to such an arrangement 
as if they were signatories is quite effectively dispatched 
by the Dames & Moore decision. The power to exercise 
sovereign authority to the objective of settlement of na· 
tionals' claims against foreign governments is not subject 
to serious doubt. The Claims Settlement Declaration is 
specific that it constitutes a written agreement between 
the nations on their own behalf and on behalf of their 
nationals. 

2. The Tribunal must have applied the law of The Neth· 
erlands for the award to be enforceable under the Con· 
vention: While the Tribunal made explicit reference to 
international law, it was sitting in the Hague. If it had 
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26a • 
applied Dutch arbitration principles the result would have 
been identical. The defense objection on this point has 
some appeal, but the form v. substance tension should be 
resolved in favor of the overriding judicial interest in ef­
fective arbitral proceedings, even on this scale. The court 
is not at all convinced, in any event, that reliance on the 
body of international law would take this award out of the 
ambit of the Convention. 

The defendants' objection to the form of pleadings here, 
while strictly correct, is unavailing to secure dismissal. The 
issue is fully before the court and has been met by ex­
tensive briefs and arguments of the defense. F.R.C.P. 1. 

The motion to dismiss on the grounds discussed above 
is denied. There remain the issues of which parties are 
properly bound by the award and affirmative defenses to 
enforcement. A status conference to discuss the future 
progress of this case is ordered for February 10, 1988, at 
3:00 p.m. The parties will submit status memoranda with 
recommendations no later than 5 days prior to conference. 

lsi Richard A. Gadbois, Jr. 
RICHARD A. GADBOIS, JR. 
United States District Judge 

DATED: January 14 , 1988 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALlFOIlNIA 

CV 87-03673 RG 

MINISTRY OF DEFENSE OF THE 
ISLAMIC REPUBLIC OF IRAN, 

vs. 
Pttitiovr. 

GOULD INC. , GOULD MARKETING, INC .. HOFFMAN EX­
PORT CORPORATION, GOULD INTERNATIONAL, INC. and 

DOES ONE THROUGH TEN, 
R~ 

[FILED MARCH 3, 1988J 

AMENDED ORDER 

On January 14, 1988, this court entered an Order de­
nying the motion of respondents Gould Inc., Gould Mar­
keting, Inc. ("GMI"), Hoffman Export Corporation and 
Gould International, Inc. to dismiss the petition of the 
Ministry of Defense of the Islamic Republic of Iran (" Iran") 
to enforce an award against GMI rendered by the Iran­
United States Claims Tribunal (the "Claims Tribunal") in 
The Hague (the "Award"). This court stated in its Order 
that it does not have federal question subject matter ju· 
risdiction to enforce the award under the terms of Algiers 
Accords, pursuant to 28 U.S.C. § 1331, but that jurisdic­
tion is offered by the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 21 U.S.T. 2517, 
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T.I.A.S. 6997, 330 U.N.T.S. 3 (the " New York Conven­
tion") and 9 U.S.C. § 203. 

On February 9, 1988, respondents moved this court for 
an Order, pursuant to 28 U.S.C. § 1292(b), certifying to 
the United States Court of Appeals for the Ninth Circuit 
the court's ruling that it has jurisdiction to enforce the 
Award under the New York Convention. 

For the reasons stated below, this court GRANTS the 
motion of respondents and hereby AMENDS its Order to 
provide for certification for interlocutory appeal, as pro­
vided in 28 U.S.C. § 1292(b), of the question of whether 
this court has jurisdiction to enforce the Award under the 
New York Convention and 9 U.S.C. § 203; furthermore, 
at the request of Iran, this court also certifies for inter­
locutory appeal the question of whether the court has sub­
ject matter jurisdiction to enforce the Award under the 
terms of the Algiers Accords, pursuant to 28 U.S.C. § 133l. 

The Court is of the opinion that these two issues involve 
controlling questions of law as to which there are sub­
stantial grounds for difference of opinion and that an im­
mediate appeal from the Order may materially advance 
the ultimate termination of the litigation. 

It is further ORDERED that, pursuant to the provisions 
of 28 U.S.C. § 1292(b), these proceedings will be stayed 
pending resolution of the certified issues by the United 
States Court of Appeals for the Ninth Circuit. 

Pursuant to respondents' application to recertify and in 
the interest of judicial efficiency, the amended order of 
the court issued on February 17, 1988 is hereby vacated 
and this order substituted. In re Benny, 812 F.2d 1133, 
1136-37 (9th Cir. 1987). 

Dated: March 3, 1988 /s/ Richard A. Gadbois, J r. 
RICHARD A. GADBOIS, JR. 
United States District Judge 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCmT 

No_ 88-8049 

MINISTRY OF DEFENSE OF THE ISLAMIC REPUBLIC 
OF IRAN, 

PttitioIMn. 
vs. 

GOU LD, INC., et a!. , 
R~U. 

No. 88-8063 

MINISTRY OF DEFENSE OF THE ISLA~IIC REPUBLIC 
OF IRA N, 

VS. 

GOULD, INC., et a!., 

New Docket No. for 
both petitions: 

C.A. No. 88-5881 

[FILED APRIL 13, 1988) 

PttitiOMrl, 

RtsportdntU. 
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ORDER 

Before: GOODWIN and SCHROEDER, Circuit Judge 

These petitions for permission to appeal the district 
court's order of January 14, 1988, as amended March 7, 
1988, are granted. The petitions shall result in a single 
appeal. Petitioners shall perfect the appeal in accordance 
with Fed. R. App. P. 5(d). This appeal shall be calendared 
before the same panel for disposition on the merits that 
hears the appeal that results from the petition for per­
mission to appeal, no. 88-8058. 
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

No. 88·8058 

New Docket No. 88·5879 

GOULD, INC., et aI. , 
Pet·itioners, 

vs. 

MINISTRY OF DEFENSE OF THE ISLAMIC REPUB LIC 
OF IRAN, 

Respondents. 

[FILED APRIL 13, 1988J 

ORDER 

Before: GOODWIN and SCHROEDER, Circuit Judge 

This petition for permission to appeal the district court's 
order of January 14, 1988, as amended March 7, 1988, is 
granted. The petitioner shall perfect the appeal in accord­
ance with Fed. R. App. P. 5(d). This resultant appeal shall 
be calendared before the same panel for disposition on the 
merits that hears the appeal resulting from petitions No. 
88-8049 and 88-8063. 
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APPENDIX E 

DECLARATION OF THE GOVERN~fENT OF THE DEM­
OCRATIC AND POPULAR REPUBLIC OF ALGERIA 
CONCERNING THE SETTLEMENT OF CLAIMS BY THE 
GOVERNMENT OF THE UNITED STATES OF AMERICA 
AND THE GOVERNMENT OF THE ISLAMIC REPUBLIC 
OF IRAN (Claims Settlement Declaration), 19 January 
1981 

The Government of the Democratic and Popular Re. 
public of Algeria, on the basis of formal notice of adher. 
ence received from the Government of the Islamic Republic 
of Iran and the Government of the United States of Amer. 
ica, now declares that Iran and the United States have 
agreed as follows: 

Article I 

Iran and the United States will promote the settlement 
of the claims described in Article II by the parties directly 
concerned. Any such claims not settled within six months 
from the date of entry into force of this Agreement shall 
be submitted to binding third·party arbitration in accord. 
ance with the terms of this Agreement. The aforemen. 
tioned six months' period may be extended once by three 
months at the request of either party. 

Article II 

1. An international arbitral tribunal (the Iran.United 
States Claims Tribunal) is hereby established for the pur. 
pose of deciding claims of nationals of the United States 
against Iran and claims of nationals of Iran against the 
United States, and any counterclaim which arises out of 
the same contract, transaction or occurrence that consti. 
tutes the subject matter of that national's claim, if such 
claims and counterclaims are outstanding on the date of 
this Agreement, whether or not fil ed with any court, and 
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arise out of debts, contracts (including transactions which 
are the subject of letters of credit or bank guarantees), 
expropriations or other measures affecting property rights, 
excluding claims described in Paragraph 11 of the Dec­
laration of the Government of Algeria of January 19, 1981, 
and claims arising out of the actions of the United States 
in response to the conduct described in such paragraph, 
and excluding claims arising under a binding contract be­
tween the parties specifically providing that any disputes 
thereunder shall be within the sale jurisdiction of the com­
petent Iranian courts, in response to the Majlis position. 

2. The Tribunal shall also have jurisdiction over official 
claims of the United States and Iran against each other 
arising out of contractual arrangements between them for 
the purchase and sale of goods and services. 

3. The Tribunal shall have jurisdiction, as specified in 
Paragraphs 16·17 of the Declaration of the Government 
of Algeria of January 19, 1981, over any dispute as to 
the interpretation or performance of any provision of that 
Declaration. 

Article III 

1. The Tribunal shall consist of nine members or such 
larger multiple of three as Iran and the United States may 
agree are necessary to conduct its business expeditiously. 
Within ninety days after the entry into force of this Agree­
ment, each government shall appoint one·third of the memo 
bers. Within thirty days after their appointment, the 
members so appointed shall by mutual agreement select 
the remaining third of the members and appoint one of 
the remaining third President of the Tribunal. Claims may 
be decided by the full Tribunal or by a panel of three 
members of the Tribunal as the President shall determine. 
Each such panel shall be composed by the President and 
shall consist of one member appointed by each of the three 
methods set forth above. 
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2. Members of the Tribunal shall be appointed and the 

Tribunal shall conduct its business in accordance with the 
arbitration rules of the United Nations Commission on In­
ternational Trade Law (UNCITRAL) except to the extent 
modified by the Parties or by the Tribunal to ensure that 
this Agreement can be carried out. The UNCITRAL rules 
for appointing members of three-member tribunals shall 
apply mutatis mutandis to the appointment of the Tri­
bunal. 

3. Claims of nationals of the United States and Iran 
that are within the scope of this Agreement shall be pre­
sented to the Tribunal either by claimants themselves or, 
in the case of claims of less than $250,000, by the gov­
ernment of such national. 

4. No claim may be filed with the Tribunal more than 
one year after the entry into force of this Agreement or 
six months after the date the President is appointed, 
whichever is later. These deadlines do not apply to the 
procedures contemplated by Paragraphs 16 and 17 of the 
Declaration of the Government of Algeria of January 19, 
1981. 

Article IV 

1. All decisions and awards of the Tribunal shall be final 
and binding. 

2. The President of the Tribunal shall certify, as pre­
scribed in Paragraph 7 of the Declaration of the Govern­
ment of Algeria of January 19, 1981, when all arbitral 
awards under this Agreement have been satisfied. 

3. Any award which the Tribunal may render against 
either government shall be enforceable against such gov­
ernment in the courts of any nation in accordance with 
its laws. 

• 35a 

Article V 

The Tribunal shall decide all cases on the basis of re­
spect for law, applying such choice of law rules and prin­
ciples of commercial and international law as the Tribunal 
determines to be applicable, taking into account relevant 
usages of the trade, contract provisions and changed cir­
cumstances. 

Article VI 

1. The seat of the Tribunal shall be The Hague, The 
Netherlands, or any other place agreed by Iran and the 
United States. 

2. Each government shall designate an Agent at the 
seat of the Tribunal to represent it to the Tribunal and 
to receive notices or other communications directed to it 
or to its nationals, agencies, instrumentali ties, or entities 
in connection with proceedings before the Tribunal. 

3. The expenses of the Tribunal shall be borne equally 
by the two governments. 

4. Any question concerning the interpretation or appli· 
cation of this Agreement shall be decided by the Tribunal 
upon the request of either Iran or the United States. 

Article VII 

For the purpose of this Agreement: 

1. A "national" of Iran or of the United States, as the 
case may be, means (a) a natural person who is a citizen 
of Iran or the United States; and (b) a corporation or 
other legal entity which is organized under the laws of 
Iran or the United States or any of its states or territories, 
the District of Columbia or the Commonwealth of Puerto 
Rico, if, collectively, natural persons who are citizens of 
such country hold, directly or indirectly, an interest in such 
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36a • 
corporation or entity equivalent to fifty per cent or more 
of its capital stock. 

2. "Claims of nationals" of Iran or the United States, 
as the case may be, means claims owned continuously, 
from the date on which the claim arose to the date on 
which this Agreement enters into force, by nationals of 
that state, including claims that are owned indirectly by 
such nationals through ownership of capital stock or other 
proprietary interests in juridical persons, provided that the 
ownership interests of such nationals, collectively, were 
sufficient at the time the claim arose to control the cor­
poration or other entity, and provided, further, that the 
corporation or other entity is not itself entitled to bring 
a claim under the terms of this Agreement. Claims re­
ferred to the arbitration Tribunal shall , as of the date of 
filing of such claims with the Tribunal, be considered ex­
cluded from the jurisdiction of the courts of Iran, or of 
the United States, or of any other court. 

3. "Iran" means the Government of Iran, any political 
subdivision of Iran, and any agency, instrumentality, or 
entity controlled by the Government of Iran or any political 
subdivision thereof. 

4. The "United States" means the Government of the 
United States, any political subdivision of the United 
States, and any agency, instrumentality or entity con­
trolled by the Government of the United States or any 
political subdivision thereof. 

• 37a 

Article VIII 

This Agreement shall enter into force when the Gov­
ernment of Algeria has received from both Iran aDd the 
United States a notification of adherence to the !pee­
ment. 

Initialed on January 19, 1981 
by Warren M. Christopher 

Deputy Secretary of State of the Government of the 
United States By virtue of the powers vested in him by 
his Government as deposited with the Governrnent of Al­
geria 
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APPENDIX F 

ARTICLES I THROUGH VI OF THE CONVENTION ON 
THE RECOGNITION AND ENFORCEMENT OF FOR­
EIGN ARBITRAL AWARDS, NEW YORK, JUNE 10, 1958. 

Article I 

1. This Convention shall apply to the recognition and 
enforcement of arbitral awards made in the territory of 
a State other than the State where the recognition and 
enforcement of such awards are sought, and arising out 
of differences between persons, whether physical or legal. 
It shall also apply to arbitral awards not considered as 
domestic awards in the State where their recognition and 
enforcement are sought. 

2. The term "arbitral awards" shall include not only 
awards made by arbitrators appointed for each case but 
also those made by permanent arbitral bodies to which the 
parties have submitted. 

3. When signing, ratifying or acceding to this Conven­
tion, or notifying extension under article X hereof, any 
State may on the basis of reciprocity declare that it will 
apply the Convention to the recognition and enforcement 
of awards made only in the territory of another Contract. 
ing State. It may also declare that it will apply the Con­
vention only to differences arising out of legal relationships, 
whether contractual or not, which are considered as com. 
mercial under the national law of the State making such 
declaration. 

Article II 

1. Each Contracting State shall recognize an agreement 
in writing under which the parties undertake to submit to 
arbitration all or any differences which have arisen or 
which may arise between them in respect of a defined 

• 39a 

legal relationship, whether contractual or not, concerning 
a subject matter capable of settlement by arbitration. 

2. The term "agreement in writing" shall include an 
arbitral clause in a contract or an arbitration agreement, 
signed by the parties or contained in an exchange of letters 
or telegrams. 

3. The court of a Contracting State, when seized of an 
action in a matter in respect of which the parties have 
made an agreement within the meaning of this article, 
shall, at the request of one of the parties, refer the parties 
to arbitration, unless it finds that the said agreement is 
null and void, inoperative or incapable of being performed. 

Article III 

Each Contracting State shall recognize arbitral awards 
as binding and enfo rce them in accordance with the rules 
of procedure of the territory where the award is relied 
upon, under the conditions laid down in the following ar­
ticles. There shall not be imposed substantially more oner­
ous conditions or higher fees or charges on the recognition 
or enforcement of arbitral awards to which this Convention 
applies than are imposed on the recognition or enforce­
ment of domestic arbit ral awards. 

Article IV 

1. To obtain the recognition and enforcement mentioned 
in the preceding article, the party applying for recognition 
and enforcement shall , at the time of the application, sup­
ply: 

(a) The duly authenticated original award or a duly cer­
tified copy thereof; 

(b) The original agreement referred to in article II or 
a duly certified copy thereof. 

2. If the said award or agreement is not made in an 
offi cial language of the country in which the award is 
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40a • 
relied upon, the party applying for recognition and en­
forcement of the award shall produce a translation of these 
documents into such language. The translation shall be 
certified by an official or sworn translator or by a diplo­
matic or consular agent. 

Article V 

1. Recognition and enforcement of the award may be 
refused, at the request of the party against whom it is 
invoked, only if that party furnishes to the competent au­
thority where the recognition and enforcement is sought, 
proof that: 

(a) The parties to the agreement referred to in article 
II were, under the law applicable to them, under some 
incapacity, or the said agreement is not valid under the 
law to which the parties have subjected it or, failing any 
indication thereon, under the law of the country where 
the award was made; or 

(b) The party against whom the award is invoked was 
not given proper notice of the appointment of the arbi­
trator or of the arbitration proceedings or was otherwise 
unable to present his case; or 

(c) The award deals with a difference not contemplated 
by or not falling within the terms of the submission to 
arbitration, or it contains decisions on matters beyond the 
scope of the submission to arbitration, provided that, if 
the decisions on matters submitted to arbitration can be 
separated from those not so submitted, that part of the 
award which contains decisions on matters submitted to 
arbitration may be recognized and enforced; or 

(d) The composition of the arbitral authority or the ar­
bitral procedure was not in accordance with the agreement 
of the parties, or, failing such agreement, was not in ac­
cordance with the law of the country where the arbitration 
took place; or 

• 41a 

(e) The award has not yet become binding on the par­
ties, or has been set aside or suspended by a competent 
authority of the country in which, or under the law of 
which, that award was made. 

2. Recognition and enforcement of an arbitral award 
may also be refused if the competent authority in the 
country where recognition and enforcement is sought finds 
that: 

(a) The subject matter of the difference is not capable 
of settlement by arbitration under the law of that country; 
or 

(b) The recognition or enforcement of the award would 
be contrary to the public policy of that country. 

Article VI 

If an application for the setting aside or suspension of 
the award has been made to a competent authority re­
fe rred to in article V (lXe), the authority before which the 
award is sought to be relied upon may, if it considers it 
proper, adjourn the decision on the enforcement of the 
award and may also, on the application of the party claim­
ing enforcement of the award, order the other party to 
give suitable security. 

 
United States 
Page 60 of 78

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• • 
QUESTIONS PRESENTED 

This case results from the first effort to enforce 
an award of the Iran-United States Claims Tribunal 
in a United States court. The two circuit courts that 
have addressed the issue of the nature of the Algiers 
Accords have ruled that the Accords are not self­
executing, and no mechanism for enforcement of 
Claims Tribunal awards has yet been enacted by Con­
gress. In the absence of implementing legislation, the 
courts below have held that the award may be en­
forced by means of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards ("New 
York Convention"). This raises the following ques­
tions: 

1. Do the AJgiers Accords, the international agree­
ments by which the United States and Iran 
brought about the release of American diplomatic 
hostages and the unfreezing of Iranian assets, con­
stitute a voluntary written arbitration agreement 
signed by the parties, as required by the New 
York Convention, when one of the parties is a 
private American entity that was not a signatory 
to the AJgiers Accords and was required to submit 
its claims to the Iran-United States Claims Tri­
bunal after the President had suspended its claims 
and had barred it from prosecuting those claims 
in its chosen forum, the U.S. district court? 

II. Is an award rendered by the Iran-United States 
Claims Tribunal in a state which is a signatory to 
the New York Convention enforceable when the 
validity of the award cannot be challenged or es­
tablished under that country's municipal law and, 
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Certification for interlocutory appeal. 

certiUcation was granted, the 9th circuit 

accepted the Appeal. Gould e.t 11 appealed 

the court'. jurisdiction cont.nding that 

Iran could not bring that action under the 

teras of the Convention and g USC Ill01-

l08. Iran, on the other hand, appealed 

the District Court's finding that it 

lacksd juriSdiction under l8 USC 11111. 

The United States Justice Departsent 

filed an Aaikua cyriol brief supporting 

the position of Iran and argued that both 

9 U.S.C. Ill01-l08 and l8 USC 11111 

conveyed jurisdiction for ths DJatrict 

Court to he.r Iran'. petition for an order 

confiraing the arbitral award. 

The court of Appeals found tor Irsn 

by otfiraing the District Court's holding 

• 

• 
7 

that tha Convention and 9 USC IllOl- l08 

conveyed jurisdiction but did not rula on 

Iran's crosa appaal regarding tha 28 usc 

11111 issue. Gould'. petition for a writ 

properly only concerns the declaion of the 

Court ot Appeals regarding the Convention 

and Gould ' a apparent ergusent about 28 

U. S . C. Illl1 addre.sa. satter. not at 

tasue here. 
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811HHARV OF TilE ARGUHEHT 

Th. Conv.ntion requir •• that an award 

.nrorceable under it. tar.. b. the re.ult 

or proceedings pur.uant to a written 

arbitration agree •• nt. Gould initiated 

the proceedinge with a written document 

and ther.art.r .ub.itt.d .any docu •• nt. 

to the Tribunal, all or .oat of which ware 

r.eponded 1:0 by Iran in writing. Th. 

purpo.e of r.quiring a written egr ••• ant 

i. a .tatut. or fraud. type or require.ant 

and i. to a.eure that a deraul t la not 

taken with r •• pect to • party who didn't 

agr •• that partJcular dJ.put ••• ight b. 

r •• olv.d "y arbitration. A party 

initiating an arbitration cannot be .aJd 

not to have aqreed to it, and the 

.ub.J •• ion or the initiating petition J. 

• 

• 
9 

aurricient evidence or that aqreement. 

In any .v.nt, the United 8tate. 

\lovernlUent did a\lree to it and Gould'. 

riling of Jt. petition would at hut 

constitute Gould'. ratitlcation of the 

aqree .. ent of the United State. on it. 

behalf, and .0 constitute sn agree.ent on 

the part of Gould. 

Had Gould not wanted to Jnitiat. e 

Tribunal proc •• ding it could have .ought 

anothar foru. auch a. the Cia i •• Court or 

anothar jurladJction .uch a. England. The 

Executive, In the .xerci •• or its for.ign 

policy power. r •• oved the cass fro. the 

Di.trict Court in which Jt wa. origJnally 

riled but thi. no .or. vitiate. the 

"voluntorlnes.- of Gould'. tiling at the 

Tribunal than do other .ore ordinary 
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restriction. at jurisdiction, venue, etc. 

Bacaus. Iran could not initiate an acti~n 

against Gould in the Tribunal Gould had 

the lUXUry at doing nothing at all and so 

avoiding the adjudication at Iran's claiss 

againat it. It chose, however, to 

initiate the arbitration and now cannot 

.ay that it did not agre8 to it. 

The purpoae at arbitration is to 

reduce the litigation burden on the 

judicial .yetes and to .isplify the 

r •• olution ot di.putes. The purpose of 

the Conv.ntion i. to persit judicial 

.nforc.sent of awarda against partie. who 

having .ubsitted to the presuaably aisphr 

and 1 ••• co.plex proceeding ot arbitration 

now r.tus. to abide by the arbitrator's 

deci.ion . 

• 

• 
11 

The thrust at Gould'. argusent is 

that additional layer. at foreign and 

domestic law .hould b. added to tha 

process thsreby adding to ita complexity 

rather than reducing it. The Convention 

providea tor adequate .afeguard. in the 

country in which .ntorcesent i •• ought. 

Nothing i. to b. gain.d by setaphy.ical 

speCUlation •• to the neces.ity and 

charact.ristics at a -nationality- of an 

award. Th. parti •• agreed to a procedure 

tor the .olution at their dispute. It it 

was carried out in accordance with that 

agree.ent in a .ignatory atata othar than 

tha on. in which .nforcesent is sought, 

it should ba enforced it it .eeta tha due 

process require.ants spelled out in the 

Convention. 
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In any ca.. Gould I. .stopped tro. 

questioning the "nationality" at the award 

because It tailed to avail Iteelt at the 

opportunity to rals. the Issue In tha ana 

toru. coapatent to decide the .atter - the 

Netherlande . Probab I Y becauee the one 

court In the Netherlande that ha. 

coneJdered the .atter, the hlgheat court 

In the Netherlends, haa shown little 

.yapathy tor the podUon edvanced by 

Gould. 

• 

• 
13 

ARGUHENT 

Tht. CAS8 raises no IsBue. of ganeral 

h'portance justltylng the attention of 

this Court. The courts below heve 

adequately addre.aed the lasue at the 

entorceabllity at the award undar the 

Convention. Their dallberatlone have been 

tully Jntor8ed at the intention. ot the 

ElCecutive branch by repre.entatlone at the 

state Depart •• nt end tha a.lcue brlet at 

the Juetlce Departaent. Gould Initiated 

the action In a torue not available to 

Iran ae a court at tlrst Instance, the 

Iran-U.S. Clal •• Tribunal ,"Tribunal"" 

and torced I ran to appear or tace a 

possible detault. I n the evsnt, the 

Tribunal tound that the damages euttered 

by Iran elCceeded those at Gould. Gould 
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.hou1d not be penoitted to eecape the 

.dver.e con •• qu.nc •• of it. iaprud.nt act 

by furth.r wa.ting the ti •• of our court. 

in an .tteapt to avoid pay.ant at it. just 

dabt •• 

The Convention w •• intend.d to penoit 

.atietaction ot arbitral award. .ada 

within the t.rritorie. ot .ignatory .tat •• 

.0 long ee ,ae adopt.d by the United 

stat •• - S.e S USC 12021 they ari.e out 

ot- coa •• roia1 disputes. The eubj.ct of 

this petition i. such an award. 

I. 

1. Th. arbitratign wa. cgnducted 

pursuant to 0 voluntary wrltton 

ogruement under tho tlDS of tho 

Cooyention ... 

Paragraph 2 at Article II of the 

• 

• 
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conv.ntion provid •• that the t.no 

·.gr •••• nt in writing· .ha11 include ·.n 

.xchange of latter. or t.l.gra.s- . It 

is clear troB the plain aeaning of this 

provision that the cOII.unication. 

initiated by Gould end reapond.d to by 

Iran, directly .nd through the Tribunal, 

w.re adequate to constitute .n .gr •••• nt 

under the Convent ion. It 1a patently 

.bsurd to contend that the party 

initiating the .rbitr.tion did not .gr •• 

to it. 

Article II is cle.r1y intend.d to 

psrait • p.rty who do.e not de. ire 

arbitration to .bst.in tro. .ppe.ring 

without pr.judicing hi. right 1atsr to 

raiae the issue that he had naver agreed 

to it. Ths enu •• ration ot tactors , not 
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necessarily exclusive, conati tuting an 

agrae.ant .i.ply recogni.e. the lact that 

an agrae.ent •• y ba had in various way. 

that would juatify holding a non-app.aring 

dalendant to what i., in allact, a dafault 

award. Gould initiated tha inatant 

arbitration, participated in It ovar an 

.xtend.d p.riod ol tl •• , liled .any 

pap.r., briar. and argu.ent., and app.ar.d 

lor oral argu.ant. To .alntaln that it 

did not agra. to the arbitration, or that 

it agraed only to an arbitration In which 

it would ba auccaasful, .ay poa. 

intar •• tlng •• taphydcal que.tiona but ha. 

no plac. In tha r.al world. 

It can al.o ba argu.d that the Clal •• 

Sattl •• ent Declaration Ita.ll i. the 

.gr •••• nt ol the parti.. by each 

• 

• 
17 

govern.ant acting on behall of iteell and 

a. egant ot ita natlonala. If 80, 

initiation ol tha arbitration by a 

national could b. view.d a. (i) the party 

availing it.all at the valid agr •••• nt 

thereto lor •• ada by it. gov.rnm.nt on it. 

behall' or (II) ratltlcatlon by the 

prlvat. party ol ita agent'. prior 

agree.ant. S •• van den Berg, Procoled 

Dutch Low on the Iron-united StOtll chima 

~lemont Doclorotlon. a rooctlon to Hr. 

~~burg'. Artlclu. Int'l Bus Law 341 

(Sept. 1984) 

2. Gou I d Will not ngu I red to Dub. I t 

itD chi. to the Iron-United 

Statol Claims Tribunal. 

Gould hOB argued at length (Petition 

at 24-26) on the basis ol language In a 
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ca •• , poll01 y, Bonk Hellot 

1 All I.R. 239, 1 Q.B. 441 (19861 

addres8ing i8sue8 not betore that court. 

The court's languag8 in addressing issua. 

g8.-.ana to ita dacislon, however, 

d8.on8trates that Gould would not have 

been toreclos.d troa suing in an Ingli.h 

court .0 long a. it did not abu.e the 

privilege by trying to r8l1tigat. i.sues 

decided in a toru. it had .arlier 

selected. 

Dallal, a United States national like 

Gould, had eued in the Engllsh courts on 

a cau.. at action that had already been 

decided sdversely to hi. in an arbitration 

h. had initiated et tne Iran- United states 

Clai •• Tribunal. The English court had 

no trouble accepting 1urlsdlctlon ot the 

• 

• 
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cause but tound that the deci8ion 8t the 

HAgue wa. rAA iudlkA1A as to the i88ue8 

considered thsra. In arriving at th" 

decislon the court saidl 

MIt" tru8 that h8 may have had 

no other alternative under the 

law ot the United States it he 

wished to pursue hi. right. a. 

he saw th... But that does not 

make it any the less a voluntary 

act. H08t plaintitts who 

commence proce.dings ore 1n a 

si.llar position. They have to 

commence proceeding. in the 

appropriate .unicipal court or 

be without remedy. It can also 

be commented that betore me Hr. 

Dallal has submitted that there 
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i. nothing in United state. law 

which pravants hi. tro. 

litigating tha pra.ent .atter. 

in the courta ot tha United 

Klngdo.. Ha .ay. that i& the 

position now and, a. I 

undar.tand hh caaa, h. doe. not 

.uggest that tha position va. 

any dittarant at tha tl •• that 

ha cho.. to go to th. Hagua 

tribunal.- !d., .t 154 and 460 . 

Thara i. no reason to 8UppOS8 that 

ths court that velco. ed Hr. Dallal 'a clal. 

vould hav. bean l •• s hospitable to Gould 

had it initiatad its action there rather 

than In the Hague . Preeu.ably other 

jUdicial .yste.s .Ight have been equally 

respon.lva to Gould'. plight. 

• 

• 
21 

But it i. not necessary to look 

abroad to appreciate the cholcee availabla 

to Gould . Thi. court haM earliar 

addrassad tha clal.s ot litigant. that 

tha I r right. have been abridgad by the 

EKacutlve'. eKerciue ot its torslgn policy 

power., 

-Accordingly, to tha aKtant 

petitionar bsliava. it ha. 

.uttarad an unconstitutional 

taking by tha auapanslon ot tha 

clal.s, wa aaa no jurisdictional 

obstacle to an appropriate 

action in tha United state. 

Court·ot Clai.s under the Tucker 

Act.- DAmes' Moore v, RegAD 

45) U.S. 654, 689 - 690 (19811. 

Thus It would appear that tar tro. 
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reducing Gould'. chotc •• , it had two .ore 

atter the Pre.ident's action than it had 

betore. xli .• it had the action at the 

Ha<.Jue which the President. in the .. xerch .. 

at hi. power over torei<.Jn affairs. 

eubstituted tor the nor.al Diatrict Court 

action, it had a reeidual action in the 

Dietrict Court if the action at the Ha<.Jue 

"tailed of it. e •• ential purpo •• " Security 

Pacific Nat'l Bank y, Goyernment , stat. 

at Iron 5ll r . BUpp. 864.884 (C . D. Cal 

198111 and it had t he Chb. Court action. 

No doubt Gould carefully wei<.Jhed the 

r elative .erit. at the varioue cour •• e. 

In wei<.Jhin<.J the. the relative certainty 

of the .vailability of the •• curity 

account for .athtaction at an award .uat 

have b •• n a ai<.Jniticant tactor. Ae thie 

• 

• 
2l 

court he. pointed out the exi.tance or the 

Tribunal a.sured e United State. party 

initiatin<.J an action ther .. "that any award 

made to it whether the result at a 

aettl •• ent or otherwi.e could be enforc.d 

in the court. at any nation and actually 

paid in thi. country •••• [Oth.rwia •• such 

a party) would have had no asauranca that 

it could have puraued ite action a<.Jainat 

Iran to judq.ent or that a jud<.Jment would 

hav" been readily collectibl •. " united 

atoteo y. Scerry ___ U.S.~ 110 S . Ct. 

l81. 195 (19891. 

Gould had yet another option not 

hitherto diacuss.d. That option wae to 

do nothin<.J . If it had been truly "torced" 

to appear at the Tribunal the i.eue 

between Iran and Gould could have been 
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decided whether or not it appeared, with 

Iran in the position of being able to 

obtain a default award in the event of 

Gould's non-appearance. Under the teras 

of the Clai.s Settle.ent Declaration, 

however, only a national of one of the 

state partie •• ay invoke tha juriadiction 

of the Tribunal against the other stata 

party I a .tata party ha. no right to 

invok. the juri.diction againllt a national 

of the othar .tate. Chi.s settle.ant 

Declaration Article 11.1. Far fro. 

being -required- to resort to the 

Tribunal, Gould calculated ths various 

options available at ho •• and abroad and 

freely and eagerly chose what it .ust hav", 

conaidered to be the .. ost attractive. 

Unfortunately, its clal. was not 

• 

• 
25 

.. eritorious. 

II . 

1. Tho AWArd VOl -.od@ In tho 

t~rritory of another ContrActing 

stat,- . 

It ia difficult to aee how there can 

t>e a question re9arding the .eaning of tha 

tera -.ada in the territory-. -Tarritory-

does not have sny legal or jurisdictional 

connotation. To the extent that it does 

have any reference to a legal syste. it 

usually connotes a status outside the 

nor .. al legal or jurisdictional syste. with 

which it is aesociated, aa in -Horthwaat 

Territory- or -Oklaho.a Territory-. Given 

the variety of le9al foraula available to 

the draftera of the Convention, such ae 

"in accordance with the arbitratIon laws 
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(inc luding .aCaguard.) oC a national 

juri8dic tion. In contra.t, in the ca •• at 

a truly -non-natlonaI M award, tho part I •• 

have opted not to 8ubj.ct tho proc •• dlng 

to local jUdic ial ov.r.lght and, henc., 

cannot coaplaln at • lack at .upervi.ion 

by aunicipal court. over th.lr arbitral 

proceeding.. In addition, it .hould ba 

noted that th. Convention itselt contains 

certain .ateguard., • • g., Articl. V(l) (b), 

vIal (b), which can ba applied by tha 

entorclng Stat. to Insure the requi81ta 

Cairne.. in arbitral awards 8ubject to 

entorcea8nt under the Convention. See 

• 

.. 

• 

10Bya ot tha yallditv oC th. awa~ 

ynder Dytch low becouge It tolled to 

rolae It In 0 ti •• ly _onnor in tho 

Dropor torya. tho "et~~ 

One. again, Gould h in the 

unenviable po.ition ot urging that tha 

torua it cho.a, end torced Iran to app.ar 

in to avoid the riuk ot having a detault 

taken, 10 not co.petent to render a valid 

award. Horeov.r, it request. thi. court 

to lake deterwinatlons oC Dutch law on 

subject. that ar. not claarly 8ettled in 

Dutch law, and to the extent they ara 

addressed, aeell to be contrary to the 
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contention. ot Gould. aaeiet, European., 

1.\lRU. 

Thia ie particularly troubling 

bec.ua. it Gould .ctu.lly h.d confidance 

in the propoaition it aa •• rte here It 

could h.ve r .... d the l .. ue In • forua 

pecul hrly weU Buit.d to aake an 

.uthorltative ruling on the aatter - the 

Dutch courte • Under Dutch law an action 

could have baan brought In the Dutch 

courte within three Bonth. of the taeuanee 

of the award to have it .et .aide. See 

IV Dutch Code of Civil Procedure 1064(3) 

(1986). Gould'. failure to .eek the ao.t 

authorlt.tive declaration of the et.te of 

Dutch l.w in the .atter is e clear 

deBon.tratioD that it haa 1itt1. faith in 

the arguaant it puta forth. 

• 

• 
11 

COHCUlSIOH 

For the toregoing reaeone, it ie 

respecttully eubaitted that the court 

ahould deny the p.tition tor • writ ot 

certiorari. 

R •• pectfully Bub.itted, 

AHTIIOHY J. VAN PATTEH 
Coune.I at Record 

Arndt , Van Patten 
606 S. Ollve st., ,1420 
Loe Angelee, CA 90014 
(213) 622-1174 

Richard E. H. Brakefield 
Law ottlces of 

Richard E. H. Brakefield 
117 E. 8th st. , '804 
Long Beach, CA 90802 
(213) 435-1387 
Attorneys for Respondant. 
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which provides that "[a]1I Bills for raising Revenue shall originate in the 
House of Representatives; but the Senate may propose or concur with 
Amendments as on other Bills. " Sperry's contention was based on the Sen­
ate's having added section 502 as an amendment to a bill that originated in 
the House and contained no revenue-raising provisions at that time. The 
Court declined to consider the merits of Sperry's contention, because the 
threshold question of the justiciability of claims based on the Origination 
Clause had yet to be decided in the case of United States v. Munoz-Flores.' o 

• • • • 
The Supreme Court's holding is sensible and well reasoned. Unlike the 

court of appeals. the Supreme Court perceived the benefits offered Sperry 
by the Algiers Accords. As the Court pointed out, Sperry had no assurance 
that it coula enforce its district court judgment against Iran without the 
benefit of the Accords. Moreover, Sperry had no district court judgment to 
enforce after the Supreme Court's decision in Dames & Moore v. Regan. Thus. 
the Court quickly recognized that the only taking that could have occurred 
was as a result of the 1.5 percent deduction. With respect to this issue, the 
Court's decision is unequivocal in concluding that (I) a reasonable user fee 
based on a rational classification. such as success in obtaining an award, does 
not constitute a taking under the Just Compensation Clause; and (2) such a 
fee may be imposed retroactively without violating the Due Process Clause if 
it is supported by a rational legislative purpose. such as a more equitable 
distribution of burdens among users. Finally. in concluding that the deduc­
tion did not cause a taking, the Court provided additiona l useful clarification 
of the Just Compensation Clause by dismissing as "artificial" the argument, 
accepted by the court of appeals. that the deduction was akin to a "perma­
nent physical occupation" of Sperry's property pursuant to Loretto . 

ROSE C. CHAN 

Of the California Bar 

Jurisdiction-1958 NI!W York Convontion-enJorument of award by Iran-U.S. 
Claims Tribunal in United States courts 

MINISTRY OF DEFENSE OF THE ISLAMIC REPUBLIC OF IRAN v. GOULD INC. 
887 F.2d 1357; certiorari denied, 110 S.Ct. 1319. 

U .S. Court of Appeals. 9th Cir .. October 23, 1989; U.S. Supreme Court, 
March 5. 1990. 

The Islamic Republic of Iran 's Ministry of Defense (M inistry) sought to 
enforce an award of the Iran-United States Claims Tribunal against Gould 
Inc. and its subsidiaries (Gou ld). In a motion to dismiss on the ground that 
the district court lacked subject matter jurisdiction, Gould contended that 
( I) the Iranian Government was not recognized by the United States and was 
thus barred from access to the federal courts; (2) the Tribunal's constituent 

10 110 S.Cl. 48 ( 1989) (order granting certiorari). 
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instrument. the 1981 Algiers Accords.' was not self-executing and hence did 
not provide a source of federal question jurisdiction; and (3) the Tribunal's 
awards were unenforceable under the 1958 New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards.' The district 
court found that it had jurisdiction under the Federal Arbitration Act (9 
U.S.C. §§20 1-208), which implements the 1958 Convention in the United 
States, On interlocutory cross-appeals. the Court of Appeals for the Ninth 
Circuit affirmed and held (per O'Scannlain, J.) that the district court has 
subject matter jurisdiction to enforce an award of the Tribunal against an 
American corporation under the Federal Arbitration Act . 

In the early 1970s. Hoffmann Electric Corp., later merged with Gould, 
concluded two contracts with the Ministry to supply specified radio equip­
ment. During the I ranian Revolution . performance of the contracts was 
interrupted, Gould sued in the United States for breach of contract. The 
action was dismissed without prejudice when President Reagan. pursuant to 
the Algiers Accords. ordered that claims by Americans against Iran pending 
before U ,So courts be suspended and referred to the Claims Tribunal in The 
Hague.' Gould filed two claims before the Tribunal; the Ministry counter­
claimed for amounts owing for breach of contract and sought the return of 
certain Iranian equipment held by Gould.' The Tribunal set off the amounts 
due and awarded $3.6 million to the Ministry, and also ordered return of the 
equipment. Because the Algiers Accords do not provide for the payment of 
awards to Iranian counterclaimants from the Security Account. the Ministry 
was obliged to seek enforcement of its judgment in the United States.' 

The Ninth Circuit first determined that the basic requisites for jurisdic­
tion under the Federal Arbitration Act had been satisfied in this case. The 
court held that the award arose "out of a legal relationship ... which is 

I The Algiers Accords include the: (1) Declaration of the Government of the Democratic and 
Popular Republic of Algeria (Jan . 19. 1981) (the General Declaration), and (2) Declaration of 
the Government of the Democratic and Popular Republic of Algeria Concerning the Settle· 
mentofCbims by the Goyernment of the U nited States of America and the Covcrnment or the 
Islamic Republic o f lr.tn (jan . 19. 1981) (the Claims Settlement Declaration). both rtprinud in 
DEP'T ST. BULL .. No. 2047. February 1981. at I , and I IRAN~U.S. CLAIMS TRIBUNAL RE­
PORTS [hereinafter IRAN'U,S, C,T.R,13 (1983), 

I Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10 , 
1958. 21 UST 2517, TIAS No. 6997. 330 UNTS 38 [hereinafter New York Convention or 
Convention 1. 

S Exec. Order No. 12,294 .3 C. F.R. 139 (1981). Su also Dames &: Moore v. Regan. 453 U.S. 
654 ( 198 1) (upholding the President's authority to issue that order). 

4 The Tribunal had earlier decided that a counterclaim for an amount in excess of that 
sought by the claimant was within iu jurisdiction. Gould Marketing. Inc. and Ministry of Na~ 
lional Defense, ITL 24-49-2 (July 27, 1983), "pnnltd In 3 IRAN- U,S, C.T, R, 147, 151-52 
(1983 II ). su .... ariud In 7i AJIL 893 (1983), 

5 Stt Islamic Republic of Iran and United States (Case A2 1). Dec . 62-A/ 21-FT (May 4. 
1987), rtpnnttd 11/ 14 IRAN -U.S. C.T. R. 324. 330- 3 1 ( 1987 I) (confirming that3utOmatic 
payment from the Securitv Account, created by the Algiers Accords, was unavailable to Iran, 
but that the United States had an obligation "to provide some procedure o r mechanism 
whereby enforcement may be obtained within its national j urisdiction . and to ensure that the 
successful Party has access thercto"). 
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commercial in nature and . .. which is not entirely domestic in scope."6 
Additionally, the award, having been made in the Netherlands, satisfied the 
requirement that it be made in the territory of another state party to the 
Convention.7 

The Ninth Circuit then considered Gould's two objections to the enforce­
ability of the Tribunal 's award under the New York Convention" First, 
Gould contended that because it did not voluntarily submit in writing to 
arbitration by the Tribunal, the Convention was inapplicable. The court of 
appeals agreed that the New York Convention indeed requires an agree­
ment in writing so as to obtain the recognition and, later, the enforcement of 
an award· The panel held, however, that the Algiers Accords themselves 
constituted such an agreement. The Court relied on the President's power to 
conclude international claims settlements and thus act on behalf of Gould 
and other U ,5. citizens in entering into such agreements. While this presi­
dential power is not plenary, it does extend to obliging American claimants 
either to seek redress before the Tribunal or to drop their claims. The Ninth 
Circuit also noted that, in filing and arbitrating its claim before the Tribunal. 
Gould had ratified the actions of the United States in signing the Accords. 

Next, Gou ld suggested that it was an implicit requirement of the Conven­
tion that arbitral awards be made in accordance with the national law of a 
state party. Since the Tribunal's award in favor of Iran was "a creature of 
international law, and not national law," Gould argued, it could not be 
enforced under the Convention." Gould relied on the provision in the Con­
vention allowing refusal to enforce when an "award has not yet become 
binding on the parties, or has been set aside or suspended by a competent 
authority of the country in which, or under the laws of which, that award was 
made."" Gould argued that this defense would be unavailable against Tri­
bunal awards because they are not made under a national law: thus, the 
Convention could not apply to such awards since it would be contrary to the 
intent of its drafters to deprive parties of this defense. 

The Ninth Circuit agreed that the award of an "a-national" arbitration 
could not be challenged on all the grounds available to attack an award 

II 887 F.2d 1357 . 1362. 
7 This condition was attach«l by the United SUles as a feservation to iu accession to Ihe 

Convemion. supra nOle 2. S,., 21 UST at 2566, r,pntlud ;,1 notes following 9 U.S.C.A. §201. 
• The question of Iran 's access to the couns of the United States was not certifi«i on appeal. 

887 F.2d at 1361 n . 7. The issue o f federal question j urisdiction based on the:: self-executing 
nature of the Aigicn Accords. raised in the MiniStry 's cross-appeal. was not reach~ brcause of 
the nolding of jurisdiction based on the Federal Arbitration Act. 887 F.2d at 1366. But s" 
Islamic Republic of Iran v. Boeing Co .. 771 F.2d 1279. 1283-84 (9th Cir. 1985) (which held 
that the Accords are not self-executing). 

9 Sf( Convention. supra note 2. An. 2. para. 1 ("Each Contracting Stale shall recognize an 
agreement in writing under which the parties undertake to submit to arbitration all or any 
differences .. . between them in respect to a defined legal relationship. whether contractual or 
not. concerning a subject mauer capable or settlement by arbitration" ); and ,d .. Art. 5. para. 
1(. ). 

LO 887 F.2d at 1364. 
I I Convention. supra nOle 2. Art. 5 . para. I(e). 
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under a national law. This result. however. was entirely consistent with the 
purposes of the Convention. which allows parties to "untether" themselves 
from a particular nationallaw.'2 The other defenses contained in the Con­
vention, including those requiring procedural fairness, would still be avail­
able. The court of appeals thus held that even though the Tribunal's awards 
are not made under a national law, they are nonetheless enforceable under 
the New York Convention. 

• • • • 
This decision seems correct on all counts. The court of appeals properly 

emphasized that Gould had voluntarily brought proceedings before the Tri­
bunal pursuant to the Algiers Accords. While Gould did not expect that the 
Iranian Ministry would win an award on its counterclaims, that was precisely 
the risk that Gould assumed when filing its claim. This voluntary conduct 
distinguishes this case fro m those instances where a party is coerced into 
arbitration, a concern raised by the United States when negotiating the 
Convention and later by some writers. I' Other eases may arise where a 
party's voluntary submission to arbitration is not so manifest .... but this was 
hardly problematic in GouLd. 

The Ninth Circuit also contributed to promoting international arbitration 
generally by rejecting Gould's strained interpretation of Article V of the 
New York Convention. Gould's position would have demanded that, to be 
enforceable, every arbitration be made under a national law. Although this 
contention is not frivolous,15 it ignores the wording of the Convention it­
selflo As Judge O'Scannlain's opinion notes, substantial procedural safe-

12 S" 887 F.2d at 1365. The pand also cited a decision of the Hoge Raad (Supreme Coun) of 
the Netherlands. which held that review of an award under national law is necessary only when 
one of the grounds for seuing it aside has been shown and reference to national law is required 
to evaluate that ground. The Hoge Raad thus confirmed that all3tional awards are enforceable, 
but could be challenged on the remaining grounds specified in Article V. Su Societe eu­
ropttnne d 'entreprises v. Socialist Fed. Republic of Yugoslavia. 1974 Nederlandse Jurispru­
demie [N .J.). No. 36 1 ( H .R . 1973). SlImrnnnZ'd in :' NETH . Y . B. INT'L L. 290. 29 5 (1974). 

modifitd Oil olh, r grollnds. 1976 N.J .. No. 274 (H .R. 1975), summanud in 7 NETH. V.S. JNT'L L. 
349 (1976). 

IS Suo ~.g .. Lewis. What Gon Around Comts Around: Call Iran E,tjorcl- Awards of th , Iran·U.S. 
Claims Tribu"al III th, V"it,d Statts? 26 COLUM. J. TRANSNAT'L L. 515. 545-46 ( 1988); and 
sources cited in Could. 887 F.2d at 1363 n.9. 

T his point was made in Dallal v. Bank Mellat. a 1985 British High Court decision that the 
Ninth Circuit took pains to ~xpla in . and that had held [hat Tribunal decisions opera ted as TtS 

j udicata. 1986 Q.B. 441. 460-61. [1986 1 I All E.R. 239. 254 (Hobhouse.J.) ("[AI p",son c:ln 
make . . a tri bunal competent bv voluntarily resorting to it . . .. Dallal chose to resort to the 
Hague tribuna l. and thereby submitted to its jurisdiction; it is not now open to him to say that it 
was incompetent"). 

14 Sf( A. J. VAN DEN BERG. THE NEW YORK ARBITRATION CONVENTION OF 1958: To­
WARDS A UN IFORM JUDICIAL INTERPRETATION 170-232 (1981). 

t!> Set'. t.g .. Id. at 28-43 . 
II Set' Lewis. supro note 13. at 548-51 : Lake & Dana. Judicial Rroinv of Awards of tht ITan­

Uniltd Stnt,sC/fl j",s Tribu,la l: Art Ih, Tribunal's Aut(lrds DUlChr. 16 LAW & POL'y INT'L Bus. 755. 
792- 805 (1984) (identifving commentators who suppon the coun's conclusion and citing mu­
nicipal decisions to that effect). 
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guards are available to an aggrieved party in an anational arbitration, For 
parties before the Tribunal, that might include recourse to the Dutch 
courts,17 More and more arbitrations are, in fact, being established without 
reference to a particular national law, The decision of the court of appeals 
means that the awards emanating from these proceedings will not be found 
inherently defective, 

This decision undoubtedly comes as a relief to the United States Govern­
ment, which was obliged under the Algiers Accords to provide some en­
forcement machinery to Iranian parties awarded damages based on counter­
claims, Iran will now be able to seek enforcement of awards in five other 
cases,18 The Ninth Circuit has provided not only a useful analysis to other 
U.S. co urts facing such Iranian enforcement actions but also a well­
articulated contribution to the dialogue under the Convention regarding 
non-national arbitrations. 

DAVID J. BED ERMAN 

OJ the District oj Columbia Bar 

SO'lJereign immunity-waivers oj immunity--agency-apparent authority oj ambas­
sador-deJault judgment against Joreign sO'lJereign 

FIRST FIDELITY BANK, N ,A, v, GOVERNMENT OF ANTIGUA & BARBUDA­
PERMANENT MISSION, 877 F .2d 189. 

U,S, Court of Appeals, 2d Cir., june 7, 1989, 

Plaintiff First Fidelity Bank brought an action to enforce a default judg­
ment and consent order against defendant, the Government of Antigua and 
Barbuda. The default judgment held the defendant liable on a note signed 
by the defendant's ambassador to the United Nations and validated his pur­
ported waiver of the defendant's sovereign immunity in the consent order, 
Defendant moved to dismiss the claim for lack of subject matter jurisdiction, 
arguing that it could not be bound by the unauthorized and fraudulent 
actions of its ambassador , The district court denied defendant's motion. The 
U.S, Court of Appeals for the Second Circuit reversed and held (2-1) (per 
Oakes, C.J.) that factual issues relevant to whether the ambassador had the 
apparent authority to obtain the loan and to waive the defendant's sovereign 
immunity warranted setting aside the default judgment. Judge Newman 
dissented on the ground that the ambassador had "inherent agency power" 
to commit his government to private third parties in a commercial matter. 

In November 1983 , Antigua 's ambassador to the United Nations, 
L1oydstone jacobs, obtained a loan for $250,000 from First Fidelity'S prede­
cessor, First National State Bank of New jersey. He signed the note as the 

17 CJ Convention . supra note 2. An. 5, para. I(e). The possibility that Tribunal awards can be 
successfully challenged in Dutch courts is nOt settled . Stt Lake & Dana. supra note 16. at 
759-82. Sec also Caron. Tlu Nature of till Iran - United Stairs Claims Tribunal and the Ewiving 
Structure o/Inl,rnallonoi DispUlt Rtsolulwn . 84 AJ I L 104 ( 1990). who argues that they can be. To 
date. none has been. Su 10 V.B. CoM. ARB. 181 ( 1985). 

18 Su Lewis. supra nOle 13. at 516 n.9. 
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