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SUPREME COURT LETS STAND RULING ON ENFORCEABILITY OF AWARDS IN U.S.

The U.5. Supreme Courn denied without comment on March 5 a petition fora-wmir of
certiorari by Gould Inc. to a Ninth Cirenit U.S. Court of Appeals miing that/awards by the Iran-
U.5. Claims Trbunal against an American party are enforceable i the Upited-States (Gould Inc.
et al. v. Ministry of Defense of the Islamic Republic of Iran, U.5., No@8-1103: se= [mpian
Asge= LR, Nov. 3, 1989, P. 18,011).

(See P. 1E,665 for pention for cen and brief in oppositbn))
In the underiying suit, Iran was awarded 53.6 mullion on July 29, 1984, from Gouid Inc.

Iran sought to enforce the award in U.S. courns, because the Algiers Acconds. the instru-
ment through which the Tribunal was established provided no specific vehicle for the enforce-
ment of awards in favor of lran.

Iran had appealed a lower courtuling thar denied federal question jurisdicnon on grounds
that an agreement becomes part of United States law only if it is self-executing. The Ninth
Circuit had ruled earfier that the"Alpiers Accords are not self-executing.

Gould had appealed Tfinding that the court has jurisdicrion onder the New York Conven-
Hon.

Omn Oet. 231989, the Ninth Circair held that 2 Tribunal award is enforceable under the
New York Convention and the Federal Arbitranon Act

In apention for cert. Gould maintained that the cenmal questions were 1) whether the
Algiefd-Accords were a voluntary wrinien arbitration agresment as required by the New York
Convenrion and 2) whether a Tribunal award is enforceable in a state when the validiry of thar
awand cannot be challenged.

“Unul this case,” Gould said. “no American court had interpreted the New York Conven-
tion to apply to an award which was neither the product of an arbigal procesding to which the
parties had velunmanly agresd in writing nor subject to judicial supervision in the state in which
the proceeding took place.”

Gould asked the high court to grant the writ 10 “correct the serious abuse of judicial

authoriry...and to reaffirm the core principle that the federal courts are courts of limited jurisdic-
o™
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In opposing the position for cen. Iran mamntained that a party mutianng an arbsration. i
this case, Gould, cannot be saud pot to have agreed to the agreement establishing the forom for
the arbiranon.

Iran said that “Gould's filing of its petition (to the Tribunal) would ar least constute
Gould's ragfication of the agreement of the United States on its behalf, and so€onsunute an
agreement on the part of Gould.”

Iran added that Gould could have sought another forum or anothes jurfsdicrion.

Also, Iran said, “Gould is estopped from questoning the 'nattemality” of the award be-
cause it failed to avail ftself of the opportuniry to raise the iss@e\in the one forum competent to
decide the martter - the Netherlands."™

Gould is represented by Marc 5. Palay, Thomas\L.\Abrams and Thomas Jay Barrymare of
Jones, Day, Reavis & Pogue of Washington, DC.

Iran is represented by Anthony J. Van Panen of Amdt & Van Panen of Los Angeles and
by Richard EM. Brakefield of the Law Qffices of Richard EM. Brakefield of Long Beach,
Californi

-

Techaical Lat v Soil Mechani

396,000 AWARD ON AGREED TERMS AWARDED TO [RAN

Chamber Three of the Iran-U.5. Claims Tnbunal issved an award on agreed terms Feb. 11
settling ail claims berwesn the Techmical laboratory & Soil Mechanics of the Minisory of Roads
& Transport of the Islamic Republic of Iran and the Federal Highway Adminiscadon of the U.S.
Depanment of Transportation (Case No. B41, Award No. 470-B41-3).

(See P. 18.695 for award on agreed termas.)

The award on agreed terms directs that the ULS. pay Iran $96,000.

United States
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Supreme Courl of (he Wnited SHtales
Deroser Terw, 1989

No.

Goun Inc, Gouen Mankenwse, Ibwc, Horraas
Exront Conromation and Gourn INTERMaTionaL, [NC.,
Petitioners,
W,

MmiisTrY oF DEFEHSE
oF TiE IsLamic ReFusiic oF [Raw,
Reapanident,

FETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOH THE
HINTH CIRCLIT

Petitioners, Gould Inc., Gould Markeling, Inc.,
Holfman Export Corparation, snd Gould \Intérna-
tional, Ine. (eollectively "Gould”), petition \for a writ
of certiorari to review the judgment snd opinion of
the United States Court of Appedls‘fof the Hinih

Circult entered on Oclober 23, 158

THE OFINIONS BELDW

The apinion of the Cawt of Appeals for the Ninth
Circuit is reported st BETF 2d 1387, (App., infra,
la-20a). The orderal the United States District Courl
for the Ceniral Bistriet of Califomia Is not reported,
(App., infra, 20a-26&) The district court amended its

GOULD

i

order on March 8, 1988, ceriifying an Immediate
appesl pursuant to 28 1L.5.C.A, J (Weat Supp.
|Eaﬂ1. App.. infra 27a-28a)

JUHIADICTION

The Ministry of Defense of the Islamie Republic of
Iran (“lran") breught this proceeding lo enforce an
award of theclran-United States Claims Tribunal
(“Claims  Pribunal") in the United States District
Court for'\ihe_Central District of California on June
§, 1987 invoking federal stion jurisdiction (28
U.8.C. 4 1331) under the Claims Settlement Decla-
cuthany forming part of the so-called Algiers Accords'
anid Chapler 2 of the Federal Arbitration Act (“FAA")
B WS.C. §§201 of seq (1988). The district court is-
sued an order on January 14, 1988, holding that the
Algiers Accords did not vest it with subject matter
jurisdiction to enforce an sward of the Claims Tri-
bLunal, but that the award was enforceable under the
Convenlion on the Hecogmilion snd Enforcement of
Foreign Arbitral Awards ("Convention” or “New
York Convention'),* which the United States has im-
plemented through Chapter 2 of the FAA. On March
3, 1088, the district court eertified both questions for
immeidiale appeal pursuant lo 28 USC. § 120%hL).
(App., infra, 27a-28a )

"The Algiers Accords conalst of: (1] Declaration of the Dem-
ocratie mmd Populir Repoblic of Algeris (General Declaration™)
and (1) Declaration of the Democratic and Fopular Repubdic of
Algeria Concerning the Settlement of Claima by the Gavernment
ol the United Siaten of America and ihe Government of ihe
lsbamic Hepablic of Iran (“Claims Settlement Declaration”). Depl.
of Siale Bull, Mo, 2047 (Feb, 1881)

Fdune 10, 1958, 20 UST. 2517, TLA S 6047, 330 UNTS.
18
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Tha Court of Appeals for the Ninth Clreuit

to review both questions on April 13, 1988 (App.,
infra, 29a-31a) and, on October 23, 1989, affirmed
the order of the district court, holding that the awand
af the Claims Tribunal was enforceable under the
Convention. (App., infra, 1a-20a) The court of appents
did not reach the gquestion of whether the Algiers
Accords provided a jurisdictionsl basis for enforcing
the award. (App., infra, 20a.)

The jurisdiction of this Court Lo review the judg-
ment of the Minth Circuit is invoked under 28
U.B.C.A. §1264(1) (West Supp. 1989).

BTATUTES AND THEATIES INVOLYED

Article Il of the New York Convention provides In
pertinent part:

l. Each Contracling Stale shall recognite
an agresment in writing under which the paf-
lies undertske to sibmit to arbitration all or
any differences which have arisen or Which
may arise belween them in respect ol u de-
fined legul relationship, whether conbractual
or not, concerning a subject maller, capable
of settlement by arbitration

2. The term "agreement in‘writing” shall
include sn arbitral clausé-dn & contract or an
arbitration agreement, sigmed by the parties
or conlained In an #xchange of letters or lel
egrams.

Articles 1 throiigh\ V1 of the New York Convention
are reprinted in the Appendix herelo, {App., infra,
38a-41a.)

Chapler 2 of the FAA, whicl Implements the New
York Convention, provides in perlinent pari:

§ 201. Enforcement af Convenlion

The Conventlo on the Recognilion and
Enforcement af Foreign Arbitral Awards of
June 10, 1968, shall be enforced in United
States courls in Becordance with this chapler.

§ 202 Agreement or Award Falling Under
the’ Convention

Amrarbitration agreement or arbitral award
Wrising out of a legal relationship, whether
contraciunl or mol, which is considered as
commercial, inchaling & transaction, contract,
or agreement de in section 2 of this
title, falls under the Convention. . ..

§ 203, Jurisdiction; Amount in Controversy

An action or ing falling under the
Convention shall be deemed fo arise under
the laws and treatles ol the United Stales.
The district courta of the United Stales . . .
shall have original jurisdiction over such an
action or proceeding, regardless of the
amount in controveray.

The United States Acceasion Lo the New York Con-
vention, 21 UST. 2666, 8 U.S.C.A. § 201, nole 43
(West 1987), provides in pertinent part:

The United Siates of America will apply
the Convention, on Lthe basis of reciprocity,
to the recognilion and enforcement of only
those awards made in the lerritory of an-
ilher Contracting State.

United
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The Claims Seltlement Declaration is reprinted in
s nnlhlulr in the sppendix hereto. (App., infra,
d2a-37a

HTATEMENT OF THE CASE
A. Hulura of iha Case.

This Is the first sction In & US. court o enforce
an award of the Claims Tribunsl, a creature of in-
ternationel lsw brought Into being by the United
States and Iran on January 19, 1981, as parl of their
overall resolution of the “hostage crisis.”” The sward
fourd Gould Marketing, Inc, ("GMI™) liable to Iran
in the amount of §3,640,247.18 and purported to re-
quire GMI to deliver certain military equipment to
Iran, the export of which is probibited by applicable
LS. export control regulations. Gould Marketing, Inc.
v. Ministry of Defence of the Islamic Republic of Ira
Cases No. 49 and 60, 6 Iran-ll5. CTRH. 2T,
(1984).* (See App., infra, Ba n.4, 8a.) To date the
Claims Tribunal has issued awards in favor of ras
againt st least twenly-two U8, claimanis.

" The Dhechsbons apd swards of tha Claims Tribusal wid cerialn
other muterial filed with the Tribunal are réporied in the lran-
United States Clalms Tribunal Reporis (“lrand 8. CTHR"
mﬂrlﬂ:: by Grothous Pubdications Limited of Cumbeidge, Unbied

ng .

* It wan recently reported that in 22-esves the Clalms Tribunal
had wwarded o total of aboul WS $50 milllon In demages to
Iran either for counlercisimd sgainst 1) 8 claimsnts or s costa
ef srlliration. Intermodiomnd, Brafings: Tran U8 (laims Tri.
bunal Update, Int'] Fimg L \Rev. 41 (March 1989), see alio Lewis,
What Goes Arvund Comen A romend: Can fran Enforce Awards
af the fran U8 Cluims Teibanal in the Daited Slanteal, 28 Coliim.
4 Transmat’) L. 616 S18 n9 (19880 To the best of Gowhl's
knowledge, sl this Ume mo siber sciion is enfores & Cladms
Trilunal sward s pending bn & U4 couri.

B. The Underlylng Dispule.

The dispute between Gould and Iran arises out of
two contracts between Holfman Export Corporalion
(" Hoflman®), GMI's predecessor, and the Miniatry of
War of the formef Government of Iran. The first was
8 May 1975 purchase agreement for radio commu-
nications paignt; the second, an April 1978 con-
tract for fstallition in lran of an integrated fxed
elation military communications system. In December
1978, “riots andd  elvil strife, which culminated in the
overthraw of the lranian Government and the taking
hostape of Ameriean diplomatie personnel, inter-
rupied performance, and Iran suspended progress

ayments, under both contracts. (App., infra, 4a.) On
:‘tﬁmnmr 13, 1880, Hoffman commenced an sclion
against lran in (he Unlted States District Court for
the Central District of California and, like many other
similarly situsted 1.5, parties, succeaded in stlaching
Iranian mssels frozen pursuant to Presidential order?

C. Eslablishment of ihe Claims Tribunsl and DHemissal
af Helfman's U8, Distriel Couri Aclion.

On January 19, 1981, the United States and lran
entered inlo the Alglers Accords, resolving the hos-
lage crisis and establishing the Claims Tribunal. {App.
infru, Ba.) The General Declaration portion of the
Accords provided for the release of the American hos-
tages in return for a number of actions and under-

' Sen Securily Pacyfie Notl Bank v fron, 513 F. Supp. B84
(C 0% Cal. 1801} On Movember 14, 1979, President Carter [nwad
an Execulive Order declaring s national emergency and freening
Iramian ssseis in the United Siates and sbrond worlh approci
m;ltljl FIE billion, Exec. Order Mo 12,190, 44 Fed Heg. 65729
[LEFE]]
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takings by the United BStates, including the

terminatlon of legal dings sguinst Iran in the
United States, the nullification of attachments of Ira-

nian sasels and the transfer of cerlain lrnlan assets
that had been frozen by executive order, The Claima
Settlement Declaration provided for the formation of
the Claims Tribunal to serve a8 & forum “for deter-
mination of claims by United States nationals or by
the United States itsell against Iran" as well as
“elaims sguinst the Uinited States, including both of-
ficial contract clims and disputes arsing under the
Declaration.™®

Pursuant to Paragraph 7 of the General Declars-

tlon, one billion dollars of the transferred Iranian ss-

sela were placed In sn Algerisn-administered security
account to be “used for the sole of secuning
payment of, and paying, claims uxll Iran_indne-
cordance with the claims settlement sgreement.” The
Claima Setthoment Declaration provided for Glaims
Tribunal jurisdiction over “sny countérclahn which
arizes out of the same contract, tratinattion or oc-
currence that constitutes the subject matter of [s)
national's claim.” The Alglers Accords, though, made
no provision for payment of awards which the
Claims Tribunal might render in_favor of Iran against
115 nationals, a possibility which appears not to have
been contemplated when\the Algiers Accords were
execuled. Claims Settlement Declaration, Article 11{1)
{App., infra, 32a)

*Opinlon of Alvney General Benjamin R. Civilettl 1o the
Pressdent, January 18, 1981, repronied in Tha fran Agreements:
Mrarings Befers (he Semals Comm on Forelgn Relations, ¥Tih
Cong., Ist Sesa. 167, 172 (1881}

The Algiers Accords were nul sell executing, being
“merely executory agreements between (wo nations”
having “no effect on domestic law absent additional
governmental action,” Mlamie Republic of Iran w
Boging Co,, T71 F.2d V278, 1283 (9th Cir. 1986), ceri.
dismissed, 479" LS. 967 (1986). Thus, in order io
Implement the Genéral Declaration, on February 24,
1981, Presidept Reagan issued an Executive Order
“suspendiog”’s all clasims against Iran in U8, courls
which_eould'be presented to the Clalms Tribunal ' The
President’s Order was upheld by this Court in Dames
& Moore v. Regan, 463 L1.8. 664 (1981). In accordance
with' that Executive Order, the district court there-
after dismissed Hoffman's action against lran. See
Security Pacific, 613 F. Supp. at 884,

Article VI{1) of the Claims Settlement Declaration
vided that “[tJhe seat of the [Claims] Tribunal shall
The Hague, The Netherlands, or any other place

agreed by Iran and the United States." As noted by
one American negotistor of he Algiers Accords,
“lulpon examination of Dulch law, it became spparent
thal awards rendered pursuant to the Claims Settle-
ment Agreement would not meet certain procedural
requirements for valid arbitral awards under ihe
Dutch civil code."™ It was first proposed that provi-
sion be made for an “sgreement among the United
States, Iran, and the Netherlands to qualify the
awards of the Clalma Tribunal as valid awards under
Dulch law without meeling those particular require-
"Exee, Drder No. 1220, 48 Fed Heg. 14,000 (1881)

*M.B. Fodman, fmplemeniation af ihe lramian Cloims Seibls
minl Agreemeni—Siates, Jiswes, ond Lessms View from Gor
grnmenl’s Perspeeiive, in Sy on  Privals lnvestars
Abpvaid: Problems snd Solutbons T6, S8 (1581
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ments.""" When this agreement faled Lo materialize,
Dutch legislation was introduced which would have
rendered proceedings of the Claims Tribunal partially
subject to Dutch law, while exempling the Tribunal
from many Dutch procedural requirements and
sharply limiting Dutch judicisl review of Tribunal
awarda "

The efforts to provide a Duleh legal framework for
the activities of the Claims Tribunal failed when lran
prolested that the Methedands had “no right Lo in-
lerfere” with the proceedings of the Claima Tribunal
andl thet the proposed legislation would constitule a
“violutlon of established principles of international
law."* Iran informed the Dulch Government that “the
Tribunal is an international court in the strict sense
and is essentiolly governed by public international
faw" (id. mt 406) and that “*a civil law or internatiodal
trade arbitration was not meant by the parties to-tli
Declaration™ (id. at 407). As & result of Iran's pro-
tesls, efforts to enact legislation were shandoned, Gl
the Claima Tribunal o this date has operated dutside
the mandatory requirements of Duteh arhitration law.

"I Among the Infirmities of the proceedings of the Clalims
Tribumal under Dutch law are the shésnee of sny writlen ar-
bitration syreements belween the parties to thoss proceedings
and insulficient procedures for raising challenges 1o individusl
members of the Clalms Trikainal

" Hill, Applicability of Muich Iaw (s tha Awards of the Tel-
bunal Sitting in The Migus to lear Claims Belween lran and
ihe Linited Siates, eprimied in 4 Iran U/ 5. CTH 204 (TECSTE

" Letter from Belamniad Eshragh (Agent af ths lalumic e
public of lran at the Claims Tribunal) o Legsl Adviser's Office,
Ministry of Foreign Allakrs, The Netherlands, § lranU18 C.T R.
A, AND QB

ik

I, The Proceedings sl ihe Clalms Tribunal

Deprived by execulive order of its chosen forum,
the United States Distpict ‘Court for the Central Dis-
trict af California, and faged with the probability of
permanently losing Ite elafma due to a filing deadline
al The Hague, Hoffman lodged two claima with the
Claima Tribunal on November 18, 1981." Iran, In turn,
filed two cotinterclaims vastly in excess of the amount
of Holfmun's claima.* On June 28, 1984, the Claims
Tribunal tssoéd a final combined award which made
a netawird to lran of $3,640,247.13" even though
the Clatms Tribunal exprossly dismizsed Iran's coun-
terdlalms. Moreover, tha Claims Tribunal directed
Godld to turn over fo Iran warious itema of military
equipment belng held in this country because of ex-
port control regulstions prohibiting its delivery to

Iran.

W linder the lerms of Executive Order 12 2940 and Lhe Lerma
of the district cowrl's order dismissing ba clabms sgainst Iran,
Ilefimen woidd have ﬂdr loal Biw claima forever had W ladled
lo refile them with the Claims Tribunal

" The Claims Tribural lsued an Interdoculory swird on July
27, 1983, hodding that it hed purisdiction over counterclsima fled
by lran, even in excesa of @ U S netional's clalm, when ihe
counlerclalm arose oul of “ihe sams coniraci, iranssction, or
cocurrence Lhal consiliutes the mbject matter of thatl peiional's
clalm." Gesild Marketing ne. v Miniairy of Nobenal Dgfnias of
fram, Case Mo, 48, § lran Ul 8. CTH, 14T, 152 [1983), quoling
Claima Setthement Declaration, Aet. 1§1)

W JranU 8 CTHR of 27976, 262 (1884} The swerd was
based om & swa sposts “equitable sccounting™ by the Claima
Triiapsl, which ciled na jurislictionsl basis for an sward not
based on lran's counterclaima

R al 208, Goudd®s applicatbon 1o export these itemn 1o lran
i 1980 was refosed by the Oifice of Muntions Conlral far ihe

Unitegl
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More than a year later, on July 19, 1886, Iran fled
a “Request for Interpretution” of the Algiers Accords
with the Claims Tribunal, in which it contended that
the United States should be held lisble for satisfying
Claims Tribunal awards rendered against 1.8, na-
tionals. The lalamic K, ie of Iran v. United Stales,
Case Af21, M4 Tran-LLS. C.TR. 324 (1987) (“Case Al
21" Iran asserted “that the Algiers Declarstions
eslablish & ‘reciprocal system of commitments' ihat
obligates the United States to pay awards il its na-
tianals fail ta do s0" and that the United States could
Fulfill its supposed duty o see that awards in favor
of Iran are satisfied by either “electfing] to pay such
awards direclly” or “enactfing] special legislation en-
abling the enforcement of Tribunal awards on & *full
faith and credit’ basis as it has done in the case of
awards rendered pursuant to the ICSID Convens
ton."" The Clalms Tribunal rejecied these BTEU-
ments, concluding on May 4, 1987:

slated reason that “fepurrent U8, policy prechsdes hsuance of
euport licenses for Misnitions List items destined for lran ™ (TR
i, En.2] The export of thesa items 1o lran be s prohibiied
under U 8. law, Purmiant to 22 USC. § 2760 (Supp. V 1947),
na ilem on tha Uinbied Bustes Munbtions Limt, shieh includes tha
itema ardered returmed Lo Bran by (ke Clabon/ Tribunal sward,
may be exported 1o any country whick the Secrotary of Biate
bas delermined has repestedly provided mipport for scls of li-
termatlonal Lerrorivm. The Secrefafy of State made such & de-
termination with regard lo lfaien Jenuary 23, 1984, 49 Fed,
Heg. 2834 (1884), which rémalua in effect

" The Clalms Setibemsinl Declaration provides thst ke Claima
Tribunal shall decids ¥y question concerning ihe Inlerpre.
Lstbon or spplheation' of ihe agreement sl ihe requesi of eliber
govarnmenl. Art. VAL (App, infra, 35a)

g lranUU 8 CTH st 826 eding ihe Comventlon on ifhe

2

[We] cannot find that any obligation of the
United Ststes to satisfy Tribunal awards
aguinst its nationals Mows from the ‘inter-
national' character ol ibe Tribunal, or from
any principla of costomary intermational law
ba on the United Stales having been a
|lrl'1 io thatrealy that established ihe Tri-
unal.

Id. mt 330,

The-Claims Tribunal further reasoned that “in es-
ng & Securily Account as the source for pay-
ment of swards sgainst . . . Iran” while “not imposing
un kdentical obligation . .. upon the United Stales,"”
the parties (o the Alglers Accords “clearly contem-
plated somelhing other than parity of treatment of
the two States Parties as regards enforcement mech-
anisma." Id, st 329, Finally, the Claims Tribunal found
that il had “no suthority under the Algiers Decla-
rations to prescribe the means by which each of the
Slates provides for ... enforcement” of Tribunal
awards, although it believed it “ineumbent on each
State Party to provide some procedure or mecha-
nism" for enforcement in its national jurisdiction. Id.
al 331. To date, Congress has not been presented
wilth proposed legislation providing for the enforce-
ment of Claims Tribunal awards sguinst U.S. nation-
uls.

il of (hiber Bisies, opesed for signalurs Augusi 27, [088, 17T
UST 1270, TIAS. Ne. 6000, 676 UMNTSE. 169. Sea, infra,
moig 28,
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E. Tha Proceedings Below.

On June 8, 1987, Iran fled a “Petition for Order
Confirming Arbitrial [sic] Award” in the United States
District Court for the Central District of California,
seeking judicial eonfirmation of the sward rendered
by the Claims Tribunal against GMI in favor of lran.»
In its petition, Iran alleged that the district eourt
possessed subject mutler jurlsdiction under 28 11.8.C.
§ 1331 by virtue of the Cluims Settlement Declaration
and under § U.8.C. § 203,

On July 31, 1987, Gould moved for dismissal on
the grounds, inter alia, that the district court Iacked
subject matter jurisdiction Lo enforce the award under
the Claims Seitlement Declaration, which is not self.
execuling, and that the award of the Claims Tritusiia)
was nol subject lo recognition or enforcement Aifider
the terms of the Hew York Conventlon in thecahsence
of a volunlary wrillen agreement for GMI po-arbitrate
or in the shaence of o governing national wrbitration
law. On January 14, 1988, Goul's motion Whs denied
in part and granted in part by e disttict courl.™
The district eourt declined to find the AMglers Accords
sell-execuling, determining thil the Minth Circuil’s
holding in Boeing was conlrelling on this lssue, but

Hlran's petlilon slleges ihal Gould snd Gould Internstionsl
are alter egos of GMI aod weeks an sider confirming the awind
againet thesa parties ahio, including specific performance of the
wward’s requirement thal GMI provids certain military com
munbealieng equipment o lran. CH 1

* The Uniied States Ned an amicss swring bidel urging the
-Ihwriu court (o find jurisdiction under both bases saserted by

ran,

"

found jursdiction to confirm, the award under the
Hew York Conventlon. (Afipeinfra, 28a-28a) The
district court held hat” the “Algiers Accords them-
selves constituted the requisite agreement in writing
and that the “interest n effective arbitral proceed-
Ings" should overvide what it termed & "form v, sul-
stance” defens@ eoncerning the Clalma Tribunal's
operation abtstdes of eny national arbitration law.
(App., infra, 2a.)

On October 23, 1989, the court of appeals affirmed
the diEtret court's finding of subject matter jurisdic-
tlon untler the Hew York Convention.™ The court of
appedls acknowledged that “the Accords provide mo
specific vehicle for the enforcement of awards in fu-
vor of lran,” (App., infra, Ba), but found that the
“three basic requirements” for jurisdiction under the
Mew York Convention were mel: “The award (1) must
arise out of a legal relationship (2) which is com-
mercial In neture and (3) which is not entirely do-
meslic In scope.”" (App., infra, 120) The court of
appeals acknowledged that Articles TI{1) and 1V{1)L)
of the Convention “do indeed seem Lo indicate Lhal
the award referred to in Section 208 emanate from
B wrillén sgréement,” bul attempted to surmount this
obstacle by construlng “the Accords themselves as
representing the written agreement so required, on
the strengih on the President's aulhority Lo setile
claima on behall of United States nationsls through
inlernalional agreements.” (App., infra, 1da) Ac
cording to the courl of appeals, the "real guestion i
not whelher Gould entered into & wrilten agreement
lo submit its claims against Iran o arbitration, but

" The court of appesls did nol reach the quesiion of whether
there was jurishcion under 20 WA G § 1300
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whether the President—acting on behall of Gould—
entered into such an agreement. The answer ls clearly
yea" i.':ﬂi-. unfra, 16a.) The court of appeals, more-
over, I this Court's opinfon in Dames & Moore s
broad enough “lo encompass the suthority of the
President 1o selids clalma under the facls before us.*
(App., infra, 16a)

On the issue of the voluntariness of the “agree-
ment," the court of appeals acknowledged that the
legislative history of the Convention “lends some sup-
port to Gould's view™ thet “the Convention applies
only to awsrds resulting from arbitrations to which
the parties have submitted voluntarily,” bul nonethe-
less concluded that the Convention “did not preclude
the United Blates from entering Into an agreement
on behalf of its nationals, ns suthorized by Dames &
Moore.” (App., infra, 16a n9)

On the lssue of whether the Hew York Convention
could be applied to wrbitral awards which are not
rendered in wecordance with the national wrhitrailn
law of & party state, the court of appeals termed it
"a close guestion,” but concluded that “ihe fairest
reading of the Convention itsell appéars o be that
it applies o the enforcement of nompafional swards
(App., infra, 17a-18a.)

REASONS FOR GRANTING THE WHIT

This case raises issugs ol general importance con-
cerning the power of the Bresident, ihe subject mat-
ler jurisdiction of \Uhe) lederal courts, and ihe
implementation of e Algiers Accords. Il the Uniled
States intends Lo west the federal courts with juris.
diction 1o enforce awards of the Claima Tribunal in
favor of Iran, it is required to enact legislation im-

plemeniing the Claima Seltlement Declaration Lo give
effect o that intention. That it “Has never done.
Through their tortured interpretation of the New York
Convention, which was neVer lutended by its framers
to encompass internaliopel) clidms  proceedings Lo
which the parties mmpallnd to refer their dis-
putes, the courts<below In effect usurped a role—
implementing the Algiers ﬁmrdl-ﬂulrrumlullulr
the preservé of \the Execulive and Legislative
branches. The Cort should issue ihe wril o correct
the serigis. Abuse of judiclal suthority thst has oe-
curred-in this case and to reaffirm the core principle
thot“the federal courts are eourts of limited jurisdie-
Lion.

Tha questions ralsed by this ease are of Immediate
plgnificance to those American claimants that have
Claims Tribunal awards pending sgainst them. More
fen“ﬂ-f;dlh“ ure rtant Lo safeguarding the lim-
led § fetion of the federal courts, and to the
proper application of the Mew York Conventlon mnd
wilministration of International arbitrations. Until this
casé, no American court had inlerpreted the New
York Convention to apply to an award which was
neither the product of an arbitral proceeding Lo which
the parties had voluntarily agreed in wriling nor sub-
ject 1o judicisl supervision in the stale in which the
proceeding look place,

In their zesl to find Iran's award enforceable in
the lederal distriel courl, both lower courts played
fast and loose with the language of the New York
Convention and paid scant heel to the requirements
which any award must meet in order 10 become en-
fur:nlﬂr thereunder. Thus, the district court dis-
missed Gould's contentions as “form v. subisinnce’

Unite
Page

EI06T Wd momalipy CROT ¥0g 0 d FONENG EadIDy AL PROETROI

J3130day uonE3NIT S}ISSY UBIURI]

Lﬁetates

pf 78




CLpml it e TR (5 ke

Py wilid [y

"

and, rather than thoughtfully snalyzing whether Ir-
an's award and the proceeding from which it issued
mel the minimum erilerin for enforceability under the
New York Convention, opled instead to rely upon
what it termed “the overriding judicial interest in
elfective arbitral proceedinga." (App., infra, 26a.) The
lower courts' expansive view of their power to gloss
over imperfectiona In the award and the proceedings
of the Claims Tribunal under the laws of the stale
in which it sits does violence Lo the Convention and
representa an unwarranted judge made enlargement
of federal subject matler jurisdiction.

1. The lower courls have usurped the roles of the
Execullve and Congress in implementing the Algiers
Accords, The Claims Settlement Declaration fs not
sell-executing, and Clalms Tribunal awards can be
enforced in 118, federal district courts only upon m

specific grant of jurisdiction by the Congress, along

with appropriste procedures and standards fof re
view. The limiled jurisdiction of the Federal courte-is
"u fundamental precept” which “must be nefilie dis-
regarded nor evaded"” Owen Equip. & Eveclion w.
Kroger, 437 1.8, 365, 374 (1978).

a. Hecause it Is an executory agréemient, the Claims
Seltlement Declaration has no 118 domestic force or
effect, See Boeing, 711 F.24 ob\ 128%; Electronic Data
Sys, Corp. Iran v. Social Seedrg., 661 F.2d 1007,
1005-10 & n.1 {6th Cir, (8 Moreover, even if the
Algiera Accords werg “Eelfexecuting, Federal juris-
diction under § 1351 willinot lie where it is not pro-
vided for in the tréaly.” Dreyfis v von Finck, B4
F2d 24, 30 (20d"Qir), cert. demied, 429 105, 835
(1978), citing Smith ». Camadian Paeific Airways,
Lid., 462 F.24 798, 802 (2nd Cir. 1971). The failure

of the Claima Settlement Declaration—which does pro-
vide an enforcement mechaniam for awards sgainst
Iran—to provide for enforcement of Claims T |
awards against & Party State's nationals, cannot be
remedied through judieial fiat.

b. In the absence’ol & self-executing enforcement
schama, it is incumbent upon the Congress Lo deter-
mine the standsrde for enforcement of Claima Tri-
bunal awards and to provide, il desirable, federal
Jurisdiction \low dnforce them™ This was how the
United States implemented the 1CSID Convention, a
multilwteral treaty providing for arbitration of inter-
natfineh, commerelal disputes.® Similarly, wfter the
United States ratified the Inter-American Convention

WAL the Claims Trilunsl, iha United Siates ook the position
ihat ihe Algiers Accords “do not ereats & Uslied Siates fanded
securily sccount, do nob special enforcement mechanismas
For wwards entered sgalosi US or lrepisn nstionals, snd ds
nod redquire Iren o the United Stales 1o pass domastle beglalatbon
gusrantecing sccess o helr cmerts for sward enlorcement pr-
poses.” Hesponse of ihe Uniled Siates to ihe Memonsl of the
Islamiz Republic of bran, Case AZZD, Iren United Biaten Clabma
Triltmnal (Sepi. 4, VOEE), reprinted in Iraslan Assels Lil Kep,
18,030, 18138 jOcioker i0, §986).

" The signatories io the ICSID Conventlon agreed thal 1CSID
wwards would be enforcealle bn the natlonal couris of any Stais
Farty (Arl. Bi(l}) and snch Stale Farly would be redquined Lo
“take such leglslative or other messures a3 may be pecessary
lor making the provislons of this Convention eifective in iLa
lerritories ™ Art. &3 The United Stales enscted Implamenting
leghalanion which prevides thal “fam FCSI0) award ., , shall cre-
sl & right arising under o realy of the United States . . . Jand]
thall be enforced ... as If the award were & final judgment of
a court of general jurisidiction of one of e severs) atates ™ 22
UEC. §i650sa) (1982). The kegislation Rurikar provides for
#uchisive Federal jurisdiciion regurdless of ihe amownl of con
iraveray. ld sl ) 1680s).
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on Commercial Arbitration (Panamas Conventlon), the
President determined that “[njew lution will ba
required . . . in order Lo implement the provisions of
the Convention within the United States, ..

¢. The attempt by the disidet court and court of
appeals Lo implement the Algiers Accords indirectly,
through the use af New York Convention, ls an ex-
ercise In expediency and an unwarranted expansion
of the Convention's applicability. The New York Con-
wention was never intended o apply to the awards
of an international claims tribunal operating outside
any municipal arbitration law, and deriving s juris-
diction from an international agreement to which na-
tional claimants wre not parties. The Convention
cannol serve as a proxy for specific 11.8. legislation
providing for enforcement of Claims Tribunal awards,
As adopted by the United States, the Convention i
plies only Lo awards rendered in & proceeding Lo whic
lhe parties have consented in writing and which ‘wis
held in the territory of another signatory state>bean's
lWlﬁl. possesses neither of these prerequisites to rec-
ognilion.

. The requirement that there e a writing si
by Ihe parties serves Lo establish the consen na-
lure of the proceeding, a sime non Lo enforcea-
bility under the Convention. court of sppeals

acknowledged that IEIMINI of the Convention re-

quires thal an aw emanale from & wrillen agree-
= Message from il Poesbdent of the Unlied Sisies transmii-

Uing the Inter-Amirican Convendlan on Commercial Arbilirstion,

Senale Treaty Duc\Ho. 9712, 971h Cong, lat Sess, | (1881)

ver also Bill o Implement the Inter-Amerean Conventlon on

:immltm Commercisl Artiuration, 5. 2204, 100tk Cong., 2nd
esn. |

20

ment,"™ bul then evisceruled this requirement by
conatruing “the Accords thémselves as representing
the written sgreement-sirequired, on the strength
of the President’s duthovity to settle claima on behall
of United States, nationals through intemational
ngreements.”> {App., tnfra, 14a) This Interpretation
confuses (hin, President’s power to “suspend” claima
of LL.5. nitionnls pending in our courta and to reguire
such claims Vo be referred to the Claims Tribunal wilh
the power to bind Gould to & wrilten sgreement o
resoleg ils dispute with Iran through arbitration. In
the process, the court of appeals misconstrues this
Court's holding In Dames & Moors. The Dames &
Moora Court was careful to emphasize the narrowness
of its decision (463 U.S. st 688), which simply upheld
the lawfulness of the President’'s orders muspending
claims against Iran in U5, courts (458 115, at 674,
676)

" A party seeking recagmition of o forelgn arbiblral sward an
der the Hew York Conventlon musi file with the eourt in which
recogiliban ks soughl “[ifhe eriginel sgreement referred lo in
Article Il or & duly eertifisd eopy Ihareol  New York Comven-
timn, Art. IV(ING) (App., infra, 350) The Conventlon's require-
menl that ihe sgreement be signed by the parties s sbasluts.
See AL vam den Berg, Tha New Vork Arbilration Comveniion
of 1950 Towards a Dnjform Judiciol Indevprotolion 192207
(12d1)

" Thin Court vislied the Algiers Accords for & second tima
bust term bn Dnited Staten w Sperry Corp, 100 8, Co 887 (1085),
Hperry cladmed, inder alia, that § 602 of the Forelgn Helations
Authorization Act, Flscal Yesrs 1988 wnad 1957, 99 Stai. 438,
mole following B0 LB G § IT00 (Bupp. V 1987), was unconstl
tistlonal under the Jusi Compensation Claise because i suihor-
lied iha United Sistes to charge Sperry “for the wse ol
procedures that (1 kajd] been foresd 1o use™ 118 8 O sl 398
The Court sejected Sperry's claim on the grounds that s rea:
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a. GMI did not choose to srbitrate its dispute with
Iran. Rather, Hoffman, GMI's predecessor in interest,
filed suit for bresch of contract in federnl district
court and successfully sttached lranian assels. The
Fresident, acting pursuant o the Algiers Accords,
divested Hoffman of its chosen remedy and barred it
from its chosen forum. At the Claima Tribunal, Iran
has conceded “the ahsence of any wrillen agresment
between the arbitrating parties when one party is not
a state having adhered to the Algiers Declaration”
and has acknowledged:

Any assertion that u claim brought befors
the lran-Uniled States Claims Tribunal by an
American national {whose remedies before
American courls were barred by an Execu-
live Order of the President of the United
States) is wldunfarily submitied Lo the Inters
national Tribunal would require  rather in-
gen|ijous construction of the lerms ol Aricli
Il of the New York Convention ™

b. Because of the consensual nature-of arbitration
{or at least arbitration within the\gtope of the New

vansble user few la not o taking i b imposed for the reim:
bisrsement of the st of gawarhmenl services .. [and] ...
Sparry benefitjied] directly from the esistence and funcllons of
the Tritumal ' [4 Meither Nawes & Moors nor Sperry, hawever,
resolved ihs gussibons presented lo ihis e, Tha Presideni’s
suthority ta eamprombse claims wnd the government's suthority
o exncl § resso wmer lee wre uilerly distinet Irem whether
or nol the Preidest bas ihe sulborily 1o scl an an ageni for
purpuses of the New York Convention

'HM of the lslamic Hepubliz of Trsn, Case AZI, lran
U8 Cluims Tribanal [Oct. 18, 1985), reprinted in Iranian Assels
Lit. Rep. 12682 12,721 (huly 26, 1986) lemphasis schibel)

il

York Convention), to find that thié President had the

wer o execute an “'& t" to arbitraia on be-

all of Hoffman would raghire that he boad acted as
Holfman's suthorized agent, and was subject 1o Hoff-
man's direclion afd control ™ Indeed, rather than hav-
ing “ratified thie actions of the United Stales” (App.,
infira, 18a), “Wt-the time the Algiers Accords were
issued Halfman was pursuing ita claims in & US.
federal distviel court. Hoffiman did not embrace the
Claima Sebtlement Declaration, but contested the Gov-
erfiment’'s right to suspend its claim. It thus eannot
seriously be maintained that Hoffman suthorized the
Fresident to enter into an agreement with lran re-
ferring its dispules to arbitration before the Claima
Tribunal or that Hoffman had any control over the
President in that regard.

¢, The bower courls' holdings are st odds with the
legislative history of the Senale's consenl Lo rulifi-
cation of the Convention, and the accompanying
amendments to the FAA, which make clear that Lhe
"eonvenlion applies only in those cases whers the
persons involved have voluntarily accepied arbitra-
tion."™ The State Deparimenl spokesman who ap-
peared before Ihe BSenate Foreign Relalions

"I e seitled thal “srdloary contract and sgency princlpals
determine which partles sre bound by sn srbitration sgresment
oM under the Conventlon. Orienial Commercial & Shipping
o v Rowseel, NV, 809 F. Supp. T6, 78 (5. DL H.Y. 1986) e
there ks po agreement with or control aver the agent by the
principsl, there s no agency. Reslalement (Second) of Agency,
HHI: b (191, Melsom v Serwold, 687 F.40 278, 282 (k Cir.

I

"5 Exec. Rep. Bo. 10, 80th Cong., 2 Sess 1 [Sepl. 27,
1964
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Cammittes in support of ratificalion of the Conven-
tion, Ambassador Richard D. Kearney, emphasized
this point: "{There is nothing in the convention which

impases any bunlen on sn individual which he had
mol voluntarly agreed (o mssume."™™ Ambassador

Kewrney elasboraled on this point in & subsequent
hearing:

The Chairman: Whether or not this comes
Into effect al all depends upon an agreement
entered into voluntarily biy] the parties. la
that corvect?

Mr. Kearmey. Thal is correct, air.

The Chairman: In other words, you are not
ltl'l|l':tlini this on people who do not wish sny
particular procedure; i that correct?

Mr. Kearney: That is shsolutely eorrect.

The Chairman: S0 there is no possible|
position based on the idea we are now Fénch-
|I:-E oul snd subjecting citizens 16-farther
arbitrary intervention of the™ Federal
authorities or any other suthorities, in their
private affairs. That Is not justified; is that
correct]

Mr. Kearney: That is sorrect.™

BHd, App. st 3 (Siatemuph of Hichard D Kearney)

™8 Rep. Mo, 702, 8l Cong., 24 Sess, App. st 10 (1970}
(Matemant of Richard 0} Kearney) In considering 5. 3274, which
mended the FAA e nglement the Convention, Representative
Fish likewise “emphaslied” the Fllowing point; “|Ulnder ihe
propatal befors ws, ne person weubd be compelled 1o enter into
any arbiirallon agresment nor required fo submil (o the juris
diction of any court umder circamslances in which ki himaell

The same point was made in-the Official Report of
the Uniled Siates Delegation to the United Mations
Conference on Intérnationel Arbitration, at which the

Convention was drafted;

It is definitely understood . . . that the con-
vention applies only to awards resulting from
arhitrations to which the parties have sub-
milted” voluntarily. I the arbilralion were
conductéd by a permaneni body fo which (he
parties are obligated fo refer their dispules
reparidiess af thair will, the proceedings are
yudicial rather than arbifral in characler and
the resulling award comsequenily would nol
come witkin fhe purview of the convenfion ™

The proceedings of the Claims Tribunal bear scant
resemblance to traditional international commercial
arbitration. Because of their compulsory character,
the proceedings of the Claima Tribunal are, indeed,
“judicial rather than arbitral” in nalure.

d. The court of appeals’ holding la contrary to the
only previous decision that has considered whether an
award of the Claims Tribunal is capable of enforce-
ment under the New York Convention, a decision
which the court of appeals sitempted to dismiss as
mere “dictwn." In Dallal v. Bank Mellat, [1988] 1

had not voluntarily sgreed Lo the court's jurdsdiction. As s resds,
this bill ln divected only towsrd implementing procedures which
ihe pariles lo arblirsilon sgreements have ihemselves agresd
en 116 Cong. Hee. Z2731, ab 22732

W huaded un Quigley, Acesssion by iha [nited Stafas 1o e
United Mations Conpention on the Becognilion amd Enforeemeni
of Foreigm Arbitral Awards, 70 Yale L. J. 10485, 181 wbd
e
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QB. 441, 2 WLR. 746, | All ER. 259, the English
High Court refused enlorcement of an award of the
Claima Tribunal under the New York Convention,
finding that “the recognition of the proceedings and
award of the tribunal st The Hague" cannot be jus-
tified based on “the application of the ordinary prin-
:irln applicable lo consensual srbitration,' |1986] 1
All ER. at 250. Since the English court, nonetheless,
sccorded res judicals elfect Lo Lhe award of the Claima
Tribunal based wpon its beliel that the proceedings
st The Hague had been “competent,” its holding on
the Convention question may be dictum, but it is
surely atudied dictum,

3. Review hrl this Court is alse required Lo correct
the erconecus holding that the New York Convention
can be applied to awards resulting from arbitrations
detached from the ambit of national arbitration law?
an issue of widespread importance (o internstionsl
arhitrators, lawyers snd businessmen, and to the or
derly administration of international srbitralions®
The issue of whether so-called “a-nationst™ Bwards
can be enforced under the New York Cofvention has
been holly debated in the seademic and legal eom-
minities, but until now no U8, coiethas spoken Lo
the issue. While the court of appealy’ termed it o
“close question™ (App., infra, 1Ta), It is submitted
that the New York Conventian\simply does not spply
lo swards that have been rendered oulside ihe su-
pervisory jurisdiction of Me courls of the stale in
which the I:rnuuﬁntl buve Laken place. The concept
of & “stateless’ award-like the award at issue here—

" Sen gemerally W. Park, National Law and Commercial Jua:
tice: Safeguarding Procedwral Integrity in Iniernational Arbi.
fralion, 63 Tul L Her. 847 |10%0)

s snathema lo the Convention. "MUnder .. [the]
scheme” of the Convention “the arbitral seat gives
the nward an international sarrency merely by letling
the award be rendered wilhin ita Lerritory™ and “pro-
viden support to the, arbitral process by allowing an
sward to lake on & presumptive validity under the
New York Convémtion.”™ Since the proceedings of
the Claims Triliiinltake place wholly outside the am-
bit of Dulch Jaw)™ ita awards cannot be enforced
under the Conyention. Moreaver, confronted with an
award dhiatds defective on its face® Gould was with-
out power o seck redress in the Dulch courts,

a. By necessary Implicathon, the New York Con
veritfon does not apply to enforcement of awards that
have resulted from proceedings nol subject 1o & na-
tional arbitration law. According to the leading au-
thority on the Convenlion:

“id st 667, Fark motes: “An arblirsios™s binding declbon has
wirkl wide legal consequences for all the parties 10 the dispule
I would seem anomabous ihst ihe couniry in which ibls declslon
Is made should exempt i from judicisl review, even for
grosa procedursl defecia such s irmior freud ar lack of a
walid arldirsilon sgreement™ Id si 85758,

" The United Sisien, Iran and the Metherlands have all rec
ognited thal, alhough the Claims Tribunal conducts ila pro-
eecdings sl The Hague, In no sense sre ils proceedings subjecl
o Bhlch arbitration lew,. Ses, supra, noles 8 through 10 snd
sccompanying fest, The Dallal court also recognized ihat the
rrul.‘hiul- al thi Clakna Tribunad sre pol “Duich® by charscter;
I e beyonad argument ihal there bs oo legislative or oiher
muthorily wnder [hatch mun law for these arlatrmibon pro-
ceeilinga [I1968) | AN E R st 251,

" The Claims Tribunal dismiared all of Iran's counterclaima
¥l renders) o positive award in lran's favor
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The New York Conventlon must be deemed
to apply o arbitral swards which are gov-
erned by a national arbitration law only. . . .
It is true that the text of the Convention,
as far us its field of application is concerned,
does nol require that the award be governed
by & national arbitration law. However, If the
Convenlion’s scope is read in conjunction with
the Convention's other provisions, it becomes
evident that this requirement is implied. En-
forcement of an award may be rejected If
the respondent ean prove that the srbitration
agreement in invalid “under the law Lo which
the parties have subjected it, or failing any
indication therson, under the law of the coun-
iry whera the award was made.” Enforce-
ment of an award may also be refused If ihe
respondent can prove that the award has
been set aside by a court of *“the country in
which, or under the law of which, that award
was made."

The Hew York Convention nol being a ba-
#s for enforcement of stateless awards, the
only realistic approach to giving this calegory
of awards a sufficient legal king is an
appropriate inlernationsl ropvention ™

= &) wvan den Barg, Whew e un Arbiiral duward Nondosastic
Under ke Mow York Capvemtion of 19507, 8 Face L. Rev, 26,
62-63 (1985) (cithng Articles V{Ta) and Vi1)e) of the Conwentlon;
emphasin In originel), Sea alse A J. van den Berg, supra, mole
24 at 37 ("|The Comvienibon i buili on the presumption that
the sward in governed by & national arbilration law , . ) G.
Gajn, Intermational Commereial Arbitration New York Conven.
flom, pi. LA D {1984}

b. In seceding Lo the New York Convention, the
United States adopled a ity" reservation,
limiting application of the-Coavention to awards that
gre “made in the territory of sanother Contracting
State.” 21 US.T. 2666 ‘While the Claima Tribunasl
ails st The Hague! and the Netherlands is parly Lo
the Hew York Comnwention, the Claims Tribunal es-
sontinlly sila ds am international court, and ita awards
do not qualifyda ' Dutch" awards 8o as Lo be entitled
to recogmitian Under the Convention. This conclusion
is confinmed by the fact that, & noled, the Claima
Tribunal has not even attempled o comply with man-
datory provisions of Duteh arbitration law ™ The re-
Eiprocity reservation s rendered meaningless Il an
arhitration proceeding insulated from a forum's mu-
nicipal wrbitration law I3 nonelheless considered an
arbitration conducted In the territory of a Contracting
Siale,

“mmﬂ-l:ppdqn:r-ﬁilliuﬂuﬂmﬂﬂh
erlamds bighest cowri, the logs Hasd, Secidti Eureplrmns
d'Etiudes of d'Enterprisis v Socdalist Federol Hopublic of V-
poslawia, Hogs Hasd, October 28, 1973, 14 Dol Leg. Mai 71
(1975), mupporis the declalon resched below, That cass deslt wilk
ihe enlorcealifity of o Bwlsa award thal had been refused reg-
[stration by & Swiss couri becauss Uhs arbdiral Uribunal had been
improperly constituted under Swihaa law. iimaiely, afer & s
ries of appeals, in one of which It offersd sdiler decium on Lha
enforceability bn Wolland of en s nabisnal sward, ihe Hoge Haasd
declined 1o enforce the award The sbiler diclum is diseussed
and eriticized st length by van den Barg, mipra, note 24 al d1-
41, wha concludes that “Jilf it can be proven ihsl sn sward |
nal governad by sn sibitration law, i rammcl b eyforced umder
thi Convenfion" M. sl 43 feinphasls sddeld)
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CONCLUSIN

For all the foregoing reasons, the Courl should
grant the writ of certiorari Lo the United States Court
of Appeals for the Ninth Cireuit

Reapectfully submitted,

Minoc 8. Pavay
Counsel of Record

Tuomas L. Abpraus

TuoMAs Jay BARRYMORE
Jones, Day, REavis & Poaue
Metropolitan Square

1460 G Street, NNW.
Washington, D.C. 20006

(202) 879.3939
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BTATEHENT OF THE CASE
On Hovembar 16, 1%81, Hoffman Export
corporatlion [("Hoffman®™) brought two
saparats clalme agslnet Respondent heraln
bafora tha Iran-Unlted Gtates Clalims
Tribunal (*Tribunal®™) for breach of
contract. The Tribunal had been
sstablished pursuant to the Alglers

Accords'. Tha clalms, nusbsred 49 and 50,

‘As used heraln, "Alglars Accords® or
"Aoccords® refers to the Declaratdah of the
Government of the Demccpatlioc and Popular
Republic of Algerla, Jenuscy-1%, 1981
Dapartmant of Btata Bull . /How 2047, Feb.
1981 at 2, 1 Iran-U.85.NE.T.H.2 (1883)
["Gensral Daclaration®) wnd the Declara-
tlon of ths Government . of the Democratlc
and Fopular Republ ic'of Algeria concerning
the Settlement of Clales by the Government
of the United Statms of Aserica and the
Governmsent ofCtha Islamic HRepubllic of
Iran, Januadfy \19, 1981, Dapartmant of
State Bulle "‘HWo. 2047, February 1981 at
3, 1 Ican-V.®. C.T.R.% (1981} (*"Clalms
Setklemant Doclaraklan™)

1

respectivaly, wvers under tha nass of
HOFFHAN EXPORT CORPOHRATION, A DIVIS1ON OF
GOULD, [IHC. AefEl Honta, Callfornla.
Noffman, aa wlalmant, Idencifled ltsalf
varloualy throughout the proceedlings as
*s Blvialon of Gould Ino.®, *a subsidlary
of Gould, Ino.® and ss ®"Gould Markstling,
Ina,, as successor to Hoffwmen Esport
Corporation® [®"Gould Harketing®]).

Iran ansvered Iin defenss of the claim
and Elled & counterclals agalnet the
clalmant. Tha two cases, though Inltliated
saparataly, wara declded jolntly by tha
Tribunal., The Tribunal awarded Iran the
not amount of US§1,840,247.13.

Hoffman, at tha tlea It brought tha
actlone, had already besn merged |[nto

Gould Harketlng, Tmnoc. and began signing

J3110d3y UONESNIT S3JASSY UBIURI]

L§hn=u-n ELO6] W4 OomaEpT g7 X0F ()4 TOONENg RalDOy AL PEOITRGL]

United es
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[
its papars as Gould Marketlng, Inc., as
succassor to Hoffman. When Hoffman wvam
morged Into Gould Herketing, Inc., &
numbar of othar corporstions wers also
margad. Tha ahares held by the
stockholders of Hoffman and the other
oorporatlons wers converted to sharas not
in Gould Marketing, Inc. but In Gould
Intarnatlonal, Ino. Harsafter, Patltionar
haraln will be referved to am *Gould®, apd
Respondant hereln will be refecred to am
®*Iran®,

Tha award of the Tribunsl was madae
agsinsat Hoffman and Oould Matketing. On
Juna §, 1987, Iran Elled a Petltlon In the
nited Btates Diptwlct Court for tha
Cantral Dlotricteaf callfornla sesking

conflemationcof the aweard agalnst thoss

i ]
named tharaln and agalnét thalr succeasors
and real partlas An Interast allaglng
jurladictlon wnder—"thes Conventlon on
Recognition and Enforcement of Forelgn
Arbltral Awarda of Juna 10, 1958 antarad
Inte ferce for the Unlted States Dacembar
1%, \19%0, 31 U.8.T. 2517, TIA3 6397,
heralnaftar rofarcad to as tha
=conventlon®), implemented in % U.8.C.
§§5201-308, and undar 28 U.B.E2. §1331.

Gould fllaed & motlon to diomles the
Fatltlon In the District Courk. Tha
mokt lon, contracy ta petitlonac's
characterlzatlon of the court's actlon In
the Btatement of the Case portlen of the
Fotitions ¢filed with this courkt, was
danled Jin. bteta.

petitloned Ehae

Both partias then

District Court for

§T061 ¥4 "IDowIBpE "YOT XO0F () 4 “SONENGh] LalpOY Al PAGEIGN
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b. In acceding to the New York Convention, the
United States adopted a “‘reciprocity’’ reservation,
limiting application of the Convention to awards that
are “made in the territory of another Contracting
State.” 21 U.S.T. 2566. While the Claims Tribunal
sits at The Hague, and the Netherlands is party to
the New York Convention, the Claims Tribunal es-
sentially sits as an international court, and-its awards
do not qualify as “"Dutch’ awards so as to be entitled
to recognition under the Convention. This eonclusion
is confirmed by the fact that, as noted, the Claims
Tribunal has not even attempted to comply with man-
datory provisions of Dutch arbitration law.* The re-
ciprocity reservation is rendered meaningless if an
arbitration proceeding insulated from a forum’s mu-
nicipal arbitration law is nonethelesz considered an
arbitration conducted in the territory of a Contracting
State.

" The court of appeals suggests that a decisi ﬁﬁeﬂu-
erlands highest court, the Hoge Haad, S ropéenne

d ' Etiedes ¢l d’Enterprises v, Soctalist Fi e af Yu-
goslavia, Hoge Raad, October 26, 1973, 14 IBt'1 Leg. Mat. 71
(1975), supports the decision reached be hat case dealt with
the enforceability of a Swiss award been refused reg-
iatration by a Swizs court because tribunal had been
improperly constituted under w. Ultimately, after a se-
ries of appenals, in one of w ered pbiter dictum on the
enforceability in Holland of ational award, the Hoge Raad
declined to enforce the award. The obiter dictum is discussed
and criticized at length by van den Berg, supra, note 24 at 41-
43, who concludes that “[i)f it can be proven that an award is
not governed by an arbitration law, il cannot be enforced under
the Comvention.” Fd. at 43 (emphasis added),

e

For all
grant the wri

of Appeals

29

ONCLUSION
g’:\g reasons, the Court should

srtiorari to the United States Court

" e Ninth Cireuit.

Respectfully submitted,

MaRC 8. PALAY
Counsel of Record

THoMAS L. ABRAMS

THoMAS JAY BARRYMORE
Jones, Day, REAvis & PoGUE
Metropolitan Square

1450 G Street, N.W.
Washington, D.C. 20005

(202) 879-3939

Attorneys for Petitioners

United States
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if 80, can such an award be deemed to have been
“made in the territory of another Contracting
State"” as required by the U.S. Accession to the
New York Convention?

i

LIST OF P@EE AND RULE 28.1 LIST
the proceedings below were

The partie
petitioners Ine., Gould Marketing, Inc., Hoff-
man E ration, Gould International, Inc.,

and "l@ﬂnﬂ Through Ten."*
O

* Hoffman Export Corporation was merged into Gould Inter-
national, Inc. on January 27, 1978, On October 8, 1988, Nippon
Mining Co., Ltd., acquired approximately 96% of the issued and
outstanding stock of Gould Ine. Gould IneUmitetisStatesvholly

owned subsidiaries: Barnes/Sightmaster i land):
Clevite de Mexico, 8.A. de C.V, .:Hmmfﬁbe Bhoet 78
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l. Lo Inc., GouLp MARkKETING, INC., HOFFMAN
&xmm‘ &mmnanm and GoOULD IHTEHHATIUHAL Inc.,
27 E

In THE
Supreme éﬂ of the Tnited States
O oBER TERM, 1989
Oé’ N[l. P

Pmtmu.: ¥a,
V.

MpastrY oF DEFENSE
oF THE IsLamic REpuBLIC oF IRAN,

Respondent.

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE
NINTH CIRCUIT

Petitioners, Gould Inec., Gould Marketing, Inc.,
Hoffman Export Corporation, and Gould Interna-
tional, Ine. (collectively “Gould'), petition for a writ
of certiorari to review the judgment and opinion of
the United States Court of Appeals for the Ninth
Circuit entered on October 23, 1989,

THE OPINIONS BELOW

The opinion of the Court of Appeals for the Ninth
Circuit is reported at B87 F.2d 1357. (App., infru,
la-20a). The order of the United States District Court
for the Central District of Californibnited:Staiesrted.
(App., infra, 21a-26a.) The district Bage 20efinfBd its



order on March 3, 1988, certifying an immediate
appeal pursuant to 28 U.S.C.A. § 1292(b) (West Supp.
1989). (App., infra 27a-28a.)

JURISDICTION

The Ministry of Defense of the Islamic Republic of
Iran (“Iran") brought this proceeding to enforce an
award of the Iran-United States Claims Tribunal
(“Claims Tribunal”) in the United States District
Court for the Central Distnet of California on June
9, 1987, invoking federal question jurisdiction (28
U.S.C. §1331) under the Claims Settlement Decla-

ration forming part of the so-called Algiers Acc-nrdﬂ."o

and Chapter 2 of the Federal Arbitration Act ("FA
9 U.S.C. §§201 e seq. (1988). The district cour( i
sued an order on January 14, 1988, holding

Algiers Accords did not vest it with subj zet)
jurisdiction to enforee an award of the &llims Tri-
bunal, but that the award was enforce JB der the

Convention on the Recognition an forcement of
Foreign Arbitral Awards (“‘Con jon” or “New
York Convention'),? which the States has im-

plemented through Chapter FAA. On March
3, 1988, the district court both questions for
immediate appeal purspaugt 28 U.S5.C. § 1292(b).
(App.. infra, 27a-

lic of Algeria ("General Declaration™)
the Democratic and Popular Republie of
Algeria Concerning Settlement of Claims by the Government
of the United States of America and the Government of the
Islamie Republic of Iran (**Claims Settlement Declaration'), Dept.
of State Bull. No. 2047 (Feb. 1881).

7 June 10, 1958, 21 U.S.T. 2517, T.LA.5. 6987, 330 U.N.T.8.
38.

d
The :I.’Juurt Is for the Ninth Circuit agreed
to review estions on April 13, 1988 (App.,
infra, 29 nd, on October 23, 1989, affirmed
the order of-the district court, holding that the award
of th ims Tribunal was enforceable under the

Co n. (App., infra, 1a-20a.) The court of a ]
l@ reach the question of whether the A}:gﬁa

rds provided a jurisdictional basis for enforcing
he award. (App., infra, 20a.)

The jurisdiction of this Court to review the judg-
ment of the Ninth Circuit is invoked under 28
U.S.C.A. §1254(1) (West Supp. 1989),

STATUTES AND TREATIES INVOLVED

Article II of the New York Convention provides in
pertinent part;

1. Each Contracting State shall recognize
an agreement in writing under which the par-
ties undertake to submit to arbitration all or
any differences which have arisen or which
may arise between them in respect of a de-
fined legal relationship, whether contractual
or not, concerning a subject matter capable
of settlement by arbitration.

2. The term “agreement in writing”’ shall
include an arbitral clause in a contract or an
arbitration agreement, signed by the parties
or contained in an exchange of letters or tel-
egrams,

Articles I through VI of the New %\%ﬁd tat-%%tinn
gﬂ ﬁpz;nt.ed in the Appendix hereto’ {ipp.. infra,
a-41a,
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Chapter 2 of the FAA, which implements the New
York Convention, provides in pertinent part:

§ 201. Enforcement of Convention

The Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of
June 10, 1958, shall be enforced in United
States courts in accordance with this chapter.

§ 202. Agreement or Award Falling Under
the Convention

An arbitration agreement or arbitral award
arising out of a legal relationship, whether
contractual or not, which is considered as

commercial, including a transaction, contract,
or agreement described in section 2 of ()

title, falls under the Convention....

§ 203, Jurisdiction; Amount in E{m‘gQﬂy
r

An action or proceeding fnllin% the
Convention shall be deemed t ise under
the laws and treaties of tl@ted States.
The district courts of nited States . ..
shall have original juris8ictiehh over such an
action or proceedin gardless of the
amount in contro -

The United Sta ssion to the New York Con-
6, 9 US.C.A. § 201, note 43

vention, 21 U.
{(West 1987), ides in pertinent part:
The United States of America will apply

the Convention, on the basis of reciprocity,
to the recognition and enforcement of only
those awards made in the territory of an-
other Contracting State.

%

O%

5
~ The Claims Se ent Declaration is reprinted in
its entirety i appendix hereto. (App., infra,
32a-37a.)

Q“h‘l‘EMENT OF THE CASE

A. H:%ﬂ’ the Case.
@ the first action in a U.8. court to enforee
d of the Claims Tribunal, a creature of in-

E&aﬁﬂnﬂl law brought into being by the United

tates and Iran on January 19, 1981, as part of their
overall resolution of the “hostage erisis.” The award
Ifnund Gould Marketing, Inc. (“GMI") liable to Iran
in lthe- amount of £3,640,247.13 and purported to re-
quire GMI to deliver certain military equipment to
Iran, the export of which is prohibited by applicable
U.S. export control regulations. Gould Marketing, Ine.
v. Ministry of Defence of the Islamic Republic of Iran,
Cases No. 49 and 50, 6 Iran-U.S. C.T.R. 272, 288
{19?4}.“ (See App., infra, 8a n.4, 9a.) To date, the
Claims Tribunal has issued awards in favor of Iran
against at least twenty-two U.S. claimants.

" The Decisions and awards of the Claims Tribunal and certain
other material filed with the Tribunal are reported in the Iran-
I..‘nll.:etl States Claims Tribunal (“Iran-U.8. C.T.R."),
published by Grotious Publications Limited of Cambridge, United
Kingdom,

* It was recently reported that in 22 cases the Claime Tri
had a?'trd-rd a total of about U.8. £50 millien in dmggr::-
Iran either for counterclaims against U.S. claimants or as costs
of arht'Emtinn. International Brigfings: Iran-U.S. Claims Tri-
bunal Update, Int'l Fin. L. Rev. 41 (March 1989); see also Lewis
What Goes Around Comes Avound: Can Jran Enforee Awards
of the fran-U.8. Claims Tribunal in the United States?, 28 Colum,
J. Transnat'l L. 615, 516 n.9 (1988), To Wnited:Siatefuld's
knowledge, at this time no other action Pagef2fof7B8laims
Tribunal award is pending in a U.8. court.



B. The Underlying Dispute.

The dispute between Gould and Iran arises out of
two contracts between Hoffman Export Corporation
(*"Hoffman'’), GMI's predecessor, and the Ministry of
War of the former Government of Iran. The first was
a May 1976 purchase agreement for radic commu-
nications equipment; the second, an April 1978 con-
tract for installation in Iran of an integrated fixed
station military communications system. In December
1978, riots and civil strife, which culminated in the
overthrow of the Iranian Government and the taking

hostage of American diplomatic personnel, inter- s

rupted performance, and Iran suspended progre
payments, under both contracts. (App., infra, 4a.

February 13, 1980, Hoffman commenced an deti

against Iran in the United States District r
the Central District of California and, like many. o er
similarly situated U.S. parties, succeeded-anlatfaching
Iranian assets frozen pursuant to Pr @ ial order.*

C. Establishment of the Claims Tri and Dizmissal
of Hoffman's U.S. District ction.

On January 19, 1981, th jted States and Iran
entered into the Algiers . resolving the hos-
tage crisis and establishing the Claims Tribunal. (App.
infra, ba.) The Ge Declaration portion of the
Accords provided release of the American hos-
tages in ret number of actions and under-

i See Smﬁt&k Nat'l Bank v, Iran, 513 F. Supp, 864
(C.D, Cal, 1981), On November 14, 1978, President Carter issued
an Executive Order declaring a national emergency and freezing
Iranian aasets in the United States and abroad worth approxi-

mately $12 billion. Exec. Order No. 12,170, 44 Fed. Reg. 65,720
(1878}
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takings by nited States, includin
. ; g the
termination proceedings against Iran in the

L[nitad Em e nullification of attachments of Ira-
the transfer of certain Iranian assets

n frozen by executive order. The Claims
Se it Delda,rntinn provided for the formation of

e \Clatims Tribunal to serve as a forum “‘for deter-
inntion of claims by United States nationals or by

élh United States itself against Iran” as well as

claims against the United States, including both of-
ficial contract claims and disputes arising under the
Declaration."®

Pursuant to Paragraph 7 of the Ge -
tion, one billion dullarslzrhf the transferrgﬁrﬁa]r?i'frlla ar:
sets were placed in an Algerian-administerad security
account to be “used for the sole purpose of securing
payment uif, and paying, claims against Iran in ac.
cordance with the claims settlement agreement.” The
EL‘:IIITIS Settlement Declaration provided for Claims
Tribunal jurisdiction over “any counterclaim which
arises out of the same contraet, tranzaction -or oe-
ﬂur}-&nmr thn:t constitutes the subject matter of [a]
nntlunalrsl{'_]alm." The Algiers Accords, though, made
no provision for payment of any awards which the
Claims Tribunal might render in favor of Iran against
U.S. nationals, a possibility which appears not to have
E:::utﬁjntg]n?hteg u.ihen the Algiers Accords were

. Llaims Settlement Declarati i
g on, Article T1{1).

* Opinion of Attorney General BenjaminURj

) ited States the

E‘m;lent. élﬂ-;:ryhl% 1981, reprinted in Pade2glorrgents:
STrINgE t enale Comm. on Fi Kelaty

Cong., 1st Sess. 167, 173 (1981) L O



The Algiers Accords were :'u:-!;m3 s:lf-axm:uting.t?e:;ﬁ
“merely executo ements between two natio
h:ﬁngy"nu effen? :Ergmaﬁu law absent additional
governmental action,” Islamic Republic of Iran v.
Boeing Co., 771 F.2d 1279, 1283 (Bth Elr._l‘:'!EE}, cert,
dismissed, 479 U.S, 957 (1986). Thus, in order to
implement the General Declaration, on Fe’l::ruary 24,
1981, President Reagan issued an Executive Order
“guspending” all claims against Iran in 'LIE courts
which could be presented to the Claims Trltﬂ{nal." The
President’s Order was upheld by this Court in Dames
& Moore v. Regan, 4563 U.8. 664 (1981), In accordance

with that Executive Order, the district court the @

after dismissed Hoffman’s action against Iran. .
Security Pactfie, 513 F. Supp. at B84,

Article VI(1) of the Claims Settlement D
provided that “[t]he seat of the [Claims] T
be The Hague, The Netherlands, or a
agreed by Iran and the United Statea. |
one American negotiator of the
“lulpon examination of Duteh |
that awards rendered pur
ment Agreement would
requirements for wvali
Duteh civil code."™ 1

on
shall

er place
noted by
ers Accords,
ecame apparent
the Claims Settle-
t certain procedural
al awards under the
+first proposed that provi-
greement among the United
e Netherlands to qualify the
Tribunal as valid awards under
t meeting those particular require-

Dutch law

T Bxee. Order No. 12,294, 48 Fed. Reg. 14,111 {1981).

» M.B. Feldman, Implementation of the franian Claims Settle-
ment Agreement—Status, Tssues, and Lessons: View from Gov-
ernment's Perspective, in Symposium on Private Investors
Abroad: Problems and Solutions 75, 98 (1981).

4‘5\“

#

ments.”"® When_thi ment failed to materialize,
Dutch legisla as introduced which would have
rendered p ngs of the Claims Tribunal partially
subject h law, while exempting the Tribunal
from é’ Dutch procedural requirementz and
ah@‘ imiting Dutch judicial review of Tribunal

&‘he efforts to provide a Dutch legal framework for
¢ activities of the Claims Tribunal failed when Iran
protested that the Netherlands had “‘no right to in-
terfere” with the proceedings of the Claims Tribunal
and that the proposed legislation would constitute a
“violation of established principles of international
law."" Iran informed the Dutch Government that “'the
Tribunal is an international eourt in the strict sense
and is essentially governed by public international
law'" (id. at 405) and that "'a civil law or international
trade arbitration was not meant by the parties to the
Declaration” (id. at 407). As a result of Iran's pro-
tests, efforts to enact legislation were abandoned, and
the Claims Tribunal to this date has operated outside
the mandatory requirements of Dutch arbitration law.

*fd. Among the infirmities of the proceedings of the Claims
Tribunal under Dutch law are the absence of any written ar-
bitration agreements between the parties to those proceedings
and insufficient procedures for raising challenges to individual
members of the Claims Tribunal,

o Bill, Applicability of Duteh Law to the Awards of the Tri-
bunal Sitting in The Hague to Hear Claims Between Iran and
the United States, reprinted in 4 Iran-US CT.R. 306 (1983).

" Letter from Mohammad Eshragh (Ayyhipb jheigawic Re-
public of Iran at the Claims Tribunal) to 5 Office,
Ministry of Foreign Affairs, The Netherland29¢ kan @} £°C. T R,

405, 411 (1984).
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D. The Proceedings at the Claims Tribunal

rived by executive order of its chosen forum,
mEE nited Et!:rntﬂ Distriet Court for the Eentm] Dis-
trict of California, and faced with the pr_-uhuhﬂltgluf
permanently losing its claims due to a ﬁ]mg deadline
at The Hague, Hoffman lodged two claims with the
Claims Tribunal on November 16, 1981.'* Iran, in turn,
filed two counterclaims vastly in excess of the amount
of Hoffman's claims.”* On June 29, 1984, T.h:er Claims
Tribunal issued & final combined award which made
a net award to Iran of $3,840,247.13" even though

terclaims. Moreover, the Claims Tribunal dn:e:ct
Gould to turn over to Iran various items of mili
equipment being held in this country hemuseg’
port control regulations prohibiting its deliv
Iran.'®

the Claims Tribunal expressly dismissed Iran's coun- E
to

and the terms

gime agminst lran,

i2 Under the terms of Executive Order L-_I
rever had it failed

of the district eourt's order dismissi
Hoffman would have likely lost its
to refile them with the Claims T
i The Claims Tribunal is
27, 1983, holding that it j un1u1.rerrmunlﬂdnlmu. filed
by lIran, even in excess f &\U.5, national's claim, when the

im arose out “the same contract, transaction, or
g subject matter of that national's

ne. . Minisiry of Natienal Defense of
ran-U.S. C.T.R. 147, 152 (1988), quoting
Declaration, Art. I1{1).

w§ Iran-U C.T.R. at 27875, 232 (1984). The award was
based I:;:nl sua sponie “equitable accounting by the Claims
Tribunal, which cited no jurisdictional basis for an award not
based on Iran’s counterclaims.

W [d. at 2R8. Gould's application to export these items to Iran
in 1;-;1 "nru refused by the Office of Munitions Control for the

rlocutory award on July

11

More than a y ter, on July 19, 1985, Iran filed
a "Request for tation™ of the Algiers Accords
with the Clai bunal, in which it contended that
the United should be held liable for satisfying
Claims Tri awards rendered against U.S. na-
tional Islamic Republic of Iran v. United States,
C . 14 Iran-U.S. C.T.R. 824 (1987) (“Case A/

Peran asserted “that the Algiers Declarations
lish a ‘reciprocal system of commitments’ that
%hlig‘ates the United States to pay awards if its na-
tionals fail to do so" and that the United States could
fulfill its supposed duty to see that awards in favor
of Iran are satisfied by either “elect[ing] to pay such
awards directly”' or "enact{ing] special legislation en-
abling the enforcement of Tribunal awards on a “full
faith and credit' basis as it has done in the case of
awards rendered pursuant to the ICSID Conven-
tion.'" The Claims Tribunal rejected these argu-
ments, concluding on May 4, 1987:

stated reason that “[ejurrent U.S. policy precludes issuance of
export licenses for Munitions List items destined for Iran." (CR
4, Ex.2) The export of these items to Iran is still prohibited
under U.S. law. Purzuant to 22 U.S.C. § 2780 (Supp. V 1987),
ne item on the United States Munitions List, which ineludes the
items ordered returned to Iran by the Claims Tribunal award,
may be exported to any country which the Secretary of Btate
has determined has repeatedly provided support for acts of in-
ternational terrorism. The Becretary of State made such a de-
termination with regard to Iran on January 23, 1984, 49 Fed.
Reg. 2,836 (1984), which remains in effect.

# The Claime Settlement Declaration provides that the Claims
Tribunal shall decide “"{alny question concerning the interpre-

tation or application” of the agreement at the request of either
government. Art. VI(4). (App.. wfra, Eﬁﬂ'bnited States

i* 14 Iran-U.5. C.T.R. at 326, citing tﬁuaggwgpqgm the
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[We] cannot find that any obligation of the
United States to satisfy Tribunal awards
against its nationals flows from the ‘inter-
national' character of the Tribunal, or from
any principle of customary international law
based on the United States having been a
party to the treaty that established the Tri-

bunal,

Id. at 330,

tablishing a Security Account as the source for pa
ment of awards against . . . Iran"" while “not impo
an identical obligation . .. upon the United 5

the parties to the Algiers Accords ''clearl
plated something other than parity of
the two States Parties as regards enfo
anisms.” Id. at 329. Finally, the Clai
that it had “no authority under
rations to prescribe the means
States provides for ... e
awards, although it believ
State Party to provide
nism'' for enforcement, in
at 331. To date,
with proposed |
ment of Clai
als.

The Claims Tribunal further reasoned that “in es- EA

which each of the
nt"" of Tribunal
incumbent on each
procedure or mecha-
national jurisdiction. Id.
has not been presented
n providing for the enforce-
awards against U.S. nation-

Settlement of Investment Disputes Between States and Nation-
als of Dther States, opened for signature August 27, 1965, 17
U.S.T. 1270, T.I.A.S. No. 6090, 676 U.N.T.8. 159, See, tnfra,
note 22,

13

E. The Prncudiu.wlnw.
On June 9, ran filed a “Petition for Order

Confirming al [sic] Award" in the United States
or the Central District of California,

ms Tribunal against GMI in favor of Iran.'®
tition, Iran alleged that the district court

by
|
l%ssed subject matter jurisdiction under 28 U.8.C.
1 by virtue of the Claims Settlement Declaration

@s and under 9 U.S.C. § 203,

On July 31, 1987, Gould moved for dismissal on
the grounds, inter alia, that the district court lacked
subject matter jurisdiction to enforce the award under
the Claims Settlement Declaration, which is not self-
executing, and that the award of the Claims Tribunal
was not subject to recognition or enforcement under
the terms of the New York Convention in the absence
of a voluntary written agreement for GMI to arbitrate
or in the absence of a governing national arbitration
law. On January 14, 1988, Gould's motion was denied
in part and granted in part by the district court.”
The district court declined to find the Algiers Accords
self-executing, determining that the Ninth Circuit's
holding in Boeing was controlling on this issue, but

* Iran's petition alleges that Gould and Gould International
are alter epos of GMI and seeks an order confirming the award
against these parties also, including specific performance of the
award's requirement that GMI provide certain military com-
munications equipment to Iran. CR L

" The United States filed an amicus curine brief urging the
district court to find jurisdiction under bofh hwsgsciemased by

lran, Page 31 of 78
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found jurisdiction to confirm the award under the
New York Convention. (App., infra, 23a-26a.) The
district court held that the Algiers Accords them-
selves constituted the requisite agreement in writing
and that the "“interest in effective arbitral proceed-
ings"" should override what it termed a “form v. sub-
stance' defense concerning the Claims Tribunal's
operation outside of any national arbitration law.

(App., infra, 26a.)

On October 23, 1989, the court of appeals affirmed
the district court's finding of subject matter jurisdic-
tion under the New York Convention.® The court of
appeals acknowledged that “the Accords provide no
specific vehicle for the enforcement of awards in
vor af Iran," (App., infra, 9a), but found Lha
“three basic requirements” for jurisdiction u

New York Convention were met: "T]!ll: aw 1.I5t
arise out of a legal relationship (2 cum-
mercial in nature and (3) which 15 irely do-
mestic in scope.” (App., infra, 1 e court of
appeals acknowledged that Artic and IV(1xb)

of the Convention "do indeed m*to indicate that

the award referred to in §
a written agreement,” bu
obstacle by construing
representing the writte
the strength on

pted to surmount this
Accords themselves as
ment 8o required, on
sident's authority to settle

claims on beh nited States nationals through
international ments."” (App., infra, 14a.) Ac-
cording to of appeals, the “real question is
not whe d entered into a written agreement

to submit its claims against Iran to arbitration, but

# The court of appeals did not reach the question of whether
there was jurisdiction under 28 U.S.C. § 1331.

" 15

whether the President—acting on behalf of Gould—
entered into such @EEI‘R&HL The answer is clearly

. (App a.) The court of appeals, more-
over, read this ‘Court's opinion in Dames & Moore as
broad eno ‘to encompass the authority of the
Presid .settle claims under the facts before us,'”
, 16a.)

e issue of the voluntariness of the “agree-
" the court of appeals acknowledged that the

ﬁl
ég slative history of the Convention “lends some sup-
port to Gould's view" that “the Convention applies

only to awards resulting from arbitrations to which
the parties have submitted voluntarily,” but nonethe-
less concluded that the Convention “did not preclude
the United States from entering into an agreement
on behalf of its nationals, as authorized by Dames &
Moore.” (App., infra, 15a n.9.)

On the issue of whether the New York Convention
could be applied to arbitral awards which are not
rendered in accordance with the national arbitration
law of a party state, the court of appeals termed it
“a close question,” but coneluded that “the fairest
reading of the Convention itself appears to be that
it applies to the enforcement of non-national awards.”

(App., infra, 17a-18a.)
REASONS FOR GRANTING THE WRIT

This case raises issues of general importance con-
cerning the power of the President, the subject mat-
ter jurisdiction of the federal courts, and the
implementation of the Algiers Accords. If the United
States intends to vest the federal courts with juris.
diction to enforce awardz of the ClginsdBtbtesal in
favor of Iran, it is required to enpiglegiletivg im-



plementing the Claims Settlement Declaration to give
effect to that intention. That it has never done.
Through their tortured interpretation of the New York
Convention, which was never intended by its framers
to encompass international claims proceedings to
which the parties were compelled to refer their dis-
putes, the courts below in effect usurped a role—
implementing the Algiers Accords—that is exclusively
the preserve of the Executive and Legislative
branches. The Court should issue the writ to correct
the serious abuse of judicial authority that has oe-
curred in this ease and to reaffirm the core principl

that the federal courts are courts of limited jurisd

tion.

The questions raized by this case are of in@liate

significance to those American cla{mants-@z ave
Claims Tribunal awards pending againgt! them. More
generally, they are important to safe ng the lim-
ited jurisdiction of the federal . and to the

proper application of the New onvention and
administration of internationad-arbifrations. Until this
case, no American court bad interpreted the New
York Convention to applrlXo an award which was
neither the product of hitral proceeding to which

the parties had volw ‘V

agreed in writing nor sub-
gion in the state in which the

proceeding toak \
In their to find Iran's award enforceable in
the fed istrict court, both lower courts played

se with the language of the New York
Convention and paid scant heed to the requirements
which any award must meet in order to become en-
forceable thereunder. Thus, the district court dis-
missed Gould's contentions as “form v. substance'

. 17

and, rather than thoughtfully analyzing whether Ir-
an's award an proceeding from which it issued

met the mi riteria for enforceability under the
New Yor nvention, opted instead to rely upon
what it ed “the overriding judicial interest in
effecti itral proceedings.” (App., infre, 26a.) The

rts' expansive view of their power to gloss
mperfections in the award and the proceedings

oker

&}1& e Claims Tribunal under the laws of the state

which it sits does violenee to the Convention and
represents an unwarranted judge-made enlargement
of federal subject matter jurisdiction.

1. The lower courts have usurped the roles of the
Executive and Congress in implementing the Algiers
Accords. The Claims Settlement Declaration is not
self-executing, and Claims Tribunal awards can be
enforced in U.S. federal district courts only upon a
specific grant of jurisdiction by the Congress, along
with appropriate procedures and standards for re-
view. The limited jurisdiction of the federal courts is
“a fundamental precept” which “must be neither dis-
regarded nor evaded." Owen Egquip. & Erection v
Kroger, 437 U.S. 365, 374 (1978).

a. Because it is an executory agreement, the Claims
Settlement Declaration has no U.8. domestic force or
effect. See Boeing, 771 F.2d at 1284: Electronic Dala
Sys. Corp. Iran v, Social Sec. Org., 651 F.2d 1007,
1008-10 & n.1 (5th Cir. 1981). Moreover, even if the
Algiers Accords were ‘“self-executing, Federal juris-
diction under § 1331 will not lie where it is not pro-
vided for in the treaty.” Dreyfus v. von Finck, 534
F.2d 24, 30 (2nd Cir)), cert. demied, 429 US. 835
(1976), citing Smuth v CanadiogniegiStatésways,
Ltd., 452 F.2d 798, 802 (2nd Cipa}d73s Jiwdailure



of the Claims Settlement Declaration—which does pro-
vide an enforcement mechanism for awards against
Iran—to provide for enforcement of Claims Tribunal
awards against a Party State's nationals, eannot be
remedied through judicial fiat.

b. In the absence of a self-executing enforcement
scheme, it is incumbent upon the Congress to deter-
mine the standards for enforcement of Claims Tri-
bunal awards and to provide, if desirable, federal
jurisdiction to enforce them.® This was how the
United States implemented the ICSID Convention, a
multilateral treaty providing for arbitration of i m
national commercial disputes.® Similarly, a.fl:e
UmtELi States ratified the Inter-American Con

B AL the Claims Tribunal, the United States t

that the Algiers Aceords “do not create a L'ml funded
gecurity account, do not provide special enfo echanizms
for awiards entered aguinst U.S. or Iran als, and do

not require Iran or the United States to
guaﬂ.ntruing access to their courts f
poses.” Response of the United 5
Ielamic Republic of Iran, Case
Tribunal (Sept. 4, 1986),
13,130, 13,138 {October 10, J986).

1 The signatories to the ¥ Convention agreed that ICSID
awards would be enforee the national courts of any State
Party (Art. 54(1)) and\eas
“take such legislgt other measures as may be necessary
for making visions of this Convention effective in its
territories.” b B9, The United States enacted implementing
legislationewhich provides that “Jan ICSID)] award . . . shall cre-
ate n rig Sing under a treaty of the United States . . . [and]
shall be enforeed . . . as if the award were a final judgment of
a court of general jurisdiction of one of the several states.” 22
U.8.C. § 1650a(a) (1982). The legislation further provides for
exclusive lederal jurisdiction regardless of the amount of con-
troverzsy. Id. at § 1650ab).

estic legislation
enforcement pur-

United States Claims
Iranian Assets Lit. Rep.

Q/%

on Commercial
President

that “[nlew legislation will be
required . . ¢ rder to implement the provisions of
the Con within the United States..,."®

p aftempt by the district court and court of
appealEto implement the Algiers Accords hn:ltuctly.
@ rh the use of New York Convention, is an ex-
se in expediency and an unwarranted expansion

f the Convention's applicability. The New York Con-
vention was never intended to apply to the awards
of an international claims tribunal operating outside
any municipal arbitration law, and deriving its juris-
diction from an international agreement to w na-
tional claimants are not parties. The Convention
cannot serve as a proxy for specific US. legislation
providing for enforcement of Claims Tribunal awards.
As adopted by the United States, the Convention ap-
plies only to awards rendered in a proceeding to which
the parties have consented in writing and which was
held in the territory of another signatory state. Iran's
award possesses neither of these prerequisites to rec-
ognition.

2. The requirement that there be a writing signed
by the parties serves to establish the consensual na-
ture of the proceeding, a sine qua non to enforcea-
bility under the Convention. The court of appeals
acknowledged that application of the Convention re-
quires that an award “emanate from a written agree-

o Megsage from the President of the United States transmit-
ting the Inter-American Convention on Commercial Arbitration,
Senate Treaty Doc. No. 97-12, 97th Cong., 1st Sess. 1 (1981}
aee also Bill to Implement the Inurgmﬁﬁu tion un
International Commercial Arbitration
Bess. (1988)
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ment,"* but then eviscerated this requirement by
construing “the Accords themselves as representing

the written agreement so required, on the strength

of the President’'s authority to settle claims on behalf

of United Statez nationals through international
agreements.”” (App., tnfra, 14a.) This interpretation
confuses the President's power to “‘suspend” claims

of U.S. nationals pending in our courts and to require

such elaims to be referred to the Claims Tribunal with

the power to bind Gould to a written agreement to

resolve its dispute with Iran through arbitration. In @
the process, the court of appeals misconstrues A
Court's holding in Dames & Moore. The Dum&zé
Moore Court was careful to emphasize the narro @:

of its decision (4563 U.5. at 688), which simplynphelt
the lawfulness of the President's orders =
claims against Iran in U8, courts (453

B E]F*
Qﬂtnﬂ award un

A party seeking recognition of a f
tha eourt in which
menl. referred to in

der the New York Convention must
{." Mew York Conven-

recognition is sought “[tlhe origi

Article 11 or a duly certified
The Convention's require-
by the parties s abzolute.

tion, Art. IV{1Xb) (App., ©
ment that the agreement
See A.). van den Berg, ?t York Arbitration Convention

of 1858: Towards a Judicial Interpretation 192.207
(1981).

® This Court, the Alglers Accords for a gecond time
last term in ates v, Sperry Corp., 110 8. CL 387 (1989).
Sperry ol alia, that § 502 of the Foreign Relations

Authorization Aet, Fiscal Years 1988 and 1987, 99 Stat, 438,
note following 50 US.C. § 1701 (Supp. V 1987), was unconsti-
tutional under the Just Compensation Clause because it author-
fzed the United States to charge Sperry “for the use of
procedures that it ha[d] been forced to use.,” 110 5. Ct, at 395,
The Court rejected Sperry’s claim on the grounds that "a rea-

21
a. GMI did nnuse to arbitrate its :Ilnpute with
Iran. Rather, Hoffman, GMI's predecessor in interest,

i wh of contract in federal district
@ :i.fu.'[hT attached Iranian assets. The
ACting pursuant to the Algiers Accords,
offman of its chosen remedy and barred it
chosen forum. At the Claims Tribunal, Iran
needed “‘the absence of any written agreement
tween the arbitrating parties when one party is not
a state having adhered to the Algiers Declaration'
and has acknowledged:

Any assertion that a claim brought before
the Iran-United States Claims Tribunal by an
American national (whose remedies before
American courts were barred by an Execu-
tive Order of the President of the United
States) iz veluntarily submitied to the Inter-
national Tribunal would require a rather in-
gen[ijous construction of the terms of Article
Il of the New York Convention*

b. Because of the consensual nature of arbitration
(or at least arbitration within the scope of the New

gonable wser fee iz not a taking if it 15 imposed for the reim-
bursement of the cost of government services ... [and] ...
Sperry benefit{ted| directly from the existence and functions of
the Trnbunal," Id. Neither Dames & Moore nor Sperry, however,
resolved the questions presented in this case. The President's
suthority to compromise claims and the government's suthority
to exact & reasonable user fee are utterly distinct from whether
or not the President has the authority to act az an agent for
purposes of the New York Convention.

* Memorial of the Islamic Republic nrmneg:@gawg I'rin

U.8, Claims Tribunal (Oct, 18, 1985), rep égg ?
Lit. Hep. 12,682, 12,721 |.!ul_-. 25, 1086) {emphasks ::h:led]n
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York Convention), to find that the President had the
power to execute an “agreement” to arbitrate on be-
half of Hoffman would require that he had acted as
Hoffman's authorized agent, and was subject to Hoff-
man’s direction and control.” Indeed, rather than hav-
ing “ratified the actions of the United States” (App.,
tnfra, 16a.), at the time the Algiers Accords were
issued Hoffman was pursuing its claims in a U.5.
federal district court. Hoffman did not embrace the
Claims Settlement Declaration, but contested the Gov-
ernment's right to suspend its claim. It thus cannot
seriously be maintained that Hoffman authorized the
President to enter into an agreement with Iran re-
ferring its disputes to arbitration before the Claims
Tribunal or that Hoffman had any control over the
President in that regard.

¢. The lower courts’ holdings are at odds with the
legislative history of the Senate's consent to ratify
cation of the Convention, and the am:nmpan@
amendments to the FAA, which make clear
“convention applies only in those cases wherg\the
persons involved have wvoluntarily mmpl@biﬂn-
tion."* The State Department spoke ho ap-
peared before the Senate Fore elations

"1t is settled that “ordinary con agency principals
determine which parties are bound arbitration agreement
«o o under the Convention, s Commercinl £ Shipping
Co. v. Rosseel, N.V., 609 F.@A T8 (8.D.N.Y. 1985), Where
there Is mo agreement wit ntrol over the agent by the
principal, there is no agency. tement (Second) of Agency,

8§ 1, 5 (1981); Nelson v. Serwold, 687 F.2d 278, 282 (8th Cir.
1882).

#8. Exec. Rep. No. 10, 90th Cong., 2d Sess. 1 (Sept. 27,
1068),

Oé

©

ey
4‘0%/\

24
Committee in s of ratification of the Conven-
tion, Am hard D. Kearney, emphasized

is nothing in the convention which
en on an individual which he had

this point: *

imposes aﬂ

not vo agreed to assume.™ Ambassador
Kem%ﬁhumted on this point in a subsequent
The Chairman: Whether or not this comes
into effect at all depends upon an agreement
entered into voluntarily bly] the parties. Is
that correct?

Mr. Kearney. That is correct, sir.

The Chairman: In other words, you are not
imposing this on people who do not wish any
particular procedure; is that correct!

Mr. Kearney: That is absolutely correct.

The Chairman: So there is no possible op-
position based on the idea we are now reach-
ing out and subjecting citizens to further
arbitrary intervention of the Federal
authorities or any other authorities in their
private affairs, That is not justified; is that
correct?

Mr. Kearney: That is correct.™

® Jd., App. at 3. (Statement of Richard D, Kearney).

w8 Rep. No. 702, 81st Cong., 2d Sess, App. at 10 (1970)
{statement of Richard D. Kearney). In considering 8. 3274, which
amended the FAA to implement the Convention, Representative
Fish likewise “emphasized”’ the following point: “|Ulnder the
proposal before us, no person would be nﬂ% Eggr into
any arbitration agreement nor requir!d}o g? juris-
diction of any court under circumstancdsad ful irnsell
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i y All E.R. 239, the English

The same point was made in the Official Report of Q.B. 441, 2 W.L 45, 1 '
the United States Delegation to the United Nations giiﬂﬂ_h ﬂﬂ,ﬂ"‘ithm - nfﬂﬁm;nt ﬂf;,ﬂﬂkﬂ\é'ﬂd of ﬁ:he
Conference on International Arbitration, at which the e er the INew lork Lonvention,
Convention was drafted: finding recognition of the Emedmgs and
award ribunal at The Hague' cannot be jus-
It is definitely understood ... that the con- tified “on “the application of the ordinary prin-

vention applies only to awards resulting from
arbitrations to which the parties have sub-
mitted voluntarily. If the arbitration were
conducted by a permanent body fo which the
parties are obligated to refer their disputes
regardless of their will, the proccedings are
Judicial rather than arbitral in character and
the resulting award econsequenily would not
come within the purview of the convention,”

The proceedings of the Claims Tribunal bear scant
resemblance to traditional international r:ummlzrmal
arbitration. Because of their compulsory characte il

eip a licable to consensual arbitration,” [1986] 1
at 260. Since the English court, nonetheless,

'&:urded res judicata effect to the award of the Claims
é‘rihumﬂ based upon its belief that the proceedings
@ at The Hague had been “competent,” its holding on
A the Convention question may be dictum, but it is

? surely studied dictum.

3. Review by this Court is also required to correct
C) the erroneous holding that the New York Convention

can be applied to awards resulting from arbitrations
detached from the ambit of national arbitration law,
an issue of widespread importance to intermational
arbitrators, lawyers and businessmen, and to the or-
derly administration of international arbitrations.™
The issue of whether so-called “a-national” awards

the proceedings of the Claims Tribunal are, ind
“judicial rather than arbitral" in nature.

d. The court of appeals’ holding is con the can be enforced under the New York Convention has
only previous decision that has cmmde er an been hotly debated in the academic and legal com-
award of the Claims Tribunal is capa EI].fDI"I:E- munities, but until now no U.S. court has spoken to
ment under the New York Conv .> a decision the issue. While the court of appeals termed it a
which the court of appes!a atte dismiss as “close question’ (App., infra, 17a), it is submitted
mere “‘dictum.” In Dallal v Eﬂﬂi [1986] 1 that the New York Convention simply does not apply

to awards that have been rendered outside the su-
pervisory jurisdiction of the courts of the state in
which the proceedings have taken place. The concept
of a “stateless” award—like the award at izsue here—

had not voluntarily m to the ‘eine's j‘lll'iuHElj-nn As a result, [
this bill iz directed only tow, !emammg procedures which
the parties to arbitration ents have themselves agreed

on.” 116 Cong. Rec, 22,731, at 22 732

N Quoded in Quigley, Accession by the Unmited States o the
Urnited Nations Convention on the Recognition and Ewnforcement
of Foreign Arbitral Awards, 70 Yale L. J. 1049, 1081 n.54
[1061).

“ Ser generally W, Park, National Low ypibfrompegl Jus

tice: Safeguarding Procedural Integrify o t ' Arbi
tration, 63 Tul. L. Rev. 647 (19B3). F!"édé 57!8%
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is anathema to the Convention. “Under .. .[the]
scheme” of the Convention “the arbitral seat gives
the award an international currency merely by letting
the award be rendered within its territory” and “pro-
vides support to the arbitral process by allowing an
award to take on a presumptive validity under the
New York Convention."* Since the proceedings of
the Claims Tribunal take place wholly outside the am-
bit of Dutch law,® its awards cannot be enforced
under the Convention. Moreover, confronted with an
award that is defective on its face,® Gould was with-
out power to seek redress in the Dutch courts.

a. By necessary implication, the New York Con-
vention does not apply to enforcement of awards that
have resulted from proceedings not subject to a na-
tional arbitration law. According to the leading au-
thority on the Convention:

= fd. at 667, Park notes: " An arbitrator's binding deci
world-wide legal consequences for all the parties to
It would seem anomalous that the country in which
is made should exempt it from any judicial

groas procedural defects such as arbitrator
valid arbitration agreement.” fd. at EET&%
“ The United States, Iran and the Netherlands have all ree-
ognized that, although the Claims conducts its pro-
ceedings at The Hague, in no sen its proceedings subject
to Dutch arbitration law. See, notes 8 through 11 and
accompanying text. The D also recognized that the
proceedings of the Claims are not “Dutch"” in character:
“It is beyond argument there is no legielative or other

authority under Duteh municipal law for these arbitration pro-
ceedings.” [1986] 1 All E.R. at 251.

% The Claims Tribunal dismissed all of Iran's counterclaims
yet rendered a positive award in Iran's favor.

N

) 27

The New York Convention must be deemed

to apply to awards which are gov-
erned by arbitration law only. . .,
It is t at the text of the Convention,

as far ield of application is concerned,
does‘got Tequire that the award be governed
) %inmﬂ arbitration law. However, if the
vention’s scope is read in conjunction with

¢ Convention's other provisions, it becomes

forcement of an award may be rejected if
the respondent can prove that the arbitration
agreement is invalid “under the law to which
the parties have subjected it, or failing any
indication thereon, under the law of the coun-
try where the award was made." Enforce-
ment of an award may also be refused if the
respondent can prove that the award has
been set aside by a court of “the country in
which, or under the law of which, that award
was made."”

The New York Convention not being a ba-
sis for enforcement of stateless awards, the
only realistic approach to giving this category
of awards a sufficient legal backing is an
appropriate international convention.™

s& evident that this requirement is implied. En-

W A, van den Berg, When i an Arbilral Award Nondomestic
Under the New York Convention of 19587, 6 Pace L. Hev. 25,
62-63 (19E5) (citing Articles Vi1Xa) and V{1¥e) of the Convention;
emphasis in original). Ses alsa A.J, van den Berg, supra, note
24 at 87 (“[Tlhe Convention is built on the presumption that
the award s governed by a national arbitration law ...") G.
Gaja, International Commereial Arbitratiogni{ag Bigtdgnren-

tion, pt. LA.3 (1984). Page 38 of 78
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1

Miis ‘DEFENSE OF THE
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@ Plaintiff-Appellee/

HB-58E81
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&\ Cross-Appellant, MNos, BB-5879;

I%c,, HOFFMAN EXPORT B7-0361-RG-GX
CorporaTiON, and GoULD OPINION
ISTERMATIONAL, INC.,
Defendanis-Appellants/
Cross-Appeliees.

Appeal from the United States District Coun
for the Central District of California
Richard A. Gadbois, Jr., District Judge, Presiding

Argued and Submitted
February 9, 1989—Pasadena, California

Filed October 23, | 989

Before: William C., Canby, Jr., Charles Wiggins and
Diarmuid F, O'Scannlain, Circuit Judges.

Opinion by Judge O'Scannlain

SUMMARY

ited States
ag?a?n 40 of 78

Alfirming the district court’s inding of subject matter juris-
diction, the court held that the New York Convention and the

International Law/Juri



o . . da

T behalf of nation-
Federal Arbitration Act provided the district court with sub- executed, the Presidentacted, i SRR L0 Tl fran to
ject matter jurisdiction to enforce an award favoring Iran als like Gould, 1o 8 work of the Accords. |3] Gould,
against a U.S. domestic company. arbitration withi ;

hitrating it before the Tribunal. rati-

in filing its cl - - Accords. 4]
In an action filed by appellant Hoffman Expont Corpora- fied the acu ' 1he U.S,dlﬂ :;::::IEE ::::Trihunnl v!..-n.

tion/Gould Inc. (Gould) against the Islamic Republic of Iran Under sgctiqn J03. the awar HE appears 1o apply to the
{Iran) for breach of contract the Iran-United States Claims not § o national _Iuw " : 5: |S] There remained
Tribunal (Tribunal) issued a consolidated final award favor- en nt of non-national aw “;H protections and public
ing Iran. Following the Tribunal's judgment. Iran sought a ﬂ safeguards. such as due pro ,s against enforcement
ruling that the U.S. government was required to satish oNey considerations, in place 10 Bu od g;g,l These defenses
awards issued under the 1981 “Algiers Accords™ { Accords). é an otherwise unfair arbitranion m:ia unicipsl domestic
The Accords provided a specific vehicle for the enforcement @ applied to arbitral awards :r!.adlt ':.n E-.rn |7] Therefore. the
of awards against Iran, but failed 1o discuss awards “in favor” A law or to the law of the parties ¢ “"-:‘ ﬂ':‘l b fot 3 COUP 10
of Iran. Although the Tribunal determined that the U.S. had award need not be made under a na mt subject to the Con-
no specific obligation under the Accords. the U.S. had a gen- entertain jurisdiction over enforcement sut)

eral obligation to provide an enforcement mechanism f(or vention,

such awards within its national jurisdiction. lran then fAled an C)
action in district court seeking confirmation and enforcement

of its award against Gould. Gould moved to dismiss. arguipe
the district court lacked subject matter jurisdiction. Th
trict court held it did have jurisdiction over the p

COUNSEL

Mare §. Palay, Jones. Day. Reavis & Pogue. Washingion.

under 9 I__I.S.E. § 203. as a consequence of its ruling e D.C.. for the defenda nts-appellants/cross-appellecs.
Tribunal’s award satished the requirements of Cionven- h
tion on the Recognition and Enforcement of F Arbitral Richard E.M. Brakefield, Long Beach. California. for the
Awards (New York Convention). Section provides that laintiff-appellee/cross-appellant.

district courts have original jurisdiction nv acltion or P

proceeding [alling under the New York ention. os such Abraham D. Sofaer, Legal Adviser 10 UniI_l:d States Dil.'p_;un'i
an action is deemed 1o arise under t wa and treaties of the ment of State, Washington, D.C, filed a brief for the Unite

LS. On appeal. Gould contend
vide the district court with jufy
nol agree in writing to be su
contended the award was

e Accords did no pro- ; i

; : tes as Amicus Curiae.

ction because Gould did a

to the Accords. Gould also -
uvired to be made subject 1o 1

; NION
national law to fall under the Convention ow I
[1] The three conditions under section 203 exist for juris- | O'SCANNLAIN, Circuit Judge: United St
diction were clearly satisfied. The award arose out of a legal ; h nieQ.9 g inst an
; i, et : het Bd
relationship. which was commercial in nature. and which was Ve am weg.19 dﬂtnﬂ::::: :J'fégé;éﬁ ited States
not entirely domestic in scope. |2] When the Accords were American corporation €n J



Claims Tribunal can be enforced in federal court. The district
court ruled that subject matter jurisdiction to enforce such
award vests under the New York Convention and the Federal
Arhitration Act. We agree.

A clear understanding of this dispute requires some exami-
nation of recent lranian and American history. The former
Shah of Iran. Mohammed Reza Pahlavi, ruled the Impernal
Republic of Iran from 1953, when he assumed control of the
government, until shortly before his death in 1979, Unrest
developed and intensified in Iran duning the Shah's rule. Led
by conservative Moslem protests, the unrest eventually began
to erupt in the late 1970s. In response, the Shah in 1978
declared martial law in twelve cities and set up a military gov-
ernment to deal with striking oil workers. Thereafter. he
appointed Prime Minister Shahpur Bakhuar 1o head a
regency council and left the country, neverto return. on Janu-
ary 16, 1979

Meanwhile. exiled religious leader Avatollah Ru
Khomeini named a provisional government co
returned to Iran shortly after the Shah’s depanures
ary 11, less than two weeks after his return.,
poriers rouled the imperial Guard. bri
collapse of Bakhuiar's government. Kho
rious in the struggle 1o fill in the resultant
the Moslem clergy oversaw the drafti
tution that vested final authority.t
established the Islamic Repulih

erged victo-

Wer vacuum, as

an Islamic Consti-

in the Avatollah and
an.

Rampant unrest in [ra ntinued, and on November 4.
1979, Iranian militants seized the United States Embassy in
Tehran and took as hostages members of the United States
diplomatic corps stationed there. The hostage takers vowed
to retain control of the fftv-two United States nationals and
the embassy until the deposed Shah was returned to Iran. The

O
o

NS

. 5a

United States retaliated with 2 series of ar.'tiuns.lF_mt;. :I:tn
November 14, President Carter issued an E:.l::ul.rm Jr “I'
i i d calling for the freezing o
G S e in in the United States
%12 billio ol Iranian assets in
::I:I“nhmad. WOrder No, 12,170, 3 C.FR. 4511' ll?%ﬂ'r.
U.S.C. 51701, 44 Fed. Reg. 65.729 (1979
+the United 5tates failed in an :Ltl:|111ql:d m!'l:
! - . 1.
ration and broke off diplomatic relations %1
| i:l[;m dragged on even as the Shah died in Egspt
[ J- v. Finally. on January 19, 1981, more than one sear
fiér li:l.c ilnrm; ng of the American embassy in Teh ran. fepre-
sentatives of the United States and Ir:;!n ;Ilhmugh ;l::: :,:frf:fu
i Government of Algena, reached 4n ngr ‘
:::a?idcd far the release of the Amencan hostages. ll‘ihf1 agrjenel
i ds ("the Accords ), com-
ment, known as the Algiers Accor: : s
i inci : The Declaration of the
ed principally two dncumtr!l.s, )
E:inncrntic and Popular Republic of A;igzu;m ::Jnhn. 1Il_;&]'1i : '?ri'l rl.
worinted in Dept. of State Bull. No. 2047, Feb. 1981, :
:‘t’f]r:'::rnl Declaration™) and the Declaration of the fl.‘_:mfm.
ment of the Democratic and Popular chut:ln: of Jn.lgen.:_
Concerning the Settlement of Claims ':?3. the Govern miim o
the United States of america and the Government of Irs Em :.:
Republic of lran {Jan. 19, 1981), reprinted (n Dept. ol. Staie
Bull. No. 2047, Feb. 1981 at 3 ("Claims Settlement

Declaration™),

The General Declaration set farth two principles tha
encompass the basic thrust of the agreement and which pro-
vide, in relevant parl. as follows:

A. ... |The United States will restore the financial
position of Iran, in 50 far as possible, 1o that which
existed prior to November 14, 1979....

i the
Tihe United States commils Iisc!f 1o :nsun.: _
Emlzhﬂih-' and free transfer of all 1mited Statey thin

its jurisdiction . . .. Page 42 of 78
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B. It is the purpose of both parties . . . to terminate
all litigation as between the Government of each
party and the nationals of the other. and to bring
about the settlement and termination of all such
claims through binding arbitration, .. . [T]he
_Unittld States agrees to terminate all legal procesd-
mgs in United Siates courts involving claims of
Lnited States persons and institutions against lran
and Iits. state enterprises, to nullify all anachments
and judgments obtained therein. 1o prohibit all fur-
ther litigation based on such claims. and to bring

_:!:u:rul the termination of such claims through hind-.
ing arbitration.

Dept. of State Bull. at 2,

The General Declaration also laid out procedural details
concerning the return of Iranian assets and United St
nationals. Basically, it provided that once the Algerian C
tral Bank certified to an escrow bank in which the I :
assets would be held that all 52 U.S. nationals had d
Iran safely, the escrow bank would transfer mo }‘\lhusc
assets back to Iran. The escrow bank would th the bal-
ance of the assets in a "Security Account”™ urpose of

W v r
allowing U.S. nationals who prevailed on ?@;ngnmsl Iran

to satisfy their awards.!
> L 2
t up the mechanism
Ity could present their

other. It established the
an nal. in which it vested juris.
diction over such claims amd%ny counterclaims ansing out of
the same transaction. It also provided the details concerning
the operation of the Tribunal, ‘

The Claims Settlement Decla
by which nationals of either
claims against the governme
Iran-United States Claims Tw

i
The parties agreed to use the Central Rank of the MNetherlan

. ds 1Dy

MNederlandsche Bank ) for mamiaining the Securils Acooun )

&L

4‘0%

Ta

arren Christopher, Deputy Secretary
ds to signal United States assent
sdent Carter issued a series of Executive
or their implementation. Exec. Orders No,
ed. Reg. 7913-32 (Jan. 19, 1981)." The nexl
nt Reagan was inaugurated. and shortly thereaf-
bruary 24, 1981, he issued an Executive Order rati-
e implementing Orders President Caner had issued.

%ﬂ . Order 12.294, Fed. Reg. 14,111 (Feb. 24, 1981). Presi-
I Reagan’s Order also “suspended”™ all claims within the
junisdiction of the Tribunal. provided that such claims were

The same day t
of State, initial

of no legal effect in a United States court. and mandated tha
the Tribunal's determination on the menis of any claim val-
idly before it “shall operate as a final resolution and discharge
of the claim for all purposes.” Jd. The Supreme Court upheld
the authority of the President to issue these Executive Orders.
Dames & Moore v Regan, 451 ULS, 654, 674, 686 (1981).

In the early 19708, when somewhat more tranquil relations
prevailed between the United States and lran. the Ministn of
War of the Impenal Government of lran and Hoffman Elec-
tric Corporation entered into two contracts whereby Hoif-
man agreed to provide and install certain military equipment.
The Iranian revolution disrupted progress payments and per-
formance called for under the agreements. In early 1930,
Hoffman filed an action against Iran for breach of contract in
the United States District Court for the Central District of
California, eventually obiaining a writ of attachment on lra-
nian assets held in the United States to satisfy its claim. See
Securiry Pacific Nat'l Bank v. Government & Siave of Iran, 513
F. Supp. B64, 866 (C.D. Cal. 1981). Aller President Reagan
issued the Executive Order suspending all claims in LS
courts, however. the district count vacated the attachment
and dismissed without prejudice Holfman's action “subject

Lnitad - tatac
UITNICU vudilCo

These Executive Orders were later implemipigd & 4g firgnts 1o the
[ranian Assets Contrel Regulations, 11 CF.R. IR0 er seg 01 9R1
Kew 46 Fed. Reg 1433037 {Feb. 26, 1941},
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to the right of any party to move to reopen the action at any
time prior to the entry and satisfaction of a Judgment of the
Arbitral Tribunal .. . on the grounds that the settlement has
failed of its essential purpose.” fd at 884,

Hoffman in turn filed Claims 49 and 50 with the Tribunal
at the Hague. seeking damages from Iran for breach of con-
tract. In response, in a series of actions over the next vear,
Iran filed Statements of Defense to both of Hoffman's claims.
and pursuant to Art. 11, sec. | of the Claims Settlement Decla-
ration, filed counterclaims for breach of contract in which it
sought in excess of $80 million against Hoffman.” By way of
counterclaim. Iran also sought 1o obtain certain military
radio equipment in Hoffman’s possession.* During the pen-
dency of the proceedings before the Tribunal, Hofman was
merged into Gould Marketing, Inc. (“Gould™). a wholly-
owned subsidiary of Gould International. Inc., (“GII™).}

allows Iran 10 use a counterclaim as a means ta obtain a setoffa %
docs not give the Tribunal jurisdiction 1o render o positive g& avir
of Iran. The Tribunal rejected this argument in an interlpchionNaw ard in
Case Mo, 4% 3 lran-UL.S. C.T.R. a1 151-52

‘Because this equipment falls within the item 1
Munitions List, domesiic export resirictions Fi
Iran. liems on the Munitions List may not be ¢
the Secreiary of Siate has determined repeaiidly
of international terrorism, 22 US.C. § 27AD
mined thai lran fit this definition on J
1 19R4),

Even prior to the Secreta termination, the Office of Munitions
Control refused 1o grant Go licanon for a license 1o enable i to
export this equipment 1o Iran in 1981,

*A factual dispute apparently exists as 1o which appellees. are actually
legitimate successors in interest 1o Hoflman; the resolution of that issue is
nol necessary or appropnate to decide on this interlocutlon appeal
Because the Tribunal substituted Gould Marketing. Inc. 24 the claimani in
these cases. hereinafier we will refer 1o appellee[s] simply as “Gould *

2
"Hoffman argued to the Tribunal that this section of the De:lur:'&l:-
1

Linuted Staies
 exporiation o
toany country that
ovides support for acis
Secretary of Staie deter-
' 21, 19684, 49 Fed. Reg. 2536

s

RS

Ha

. . ; rd
The Tribunal ev ly issued a consolidated final awa
in Claims 49 an wfhich it ruled that Gould was to pay

$3.6 million the military radio equipment to Iran.*
The monet ard in favor of lran constituted a net
& amounts the Tribunal found that lran owed

ounting o
Eu %{C‘Lnim Mo, 49 and that Gould owed lran under
the @\ relaim to Claim No. 49,

scrow bank, the funds of which are to be used for the sole
purpose of securing the payment of claims against Iran, the
Accords provide no specific vehicle for the erllinrl::n:ltlllt of
awards in favor of Iran. Thus, following the Tribunal's judg-
ment, Iran sought a ruling that the United States gu-.-n:rnmn]t
was required to satisfy awards issued under thlu A:-:cqrds in
Iran's favor by filing a “Request for 'imcrprm_lmn with the
Full Tribunal, pursuant to Art. 11(3) of the [‘Im_ms Settlement
Declaration. Request of the Islamic Republic of lran for
Interpretation, Iran-U.S. Claims Tribunal, Case A, lul'_:
1985, reprinted in Iranian Assets Lit. Rep. 10,897 10.90]-02

(1983).

E&\Jnlikc the provision creating the Security Account at the

*The Tribunal's final award reads in relevant part as follows

The Claimant, Gould Marketing. Inc., 13 obligated 1o pay the
Respondent. Mimstry of Defence of the Islamic Repubdic of Iran,
.S $3.640,247.13

The Counterclaims are dismissed on the mernis

The Claimant, Gould Marketing, Inc., is obligaied 10 make
available 1o the Respondent, Ministry of Defence of the Islamic
Republic of lran, the 21 VCS radios, the two ARC radics. the 1ele-
printer, the one front panel assembly and the miscellanenus sguip-
ment and materials scquired under the fﬂﬁ-ﬂél Ived in case
pumber 50 which were not returned for credh Sy dis-
posed of and therefore belong 1o the Refpag@A4 of 78

6 lran-L1.5 C.T.R. a1 288
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The Full Tribunal determined that the United States had
no such specific obligation under the Accords. Islamic Repub-
lic of Iran v. United States, Case No. A/21. 14 Iran-U. S,
C.T.R. at 330, Nonetheless, the Tribunal went on 1o state that
it considered the United States to have a more general obliga-

tion to provide some sort of enforcement mechanism for such
awards "within its national jurisdiction.”

The Tribunal has no authority under the Algiers
Declarations 1o prescribe the means by which each
of the States provides for ... enforcement, Cer-
tainly, if no enforcement procedure were available
in a State Party, or il recourse to such procedure
were eventually to result in a refusal 1o implement
Tribunal awards. or unduly delav their enforcement.
this would violate the State’s obligations under the
Algiers Declarations. It is therefore incumbent on

within its national jurisdiction. and 10 ensure that
the successful Party has access thereto,

each State Party to provide some procedure or C)
mechanism whereby enforcement may be obtained 2

Id at 131,

1

The Tribunal's ruling led to the filing
in the United States District Court fog th
California, in which Iran seeks confi
of its award against Gould., Gou
by hling a motion 1o dismiss
court lacks subject matter
ter. Gould set forth thre ds in support of its motion
First. it argued that becadse\lran is not recognized formalls
by the United States government. neither it nor any of its
instrumentalities may maintain any action in a United States
Court.” Second. it argued that because the Algiers Accords are

urrent action
entral District of
wm and enforcement
nded 1o the petition
ground that the district
thion to decide such a mat-

"The district court. relying on the unequivacal Statement of Interest of
the Linited States Government in support of access of Iran to the federal

1ia

deral question exists over which the

ting, ird. i
not self-executing jurisdiction. Third, it argued that

district court ca

i oceedings leading up 10 the award in
.;:::: r:l'tlhr: ¢ ol pc::mply with certain terms of the I"_ﬂ‘n
York Capv n. the district court improperly exercised
jurisdigtion under 9 U.S.C. § 203

i ;i on 1 r and

I(; iislncl court granted Gould's motion in pa
hic it in part. The court held that it did not possess I'l!dt!‘ill
,ﬂ:slinn jurisdiction aver the matter, stating that it consid-

xecuting nature of the Accords in fslamic Repub-
}:Faﬁrns:l:—-_fﬂaﬂng E‘n._ 771 F!d 1279 {':]th_qu. I_?ESI-ﬂnn;'
theless. the court held that it did have Junsdm_l,mn over :“ l:
petition under section 203, as a consequence of its 1'1.111111':.r i
the Tribunal's award satisfied the requirements of the e
York Convention.

&rﬂd itself 10 be bound by language of this coun COnCerning

jes moved for certification of an immediate
apg:;? lup:!::f:nu ri. Gould moved for interlocutor rnuif_w of
the issue of whether the district count E:mp-erl:- could 'l.‘l'.l ?m
the Tribunal award under the New ‘|u_r1-= Convention: r:n
moved for interlocutory review of the issue of whether 1 ;
Algiers Accords are self-executing, The districi court grante
both motions. and issued an order certifving both questions
for an immediate appeal.

We agreed 1o hear these interlocutory appeals pursuant 1o
28 US.C. §1292(b).

In New York in 1938, the United Nations facilitated the
creation of an international agreement providing for enforce-

===

Tribunal Awards, found this
distriet courts for the purpose of enforcing I b
ilr;ll.lTﬂ.-El'l.'I. unpersuasive. Ministe uf Defense 1U_mtﬂ¥ﬂ &atﬁs!:ﬂ ng_h:
(C.D, Cal Jan. 14, 1988) (order denying G 5 Of wmm b The
issue was nol centified under section | 292ib) and thus does not Tarm & po
tign of the basis of this interlocutony appeal
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ment of foreign arbitral awards, Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards, 21 U.S.T.
2517, T.LA.5. No. 6997, 330 UN.TS. 38 ("the New York
Convention” or “the Convention™), Party-States to the Con-
vention agree 1o “recognize arbitral awards as binding and
enforce them in accordance with [their own] rules of
procedure.” New York Convention, Art. 11l. The United
States became a party to the Convention in 1970, and Con-
gress soon after enacted legislation implementing the provi-
sions of the Convention into domestic law, codified as

Chapter Il of the Federal Arbitration Act, 9 U.S.C. sections
201-208.

As part of this legislation, Congress vested federal district
courts with oniginal jurisdiction over any action or proceed-
ing “falling under the Convention.” as such an action is
“deemed to arise under the laws and treaties of the Unite
States.” 9 U.5.C. § 203, The starting point for our interp
tion is a supplementary statutory provision which pr
that an "arbitral award arising out of a legal relal
whether contractual or not. which is considered
cial, including a transaction, contract. or agreem
in section 2 of this title, falls under the Cony
§ 202 (emphasis supplied). The provisio 5,00 o except
from the definition of “falls under” certas rds made pur-

suant to-a domestic legal rrlminn:.hjgh h have no foreign

mers
escribed
SeUs.C.

nexus, fd N

[1] Under the plain meani

e statute then, three basic
requirements exist for juri

n 1o be conferred upon the
district court: the award st arise out ol a legal relation-

ship (2) which is commercidl in nature and (3) which is not

entirely domestic in scope. These three conditions are clea rlv
satisfied here.

Congress has provided that the New York Convention.
with minor modifications. shall be enforced in United States
Counts. 9 US5.C. §201. Anticle | discusses the scope of the
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Convention, mtin@ it “shall apply to the mitmm
enforcement | awards made in iht territory of a
State other ¢ State where the recognition :nd_ enforce-
ment of ucmrds are sought, and arising out of differences
betwe rsons, whether physical or legal . .. land those
aw t considered as domestic awards in the Etlm wh:-rc
ognition and enforcement are mughl."_Am:’l: LY.
hé*Convention defines “arbitral awards™ 1o include those
ade by permanent arbitral bodies.” Article 1. ¥ 2. The

award: it must be “made in the territory of another Cnnll.m:‘l-
ing State.” 21 US.T. 2566, reprinted at notes following 'El
U.S.C.A. § 201. Because of the “shall apply” i.‘".‘"‘.“ of Arti-
cle 1. we read these requirements into the jurisdictional man-
date of section 203.

@S United States imposes an additional related condition on the

The Tribunal's award satisfies these rcq-._nircwgms as well.
That is, the Tribunal sits at The Hague. which is in the Neth-
erlands, which is a contracting State. In nddumq. the award
is obviously not domestic in nature because Iran is one of the
parties to the agreement.

v

Gould sets forth two basic arguments to suppor its posi-
tion that the district court lacks jurisdiction over the m?rm::-
ment of the award under the Convention. First. relying on
language in Articles 1l and 1V, Gould argues thal I_h: Conven-
tion applies, and hence, jurisdiction to enforce exists, only as
to those awards that derive from an arbitral agreement in
writing to which the parties voluntarly submitted. It con-
tends that the Accords documents themselves do not sat 15l
this requirement. Second, Gould algdnited!States arbitral
award was not arrived at in compliRage wéhoftegC onven-
tion's supposed requirement that the proceedings be subject
1o a “national”™ arbitration law.
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A

Tl':u.- Convention does make several pronouncements con-
E:r:“;“l th-i f':.'"“ of the agreement leading up to the award,
o xample, it places upon each contracti ng State the abliga-

0 lo recognize an arbitral dgreement in writing between the
parties. Convention, Aricle II. = 1. In addition, the party
secking enforcement mus; file with the coun “[t]he original
a;r:em?t referred 1o in article 11, or 4 duly certified ﬁu 3
!hermf‘. E‘unvc_nliun. Article IV. % I(b). These provisions 3&:
:nd:rc[ seem o mdjn:-:le_ that the award referred 10 in section
203 emanate from g Wrilten agreement.

1!!'!"!'.* construe the Accords themselves as representing the
wntt‘en dgreement so required, on the strength of the Pres
den_l s authority o setyle claims on behalf of LUnited S:al;;
nationals through international agreements, “[IInternationa
greements settling claims by nationals of one state agai
the Bovernment of another “are established :'mv:rﬂ:is
practice reflecting traditional intermational theory.*

& Moore, 453 L.5. at 679 (quating L, Henkin, Fore ai::
& the Constitution (1972)), More specifically, ourt in
Dames & Moore held that the President pos he author-

ity to nullify awtachments and orde .
assets, id at 674, and X t of Iranian

the
E Lo suspend clai % ican ci
against Iran, /d, at 686, o "‘“g rican citizens

[2] Gould contends that Dame

foo
I'IETTDH’J)T construed, Indeed fé should be more

Court itself chose 1o

*The full text of the paragra m follows:

1. Each Contracting Sia | i

! - TECORNIZE an Sgreement In wrig
::d::;hmh the parties underiake 1o submit 1o arbitration all or
any difference which have arisen or which may anse between them
In respect of a defined legal relationship, whether contractual or

nat, concerni |
i) nga !Hh‘ﬂ.‘ﬂ matler capable of settlement by arbitra-

Ing

Mew York Convention, Anicle nyn.

)
<
O
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“re-emphasize t wness of our decision. We do not

decide that ident possesses plenary power to settle
claims, ev inst foreign governmental entities.™ fd m
6B, Nev ess, the Court went on to make clear that its

atends broadly enough to encompass the authonity
ident to settle claims under the facis before us. /d.
cause the President acted within his authority on
f of United States citizens, the real question is not

claims against Iran to arbitration. but whether the President
—acting on behalfl of Gould—entered into such an agree-
ment. The answer is clearly ves. Deputy Secretary of Stale
Warren Chnstopher initialed the Accords in his role as an
agent lor the President; and thus, the requirements of Article
I1.% 1 are satisfied.” In addition, the Final Tribunal Rules of
Procedure state that “[tlhe Claims Settlement Declaration
constitutes an agreement in writing by Iran and the United

E&-‘hﬂh:r Gould entered into a written agreement 1o submit its

"Could argues that the Convention envisages that the parbes themgelves
will have entered the requisite written agreement to arbairaie. Bt relies on
the history of negoliations leading to the Conveniion, Ser Quighes,
fecerroo by the United States 1o the Uaited Naions Caneniion om b Bec-
pgnition and Enfoecement of Foreggn Avbilral Awardy, 70 Yake L, 1049,
1061 n54 "I s definitely understiood, however. thai the Coavention
apphies only to awards resulting from arbitrations o which ihe paries have
submitted voluntanly, IT the arbitration were conducted by § permaneni
by 10 whach the parties are obligated to refer iheir dispuies regardless of
therr will. the preceedings are judicial rather than srtairal in charscier and
ihe resulting award consequently could not come within the purs s of the
Convention”Nquoting the Official Repon of the U'nied Siaves Delegation
1o the Capvenltion),

The quotation lendds some suppon 1o Gould's view. bigt we nevertheless
conclude that the Convention does not preclude the United Suates from
entering an agreement on behall of its nationals, a4 suthonzed by Damier
d Moore. We do not view the arbitration as having been convered from a
consensual to a judicial process. The process URAitea Statds!o one in
which a nation with a plenned economy ﬂ:qllyﬂ all w#m
by & state arbitral irnbunal. a prospect that coRcA o sdie delegates
negoliaiing the Convention. Sev Motes & Comments, Fifli-third aawaal

Weenng of ter Socierr. 51 Ame 1 It L 396 418 & 520019500



168 L]

States, on their own behalfs and on behalf of their nationals
submitting to arbitration within the framework of the Algiers
Declarations and in accordance with the Tribunal Rules "
Final Tribunal Rule of Procedure 1.3 {emphasis supplied)."®

Gould urges further that the onl ¥ court to have considered
the issue, the High Count of England. ruled that the Accords
do not satisfy the “agreement in writing” standard of the Con-
vention. See Dallal v. Bank Mellat, | All ER. 239 1Q.B.
1986). This is a mischaracterization of the High Court’s opin-
ion, however. First, the High Court in Dallal engaged in a rul-
ing on the merits of whether a Tribunal award barred a
proceeding in English courts as res judicata based on the same
claim; the Court was not ruling on whether it possessed juris-
diction under the Convention. Second. the Court’s analysis
focused on an evaluation of whether the “conduct of the par-
ties in the arbitration and, in panticular, their writte

pleadings”—not, as argued here, the Accords themselvess-*
constituted the “agreement in writing." /d. Finally, e~
Court's entire discussion appears to be dictum. “If i nere fey-
essary for me to decide the question at this stage)\ / Would

decide that the proceedings were a nullity in EIJ*J.L% Idw.” ff
(emphasis supplied).

|3] Moreover, even if the United Slngﬁw;'nmrm lacked

authority to enter into the agreement N WrlUnE required
under the Convention, we find p@ife the argument that

Gould, in fling its claim and a ing it before the Tribu-
nal, “ratified” the actions of ited States. See id at 134
Lewis, “"What Goes A omes Around: Can Iran

Enforce Awards of th U.S, Claims Tribunal in the
United States?,” 26 Colum.’J, Transnat’l L. 515. 546 |98 8).

"Although these rules were not Snalized until May 3, 1983, some time
after Holfman filed its claim with the Tribunal, they likely constiture spe-

cific memorializations of the agreement that was reached a1 the time the
United Siates assented 1o the Accords

——

. 17a

~ f B

ument Gould makes is premised on

iﬁl Article V. which lists the defenses

riy against whom enforcement of a Tribu-

nal Awazd bs sought."* Gould asserts that these defensive I:hm-n

visiopscontain an implicit requirement that the Conven |l "
ly to arbitral awards made in accordance with

The second

Eﬁa@m arbitration law of a Party State. In panicular, Gould

%hﬁi 10 buttress its position by looking 10 Article V.1 ek

»

ich provides that the party against whom enforcement 15

" sought may establish that enforcement should not be granied

if it can show that “the award has not yet become hmdm:u l::
the parties, or has been set usidl_: or suspended h-_rlrl E-nmp:: e

authority of the country in whu:_h. or under lh:r u-u:,r_nlt ‘-.-"
that award was made.” New York Cnm:nlmn.l rh; m:
1 (e} (emphasis supplied). Gu_uld argues that this s 5:1“
graph would be rendered dcvmd_ql practical m::mll:l e
Convention calls for the recogmition of a_'njardi 1:rt :_‘I'h .
those which are made under a foreign mumr:lp_m] law. {uls. :“
concludes that because the Tribunal’s award in r._'n or l: ﬂil
was a creature of international la_w. and not nauun:l_l “:;IH
does not “fall under” the Convention pursuant 1o section <t.3.

jon 203 does not contain a separate ]uns:h:u!cmll
reL.:JliriiEI:::‘ that the award be re ndtrr.':li subject tE_.t n:i_'uJI::':Il
law.” Language pertaining 1o '.IFI‘.' “th_um ufla_w |51..ur ul i
mentioned, or even alluded to, 1!1_Art:-:i= 1. u:h_wh |I.i||; ou .
Convention's scope of applicability. In addition, a II uui'th!ﬂf
is a close question, the fairest reading of Convention

i is limited to the seven defiemses
1A party seeking to avoid enforcement is

nmupd‘m}um:!r Y of the Conventian, and also has the hu:.ﬂn uffrrf:::
establish any defense, Parsons & Whittemore Oversaas Cir |.;5|Iu:1' ;q e
aie de !'Indusirre du Papter (Rakia), S08 F.1d 969, 973 (24 E".ii'fﬂu'nlr
Biotrontk Messiund Therapiegeraeie GrbH I{Jﬁj{ep §fﬂ?—5§ ;'u:tu:h
Insiriurmient Co. 415 F. Supp. 133, !!ﬁlD.HJ.fH L ris e
defenses 10 enforcement narrowly. Farsons 98 ;
973-77
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appears to be that it applies to the enforcement of
non-national awards, Indeed, a Dutch court has so held, Sev
Sociele Europeenne d' Etudes et d Enterprises v. Sovialist Fed-
eral Republic of Yugoslavia, HR (Hoge Raad der Nederlan-
den) NJ 74, 361 (1974)(hereinalter “Sociere™)." In Socicre.
the Hoge Raad. the highest court of the Netherlands. reversed
the Court of The Hague. which had ruled that the Dutch trial
court erred in recognizing an arbitral award that was not
issued according to the law of Switzerland. The Hoge Raad
held that the strictures of Article ¥V do not come ino effect
unless amd until “the party against whom the award s
invoked furnishes prool of the existence ol one of the impedi-
menis specified under (a) o (e) [in Article V. £ an 1006-07,
“The relationship between the award and the law of a particu-
lar country need only be examined in the framework of an
investigation 1o be carried out following a plea that the

impediments mentioned in Article Vil)exist . . . in respect u{g)

which questions may anse which can be answered only wi
reference to the law of a particular country.” fd

|5] In addition, allowing the parties to untether
lrom a pre-existing “national law™ stll leaves dert

guards in place to guard against en rﬂrﬂmt;

Ve
Lafe-
therwise
ntains several
¢ opportunimy
gainst enforcement
riacle ¥, 9% lib) bl
v Tunction as a forum for
tes, eg.. when it is called
tween the United States and
he Claims Settlement Declara-

unfair arbitration award. The Conventi
due process protections requiring notice
to be heard as well as a defense to gua
of awards contrary to public poli
Also, while the Tribunal at tim
the resolution of interstate
upon to render an opinion
Iran under Article II.

" gee alio Lewis, “What Goes Around Comes Around: Can lran Enforce
Mwards of the ran-L).5, Claims Trbunal in the United States™.” 26 Colum.
J. Transnat’l L, 515, 5501 1988); Lake & Diana, *Judicial Review of Awards
aof the Iran-United States Claimid Trbunal: Are the Trnbunal Awards
Dutch?™ 16 Law & Policy Int'l Bus. 755, T96-E00 (1 284); buf tee A ), Van
dien Herg. The Mew York Arbitration Convention of 1958 Towards a Uni-
form Judicial Interpretation at 28-40 (1981},

N
ot
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erned with the resolution of private
1 : relating 10 the
law rights ba tractual arr;ng:m:nts ‘
provision of gobds amd services. Article 11,9 1. It certainly has
served this *@ function in this case.
@f as they are laid out, the drlgnlm seem 10 _lwlgr
ral awards made pursuant to municipal d-nm:nnl: law
ke made pursuant to law of the parties’ choosing. as in

tion, it primarily ig'c

whom enforcement is sought to defend against enforcement
if “the arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement. was nol
in accordance with the law of the country where the arbitra-
tion took place™ (emphasis supplied).

L:I -
E&is case. In particular, Article vV 1 1{d) allows a party against

Although this language seems to be at loggerheads with that
of Article V 1 I{c) concerning “the country . .. under ll'!t law
of which, [the] award was made,” 1t 15 pnsﬂ_hlt to r:mn_’n:ul: the
two provisions in accordance with an interpretation II'I:IE
holds that the Convention applies to “nnn-nahqnul 'l_n
awards, That is, if the parties choose not o have their Irhl-!nl-
tion governed by a “national law.” t?'u.-n the losing pany sim-
ply cannot avail itself of certain of the defenses in
subparagraphs (a) and (e).

[7] Thus, we conclude that an award need not hu: Im!d:
~under a national law" for a court to entertain jurisdiction
aver its enforcement pursuant to the Con vention."

Yy addition, we are reluctant to read into the statgte a junsdictional
requirement based on language contained in a defeniave clause af the Con-
vention. for fear of ruling on the merits. To do so might well allow Gould
1o avoid its burden of prool. Afier all. it is Gould that carnes the burden af
proving that the award is nol consistent with the law of the natron i which
it is rendered, Article V. ® | (*Recognition WditeldrSteag! the a= ard
may be refused, a1 the request of the pary lpaplén *Iyg'-ﬂhl.'ﬂ-ll‘ﬂ'_p
if that parry furnishes 1o the competent authoril where Lhe recogniton and
enforcement is sought, proof that .. “lemphasis supplied}; ser also A, van
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The dinn‘gt court properly denied that portion of Gould's
motion to dismiss for lack of jurisdiction over this matter
under 9 U.5.C. § 203, because the award of the Iran-United
States Claims Tribunal that Iran seeks 1o enforce “falls
under” the New York Convention. Because we conclude that
Jurisdiction exists under section 203, we do not reach the
question of whether there was jurisdiction under 28 U S.C,
§ 1331. Therefore, we do not consider Iran’s cross-appeal on

the question of whether the Algiers Accords are
self-executing.

AFFIRMED.

S
o‘gL~
&

den Berg, The New York Arbitrasion Convention of | M i“[ Tihe only

possibilily 1o oppose the enforcement on the gro he award is nol
governed by an arbitration law is to obizn a o i the court in the

country in which the award was made that the a i% not an award within
the purview of its arbitration law"), $ .

&
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APPENDIX B

STATES DISTRICT COURT
CE ISTRICT OF CALIFORNIA

CV 87-03673 RG

\ MINISTRY OF DEFENSE OF THE
ISLAMIC REPUBLIC OF IRAN,
Petitioner,
V.

GOULD, INC., GOULD MARKETING INC, HOFFMAN EX-
PORT CORPORATION, GOULD INTERNATIONAL, INC. and
DOES ONE THROUGH TEN,

Reapondents.

[FILED JANUARY 14, 1988]

ORDER

For the reasons stated below, this court denies the de-
fense motion to dismiss the petition of the Ministry of
Defense of the Islamic Republic of Iran to enforce the
arbitral award entered in its favor by the Iran-U.S. claims
tribunal.

This case involves a petition to confirm an award granted
by the Iran-United States Claims Tribunal (Tribunal). The
Tribinal was created as part of the agreement that re-
solved the hostage crisis between the United States and
Iran. The agreement was announced in declarations that
are known collectively as the &Eerim ?Tnm‘;; The fune-
tion of the Tribunal iz to adjudicate cla tween na-
tionals of one country and the wvgﬂéﬁg%ﬁggt%ﬁe other,
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as well as claims between the two governments. Under
the Algerian Accords, however, the two governments are
not permitted to file claims before the tribunal against
nationals of the other country. The governments are per-
mitted, however, to file counterclaims arising out of the
same occurrence or transaction. Therefore, Iran could not
have directly brought its claim before the Tribunal in this
action. Hoffman filed the initial claim before the Tribunal
after its action in federal court was directed there by
reason of the settlement process.

The petition that is the subject of this action is based
upon an award granted in favor of Iran on its counter
claims. Hoffman's claims involved two contracts, Iran in-
stituted counterclaims, over which, Hoffman argued, the
Tribunal did not have jurisdiction. Finding that foree ma-
Jeure had terminated the contracts, the Tribunal issued an
interlocutory award announcing its intention to conduct an
equitable accounting between the two parties.

Subsequent to the interlocutory award, Hoffman (yas :
merged into Gould Marketing Ine. (GMI), a wholl

subsidiary of Gould International, Ine. (Gould).
of the merger ghares of stock in Hoffman w
into shares in Gould.

The Tribunal issued its award in fa
22, 1984, referring to GMI as the_clhi
consolidated the claims arising
awarded Iran $3,640,247.13, al
ance of part of one contract

Iran has filed this petiti
The motion to dismiss two principal positions:

1. The Republic of Irin is not entitled to access to the
courts of the United States, and

2. There is no legal mechanism for enforcement of the
Tribunal's award available to a United States court.

€ contracts, and
specific perform-

king to enforce the award.

® 210

Access e

Defendants (n.jq):uurae. correct in stating that the
United States formally recognized the Republie of
Iran and t ped, the nations have engaged in recent
months in of mutual hostility, attended by substantial
ol on each side. It ig likewise mw that, as an
iral general principle, access to Uni States courts

n restricted to nations enjoying recognition by and
matic relations with this country. Whether that prin-
le retains significant vitality in the turbulent years since

the niceties of 19th century diplomacy, might be debated.
It is not necessary to engage in that mnlyrh. however,
because the crystal-clear governing rule is that sccess to
our courts is a matter strictly within the purview of the
Executive Branch. In Pfizer v. Governmenl nj:fliii. 84
1.5, 308 (1978), the Supreme Court stated-lw
after it restated the rule for which the case is cited by
defendants here—that it is the exclusive power of the Ex-
scutive Branch to determine which nations are entitled to
sue in this country. The Court went further to state the
rule of complete judicial deference to the Executive Branch.
That ends the inquiry. The Government's Statement of
Interest in this case is an unequivocal request for access
to the courts for Iran in matters arising from 1
counterclaim awards which are not voluntarily paid.

Jurisdiction for Enforcement

Two bases of federal court enforcement jurisdiction have
been suggested. The first is subject matter jl:rll:lﬂ'lhﬂ
afforded by 28 U.S.C. § 1331—"federal question. The sec-
ond is the Convention on the Recognition and Enforcement
of Forelgn Arbitral Awards.

1. The court must decline to exercise federal quﬂtiur!
jurisdiction in this case. It is clear that the Presidents
adoption of the Accords as an exeUnited@tatgynt was
a constitutional act, giving the Accipdigdrs90ge 7gstances,

@%Wﬂrld War 11, which have seen wholesale departures from
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the status of a treaty notwithstanding noncompliance with
Article I, Section 2, Clause 2. Dames & Moore v, Regan,
453 U.S. 654 (1981). Such an agreement, however, be-
comes a part of the law of the United States only if it is
self-executing and requires nothing further to implement
it. The Ninth Circuit has concluded that this was not the
case with the Accords. In Jalamic Republic of Iran v
Boeing Co,, 771 F.2d 1279 (1985), the court stated:

We conclude that the language, purpose and in-
tention behind the Accords was to I'.I'.I:I-I:: th;}n

executory agreements, and that they are not self-
executing, either in whole or in part.

The Department of Justice suggests that this court over-
look that rather direct and unqualified statement on szevy-
eral grounds:

strictly technical standpoint, in the sense that it was no
necessary to reach the result that obtained. The fac <
that the court used the quoted conclusion to grounds g
decision, and the statement was hardly a “throwaws

2.' l'I‘h:« Ninth Circuit's holding was inconsiste
decizion in Dames & Moore v, Regan, which
to say that the Accords are self-executi
has a bit more appeal, but the Panel obwi had studied
ﬂumlﬂr & Moore, since it was cited: generally the
province of a court of appeals to et courts within
its cireuit what a Supreme Euu@iun means—not vice-
VErsa.

1. The statement is dictum: That may be true from a l

argument

3. The court here shou ve "great weight" to the
opinion of the Executiy ch as to interpretation of
an international agre : That is true, to some extent.
Suffice it to say that the view of Iran v, Hoeing is probably
quite a bit different from a soft chair in DOJ headquarters
than it is from a district bench within the confines of the
Ninth Circuit. One might speculate that the Panel deciding

2ha

the case would at have stated its conclusion in dif-

ferent terms w nsidering the facts of the matter
at bench, but is bound by the decision as it
stamds.

nQ iz of the opinion that jurisdiction to con-
side dse is offered by the Convention on the Rec-
o and Enforcement of Foreign Arbitral Awards
%q onvention''), [1970] 3 U.S.T.5. 2517, TLAS. No.
ﬁ . In the implementing legislation it is clear that ae-
tions arising under provisions of the Convention are

%deumed to arise under the laws of the United States. 9

&
o

U.5.C. § 208

The Convention certainly is applicable to the claim here
in that the Tribunal is a permanent arbitral body, the
dispute involved legal persons and a commercial relation-
ship, and the decision was rendered in the territory of a
contracting state. The defense objection to this basis of
jurisdiction is two-fold:

1. There was no agreement in writing: The fact that
neither Presidents Carter nor Reagan physically signed the
Accords is irrelevant. The history of those proceedings
teaches that they both embraced the agreement at least
as fully as if they had done so. The question whether the
Executive can bind U.S, persons to such an arrangement
as if they were signatories iz quite effectively dispatched
by the Dames & Moore decision. The power o exercise
sovereign authority to the objective of settlement of na-
tionals' claims against foreign governments is not subject
to serious doubt. The Claims Settlement Declaration is
specific that it constitutes a written agreement between
the nations on their own behalf and on behalf of their
nationals.

2. The Tribunal must have applied the law of The Neth.
erlands for the award to be enfo le under the Con-
vention: While the Tribunal made Heq F8@8See 1o
international law, it was sitting in BRgEIS2:0f 18t had
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applied Dutch arbitration principles the result would have
been identical. The defense objection on this point has
some appeal, but the form v. substance tension should be
resolved in favor of the overriding judicial interest in ef-
fective arbitral proceedings, even on this scale. The court
is not at all convineed, in any event, that reliance on the
body of international law would take this award out of the
ambit of the Convention.

The defendants’ ohjection to the form of pleadings here,
while strictly correct, is unavailing to secure dismissal, The
issue is fully before the court and has been met by ex-
tensive briefs and arguments of the defense, F.R.C.P. 1.

The motion to dismizs on the grounds discussed above
is denied. There remain the issues of which parties are
properly bound by the award and affirmative defenses to
enforeement. A status conference to discuss the future
progress of this case is ordered for February 10, 1988, at
:00 p.m. The parties will submit status memoranda w
recommendations no later than & days prior to confe

/s Richard A. Gndhninl\.o
RICHARD A. GADBOISNR.
United States Dis Judge

DATED: January 14, 1988

QA
N
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APPENDIX C
UN QA'I‘EB DISTRICT COURT
FOR r&nu DISTRICT OF CALIFORNIA
%‘

MINISTRY OF DEFENSE OF THE

ISLAMIC REPUBLIC OF IRAN, -
Petitioner,

————

CV B7-03673 RG

V.

] ) T T 11_

GOULD INC., GOULD MARKETING, INC., HOFFMAN E

PORT CORPORATION, GOULD INTERNATIONAL, INC. and
DOES ONE THROUGH TEN,

[FILED MARCH 3, 1988]

AMENDED ORDER

On January 14, 1988, this court entered an Order de-
nying the motion of respondents Gould Ine., Gould Mar-
keting, Inc. (“GMI"), Hoffman Export I:'Drp?f‘l-ﬁm and
Gould International, Inc. to dismiss the petition of ﬂ:'.'
Ministry of Defense of the Islamic Republic of Iran (“lran”)
to enforce an award against GMI rendered by the !J'II'I
United States Claims Tribunal (the “Claims Trl'h_l.lnnl ) in
The Hague (the “Award”). This court sl:ugd in its Order
that it does not have federal question subject matter ju-
risdietion to enforce the award under the terms of Algiers
Accords, pursuant to 28 U.S.C. § 1331, but that jurisdie-
tion is offered by the Convention ob/nitediStagesion and
Enforcement of Foreign Arbitral ARagls 5810 7l 2617,
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T.LA.S. 6997, 330 UNT.S. 3 (the "New York Conven-
tion"') and 8 U.B.C, § 203,

On February 9, 1988, respondents moved this court for
an Order, pursuant to 28 U.5.C. § 1292(b), certifying to
the United States Court of Appeals for the Ninth Circuit
the court's ruling that it has jurisdiction to enforce the
Award under the New York Convention.

For the reasonz stated below, this court GRANTS the
motion of respondents and hereby AMENDS its Order to
provide for certification for interlocutory appeal, as pro-
vided in 28 U.5.C. § 1292(b), of the question of whether
thiz court has jurisdiction to enforce the Award under the
New York Convention and 9 U.8.C. §208; furthermore,
at the request of Iran, this court also certifies for inter-
locutory appeal the question of whether the court has sub-
ject matter jurisdiction to enforce the Award under the

terms of the Algiers Accords, pursuant to 28 U.8.C. § 1331. I

The Court is of the opinion that these two issues invol
controlling questions of law as to which there are :
stantial grounds for difference of opinion and that
mediate appeal from the Order may materially
the ultimate termination of the litigation.

It is further ORDERED that, pursuant L
of 28 1.5.C. § 1202{(b), these proceedin

AP be stayed

States Court of Appeals for the

Pursuant to respondents’ appli
the interest of judicial effici
the court issued on Fe
and this order substitu
1136-37 (9th Cir. 198

1988 is hereby vacated
re Henny, B12 F.2d 1133,

Dated: March 3, 1988 /&/ Richard A. Gadbois, Jr.
RICHARD A, GADBOIS, JR.
United States District Judge

. 2%

APPENDIX D
UNITE Qﬂﬁ COURT OF APPEALS
é, E NINTH CIRCUIT

/@ﬂsm&' OF DEFENSE OF THE ISLAMIC REPUBLIC
OF IRAN, N
Petilhumers,

No. BR8-8049

V8.
GOULD, INC,, et al,

Respondents.

No. BB-8063

MINISTRY OF DEFENSE OF THE ISLAMIC REPUBLIC

OF IRAN, .
FPetitioners,

V5.

GOULD, INC., et al,

Respondents.

New Docket No. for
hoth petitions:
C.A. No. B8-5881

13, 1068
[FILED APRIL nit]ed States
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ORDER
Before: GOODWIN and SCHROEDER, Circuit Judge

These petitions for permission to i
court’s order of January 14, 1988, as mfm‘j’mﬁt
1988, are granted. The petitions shall result in a single
appeal. Petitioners shall perfect the appeal in accordance
with Fed. R, App. P. 5(d). This appeal ghall be calendared
before the same panel for disposition on the merits that
hears the appeal that results from the petition for per-
mission to appeal, no, 88-8058,

e
. S
$$

N4

%&\

. dla

UNITED-STATES COURT OF APPEALS
THE NINTH CIRCUIT

O No. BB-8058
O%‘ New Docket No. BE-5879

GOULD, INC., et al.,
Petitioners,

Va.

MINISTRY OF DEFENSE OF THE ISLAMIC REPUBLIC

OF TRAN,
Respondents,

[FILED APRIL 13, 1988)

ORDER

Before: GOODWIN and SCHROEDER, Circuit Judge

This petition for permission to appeal the district court's
order of January 14, 1988, as amended March 7, 1988, is
granted. The petitioner shall perfect the appeal in accord-
ance with Fed. R. App. P. 6{(d). This resultant appeal shall
be calendared before the same panel for dispesition on the
merits that hears the appeal resulting from petitions No.
BR-B049 and B8-B8063,

United States
Page 55 of 78
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APPENDIX E

DECLARATION OF THE GOVERNMENT OF THE DEM-
OCRATIC AND POPULAR REPUBLIC OF ALGERIA
CONCERNING THE SETTLEMENT OF CLAIMS BY THE
GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF THE ISLAMIC REPUBLIC

ll}:‘a :RAH (Claims Settlement Declaration), 19 January

The Government of the Democratic and Popular Re-
public of Algeria, on the basis of formal notice of adher-
ence received from the Government of the Islamic Republic
of Iran and the Government of the United States of Amer-
ica, now declares that Iran and the United States have
agreed as follows:

Article 1

Iran and the United States will promote the settlement,
of the claims deseribed in Article 11 by the parties direcly/
?unf&rﬁe:l& Any rsu-:h claims not settled within six ﬂdg

rom the date of entry into force of this eement\ghall
be submitted to binding third-party n.rhitriﬁ;n :ﬁtw‘{mﬁ;‘hﬁ
ance with the terms of this Agreement. The-dforemen.
tioned six months' period may be extended ¢ by three
months at the request of either party. </,

Article 11

1. An international arbitral J:h&m bunal (the Iran-Uni
States Claims Tribunal) is hefeby, Eatnhﬁslited for ﬂ'run;:le:i
pose of deciding claims g{’&:‘:ﬁn&la of the United States
against Iran and claims & “hationals of Iran against the
United States, and any counterclaim which arises out of
the same contract, transaction or oecurrence that consti-
tutes the subject matter of that national's claim, if such
:In_umu and counterclaims are outstanding on the date of
this Agreement, whether or not filed with any court, and

a0a

arige out of debts ontracts (including transactions which
are the subject g.l‘-.J‘g rg of credit or bank guarantees),
expropriations @réether measures affecting property rights,
excluding colfiims™described in Paragraph 11 of the Dec-
laration pf the Government of Algeria of January 19, 1981,
and claims arizing out of the actions of the United States
in pesgbpse to the conduct described in such paragraph,
aqdq.y]uding claims arising under a binding contract be-
twhgn the parties specifically providing that any disputes
£ under shall be within the sole jurisdiction of the com-
petent Iranian courts, in response to the Majlis position.

2, The Tribunal shall also have jurisdiction over official
elaims of the United States and Iran against each other
arising out of contractual arrangements between them for
the purchase and sale of goods and services.

3. The Tribunal shall have jurisdiction, as specified in
Paragraphe 16-17 of the Declaration of the Government
of Algeria of January 19, 1981, over any dispute as to
the interpretation or performance of any provision of that
Declaration,

Article 111

1. The Tribunal shall eonsist of nine members or such
larger multiple of three as Iran and the United States may
agree are necessary to conduct its business expeditiously.
Within ninety days after the entry into force of this Agree-
ment, each government shall appoint one-third of the mem-
bers, Within thirty days after their appointment, the
members so appointed shall by mutual agreement select
the remaining third of the members and appoint one of
the remaining third President of the Tribunal. Claims may
be decided by the full Tribunal or by a panel of three
members of the Tribunal as the President shall determine.
Each such panel shall be composed by, the gat and
shall consist of one member appointed ) three
methods set forth above. ge v o



2. Members of the Tribunal shall be inted
Tribunal shall eonduct its business in ammu& ‘:lnﬂ':'ll :I!::
arbitration rules of the United Nations Commission on In-
ternational Trade Law (UNCITRAL) except to the extent
modified by the Parties or by the Tribunal to ensure that
this Agrgermant can be carried out. The UNCITRAL rules
for appointing members of three-member tribunals shall
Epplj; mutatis mufandis to the appointment of the Tri-

unal.

e

4. Claims of nationals of the United States and [ran
that are within the scope of this Agreement shall be pre.
sented to the Tribunal either by claimants themselves or
in the case of claims of less than $250,000, by the g'nv-l
ernment of such national,

4. No claim may be filed with the Tribunal more than
one year after the entry into force of this Agreement or
six months after the date the President is appointed,

Declaration of the Government of Algeria of Ja.nj

1981.

Article IV
1. All decisions and awards of the shall be final
and binding,
*
&, The President of the Tri certify, as pre-

have been satizfied.

.H' Any award which the Tribunal may render against
either government shall be enforceable against such gov-
ﬁrnEent in the courts of any nation in accordance with

s laws.

whichever is later, These deadlines do not apply to
procedures contemplated by Paragraphs 16 and 17 Hﬁ‘

C)O

4

I

\
4‘0%/\

<

J5a

Article ¥

The Tri decide all cases on the basis of re-
spect for la ing such choice of law rules and prin-
ciples of ial and international law as the Tribunal
determine be applicable, taking into account relevant

the trade, contract provisions and changed eir-
es.

LiEH

Article V1

1. The seat of the Tribunal shall be The Hague, The
Netherlands, or any other place agreed by Iran and the
United States.

2. Each government shall designate an Agent at the
seat of the Tribunal to represent it to the Tribunal and
to receive notices or other communications directed to it
or to its nationals, agencies, instrumentalities, or entities
in connection with proceedings before the Tribunal.

3, The expenses of the Tribunal shall be borne equally
by the two governments.

4. Any question concerning the interpretation or appli-
cation of this Agreement shall be decided by the Tribunal
upon the request of either Iran or the United States

Artiele VII

For the purpose of this Agreement:

1. A “national" of Iran or of the United States, as the
case may be, means (a) & natural person who is a citizen
of Iran or the United States; and (b) a corporation or
other legal entity which is organized under the laws of
Iran or the United States or any of its states or territories,
the District of Columbia or the Commonwealth of Puerto
Rico, if, collectively, natural personbnitied State8izens of
such country hold, directly or indiredPlagerbmbfi#8: in such
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corporation or entity equivalent to fifty per cent or more
of its capital stock.

2. "Claims of nationals” of Iran or the United States,
as the case may be, means claims owned continuously,
from the date on which the claim arose to the date on
which this Agreement enters into force, by nationals of
that state, including claims that are owned indirectly by
such nationals through ownership of capital stock or other
proprietary interests in juridical persons, provided that the
ownership interests of such nationals, collectively, were
sufficient at the time the claim arose to control the cor-
poration or other entity, and provided, further, that the
corporation or other entity is not itself entitled to bring
a claim under the terms of this Agreement. Claims re-
ferred to the arbitration Tribunal shall, as of the date of
filing of such claims with the Tribunal, be considered ex-
cluded from the jurisdiction of the courts of Iran, or of
the United States, or of any other court.

3. “lran"” means the Government of Iran, any poli
subdivision of Iran, and any agency, instrumentaliey
entity controlled by the Government of Iran or any ¢ 'E@ :
subdivision thereof.

4. The "United States" means the G

t of the

United States, any political subdivisi United
States, and any agency, instrumental entity con-
trolled by the Government of the States or any

political subdivision thereof, .

&

o8

Q

37a
Article V111
This A enter into force when Gov-
ernment :F%hm received from both lran and the
United Sta atification of adherence to the Agree
ment.
Init] “January 19, 1981
b& n M. Christopher
the
puty Secretary of State of the Government of
xited States By virtue of the powers vested in him by
i Government as deposited with the Government of Al-

geria

United States
Page 58 of 78
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APPENDIX F

ARTICLES I THROUGH VI OF THE CONVENTION ON
THE RECOGNITION AND ENFORCEMENT OF FOR-
EIGN ARBITRAL AWARDS, NEW YORK, JUNE 10, 1958.

Article |

1. This Convention shall apply to the recognition and
enforcement of arbitral awards made in the territory of
a State other than the State where the recognition and
enforcement of such awards are sought, and arising out
of differences between persons, whether physical or legal.
It shall also apply to arbitral awards not considered as
domestic awards in the State where their recognition and
enforcement are sought.

Z. The term “arbitral awards" shall include not only { )
awards made by arbitrators appointed for each case but, l

aleo those made by permanent arbitral bodies to which
parties have submitted. Q‘

3. When signing, ratifying or acceding to this
tion, or notifying extension under article X
State may on the basis of reciprocity declar
apply the Convention to the recognition orcement
!:t' awards made only in the territory o r Contract-
ing State. It may also declare that i% ¥ the Con-
vention only to differences arising ot oNegal relationships,
whether contractual or not, whi ‘considered as com-
mercial under the national |a State making such

declaration.
\@It 11

1. Each Contracting State shall recognize an agreement
in writing under which the parties undertake to submit to
arbitration all or any differences which have arizen or
which may arise between them in respect of a defined

()és

3

d%a

legal rﬂlntiunshimether contractual or not, concerning

a subject mat ble of settlement by arbitration.

2. The agreement in writing” shall include an
arbitral ¢ in a contract or an arbitration agreement,
signed parties or contained in an exchange of letters
or t 8.

he court of a Contracting State, when seized of an

@I n in a matter in respect of which the parties have

ade an agreement within the meaning of thiz article,
shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is
null and void, inoperative or incapable of being performed.

Article 111

Each Contracting State shall recognize arbitral awards
as binding and enforce them in accordance with the rules
of procedure of the territory where the award is relied
upon, under the conditions laid down in the following ar-
ticles. There shall not be imposed substantially more oner-
ous conditions or higher fees or charges on the recognition
or enforcement of arbitral awards to which this Convention
applies than are imposed on the recognition or enforce-
ment of domestic arbitral awards.

Article IV

1. To obtain the recognition and enforcement mentioned
in the preceding article, the party applying for recognition
and enforcement shall, at the time of the application, sup-
ply:

(a) The duly authenticated original award or a duly cer-
tified copy thereof;

(b} The original agreement referred to in article 11 or
a duly certified copy thereof.

2. If the said award or wm#&?&?%&tﬁ%e in an
official language of the country in oh (e’ Rward is
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relied upon, the party applying for recognition and en-
forcement of the award shall produce a translation of these
documents into such language. The translation shall be
certified by an official or sworn translator or by a diplo-
matie or consular agent.

Article ¥

1. Recognition and enforeement of the award may be
refused, at the request of the party against whom it is
invoked, only if that party furnishes to the competent au-
thority where the recognition and enforcement is sought,
proof that:

{a) The parties to the agreement referred to in article
Il were, under the law applicable to them, under some
incapacity, or the said agreement is not valid under the
law to which the parties have subjected it or, failing any

indication thereon, under the law of the country where | C)

the award was made; or

(b} The party against whom the award is invoke
not given proper notice of the appointment of .

trator or of the arbitration proceedings or was rwise
unable to present his case; or $

(¢) The award deals with a difference ontemplated
by or not falling within the terms of ission to
arbitration, or it contains decisions on rs beyond the

» provided that, if
arbitration can be
ted, that part of the
matters submitted to

scope of the submission to arbi
the decisions on matters submij
separated from those not so
award which contains d
arbitration may be ree and enforced; or

{d) The composition of the arbitral suthority or the ar-
bitral procedure was not in accordance with the agreement
of the parties, or, failing such agreement, was not in ac-
cordance with the law of the country where the arbitration
took place; or

|
%
1\

4ia
(e} The award yet become binding on the par-
ties, or has hee side or suspended by a competent
authority of ntry in which, or under the law af
whieh, tha was made.

2. and enforcement of an arbitral award
may %ﬂ’ refused if the competent authority in the
-:m@ here recognition and enforcement is sought finds

{a) The subject matter of the difference is not capable

%n[ settlement by arbitration under the law of that country;

or

b} The recognition or enforcement of the award would
be contrary to the public policy of that country.

Ariicle VI

If an application for the setting aside or suspension of
the award has been made to a competent authonty re-
ferred to in article V (1¥e), the authority before which lh_e
award is sought to be relied upon may, if it considers it
proper, adjourn the decision on the enforcement of fhe
award and may also, on the application of the party claim-
ing enforcement of the award, order the other party Lo

give suitable security.

United States
Page 60 of 78
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qu@uﬁa PRESENTED

This ca ts from the first effort to enforce
an award Iran-United States Claims Tribunal
in a States court. The two circuit courts that
hav ssed the issue of the nature of the Algiers

have ruled that the Accords are not self-
z%“ ting, and no mechanism for enforcement of
ims Tribunal awards has yet been enacted by Con-
gress. In the absence of implementing legislation, the
courts below have held that the award may be en-
forced by means of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (“New
York Convention™). This raises the following ques-
tions:

I. Do the Algiers Accords, the international agree-
ments by which the United States and Iran
brought about the release of American diplomatic
hostages and the unfreezing of Iranian assets, con-
stitute a voluntary written arbitration agreement
signed by the parties, as required by the New
York Convention, when one of the parties is a
private American entity that was not a signatory
to the Algiers Accords and was required to submit
its claims to the lran-United States Claims Tri-
bunal after the President had suspended its claims
and had barred it from prosecuting those claims
in its chosen forum, the 1.8, district court?

II. Is an award rendered by the Iran-United States
Claims Tribunal in a state which is a signatory to
the New York Convention enfodnitddStatesn the
validity of the award cannot bePelyell@tpf&r es-
tablished under that country's municipal law and,
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cartification for Interlocutory appeal.
Cartifloatlon wvas granted, the Sth Clroult
ascoopted the Appeal. Gould gt gl appealad
the court's jurisdictlon contanding that
Iran could not bring that acklon undar tha
terme of tha Conventlion and § USC g§201-
d08. TIran, on tha other hand, appsaslad
tha Dlstrlct Court's finding that It
lackad jurlsdiction undar 28 USC §1331.

The Unlted States Justlcs Dapartmank
filed an pmnlcus gurips brief supparting
tha posltion of Iran and argusd that both
% ©v.8.C. §N01-308 and 29 WSC §1111
conveyed jurisdiction for\ thd ODlatrlct
Court to hear Iran's pstitlen for an order
conflrming the arbltral sward.

Tha Court af Appasla found foar Icvan

by atfirming ths\District Court's halding

T
that tha Conventlon ssnd, ® USC §§201=-200
gonvaysd jurlsdleElon but did not rile on
Iran's cross sppeal regarding tha 18 USC
§1331 lssua—Gould's patltion For & welt
proparly anly concerns the declelon of the
Court ol Appaals regacrding the Conventlon
and, Gould's apparant argumant abouk 28
U.g.c. §1331 addrasses mabtbsers not at

lesua hara.
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B
BUMHARY OF THE ARGUHENT

The Convent lon reguices that an sward
enforceable under lts terms be the resulk
of procesdings pursuant to & written
arbltration sgreament. Gould Inltistsed
tha procesdings with a written decumant
and thersafter subsitted many documsnts
to the Tribunal, all or most of which vers
responded to by Irsn In wrlting. Tha
purposs of requiring s wrltten agresemdant
im & statute of frauds typs of ragulramant
and I8 to assura bthat & dafault ™ ls not
taken with respesct to a pacty who didn't
agras that partlcular disputss might bas
rasclved by arblteatlan. A party
Initiating an srbdtkation cannot be sald
not to have, ageesd to I, apd the

subsisslon 8f. tha Inltlating petitlion Ila

9
gufflclant avlidance of ‘that agreasmant.

In any a&avant, \the United Btatas
governmant dld agres ko It and Gould's
ftiling of Jte pectltion would ak lesast
const ltute” Gould's ratliflcation of the
agreessnt of the United States on lts
betial £, and so constitute an agreement on
tha part of Gould.

Had Gould not wanted to Inltlate a
Tribunal procesding It could have sought
anocther forum such ams the Claims Court or
another jurledlctlon such am England. Tha
Executiva, In the sxercles of lte foralgn
policy powers removed thes coss from the
Dlstrlet court In vhich It was originally
filad but this no more vitlates the
Syoluntar iness® of Gould's Cillng at the

Tribunal than do other msore ordinary

United
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restrlctlone of jurlsdiction, venue, ato.
Bacauss Iran could not initlate an action
agalnet Gould In the Tribunal Gould had
tha lukury of dolng nothing at all and so
avolding the adjudication of Iran's claies
sgalnet it. It choss, howevar, to
Inltists the arbltrstlion sand now cannat
say that It did not agres to lt.

The purposs of arbltratlien Is ko
Faduca tha litlgaclon burdan on the
judicial aystem and to wsimplify! ‘the
resclutlon of dlisputes. The purposs of
the Convantion Is to parsit~Judicial
anforcement of avards againat partiss who
having submitted to tha presusably simpler
and less complex proacesding of arbltration
now refuss to shide by tha arbltrator's

doclaelon.

11

Tha thrust of oGould's argusant [a
that additlional laysrs of forelgn and
domostic law should ba added to thae
procass thareby sdding to lte complewity
rather ‘than/ raducing lk. The Conventlon
provides for adaguates safagusrds In ths
country In which snforcessnt Is sought.
Héthing is to be galned by metaphyslcal
speculatlon as to tha necesslty and
charactaristics of a ®"natlonallty® of an
swvard. The partlss agrasd to a procedurs
for the solutlon of thelr disputa. Ir It
was carrled out In sccordance with that
sgresment In & signatory stats othar than
tha ona In which snforcemant Is sought,
It should ba enforced If It meets the dus
procesa requirements spelled out in the

Convent lon.
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In any case Gould is sstopped [rom
quastioning the "natlonal lty® of the avard
bacauss It falled to avall ltmeif of the
opportunity to ralss the lssus In ths ons
forum compatant to declde the mattear - tha
Hatharlands. Frobably becauss ths ons
court In tha Hetherlands that has
consldeared ths matter, the highest court
in tha Hethecrlands, hss shown 1lttle
sympathy for the posltlon advanced by

Gould.

13
ARGUMENT

Thim cose raless no leeves of ganaral
Ilmportance justifylng the attention of
thism Court. The /courts below have
adagquataly sddresssd the Issua of tha
anforceabdlity of the award under the
Convent lony” Thair dal iberations have beaan
fukly Unformed of tha Ilntentlons of tha
Exegutlive branch by representations of tha
State Department and the smicus brisf of
the Justice Department. Gould Inltlsted
tha action In & forum not avallabla to
Iran a@ & court of flrest instance, tha
Iran-U.8. Clalms Tribunal [(*Tribunsl®j,
and forced Iran to appear or face &
possibla default. In tha event, tha

Tribunal found that tha damages suffarad

by Iran excesedad those of Gould, Gould
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should not be permltted to eascapas tha
sdvarss conssguences of Its Imprudent sct
by further wasting the tima of our courts
In an sttempt to avold paysent of Ite just
dabtm.

Tha Convantlon was Intended to parmit
satisfaction of arbltral awvards mads
within the tearritories of signatory states
&0 long &&8 [am adopted by tha Unlted
States - Has 9 UBC §202) thay arlss out
of commercial disputes. The subjsct of
this patitlon Is such an sward.

I.

1. The arbltration wea conducted
Rursuant to a voluntery written
agreament undeg.tha terma of the
Convent kpn,

Paragraph. 3 of Articla II of tha

13

conventlon provides Ehat  the term
Epgraement In wrelting™ shall Includs ®an
exchanga of letters or talegrama®™, e
is claar from bhs plain meaaning of this
provialon Ehat the communiocatlons
inltlated by Gould snd responded to by
Tran, @frectly and through tha Tribunal,
uUars sdagquats to constltuts an Agrasmant
undar thas Convantilon. It la patantly
absurd to contend that ths party
Initlating the srbltratlon d1d not agres
to Ik,

Artlcla II Is clearly Intended to
parmit & party who doss not deslre
arbitration to sbestaln from appearing
without prejudicing his right later to
ralea ths lasua that he had never agrasd

to lE. The enumeration of factors, nok
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nacessarily eswclusive, constituting an
agraamant slmply recognires tha fact that
an agresmant may ba had In various ways
that would justify holding a non-appearing
dafandant to what le, In saffect, a default
award. Gould Initisted the Instant
arbltration, participated in It over an
axtanded perlod of time, Flled many
papers, briafa and argumente, and appsarsd
for oral srgumant. To malntaln thab-dE
did not agres to the arbltration, or Ehat
It agreed only to an arbltratlon ln which
it would ba successfuly , Esy poss
Interssting mataphyslcal.gusstions but has
no place in tha real wvorld.

Tt can also ba argued that tha Claims
Gettlemant Deglaratlon ltself la tha

agreemant “gf ‘the parties by each

17
govarnmant acting on Leliaghf of Itealf and
asn agant of lte " natlonals. If wmo,
initistlon of ‘the arblitration by =
natlional could be viewed as (1) the party
svalling ' Itself of tha wvalld agresmant
thecatofors mads by lts government on Its
bahalfy or (il) ratiflecation by tha
pelvate party of Ite ageant's prior
ngraamant . Goa wvan den Barg, Propossd
Dutch Lav on the Iran-United States clalma
Gettloment Declaratlon. a reactlon Lo Hr.
Hardenbera's Articla. Int'l Bus Law 341
(Bept. 1984)
2.  Gould was not required to subalt
lte clalm to the Iran-United
Statea Clalmes Tribunal.
Gould has srgued st longth [Petltlon

at 24-26) on the basls of language In &

Unite
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Ccamm, Dallal v, _ Bank _ Hsllat
1 All E.R. 229, 1 0.8. 441 {1986)
sddressing lwsuss not bafores that courk.
The court's language in addressing lesuas
germana ko lte deoclelon, howavar,
damonetratas that Gould wvould not havae
been foreclosed from suing in an English
court msa long as It did net abuas tha
privilegs by trylng to relltigats lssuas
decided In a forum It had esrllar
salactaed.

Dallal, s Unlted States natdonal 1ika
Gould, had suad In tha Engldsh oourts on
& cause of actlon that had\already been
decided adversaly to him In an sarbltratlon
he had Inlclacead st the Iran-Unltad Btatas

Clalma Tribupnal.~ Tha Englleh court had

ne Erouble Bccepting jurlsdictlion of the

cons ldered fhece.

19

causa but found that the declslon st tha

Hagua was rog judlcats ae to the lssues

daclslons tha Court sald:

"3t dd trua that ha may hava had
no other altarnativa under tha
lew of tha United States If he
wished to pursus his rights as
ha saw them. But that doss not
make It any the loss a voluntary
agk. Hostk plainktlffes who
commenca procesdings are In a
simllar posltion. Thay hava to
commence proceedings In the
appropriste suniclpal court or
ba without remedy. It can also
ba commanted that baefore ma Hr.

Dallal has submlttad that thera

In arriving at this
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is nothing In United Gtates law

which  prevents him from

litigating the present matters

in tha courts of ths United

Kingdom. Ha says that ls tha

posltlen pow apd, as I

understand his cass, ha doss not

suggest that thae poaltlon was

any diffarant at tha tlma Ehat

ha chosa te go toa tha Hagua

telbunal .® jd., at 354 and 460,

Thers Is no reason to supposs thak
the court that welcomed Mr. Dallal*a clais
woluld have bean less hospltable to Gould
had It Inltlated Its actlof there rather
than In the Hagua. Frosumably othar
judiclial systess might have baen aguslly
rasponsive to Gould's plight.

Gould.

21

But It i® not nheceseacy to

abroad to appreaclate the cholces aval lable

addrasaad the clalma of lltligants that
thalr rights have baan abrldged by thae
Executlve's axerclea of lte foralgn pal lcy

poMaret

"hocordingly, ko Eha esxtent
patltioner balieves It hae
suffared an wunconstitutional
taking by the suspansalon of tha
clalms, wa saa no jurlsdictlonal
ohetacla to an appropriate
acklon In the United Btates
Courkt of Clalma undar the Tucker
het.® Damos & Hoora ¥. Hesan
483 . 5. 654, EB9-850 [1981).

Thus it would appesr that [ar [rom

This " Court has wearller

Unite
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raducling Gould's chalces, It had tvo mora
after the Presldent's actlon than It had
bofora, ¥lg.., It had the sctlon at thas
Hague which the President, In the exercliss
of his pover over forsign affairs,
substituted for the normal District Court
actlony it had & residual action In the
Distrlock Courk LEf the actlon at the Hagus
"fallad of its sssentlal purpose™ Gacurliy
Faclflc Mak'l Bank v. Governmsnt & State
gf _Iran %13 F. Bupp. 844,884 (C.D. Cal
19815 and 1t had tha Clales Courteackt lon.
Ho doubt Gould carsfully welghsd tha
ralative marites of the vaclous courses,
In walghing them the relstive ceartainty
of Ethe avallablilty “ef the securlty
account for satisfeaction of an award must

have besn & d@lgulficant factor. As this

a3

Court has polntad out the exlsteance of the
Tribunal sssured & Unlted Btatas party
initiating anaction there ®that any svard
mada to At wWhathar tha result of a
sattlamant or otharvles could ba anforcad
In th& courte of any natlon and actually
pald In this country....[Othervias, such
d party] would have had po sssuranca that
it could have pursued lts actlon agalnat
Iran to judgment or that & judgeent would
have bsen readlly collectible.” Unlted
dtates ¥. OSpercy U.8. « 110 5.CE.
a7, 195 [1988).

Gould had yat ancther option not
hiltherto discussed. That option was to
do noething. If it had bean truly "forced®
to appaar at tha Tribunal tha lssus

batwasn Iram &and Gould could havae beaan

Unite
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declded whether or not It appeared, with
Iran in the positlon of belng able ko
obtaln & dafault award Im Eha esvent af
Gould's non-appsaranca. Undsr tha terms
of tha Claims Sattlemant Declaratlon,
howavar, only a natlonal of one of the
state partlea may Invoka the jurlsdiction
of tha Tribunal agalnst the othar state
party) & state party has no rlght ta
Invoks the jurlsdictlon againat & national
of thes othsr stata. Clalms Ssttlemant
Declaratlon Article IT.1. Far from

balng “regquirsd® to resort b0 tha

Telbunal, Gould caloulated {tha. varlous
options avallabla at home Ewd abroad and

Eroaly and sagerly choge vhat It must heve

conaldarad ko boeckhe most attractlva.

Unfortunately, its clalm was not

25
maritorious.
IT.

1. Thac bdard was “made__ln_tha
torrltory of ancther Contracting
dtata®.

It is difficult to ses how thara can
ba &questlon regarding the mesning of tha
tarm "made In the terrltory®. *Territory®
doss not have any legal or jurlsdictlonal
connotatlon. To the extant that 1t doas
hava any referance to a legal systam lE
urpually connotes a status outalda tha
normal legal or jurlsdlctlonal system wikh
which It s associated, as In "MHorthwest
Tarritory® or "Oklahoma Tarritory™. Glven
tha varlety of legal formila avallable to
such am

tha drafters of tha Conventlon,

"In accordance with the arbltratlon lawve

Uniteg
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{including safegusrds) of a natlonal
jurlsdiction. In contrast, in the casa of
& Eruly "non-natlonal® svard, the partlies
have cpted not to subjsct the procesding
to local judicisl ovarsight and, heancs,
cannot complaln of a lack of supsrvielcn
by munlocipsl courts over thalr schltcsl
proceadings. In addition, It ahauld bae
noted that the Conventlon ltdelf contalns
certaln safeguards, s.g., drelcla V(i) (b),
Vi2)ib), which can ba\ applled by tha
enforcing State to \Insure the regquisite
falrnass In srbibteal avards subject ko

anforcemant ©nder tha Convenktlon. Soa

Jagu of the valldlty of the award
under Dutch law becauss It falled to
rales It In o timely mannsc in the
proper forum. the Hetherlands.

Once sgaln, Gould ds Inm ths
unanviable posltion of wrglng that tha
forum lt chosa, and forced Iranm Lo appeac
in te avold the rlek of having a default
taken, Is not compatent to render & valld
award, Morsover, It reguests this court
to make determinatlons of Dutch law on
subjecta that are not clearly sesttled In
Dutch law, and to the extent thay ara

addrosped, soem Lo be contrary to tha
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contentlons of Gould. Egoletes Europeens,
BuUBCA-

Thism Is particularly troubling
becauss Lf Gould actually had confldence
in the proposition it asserts hers [t
could hava ralsad the fssus in a forum
pecul larly well wsulted to maks an
suthorlitative ruling on the mattear = the
Dutch courts. Undser Dutch law an actlon
could have besen brought In the Dutch
courts within thres months of the lasusnce
aof the avard to havae It set aslde. \Baa
IV Dutch Code of Clvil Proceddxe 1064 (1)
(1986). Gould's fallurse to a&ak ths mosk
authorltative declaratlon of the stata of
Dutch law In thesmetter Ia & clear
damonetrstion that 1e hes Littls falth in

the argument b pute focth.

i1
COMCILLUES TOH
For the foregolng ressons, It Is
ragpactfully submitted that the Court
ghould deny-the petitlon for a writ of

cartlorards

RespecEfully submitted,

ANTHOMHY J. VAH PATTEHN
Counsel of Record

Arndt & Van Fattan

G606 6. Ollve S5t., #1420
Loa Angales, CA 90014
{213} E22=T7174

Rlchard E. M. Brakafiald
law Offlces of
Hichard E. W. Brakefield

117 E. 8th 8t., jJaoq
Long Beach, CA SO06802
{213} 435-1187

Attornays for Respondsntbs
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which provides that “[a]ll Bills for raising Revenue shall origmate in the
House of Representatives: but the Senate may propose or concur wit O
Amendments as on other Bills.” Sperry’s contention was based on the
ate's having added section 502 as an amendment to a bill that ong
the House and contained no revenue-raising provisions at that t
Court declined to consider the merits of Sperry’s contention, use
threshold question of the justicmbility of claims based on the " Origination
Clause had vet to be decided in the case of United Stater v @ lores '™

The Supreme Court’s holding is sensible and well\peasm
court of appeals, the Supreme Court perceived shé\hémef
by the Algiers Accords. As the Court pomted
that it could enforce its district court judgmientgainst Iran without the
beniefit of the Accords, Moreover, Sp adwo district court judgment 1o
enforce after the Supreme Court’s d J\ Dames & Moore v, Regan. Thus,
the Court quickly recognized that i iV taking that could have occurred

was a3 a result of the l.5]rrnr®nd jon. With respect to this issue, the
Court’s decision is unequivocl§ uding that (1) a reasonable user fee
based on a rational class) MM h as success in obtaining an award, does
not constitute a @king & Just Compensation Clause; and (2) such a
fiee mav be imposed petgpodctively without violating the Due Process Clause if
it is supparted b pratl legislative purpose. such as a more equitable
distribution of bufdefamong users. Finally, in concluding that the deduc-
tion did not avaking, the Coun provided additional useful clarification

of the | sation Cliuse by dismissing as "artificial” the argument.
accept court of appeals, that the deduction was akin to a "perma-
nent if] occupation” of Sperry’s property pursuant to Loretin,

Rose C. CHAN

@ . OF the Califorwia Bar

Jurisdiction— 938 New York Convention—enforcement of award by Iren-U5.
Clasms Tribunal i Ulnoled States courtr

MinNisTRY OF DEFENSE OF THE ISLAaMIC REPUBLIC OF IRAN ¥. GOULD ING.
HET F.2d 1357 crmtorary denend, 110 5.0 1319,
U.S. Court of ks, Bth Cir., October 23, 1989: U.S. Supreme Court,

March 5, 1 I
The Istamic Republic of Iran's Ministry of Defense (Ministry) sought o
enforce an award of the Iran-United States Claims Tribunal against Gould
Inc. and its subsidiaries (Gould). In a motion to dismiss on the ground that
the districr court beked subject mater jurisdiction, Gould contended that

(1) the Iranian Government was not recognized by the United States and was
thus barred from access to the federal courts; {2} the Trbunal's constrisent

110 5.Ce. 48 {1 98} {order granting cermsran i

United Stat
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instrument, the 1981 Algiers Accords,' was not self-executing and hence did
not provide a source of federal question jurisdiction; and (3) the Tribumal’s
awards were unenforceable under the 1958 Mew York Convention of
Recognition and Enforcement of Foreign Arbitral Awards.? The di
court found that it had junsdiction under the Federal Arbitration
U.5.C. §§201-208), which implements the 1958 Convention in
States. On interlocutory cross-appeals. the Court of Appeals
Circuit affirmed and held (per O'Scannlain, |.) that the distr
subject matter jurisdiction to enforce an award of the Tn against an
American corporation under the Federal Arbitration

Ninth

In the early 1970s, Hoffmann Electric Corp., with Gould,
concluded two contracts with the Ministry to ified radio equip-
ment. During the Iranian Revolution, perfi of the contracts was

interrupted. Gould sued in the United
action was dismissed withour prejudice w

reach of contract. The

the Algiers Accords, ordered that clas ericans against lran pending
before L1.5. courts be suspended to the Claims Tribunal in The
Hague." Gould filed two claims Tribunal; the Ministry counter-
:h.im:dfntrmnmumgf of contracy and sought the return of

Id.* The Tribunal set off the amounts
Ministry, and alo ordered return of the
Accords do not provide for the payment of
imants from the Security Account, the Ministry
t of its judgment in the United Enu:i ,

Avrciits snclude the 1 1) Declarssam of the Governiment i the Demmorvsnie anid

af Clikima by the Governiment of the United States of Amerses and the Government of ibe

Bepublic of lran | Jan. 19, 1981 (the Claims Settlement Declamation). btk regrmiead s

Der'r 1. Buni.. Mo. HET, February 1981, ag |, and | Inan-LLS. CLamas TRBUNAL Ri-
PORTS |[heremadrer Inas-LU0 S CT R 3 (1963,

" Convention on the Kecogmiion and Enforcement of Foreign Arbicral Awards, June 10,
1958, 21 UST 2507, TIAS No. 68497, 330 UNTS 38 [heremmabter Mew York Convention or
Conwention |

" Exec. Order Mo, | 2204, 3 C.F.R 139 (1981). Ser ol Danees & Moose ». Regan, 453 U5,
G54 {1981 iupholdmg the Pressdent's authonty 1o msue thas oeder],

' The Tribunal had carher decided that 3 counterclaim for an emouss o exeess of that
saught by the clasmant was withan |u_|u1-d|tmr- Gl Markezing, [ne. and Minnery af Na-
tional Defense. [TL 24-49-2 { [uly 27, 1988, rrprmied m 3 Iwan-U.5. C.T.R. 147, 151=52
{1988 11}, imwmmrzel an 77 AJIL 893 1I9-E!L

¥ far lalamic Republoc of lran and United Smaes (Case AZ1L Der. 62=A21<FT (May A,
T9ETL rrpranted e 14 lmas-U S CT.R. 324, 330-531 (1987 1) {confirming thar aubematic
paimeril froemn the Secusity Account, created by the Alghers Aocords. wai unsvailible 1o lran,
bt that the Uinited States had an obligation 1o privide some procedure ar mechanm
wheretry enforcement may be obhmined within sy matsonal jursdscion, and o ensure thas the
succesafiul Parmy has access therso' |

llrpuh-lhrnﬂ'.ﬂ.lﬂ-ml}.m 1%, 1AL (the General Declaracion), and (2} Declration of
Capvernment of the Democratss and Populsr Republe of Algera Concerming the Settbe-

United States
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Additionally, the award, h:unn; been made in the Nethertands, satisfied I'.J}r.
(] reqmmr.-m that it be made in the territory of another state party to

Convention.”
The Minth Cirewit then considered Goubd's twa abjections 1o men@
ability of the Tribunal's award under the New York Con i
Gould contended that becavse it did not voluntarily submit i
li arbitration by the Tribunal, the Convention was inapplica
it! appeals agreed that the New York Convention indeed
.!" ment in writing so as to obtain the recognition and, kat
' an 1wlr|:|:*Th: panel held, however, that the Alg

1
|
| commercial in nature and . . . which 15 not entrely domestic in scope.”
|
|
|

esident s power to

and other U5, citizens in :nu:ring into ments. While this presi-
dential power 15 not plenary, it does ext 1

i drop their claims. The Ninth
mg its claim before the T ribunal,
ited States in signing the Accords.
implicit requirement of the Conven-
in accordance with the natiomal bhw of 2
"8 award in favor of Iran was “a creature of
ioral baw,” Gould argued. it could not be

£1 Gould had ratified the actions
] - Next, Gould suggested thag)

enforced under t tion. " Gould relied on the provision in the Con-

' vention allowd to enforce when an “award has not vet become
bmding on th ies, or has been set aside or suspended by a competent

trv in which. or under the laws of which, that award was

argued that this defense would be unavailable against Tri-
because they are not made under a navonal law; thus, the
could not apply to such awards since it would be contrary to the
f its drafters to deprive parties of this defense.

Ninth Circuit agreed that the award of an “a-national™ arbitration
not be challenged on all the grounds available to arack an award

$ " HET F.2d 1357, (362
" This condition was attached by the United States as & reservation 1o its sccesion o the
Comventon, mpra note 2. See 21 UST ap 2566, reprinded m notes followmg 9 LLS.C &, §200.
* The quecstson of [ran's acoess 10 the towrts ol the Unibed Stabes was not certified on appeal.
BAT F.2d at | 36] 77, The maur of beleral question jussdiction based an the self-execuning
mature of the Abgsery Accordi, raied i the Minisary's cros-appeal, was not reached becasse of
the holding of jursdiction based on the Federal Arbitrstion Act. 887 F.0d at 1366, Sud we
i Islamaec Hepublic af iran ». Bocing Co., 771 F.2d 1IT9, 126584 (Sth Gir. 1985) {which jeeld
h that the &Accords are not seit-rxecating).

* Sr Comvenoon, mpre note 2, Art. 2, para. | {“Each Contracting Saee shall recognare an
agreement m o writing under which the pares underabe o sabmir 1o arbicracion ol or any
diffevences. . . berween them in respect 1o a defined begal relnonihip, whethier contractual oF
nol. COROCTnE 3 subeec madier capabie ol sotement by artitraton | and .. At 5, par.
Hal

88T F.2d an 1964
{ " Convention. suges note 2. Ar, 5. para. Lie).

—
i
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pe. under a national law. This result, however, was enturely consstent wi
d the purposes af the Convention, which allows parties to “untether” Lln%
o the from a particular national law.'* The other defenses contained

vention, including those requiring procedural fairness, would s avail-
arce- able. The courn of appeals thus held that even though the T awards
First, are not made under a national law, they are nonetheless £ urder
ng o the New York Convention. N

i:' This decision seems correct on all counts. 'I)ﬁu}thpnhpmp:ﬁy

emphasized that Gould had veluntarnily brou ings before the Tri-

YT 1D bural pursuant wo the Algiers Accords. W id did not expect that the
sonutld Iranian Minisery woukd win an award terckaims. that was precisely
presi- the risk that Gould assumed when fils claim. This voluntary conduct
MEATILS distinguishes this case from th 1 es where a party is coerced into
inth arbitration, a concern rased b Imited States when negotiating the
yaral, Convention and later by Io@ iers.' Other cases may arise where a
“ords. party’s voluntary submiss bitration is not so manifest.' but this was
inven- hardly problematic in .

waofa The Ninth Circui ibuted to promoting internatonal arbicration
ure of generally by id’s strained interpretation of Article V of the
wi. be New York Cor . Gould's position would have demanded that. 1o be

= Con- enforceable, itratton be made under a national law. Although this
scome contention | frivolous,'® it ignores the wording of the Convention it-
petent ge O'5cannlain’s opinion notes, substantial procedural safe-
ri was

ﬂTﬁ' 7T F 2dat | 365, The pamed abso civend a decsmion ol the Hoge Raad {Suprems Cour) of
&, e lanads. which held that reveew of an award under national law s neceisary anly when

the grounds fior seoung it aside has been shown and reference 1o rtsonsl v & r-pq1.|||-|-¢d
iuzne thar grownd. The Hoge Raad thus confermed thas siatonsl swards are enforcealbsle,
! ] R t oouild be chalkenged on the remainmg grounds |p¢:-hq-d in Article V. Yer Socidie cu-
Tk $ ropéenne o entreprses . Socialist Fed. Republic of Yoegosiana, 1974 Moderlander jurspre-
award denvie [Mo].] Noo 361 (HAR. 1978), sumsarssl w5 Nomw, ¥ OB IsTc L 200, 205 (1974),

$ wodified an ather proveds, 1908 N Mo ET4(HR. 19750 meemared in 7 NETiL VB InTL L.

I8 (1076
" Ber, eg, Lewin, What (zoer Arownd Cames Aroumd: Can fran Enforre Awards af dhe fran-L 5

n o the Clawers Trabmennd v M Doted Stodenf. 36 Cotus. | Teasssua Tl L 515, 5454t (1988 and
% §201. soisrees cibed 0 Gasld, BET F.2d o 1363 n9,

1 appenl Theis i was msibe m Dullsl v, Bank Mellag, o 1985 Briash High Court decsion that the
wPELEIng Ml Clreule 100k pains po explain, sisd thas had held thay Tribunal dechaon operaied a oo
wHikE o judicara. [O86 CLB 441, A60-61, [L986] 1 Al E.R. 234, 254 (Habbause, |.) (] A] person can
i But e make , . s oribumal competent by weunanly ressvng o, - . Dallsl chose oo reor o the
wich hebd H:!u.t rribsiral, snad thereby subimiceed o it jursdsr e i@ i nog Pt D A firie g naiw laad @

I -ﬁw"'l

gaide an e AL . ¥an DEN BERG, THE MEW YORK ARRITRATION CONVENTION OF 1058 Toe
il ar any waRDs A Lrronm Jumicial INTERPEETATION | 0252 (1981),
actuad aF “tl'r.-:.-!' an PR-a4%

5, para ¥ Ser Lowm, smprn note 13, 30 54851 Lake & Dana. fwdinal Bevew of Awards af the fren-

['mired Staies Clovens Trbumal; Aee e Trommand s Awoeds Daaicd®. 16 Law & Pod'y InT'L Bos. 755,
THE-B05 (1 984) (adeniifving commentatom who swpport che cowr’s conclusion and civing mau-
nacepal devishons to thar effec.

United States
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guards are available to an aggrieved party in an anational arbirrafion. For
parties before the Tribunal, that might include recourse o the Putch
courts.'” More and more arbitrations are, in fact, being estabffished without
reference 1o a particular national law. The decision of thetmn of appeals
means that the awards emanating from these proceedings, will not be found
mherently defective.

This decision undoubtedly comes as a relief to the U'nited States Govern-

ent, which was obliged under the Algiers Atcords’to provide some en-
forcement machinery to lraman parties awapded 'damages based on counter-
claims. Iran will now be able to seek enférgement of awards in five other
cases.'® The Ninth Circuit has provided hot dnly a useful analysis to other
U.5. courts facing such Iranian ghfarcement actions but also a well-
articulated contribution wo the didleffue under the Convention regarding
non-national arbitrations.

Davin |. BEDERMAN
Of the Dustriet of Columbia Bar

Sovereigm il s of tmmunih—agenoy—apparent quthority of ambas-
f.:la'nr—-.l'#qmruﬁ' eni agatnst foreign sovereym

FIRST FIDERET BANK, N.A. v, GOVERNMENT OF ANTIGUA & BARBUDA—
PERMANENT Mission. 877 F.2d 189,

UL5. Gouge o Appeals, 2d Cir.. June 7, 1989,

Rlaintiff First Fidelity Bank brought an action to enforce a default judg-
meént and consent order against defendant. the Government of Antigua and
Barbuda. The default judgment held the defendant hable on a note signed
by the defendant’s ambassador to the United Nations and validated his pur-
ported waiver of the defendant’s sovereign immunity in the consent order.
Defendant moved to dismiss the claim for lack of subject marer jurisdiction,
arguing that it could not be bound by the unauthonized and fraudulent
actions of 1ts ambasmdor. The district court denied defendant’s moton. The
U.S. Court of Appeals for the Second Circunt reversed and held {2-1) (per
Oakes, C.].) that factual 1ssues relevant to whether the ambassador had the
apparent authority 1o obtain the loan and to waive the defendant’s soverergn
immunity warranted setting aside the default judgment. Judge Newman
dissented on the ground that the ambassador had “inherent agency pnwnr"
1o commit his government to private third parties in a commercial matter.

In November 1983, Antigua’s ambassador to the United Nations,
Lloydstone Jacobs, obtained a loan for $250,000 from First Fidelity's prede-
cessor, First Navonal Stare Bank of Mew Jersev. He signed the note as the

™ Ef Conversion, ipra note &, Art. 5, para, el The possibilisy that Tribunal awards can be
sisteesabully challenged m Dutch courts & not seniled. 5o Lake & Dona. supra note | B, 8t
THS-HL. Ser also Caron. The NMature of the [ran=0'nisd Srodes Clasms Trfunal and e Evolong
Srrurtsre & Fedrrmotiomal Dupsr Reoalwnon, S84 AJIL 104§ 1990), wiw argues that they can be. 10
dme, mone hay been. Ser 10 Y. B Cosa. Arn, |81 [1985)

* Cor Lewi, supra pote 19, a1 516 /.9,

United States
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