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M £218A1L LRAL Maney in debiar'y scoouni resuiled (rom debi-
or'y uccumulation of “trum fasd® ank no propeny of (he
debigr was involved: (BNl insiend the funds wers ithose of
debiars employee's glll.ﬂ. Bl in fruat lor paymenl o 1ha
Limited Stabees aisd that 0 fectusl guestion axiste & 1o whather --
property of the deblor wai iranaferred, and if W, 10 whn ™
extent” This wisiement wal cnaupperied by fonher legal
LU meEnt or IeppoTing deduments; conMguenity il did noths
ing 1 Conbrgven the rusbes’s asesriion chal property al ihe
sebinr hid Seen seibed by 1Re povernment. Ser Firs Maxd
Bank of Arizona v, Ciier Serwer Ca, 391 UK 153, 150, 58
5 CL 1575, 139), 20 L. Ed 4 360 [1980%; Fed. K. Civ, P.
bl

Aule $8fc) ol e Federal Rule af Clwil Procadars provides
Iasl semmary judgment “vhall be rendiered fonhwith of the
pleadings, dopowitioms, smewery o interroptories, and
sdminiong o Ble, ogeihar wiih the sfidavii, i any, thow
shat there iy na genuine isus &8 10 sy materal foel and that
ihe maving Sarty o entiled 1o judyment e & metier of law ™
Furthermars, *[I]7 the pany moviag for summary judgment
Mty ik initi.l hurden of ldentilying far the coum 1he poe-
tiona of the maicrials on Aks 1hal |1 beliewes demonstruie ihe
absence of any genuine iaus of maeriad facy, (e nommowag
pary muy nol rely of ihe mene allegutionn in the plesding in
grder t0 preciuds summery judgment.” T. ¥ Elprirical e
gt W Eircrrical Contrasiors Awsocianion, 109 F.1d
628, 430 (th Cle. 1507% Ped . Clv. P, 38(4),

As 1he moving pany, 1he fruses had the burden of
proving sach element of s secthoa J47(b) preferentind tranafer,
Al we have alreacy noted, the ooly element 1hat s dispited
is whather propeny of the dabtsr wid ranaferred. Hare e
irusies prosenied on sMdavit that the funds seized wees in &
commercial businens aocount that ¢ld ool comtain ahy tresl
nniie. This was mullciesl 1o ahifl the burdsl o the governs
manl 10 eeablish an lssue of fect o bo whethee (hess Nands
coudd ba charseisrized as trunl aaseti. Ser Crlaier
Corp. v Catreit, 477 UL 317, 3230084 CL 2588, 2333, 91
L. Ed.2d 265 (| 986k Mote, The Mowsnr's Burden in @ MWovion
Jor Summery Judgmens, 19070004 L Rev. 731, 734-15. This.
ihe governmend failed w0 da In i cpposing Memorandum
ihe goremmest merely allaged. with no apecific facts, thai the
accounl caplained tram Momds It did sol allegs chai ihe
ACCOuURD contgined camwmingiad sty of thal tacing could
aszabligh thal irudl Eaais wers saized, and it mace no effon to
rebiul the rustee’s claim Uhal the seizure was mads on & gan-
eral businen sccagnt,

COMCLLSION

' oJElchdiement of & J4Nb) avawubie preference was csish-
lighed, The governmeni fmiled 1o exsnbilah Lhe sxisience &f gn
wiue of matenal fac. and lmmary judgment was property
wranued in fiver of Lhe (ruiles.

AFFIRMED,
FERGUSOM, Clrewit Judge, soncumng

| concwr i Judge Bruneiti's opinion. but sdd an saditional &

aRErTAIOn,

Tha delinquent taues for which the levy and seizure wers
mmhmmn-nuﬂllﬂ.mmnﬁdmw
thllllh“l“hmwitilﬂmmmlnuﬂ
commércil sccount af the debtor, Thare wit no evidence
presdaigd 10 shew Lhal (e withhald tax funda were ever kept
i LAN sCCOURL. ARASURA Lhe pavernment was furn ished cope
I|.||||l'1lllll'l.ulli:_lmu.u:|!'|hu sdevunl, (i did nol presssn the

FLALEMEN 8F any lummmaried ihereal 1o the soun. ase did 1
pavernmeni claim hel the sauemenis demonsirated -
cammuagling of rail funds.

The case inone where the gavernment fauiled 12 prodece &
evidepce Lisi ile giaersl steount on the data of seizure co
sited of any amaunts of memey callecied and withheld fro:
emplayee wages. In fact, the government in U1 pleadim
sdmilted twice thal if pesred the propery af e debior,

The government was [etharpe (8 prosecution of the litig:
e end, uy & pesult, lost

e —— |. .
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OFINION

CSCAMMLAIM, Clreuit Judge:

We ire 2aked 10 determine whether an awnid LgLingl am
AmEnicin corporation entered By the loas-liniied Siates
Claims Tribunsl can be snforeed in fedanil court. The divirici
o fulsd (EED suBject mater jeriadiction 19 enfaree gich
pward vests under the New York Convenatuon and 1he Federal
ArSiiration Act, We agree

1

& clear undervianding of this dispule requine some exsms-
nation of receni Iremisn and American bisory. The former
Thah of lran. Mohammad Rexs Pahluwi, rabed (he [mperial
Regusiic of Iran from [#33, when ba ssumed conirel of the
gerernment, until shonly bafors his desil in 1979, Unrest
developed and |mwemnificd in lran during ihe SEal' ru. Led
by conservative Moslem protesi, the unrest evertually began

o arupd la the lite 1970w [n responss, 1ba Shah in 1978

deciared mamial low in Deelve it ind s op & miliiary pov-
sramani 0 deil with sinking ol workem. Thersaller. ba
sppoiniad Prime Minimer Shakper Bakhilar @ hesd &
regency cowrell and lef e country, Bever 1o r=iufn, oa Jang-
ary 14, 1979,

esnwhile, exiled eeligious lcader Ayatollah Ruhallsh
Khometnl ramed 4 providoas! ppvernméni council; he
retiarmed 1o Iran shocily aftes the Shah's depariure. On Febng~
ary 11, lean than two weeks afler hin returs, Khomeind's g
ponert rouled the (mperinl Cusrd, bringing aboul “the
collapes of Bakhilar's povernment. Khaomainl emergsd vicio-
roul i e aruggle to Al (0 tha Fesuliant power YaSuLm, &
tha Moslem clergy oversaw the drafting of an ldamis Consii-
tutlon that vested final suthority 10 rule in(he Aysiollah end
eutablished the luamic Repablic of lmn, ©, =

Famoast unrenl in Irae contipGed, mpd on Movember 4,
1579, Irnauan miliinnty seized 1he Uaited States Ernbasy (o
Tehman and 100k as Bowages membem of the United States
diplamats porps sntloned thare The héstige takers vowsd
18 retain coniral of the-Blly-two United Sues aetionals sed
ibe embansy unill the deposed Shah was recurned o Iras, The
Uniiad States realimieg with & sarses of sctioei Find, on
Hovember |d/ Presidest Carter maued an Enscuiive Order
declaning s aitidnilemergency aad cailing lar the (roezing of
ot 513 billlon worih of lranian mseii in the United Suse
and sbroad, Exee. Order No. 11170, 3 C.F.R. 437 (/5804
nows [ollewing 0 U.S.C. § 1701, 44 Fed. Reg. 65729 (1579),
1o Aprii i 980, ihe Uniied Staiss failed in an stiempiad mill-
hry rescus cperation and broks off diplemaiic relations with
iram, The impasse dragged on even as the Shah died in Egypt
in July. Finally, on Jenuary |9, [91], more thin ane pear
afier the iarming of the Amercan ambaey in Tehran, rtpm-
peniatives of (he Umited Stuies end [run, theowgh the intermes
diary Covernmani af Algeris, reached an sgreameni (bl
provided fof (ke reliade of (he American hostaged The agroe-
menl, kaown ud the Algiern Acsards (“he Accordd™), came-
prised principally 1wa document: The Declarsiion of 1he
Democratic and Pogular Republic of Algeria (Jan, |9, |901),
reprinnee (m Dept. of Stase Bull. Moo J047, Feb, (901, m |
("Cenarnl Decluration™ and the Declarution of 1he Ooverns
ment of the Democraie and Populsr Republic of Alpsra
Concerning the Seilement of Claima by the Governmeni af
the Umited Suatos of Americs und the Ooverament of [damse
Republic of Iren (Jan. |5, 1301}, reprinied in Dept. of. Sine
Bull. Mo. 2047, Peb. 1901 m 3 (“Claims Sertlemant
Dwclarmbon ™),

The Cenerad Declammnior w fonh veo oriscigles 1
eRCHmpEI it basic theun af 1he sgresmen) ongd which ¢
wide, in relevanl g, o follows:

Ao [Tiee Unlvod Stasas will restore the Anancial
posttion of lran, in so flar @1 posssble, 1o thay which
exisied prigr o November 14, (979, L

[TIhe United Stares commits [1seil t0 smiure (e
misbilivy and frea iranafer of ol [ranien ases wikn
il junsdaction . .

B. 11 s the purposs of boih pertied . , (0 lermingls
all Tloigmion & Seiween (he Government of esch
parny snd ihe netionady of the auher, sad s kring
iboul the seitlement and isrminatlon of all weh
Cluma hrough binding/ arblirsiios. ... [TThe
United Saates wgrees 10 terminace all logal proeezd.
Inga o Usiied Stated cousts invalving claims af
United Statrw peraone and intltuibons agaise Iran
and its stale entdrprisg, o aullify all sischmenu
and judpments obinined therens, 10 probibin all fys
ihier lltigation Dustd on swch claime, ind 1o Bring
sbaul ihe ermination of mugh claima hmugh Bing-
ifg erbiiruilen

Ciape. aff Simte Bull, a7 1.

The Genarad Dwcleration sl lnid sul procsdural detsils
conewrning 1he retern of Iresias assetl and Usiied Sieis
nalioaade. Basically, it provided ihat once he Algerian Cen-
iral Bamk ceniifled to in aicrow bank in which the [ranisn
kisis would be held that all 32 U3 oationsls had depaned
[ran safely, the escrowe Bank would iransier mem of Lhoss
aasets back to Iren. The ecrow bank would then bodd the bal-
anoe of the nuamna ia 8 “Security Account™ for the purpos of
mliowing LS. sationals whe prevailed on claims sgains iran
18 Badiply thelr swardy.’

The Claims Seitbermeni Declarsiion st up the mechaniam
claimu againgt ihe government of the oher. 11 essablianed e
Iran-United States Claima Tribunal, [a which il vesien juris
diction over juch clalms ind any countercieims ansing oyl of
Ine wmeo Lransaction. | she pfovided ihe delalls concerning
the aperniion of the Tribunal,

The wume duy thas Warran Christopher, Deputy Secreary
ol Simie. imiuinied the Accords (o signal Usited Stmel iseni

ta their werme, Presidens Canter isoed 5 srles of Bxccutive

. \drgem previdimg for IhEr implemeniatios, Exec. Ordery Mo,

1227605, 46 Fec. Reg, 791332 CJan. 19, 1981)" The nex |
giy, rendend Reagan way insuguraied, und thortty theresl-

ler, on February 14, (981, he imued an Exeeutive Order ratl.

Fying the implemaniing Oraen President Corver had (uued.

Exwc. Order 13,294, Fed. Reg. 14,0101 (Fobe 24, 1981}, Pros-

dent Resgan’s Order alsa “uapended” all claima within the »
junisdiction of the Tribuasl, provided that such clinima ware |
of no legal effect (a8 United Siaies coun, and mandated thal

iha Tribusal’y deerminaiion on the mani of sny clum vak

wdly befiore 1 “shall operate a1 & Anal resolubios asd discharge

of e ctaim for all purposss.” /. he Supreme Court upheld |
i muthority of the President 1o (s thaw Exsculive Ordery |
Dgmes d Moore v Regan, 433 UL 634, 474, 688 (19011

In the sary | 970s, when somewlsl mors tranguil reftions .
previled beteees the Llalued Siaies and lrun, che Ministry of |
War of tlwe |mperial ﬂnﬂtmﬁh-nlml-unn-]
trig Corporaiicn ssiermd [910 [wo conimecu wharsty Hof.
men sgreed (o pravide snd insiall certain military equipmend +

United States
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The irenian revoslulion disrapied progress paymema snd per-
{armance called for cnder tha spreemenis. Im esarly LSE0,
Hoffman Aled an action againad lran fof breash of comract in
the Unbied Staies Diniisgt Court for 188 Cenital Disriel af
Califarnm, =veniuaily d:nl.mml. i owrl ol aslachment on lra-
miae aasis Beld m tne United Siaies 1@ a@viely e csim. Jow
Sepurnp e v T Rani e Fovernmeai & Sige uy fram, 513
F. Supg. Sod, §84 (C.D. Cal 1981} Afgr Presiden: Reagan
iagsed the Ezecutive Order suipendung bl clams n LS
coumt, however, Lhe diliricl court vecated Che atlachment
ind diamused withoul prajudics Holfman's sction “subject
19 ihe right af any party ko move 10 feopen LBE BCLION &L WAy
iime prior 1o ike eniry und sailifiction of & judgment of the
Arilirsl Tribunal . . . om the prounds that the setllement kaa
fmilesd of fiy casdnlinl purposs.” /d al NE4

Hafman ig turs Alad Claima 4§ sad 30 wilh tee Tribenal
uf ihe Hegoe, wediing damage from lrn for brasch of cone
irect. la reaponse, in o series of sctiony ower the nest year,
Iran Med Sixiemenis of Defense 1o both af HolTrman's claima,
ind purubnt 19 A J1, sec. | of the Clalms Seatiement Declas
ratios, Aled counterciaims for breach of conirect in which
1ought in excess of 380 million against Hofman," By way of
couniercialm, Iran alwa sought 1o obiain certain miliiary
fuslis eguipment in Heffman's possessios.* During the pen-
demcy of the proceedings before 1Be Tribunel, HolTmas wa
merged (nio Could Marketing 1ac ("Could™, 1 wholly
crormed submidlary of Could Tniermational, Ine, (*Q11*)."

The Tribungl eveniually iued 8 consolidaied fnal pward

in Cluima 4% and 30 in which it ruled that Gould was 40 pay.

$2.6 milllan and revuen (he mblliary rdio squipmentie loan.
The maaeary sward (8 (evor of [ran comsurtmed a nel
sccounting of the smownis the Tribupul found (Red Iran cwed
Could under Claim Moo 45 and 1ba) Gould owed T under
the countercizim 1@ Claim Mo 4§, =

Unlike 1he provision cresung the Seewrlly Account a1 the
sicrow bank, the fomds of =hich wio be used for the sola
purposs of securng the payment of claims apdias Iran, the
Accords provids no speelldle vehich for the enforcement of
pwargds (o fovar of Tran. Thus) follewing the Tribunal®s judg-
menl, Irin sought o rolitg el e United Sinies povernment
wan required 10°wtlify awards istued under the Aczords in
[rwn's favor by Wiinge “Reguest | of Inierpretation” wilh the
Fall Tribunal, purvtsni to Ar. 1103} of the Claima Sertlement
Dectarations Request of the ldemic Rapublic of lmn far
| stign, Iran-L5. Clalms Tribunsl, Case 520, July
L}?i;{w““ Iranian Asssis Lin Rap. 10,897, 10,501-03
(1985

The Full Tribunal datermined that the Unned Sines had
o sush ipaciie sbligntion ender Lhi Acscords, [sfamic Repubs
lic of fram v United Stoves, Case Mo, A/11, 14 Imen-U S
C.T.R. 6 130, Moncihateis, the Tribanal wesi on 10 Lele thil
it coasidered the Linitad States to hive y more peneral ohiigs.
{ig8 1o provide some sor of eaforcament mechanam far weh
awards “withln s naional jurndiciion.”

Tha Tribunal has no sutharity under e Alpen
Declaraiions 1o prescribe the means by which Esch
of the Swies provides for ... esforcement. Cers
ininty, if no eaforcement procedurs were dviilable
.. in n 5w Party, or if recourse 10 wich procedurs
wery gvenlually o tesull in o refussl 10 imphement
Tribunsl pwards, or unduly dalay their enforement,
thila would violsia tha Siuin's cbligaiions under iha
Alpen Declarmtions. (L i tharefors incumbest on
cich Simia Pamty 10 provide some proccdure of
mechafiam whirsty enforcament may be obisined

willin 11y Ailionel junsdiction, and 18 ensgre 1bat
the succeatiyd Pany ne sccess ihersin,

id oa 330 .
i

The Tribunsl’s ruling led 1o the Bling of i sufromi asti
inthe Unsed Stases Disinet Coun for the Ceniral Disret
Califarmin, i which Iran secks confiemation and enlarceme
of i award Lpmnal Jould. Could respanded 1o the peniti:
by filing & motion 10 diimis on Ihe ground that (he disin
cour leekn subject mater jurisdicyan 1o decide sech a ma
ter. Coukd set forth (hres grounds in suppen af i mono:
First. it argued thal beciuss [ran is not recognizea formal
m u-rl.i:.m ECYRIMMENT. deithar il sor aay al
i Fciimlslica My meintain bny sston on & Linied Siaie
CourL' Second. it argues 1Al Becatise the Alpars Aceoras ir
not seil-enecuting, 50 federal quenicn 1aist aver which 1
district coun can wusen Third, i irfusd 1hs
because the Tridunal procesdings leacing up 1o the award |
?u::glﬂn did hol ffply =lib certain term of 1he Ne

orE Lanveniion. Ihe JUInc counl imprepevy serciae
Jerisdicthon emaen § U.S.C. § 203

Thdhn'hmn iranied Coulds motion in pan anc
dengedl i parl. The coun held that i did no1 posssss feders
quEslion jurisdiclion aver the matier, stbting iBal il canskd.
HTﬂI::I"ftn be hllud by hﬂw of this court camearning

=fLiZullng radere of the Accorde in foamie Repuse
Heoflran v. Bosing Ca. 771 F.24 1279 (91h Cir. |985). None-
theles, the court hadd that i1 did have jurisdiction ower the
petition unger sortion 200, as & conseguence ol i raling ihat
the Tribunal’s award ialished the requirements of (he Mew
Yark Conveniian,

Both parties moved for of &n |mmed)
¥ppeal ia this soun, ould maved for imberiocuory feview of
1he iasue of whether (he Suirict COUR proparty could efores
the Tribuaal yward under ihe New York Coavention: iran
moved fof interlecutory mview af ihe e of whether the
wn Accords nllﬂf-umuu.mm“mﬂﬂ'

malione, and [kived am grder T4 1]
B B . conifying both questioas

W agreed 19 hear Lhesd interiocy
WUSC § 129208, ory Sppess pursuant 10

It

In New York in 1950, the United Nations
ereation of an inierasionsl apreomani wﬁﬁ.::"n&
men: of faremgn arbiiral awardy. Canvention on the Recegni-
lion and Enforcemant of Foreign Arnitral Awards, 31 UST
2517, TLAS Mo 4597, 130 U.NT.5 3 [“the New York
Coavention® or “the Comventinn ). Party-Sistes io the Cone |
ENLION Bgree 1D “recogaizs arbilral swards ms binding ana
enforca iham n sccordance with [iheir own| rules af
procedure.” Mew York Conventiaa, Ar 111 The Llnsped !
States bacame n panty 10 (he Canventios in 19", and Caa-
inan soon afler enacied legalition Impdgmenting the arovi.
vang of Lhe Convention inie domestic Iw, codifed as
!.mﬂ of the Federal Arbitrmiise Act, § USC. seciigns

Alpﬂdm-unmhl.t'munmudﬁd-ldl
Coum wilh original jurisdietion cver any aciion Hnﬁ
I_u “falling under ihe Convention,” 81 sech s —
dltll:dulﬂuilduuullmarﬂ tremases of the United
am:: ¥ LLE.C. § 200 The staring point for our inerpeeta |
on la g Malulary provigion which prowsdes
had dn “arblinl sward anising out of o legat retationsnig, |

wheiher contrectual -wméhdlw 1 enmmee-
Page 30f6
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cual, ineluding 8 iranaasgn, canifact, &r agreemeni described
i section 3 ol thia tide, feile wader the Convention,” P LS C,

§ 302 (emphaidn wwppling). The proviton ot OA 50 excepd .

fram the definiiion gf =fally ynder” cerinin awidred made pur-
suant 1o-a domeanic ogal relagnship which have ao fonsign
nanud, fd

Lnder 1he plamn mesning of the statule then, three bamic
reguisemenid exind for junidicteon 19 be conferred upon ihe
diskreet conat: The Bward | 1] mudl arse ol of 8 legal relaban-
shup (2] wiieh o cammertial in nature and (3} which if el
enistaly domesse i scope. Thess three conditions ane sleasly
wtuled here,

Congrens has prowided thati the New York Cofvention.
wiih mingr modibcazion shall be enfarced in Usiied Staiss
Couna. 9 US.C. 1201, Anicls | ducdmei the scope of the
Conwenthon, Mating that i “shadl apply 18 | he resegnition and
enfomement of arbiral swards made in the terriiory af a
SLids oihEr 1hEn (hE Stoie whehe the recognition and snlorce.
ment of such pwarcy re i0ughl, and srising oul of differcncey
between peraons, wheiher phiytacal or legal ... |and thoss
awardd] not conuidered & JOMETHE pwarel i L Sinu whens
et recognithon ang enlforemeni ane saught. ™ Articke 1,11,
The Convenlion gefinem “srtdinal swards® to includs homs
“made by permaneal ardiir bodies.® Aricle |, V1. Tha
Waiied 5iatet impoees an sddilional relsied condilion an ihe
wwnrd: i1 mies be “mode in ibe terriicry of anotker Contragis
ing Sime.” 31 UST, J364, repvimied &L notis Following 4
LACA, § 100, Becauss af the “shall apply” languags of £
che |, we rend thess requiremenda (710 the jurisdiciianshmuon-
duie of séciion 200,

The Tribunal's swird mtshes these requirdments 31 wall.
That is, the Tribunal sits st Tha Hague, which is.in'the Meth-
erlamda, which s & contracting State. Ln Gdditpen, Lhe peard
u obrviously not domesiie ln nature becaiaa iren i one ol the
PATICE Lo LG EreRment

™

Coulg sets fonk 1w beslCWFEUMERLE 10 WPNGE i1 PO
than that 1he disarict Sgun Yachs jusidiction over the anfonge-
mieal of the sward vader ibe Convention. Flrm, reiying on
language in Apicies )| and |V, Gould argaes thai the Conven-
tion applieyand hence, jurdictien (o enfiores exisa, only i
'0 ihose awwtds that derve frum an arbiimal agroement in
writlng Yo Which tbe parties volunsarily submisied. It cons
rends ihal the Accords documents 1Bemaeiven da noo satinfy
i eeguiremant. Second, Could argues thai tha arbitral
dward way sol armived &t in complianss with Lhe Caavens
hen's wppastd requircment (Rt LRe proceedings be subjact
I8 8 "nuticnal” Erbitration lgw.

&

The Convenison didd maks sewdral groNduRcEMERLE SAn-
carmng the farm ol the agpreement leading up 10 188 dwurd.
Far exarmpie, || plEcEl upan each cortracting S ine obligs-
LiOW B0 FECORALEE AT EFDIIrE] BgF crIEnd iR WEILE BEretEn 1he
panies. Coavenmtbon, Artcis 11, 11" [a gadivon, the pany
secking enfarcemeni must Al with the coun ~[Ljhe original
agreement referred 40 im articie 1. . of o duly certified copy
thereal ™ Convention, Aracle [V, 7 (8L These provisiony da
indigzd peeTe 10 indicang (hal the swnrd refierred 19 om aection
203 emanaie from & wriien grecment

W canstrud the Accords (hemasivel aa repredenting (he
sriflen agresmend 30 required, an the sirength of (he Predi-

demt's nutharily 1o wite clami on behail of Laied =
omiicnals through iniernationsl agreemenis, ~{[jniernsl

agroments Loiling Saime by nationals of ane slats ag
ihe gowearnmanl of asciher ‘ore aateblshed (mpernal

practics relbesiing ireditioonl interastionul theory,” = O,
& Muorr, 433 LY m 479 quoting L. Henkis, Foreign A
& the Conmituiioa (19721, Mot specibeally, ive Cou
Damps d Aloos held that the Premident possesnsd (e mut
iy 1o mullify sischmests wnd order the Lraniler af I
sy, Jol w674, pnd 1o suspend claima of Amencas el
sgainst bran. Jd et BlA

Gousd coniends tha Demes 4 Woore thould be =
namely ComMmued. indesd, the Comm fsell chose
“re-emphilize the anrrownem of cur decitlon. Wi do
dersde thal ihe President podiddies plenary power (o w0
clarmi, even us ngsing [orsigs govemmantal entities.” [o
SB4. Nevensaless. 1he Coult went o0 10 make clear thai
hoiding extends Sroadly enough 1o encompass the pulha:
of the Pre;moeatio sefile elaims under the fucts Before we
Thut. becawse the Prendent acted witkin his suthorily
behalf of United Stalsl citizens, the reai question i r
whnether Gould enigred in1g & wrillen BgPeemeEnt o sulmil
cluimy aguing lram 10 wrbitrution, byt wheiher the Presids
—-.unﬁ:n oenau o Udnid=—enibred fold wuch an agn
meoi. Wvwer o clearly ye. Deputy Secrenary of S
Wiirren Chrstopher imiiiabed the Accorcs in hls role m
agent fdr the Pressdents snd thus, (he reguirements ol At
JIY are satisfied.” In addioon, (he Final Tribunal Rules
Procedure suiie e ~)ihe Claima Setilémemt Deciaratic
constiiuies BN agriemend in writing by Iras iad the Unite
Stanes, on tscir owe Behalfy amd on bekall af thiir matieac
subdmirteg oo arbitratson withon the ramewark o tha Algoe:
Declarutiont and in accardancy with (e Tribunal Rules.
Finad Tribunal Rule of Procedurs |.) (emphaais supphied).’

Croybd wrpes Narthr that the only court 10 have congsidére:
the isaue, the High Court of England. rubed than the Ascord
da noi saiiafy the “spreement bn wmieg” sasdasd off 1he Can
venlion, 5o Daflel ¢ Same Meflar | AD EN. 219 (QB
I 98&L This i v mischnrcierization of the High Coun's opine
ian, hgwever. Firw, the High Court i Dalle/ cnpaged in & rul
img on the menis of whether @ Tribuasl swwed barred &
proceeding in Eaglish tourts s res judicais bassd oa 108 Lame
claim; the Coun wad nat rubing on whether It possesisd juris-
digtion under (b Convention, Scoond, the Cour’s anakyils
focused oo an evalustion of whether the “ronduct of 1he par-
ey 8 the arbatralstn end, in pamticular, their smines
pleading™—ne. 6 arpusd hers, (58 Accards thersives—
constiiuted ihe “sgresment fn writing” M Finally, the
Count's entire discuttion appesrs 1o b dictum, Il were e
eisdry fof me 1o deode the quetion af this sage, | would"
decide g the proceedings wirs 8 sullity s Dulch law,” id.
(emphasis supplied].

Marcover, even if the United Suite jovernment scked
suihority 18 eniee inta (B agreemend n writing required
whder the Convanugs, we find periusarve the argament that
Could. in Ming 11s claim and srblirating it before tbe Tribu.
mal, “rytlAed® the astions of the United Staies. Serid a1 194,
Lewia, *What Gots Around Comes Amousnd Can Iram.
Enforse Awards of 1he Iran-U.S Claims Tribuaal ln the
United Staem?,” 36 Calum. |, Tranans1 L 515, 546 (1900,

B
The sccond bamc argemes: Could makes i premid on
Wnpuags conlianed im Arfcie V. wiich s the delenieg

avai(nble 10 the party againgt whom enfbecement of o Tribu.
nal Award is sought, Could ssserts 14a1 these defentive pro-

United States_- __.
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winluni contain an implic regueremend thal 1he Convention
applics only Lo arbitral awards mede in accordance with the
mulignel srbibretion lgw off a Party Steee. [n paniculsr, Gould
fewas 1o buliress g pamtion by looking 1o Artecla ¥, 1 1{e),
wiiich prowiden that 1he pany agains wham anfarcemsent
adlaghi may emabiiah i enforcemenl ihould not be gramied
it can phow iBot “the dward hay nol yet become Binding oa
slvé purtles, o Rad Besn 08l Kide oF suspended by 4 competen)
suthority of 1he country In which, or uader the low of which
ihas pwnrd was made” New Yook Convention, Aricle ¥,
% Lie} femphesiy supplisd). Oould srjues thar this subpara.
praph would be rendered devaad of praciacal measing il the
Convention cadls for the recognition of swards other than
Ihase whileh ars made snded & fomeige muenccipal liw. Thus, i
conc|sdel thel because (B8 Tribusal’s avward In fwver of lran
wak & cramiure af (niernauonal kavw, snd sot nasional lew,
does not *fall under™ the Cafveniien periuani 1o sectloa 303,

Section 20 doey not conthla & scparate junsdiciional
requiremend 1hai ihe Band be rendersd Tubject 1o & “naiional
law,”™ Languags periairing 10 the “choice of low"® lsaue is noi
menlionag, o even afluded 10, in Arich |, which loyl out the
Copvention's scope of spplicabliity. In addition. although it
ks & closs question, 1he faires resding of Convention wseif
ippeses 4o be skl it spplies 13 the enforcement of
ron-natiangl geards, Indeed, 3 Dulch courl hay &0 held, Sep
Socie Earnpermng o Elindes of & Engergu pen & Seatandind Frad
vral Rapihiie of Yiposiavia, HR (Hope Rand der Mederiin-
den) NI T4, 350 (1974)heremaiier “Socieir™ " In Sodern
the Hoge Raad, the highest coun ol the Natherignds, reversed
the Court of The Hague, which had ruled that the Daneh fhal
court erfed in recoghizing sn arbitral sward 1RE] el noi
Issued sccording 10 the law of Switzeriand. Ths Hoge Rasd
held thal the snctures of Articls ¥ da nol same jats efen
ks and smill “the pany spminst whom, (5 sward ia
invoked fornishes proof of 1he cxisience ofone of the imped)-
ments spacthied under (8) Lo (¢) [ia Avbeba.¥]." fa 51 106807
“The mlniombip betwesn ihe eand ing tbe law ol § partics-
lar country need only be examingd fn the framewerk of aa
investigation o be carred cdl Tollowing u ples that ibe
impadimanls Tetahoned inAnieis V(i) eust , |, in respess of
wiiicl QUENIIONS May arise which cam be snswered onfy with
referance o the luw oF & particulsr couniry.” Id.

Im addition, Allowing the partias 1o uniziher themselva
rrm.pﬂ:;h;w-w'mu lenves caruain pade-
gunrdy i Dlade to guard sgrin enfercement of an otherwie
unfigy srbtimuon geard The Comvention conising seversl
diie proces prodsctlons requiriag notics end the opportunily
4 8 hzard s wall ki i delanas 19 puiid LgaLRAL ERlarcament
\afl Feards contsmry 1o publis palicy. Andcle ¥, T 1B, 1B}
-m-ﬂllhﬂhnlmlmmﬁlﬂhnulhunh
tbe resoluthon of [alersiaie dlapuies, ¢4 when il i cailed
wpon (o render &n oplnion a betwees 1he United Siais and
lram under Amicte 01, § 1 of the Claima Seytlement Declars-
tion, 11 primarily is concerned wath the resclution of privale
law elghts Babed on wudliedleal wtangeiisal ielulify W Ui
proviaesn of gocds and services. Anlcledl 1 1. li ceraknly han
served 1na latier fenciion (n i cass,

Finally, a8 they are laid oul, the defenses seem 19 apply
{a ashitrsl gwands madi puEnuanl 16 munidoel domeinc aw
or (hose Made purtusnt 1o law of the partiss’ choosing. 1 in
{his cusn. [n panticular, Ariche ¥ 1 ((d) allows o party agalnst
whem enforcement (o saught o defiend agalnal anforooment
il *1ha arbitral procedure wad nol in accordamce with 1he
pgreament of tha parthes, or, fuiling sech agreement, way ool
i1 BEcOrcanes with the law of ike counirsy whart LBE erbiire-
‘lian Look plece” [emphasis wwpplied].

Alihough this language scema 1o L ol lopgernends wili
all Arbcle ¥ 1 |{g) concarning “the country . . . undar W
af which. |Ihe | dward wis made,™ b i1 possible 10 recone:
=0 prowiteond In sccordence with an |slerpreisios
haids that the Convention applics 0 “nen-faironal
cdweirds. That i, of e pariies choaie nol 19 kave iheir art
har governsd by & “hationsl lww.” (hen the loaing pary
ply cannot avmd ioeil of cenain ol the defense
tabipErdgraphd (&) and fe)

Thut. we conclude that an oward need ool be o
“undst & national lew™ for & coun 1B eElEREIR jurnds
aver i enforcement puricanl 18 the Convention,™

¥

Thie distriel coun properly densed TREl poron of Uus
motlon bo diamdes for (el S unsdiciion over this ma
under § U.S.C. § 207, bécavse the award of the lran-Lin
Simm Cloima Tribunal M5s1 Iren sesiy 1o enforce =
under” the Mew Yark Copventlon, Bacause we conclude 1
jurisdizisan sxinm-wnder section 201, we do not reach
quietiion &l wheaber \herg wal jun diction under 1§ LS
b 1330 Therciom, wa 2o noi consicer lran's crots-appesl
thad guemien of wheiber the Algiem Accords
ulraeqmu;

"AFFIRMED.
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