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EASTERN DISTRICT OF NEW YORK .

Plaintiff, Cv-89-0243
- against - MEMORANDUM

AND ORDER
GMI, Inc. gt alia,

Defendants.
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BIFTON, District Judge

Plaintiff, Hannax Corp), brings this sction
against defendants, GMI. Inc,7 GMI Photographic., Inc.:
Robert Brockway; Joe Gallen, and Eea & GBes Products, Ltd.,
8 Japanese corporatdom\ (hereinafter "Gesa & Bea"), seesking
relief from defendant Ses & Gea's alleged wrongful
termination pf\what is said to be an exclusive disgribu-
torship ageeenment with plaintiff and appointment of
defendant GMI a3 Bes & Gea's new exclusive distiributor.
Plaintiff alsoc contends that GMI and defendants Joe Callen
and Robert Brockway, the chairman and president of GNMI,
conspired with plaintiff's former vice president. Lawrence
Balvo, while he was employed by plaintiff to induce Eeam &
Sea to breach plaintiff's distributorship agresment end to
induce Salvo to breach a non-competition agreement between

Ealvo and the plaintifeE.
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Tha mattar ig bafora tha Court on Bas L S&a's

motions to dimmiss, to refer the entire dispute to
arbitration, and for a protective order pursuant to
Federal Rules of Civil Procedure 12(b)(1), 12(b)(2) 26(c)
and Title 9 U.B.C, §206. At the same time, Adefendeant GMI
has moved for a stay of all proceedings aQaigst it pending
the arbitration between plaintiff and Ses.& Sea, pursuant
to 9 U.B.C. §§3, 201 gt Eeg., and a\sta¥ of Alscovery
pending determination of the request for a stay of all
proceedings. Plaintiff has_meved to compel depoaitions
and document production from-both GMI and Sea & Ees and
hes requested sanctione /egainst GMI for the alleged
willful failure and ‘tefusal to appear for deposition
pursuant to plaidgtiff's notice. At oral srgument on April
25, 1989, theCpurt denied CMI's motion for m stay of
discovery Wf part, ordering that discovery with respect %o
Balvengo forward., The Court also directed the defendants
GMi,\ Prockway, and Gallen to produce all documents
regquested relating to the employee agresment between
Hannex and Salvo.

Plaintiff previously applied to this Court for =
preliminary injunction. The spplication was denied in @

Memorandum and Order dated March 8, 1989. The procedural
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history of this litigation and undisputed facts are set
forth therein and will not be repeated hurﬁ.lf Relevant
additional factual matters sppesring in the papers
submitted on behalf of tha parties with raspect to/ thé
current motions are set forth below.

According to plaintiff's president,| Martin
Hannes, in 1988 plaintiff earned gross cavanues totalling
approximately 61,300,000 from ite salé of Sea & Bea
products. He avars that in 1988 the\United States sales
of Gea & Ses products asccounted. . Bor more then 50% of Gea &
Eea Japan'e ssles worldwidel( Bules of Gea Lk Bea products
in New York during that_time grossed spprozimately
£300,000. According-tc \Hannes, plaintiff has cver forty
customars in New Y¥ork“including 47th BEtreet Pheoto, Foous,
Jems, Camers Landy Tristate Camera and Willoughbys. To
demonstrate\thpt Sea & Ses Japan knew that a significant
portion of plaintiff's sales were made in New York, Hannes
states “that on several occcasions Masaockl Yamaguchi,
president of Gea & Gea Japan, complained to him about thes
Tow prices at which some of plaintiff's New York customers

advertised and sold Sea & Ses products.
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Hannex has submitted telephone records reflecting
calls by Salvo to Gallen, Brockway, GMI and to GMI's
tzavel agency, all of which were allegedly made withoot
plaintiff's approval. Records obtained from Executiwe
Travel, GMI's travel agency, indicate that Gallapn traveled
to West Palm Beach County on July, 1%, l198&.( These seme
racords also indicate that Gallen had made\traval
arrangements and had arranged to pay/fon Balvo to traval
to Tokyo with him in August 15988, walthough ultimately
Salvo 4id not take the trip. Thrcughout August and
September of 1988, Salvo repeateédly refused Hannes'
requests that Salvo conyinte Yamaguchi to formalize the
extended distributiom™aQreement which the parties had been
negotiating.

In the epplicetion for a preliminary injunction,
plaintiff adlaged that Salve had unlawfully tesken from
plaintiff*s "business premises documents belonging to the
corporation. Hannes states that he recently learned of
miksing documents in sddition to those which he earlier
alleged had been unlawfully taken £rom the Hannex business
premises. Just prior to Salve's termination by plain-ifrf,

Ealvo allegedly requested members of plaintiff s steff to
give him computer printouts regarding, inter alis,

United States
Page 4 of 29



r-:.-..—..'_.1
W

= -y : LY, + *
B o

customer names and addressaes, anslysis of sales represen-
tatives performance, budgets, forecasts, and expense
reports. Hannex has also discovered that records of
putgeing and incoming facsimile transmissions durifig\the
praceding one to two year period are missing.

Defendant Sea &k Bea has submitted the affidavit
of its president, Masscki Yamaguchl statinp that Sea § Bea
Japan has never maintained an office,/ gMployees, agents,
bank accounts or property, resl or-personal, in the State
of New York and that it did not-realize any revanues fror
seles to customers located dn New York until after this
action commenced. Yamaguehi contends that Ses & Ses Japan
has no knowledge regarding the customers of Hannex who
purchased the products originally sold by Gea k& Gea and
shipped to Flocide.

Sen & Een entered inte an exclusive distribution
agreemant with GMI as of Jenuary 22, 1989. Yamaguchi
states Yhat all negotiastions in connection with that
Qgtiument ware sccomplished by facsimile transmissionn or
in person in Japen and that the sgreement was executed in
Japan. BSales by Bea & Bea Jepién under that sgreement were

sent F.0.B, Japan.
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Motion to Refer to Arbitrzation

For the following reasons, tha Court finds that
Hennex is bound to arbitrate the bulk of its disputes with
Ses & S5es Japan pursuant to identical asrbitration Elsuses
found in the alleged distributorship sgreemgnbg’ that form
the basis of this litigation. ASB a conséquence, the Court
will dismiss the contract action as pguinst the defeniant
Sea k Sea Japan and refer the disputevio arbitration
before the Japan Commercial Arbitretion Association. This
Court will retain jurisdictbon.oOver the first cause of
action which charges that all defendants conspired tc, and
actually did, interfere With Salvo's employment agreement
with Hannex and his “£i4duclary obligations to that company.
Hannex™alleges in its amended complaint that it

is the assigmee of the rights of Bea & Ses USA under a
1985 digtribution sgreement executed by Gea & Sea USA and
Sea & Sea Japan. Article VIII of that agreement iz an
srbitration clasuse providing:

*All disputes, controversies or differances

betwaen the parties hereto esrising out of, in

relation to, or in connection with this

Agreement shall be finally resolved by

arbitretion under the auspices of the Japanesa

Arbitration Associastion in Tokyo, Japan, and
both parties agree to be bound by the decision
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or outcome of such arbitration. The purpose of
thie provision i3 to provide s vehicle for the
binding resolution of any disputes which may
arise harsunder at the minimum deley and cost to
the parties, and the minimum disruption of
business.”

In sddition, plaintiff contends that the (proposed
extended distributorship agreement negotiasted 4m_ 19E8.
although never executed by the partles, constitutes an
enforceable agresment by virtue of Ges G Gea Japan's
conduct and written scceptance of all 4ifs terms. Article
VIII of each draft of the 1988 agCeedant contains an
arbitration clause identical t6\the one in the 1385
agresment.

In support of the enforcement of the srbitrazion
agreeméent, the defenfant relies upon provisions of the
Federal Arbitrati®m\ Act, 9 U.S.C. §§2 gt zeg., and the
Convention op the Recognition and Enforcement of Forelgn
Arbitral AwscAS, 21 U.S.T. 2571, reprinted following 9
U.B.C. 520, Both Jeapan and the United States are parties
to tha convention. The smendments to the United States
Achitration Act, 9 U.B.C. §§201 gt peg.., were enacted ko

implement and snforce the conventlon.
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Article II(1l) of thea convention regquires that
esach "contracting State shall recognize an agresment in
writing® to arbitrate differences between parties.

Article II(3) provides:

*The court of a Contracting Gtate, when seized
of an action in s matter in respect of whiehh€he
patties have made an agreement within the
meaning of thisg article, shall, at ths Teguest
® of one of the parties, refer the papties to
arbitration, unlese it finds that the ‘eaid
agreement is null and void, inope®Eative or
incapable of being performed."”

Once the agreement is foyuhd\to fall within the
terms of the convention, the jifplementing legislation
requires a court to refer %o arbitration parties who are
subject to the conventlenN 9 U.B.C. §206.

The convention'‘contemplates 8 very limited

inguiry by courty when considering a motion to compel

arbitration:

*{1) . Is there an agreement in writing to
arbitrate the subject of the disputae?
€onvention, Articles II(1}), II(2).

{ZY Does the agresement provide for arbitration
in the territory of a signatory of the
Convention? Convention, Articles I(1).
I1{3); 9 U.B.C. §206; Declaration of the
United Gtates upon accession, reprinted in
9 U.5.C.A. at 1% n.29 (1982 Supp.)

{3 Does the sgreement arise out of o legal
relationship, whether contractual or not,
which is considered as commercial?
Convention, Article I(3); 9 U.B.C. §202.

United States
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(é4) Im s party to the agresment not an Amarican
citizen, or does the commercial relation-
ship have some reasonable relatien with cne
or more foreign states? § U.5.C. §202."
Ledeg v, Ceramiche Ragno, 684 F.2d 184, 185-186 (lst/CAr”
1%82): Sedco v, Petoleos Mexicanos Mexicen Nat, Oil1. )767
F.2d 1140, 1144-45 (5th Cir. 1985). If these Ttequirenents
are met, the convention reguires district courte to order
arbhitration. Under the convention any factual inguiry
prier to & court's being required tolenforce an arbitra-
tion clause is strictly limited. \Emé Convention Art. II;
Sedco, supra, et 1145; gee plgoVeses H, Cone Memorial
Hospital v, Mercury Construction Corp,. 460 U.5. 1 (1982).
Nothing regquipes“a party who is moving to reier a
matter to arbitration pursusnt to the convention to file a
demand for arbitzdtion with an arbitral tribumal prior to
making such motipn. Article II(3) clearly states tha:
district gouchs zhall, at the regquest of a party to an
srbitratien agreement, refer the parties to artitratien.
EeeMoCreary Tire & Rubber Co. v, CEAT, 501 F.2d 1032,
1657 (34 Cir. 1974). There are no preconditions to the
court's duty under section 206 other than those outlined
in the four-part test set forth in Ledss. When & written

arbitration agreement falls under the conventicn, the

United States
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court is left with no discretien in its obligation to
refer the matter to arbitration. It must recognize the
arbitration agreement and refer the parties to the forum
which they have selected for resolution of thelr diapdts.
See Blderius Inc.. v. Companip ds Acero del Pacifices
B.A,, 453 F. Bupp. 22, 25 (B.D.R.¥Y. 1978); MpgCrwmary,
Eupra., at 1057. The discretion vested by(section 206
relates only to the designation of a place for asrbitratien
and the appointment of arbitrators when/ the situstion
necessitatas court action. J.TaA.D. Associates, Inc, v,
Podar Bros,.. 636 F.24 75, 77 04th Cir. 1981). A= the
court noted in Siderius, the-dbsence of any provision for
the retention of jurisfieelon after referrsl by the court
means that dismissal\of the compleint for lack of subtject
matter jurisdictian is the appropriaste remedy under the
convention. (Fifderius., supra, at 25:; paccord, Astor
Checolate COrp, v, Miknoverk Ltd., No. CV-88-3300, siip
op. (B.D.N.¥. 1989).

Furthermore, Bea & Gea Japan has done nothing to
demonstrate that it has waived its srbitration rights.
From the inception of the litigation in this Court. Bea &
Sea Japan hes raised the matter of erbitration. WNo enswer

has yet been filed. 6till, its responaive papers to the
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preliminary injunction motion propounded the argument that
the entire dispute must be referred to arbitration.
Shortly after this Court denied plaintiff's preliminacy
injunction application, Ses & Gea filed tha preszent
motion. There was no apprecisble peassage of time batween
plaintiff's institution of the action snd defendant s
motion to dismiss under Rule 12(b)(1l) and refer“the ma:ter
to arbitration. It cannot be said that ESad & Ses Japan's
actions in requesting the referral heve prejudiced the
plaintiff. Cf. 1.I.A.D. Associstas} Inc.. supre., st 77.
In the present case, both parties admit the

existence of the 1985 distribution agreement between S5aa &

Sea USA and Sea & Gea Japan., They both acknowledge that
the agreement containk an arbitration clause. Hannex
asserts that it is\the assignee of Gea & Sea USA and that
it legally possesfes contract rights against Ses & Seas
Japan. Hanngéx also claims rights under the unsigned 1788
draft pf\an agreemant that Hannex had been negotiating
betwesn itself and Sea & Sea Japan. At no time has Hannex

denied the axistence of the arbitration clause containsd

therein. Unlike the situation in Astor Chocolate, Bupra.

the case upon which defendant relies heavily, the issus of
whether an arbitration clause was part of tha agreement is

not now before the Court.

United States
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Sea &k Sea plso affirms the existence of the 1585
agreement and the incorporated arbitration clause to which
it i a party. Accepting all its terms, the defendant
recognizes that Article VIII obligates the arbltratdoa\of
all disputes, controversies or differences "ariasimg.out
of, in relation to, or in connection with" tHat)sgree-
ment, Hannex, on the other hand, although'cliiring to be
an assignees of the 19685 agreemant, desires to avoid the
obligation of arbitration.

Section 4 of title 9 of XHe United States Code
provides in pertinent part: /M- the making of the
arbitration agreement or the.failure, neglect or refusal
to perform the same be-lu lssue, the court shall proceed
summarily to the trisl thereocf...." The Becond Circuit
Court of Appeals\has hald that, wheres it is claimed that
at no time heX ¥ contract existed, » tripsl of this issue
would be \required before an order could be issued
direc®ing the parties to proceed to arbitration. JIn e
Einpshita & Co,, 287 F.24 951, 953 (24 Cir. 1%61), cited
in® Interocean Shipping Co. v, National Shipping & Trad,
Corp,., 462 F.24 673, 676 (24 Cir. 1572). To plaoce tha

making of sn arbitration sgreement in issue, however, "an

unequivocal denial that the agreement had been made [is]

United States
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needed, and some evidence should have been produced to

substantiate the denisl.” Intercocean Shipping, supca, at
676, gquoting Almacenes Fernandex, E.A, v, Colodetz, 148
F.24 625, 628 (24 Cir. 1945).

Neither party here denies that the agreements
ware made. Although defendant does not balieys Hafinex may
assert rights as an assignees of the agreement,—it nowhere
makes an uneguivocal denial that the agzeement conteining
tha relsvant clause had besn madea. Corsequently, "neitharc
the making of the srbitration agreament™ nor the sxistencas
of the contrect is in issue, The)Court is therefore
without power to retain within/its jurisdiction sny claims
touching upon the contrdcks. 9 U.E.C. §§4, 206. All
elements of the four-part test of Ladem are clearly
satisfied, including™the finding that there is an

agreement in Mribing to arbitrate the disputes.

Dafendant is supported by Prima Peint v, Flogd &
ConklinM#g: Co., 388 U.E. 395, 402 (1967), which states
that \eebitration clauses are "separable® from the
caneracts in which thay are embedded. There, the Supreme
Court found that, if a claim of frasud in the inducement of
the arbitration clause itself goes to the making of ths

agreement to arbitrate, a federal court may proceed to

United States
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adjudicate it. But the ststutory language does not permit
the federsl court to consider claims of fraud in the
inducement of the contract generally. Id. at 403-404. [In
Prima Paint, the parties, as here, did not deny the
axistence of a contrect containing an arbitration clause;
rather, the petitioner attacked its enforceability.

Claims relating to the contract., such es frabudy vegueness,
or, as here, invalid sssignment, do not place in issue the
validity of the arbitretion cleuse itself. Be=a id:
Gsuer-Getriebe KC v, White Hydrauliws, Inc.. 715 F.24 348,
350 (7th Cir. 1983). carkt. denied, 104 6. Ct. 9756 (1984).
Since pleintiff's claims here _relste to the entire
contract and not to the, jgreement to arbitrate itself,*
the Court may not proceed to sdjudicate them.

The conclusions of Prima Paint depended in large
measure upon the large bresdth of the spplicable
arbitratioriedause. That the disputes betwesn Sea & Eea
Jepan and~Nannex fall within the scope of the srbitretion
clause~contained in the releavant agreemente ig confirred
ky\the fact that the lsnguage found in Article VIII cculd
not be broader. Its resch covers claims that the contract

ig invalid or unenforceable. Cf. Bauer-Getrishs KG.

Eupra. The clause embraces the cleims ageinst Sea & Eea

United States
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Japan which are reasonably related to the distribution
agreement. The breadth of the clause confirms the Court's
obligation to refer all matters touching upon tha alleged
agreements to arbitratien.

The mis-naming of the selected tribunal in‘the
arbitration clause itself does not prevent the-Court from
referring the parties to arbitration. The arbitration
clauses in the alleged 1985 and 1988 agreemsants grant to
the Japan Arbitration Association in Tukyo. Japan, the
power to administer any arbitratignN\arising under the
clauses. BSection 206 empowers (a district court to "direct
that arbitration be held in uc:nrﬂanéa with the agreement
at any place therein prdvdded for, whether that place is
within or without the'\United Btates.® Whether the
contract is ambigubus®with regerd to the choice of forum
iz a decision(geverned by standard contract law principles
including exfmining the intent of the parties in selectinc
a tribupalv Gee Bauhinde Cogrp, v, Chinp Nat, Machinery &
Ecuipmsmt, 819 F.2d4 247, 249 (95th Cir. 1987): Astza
Eqnfwear Industry v, Harwyn International. Inc,. 442 F.
Supp. 907 (5.D.N.¥. 1978).

United States
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Bince, as defendant points out, there are
effectively only two institutions in Japen that edminister
arbitrations - the Japsn Commerciasl Arbitration Associn-
tion and the Japsn Shipping Exchange - the Court
determines that the parties to the agreements clearly
intended to select the former and that the clauga is not
at all ambiguous. The language of the document reguires
the conclusion that it was the parties' Jdnkant to chooie
the Japan Commarcial Arbitration Associabion as tha
arbitrator in the event disputes arbse that were covered
by the clause.

The allegations that . 5ea & Sea conspired with the
other defendants to inddcs.Balvo to breach his fiduciary
obligations snd restgictive covenant and convert corpo-ate
records and trade. secrets are, however, matters outside
the scope of ¢he srbitration clause and will not be
referred to\§rbitration. In Qenesce, Inc. v, T, Kskiuyshi
R Co,,  Lh2Y, 815 F.2d B840, 846 (24 Cir. 1987), eeveral
additicnal claims incident to conduct alleging that
dgfendants had conspired with sn officer of plaintiff to
supply plaintiff with overpriced and damaged goods
included Rico freud, common law conspiracy to destroy

plaintiff's business, and tortious interference with the

United States
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employment contract between plaintiff and its officer.
Under the applicable clause, 8ll were deemed arbitrable
except the claim for tortious interference which was foufi
not to srise under or relata to the sales agreements
between plaintiff and defendants. Id. at B856. «Therclair
for tortious interfarence in Cenesco is snalGjous to the
claims described above. These cleaims ars stfficiently
distinct from the contracts under whichi~Hannex claims
rights to warrant a determination_that they fasll cutside

the arbitration clauses.

Pexsonal Jurlsdiction

Clearly, See/h Eea Jepan has never done business
in this stete within the meaning of CPLR §301. Plaintiff
can validly“elsim personal jurisdiction over the Japanese
defandant.\howaver, under New York's long-arm statute,
CPLR$302Z. 1In its decision denying plaintiff's moticn for
prediminary injunction, the Court previcusly determined
that Hannex had slleged sufficient facts to establish
personal jurisdiction satisfying §302(a)(l) amd (3).
Although defendent‘s burden of proof is grester on the
present motion, the Court concludes that there are
gufficient undisputed facts to warrant » finding of

personal jurisdiction over Sea & Bea Japan.
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Under §302(a){l), a non-domiciliesry may be
subject to personal jurisdiction if he transacts any
buginess within the state gr contracts anywhers to supply
goods or services in the state. This holds true evenh JiF
the goods are naver shipped or the zervices are naver
supplied, s0 long as the cause of action arosey—ss here,
out of the contract. Alan Lupton Ascsociates v: Northeast
Plastics:; sees 1979 Report of the N Y. Ldw Bevision
Commigsion, 1979 McKinney's GSessions laws of R.Y.,
Pp-1450, 1453, 1In Alan Lupten, thé~court found personal
jurisdiction in s dispute conCexming contractual
agreements. observing that(the "clesr import of the tarms
of the contract indicatmd that parformance was contem-
plated in New York" (bechuse New York was clearly within
plaintiff’'s saleg territory and plaintiff was acting as a
representative~of defendant in soliciting sales of
defendantis products.

Eea & Sea argues no personal jurisdiction would
have been found in Alan Lupton without the sdded element
thet defendant had actually made a single shipment of
goods to New York. There is, however, no requirement
arising from the relevant case law or the plain language

of §302(a){1l) that there be an actusl shipment of gocds to

United States
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the state pursuant to the contract. Rather, durisdiction
may be satisfied if it is demonstrated that defendant
actually knew its goods would be shipped to New York. A
determination that the 1985 agreemant contemplating
performance in New York satisfies the requirements \of
§§302(a) (1) is reinforced by Hannes' assertion thet he and
Yamaguchi discussed the distribution of produets to
cartain New York retsilers.
Hannex may a3lso obtain perspinl Jurisdiction over

Bea & Sea Japan under CPLR §302(a)¥3%. This secticn
provides for jurisdiction over(a\fereign corporation where
a tortious sct was committed without the state causing
injury within the state Bf\it

"(i) regularly(does or soclicits business, or

engages in sny\other persistent course of

conduct, or #erfives substantiasl revenue from

goods used Pz\consumed or services rendered, in

the state, or

(ii) <expects or should reasonably expect the

act \to“have conseguences in the state and

detives substantial revenue from interstate or

irnternational commerce.”

In locating the situs of s commercial injury, the

flace where plaintiff lost business ig the most apt

standard. L W i v

Dytron Allovs Corp., 435 F.24 428 (24 Cir. 1971); Eybronm

United States
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v, Wetzel, 413 N.Y.BE.2d 127 (1978). Plaintiff has cffared
evidence that the loss of the distributorship and
interference with its relationship with Salve will cauee
it to lose New York business and New York customers(
According to Hannex, New York customers generated
approxzimately £300,000 in revenues for the plaintiff.
Allegations of even unspecified amounts of lost revenue
generated in New York could constitutey gufficient injury.
Ses Cleopatra Koligue, Ing. v. New High Glass, Ingc,., 652
F. Bupp. 1254, 1257 (E.D.N.Y. 198N . While the Yamaguchi
affidavit states that defendant did not realize any
revenues from sales to customers in New York EBtate, the
Court recognizes that/Pldintiff's sales in New York were
of products it purchased from the defendant and thus are
directly relsted to defendant's revenues.

Furbtharmore, the evidence thus far subritted
damonstrates ‘that 5es & Ges derives substantial revenue
from.interstate or international commerce. Yet, the
defenfant resists personal jurisdiction. srguing that New
York consequences were not foreseeable from the mcope of
the Bes & Sea distribution agreemant in any degree

sufficient te satisfy due process. FEss World wWide

YolksWagen Corp, v, Woodson, 444 U.5. 286 (1980); Asahi
Matal Induskzy Co. v, Superior Cougt, 480 U.5. 102

United States
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{(1987). Mindful of the duty enunclated by the Supreme
Court in Asphi requiring that jurisdictional determina-
tions be made with sensitivity to the burdens of United
States litigaticn on foreigners, the Court concludes that
the present factual situvetion is substentielly difféerent
from one in which a defendant's connection with /the forum
i so thin and remote as to viclate Que protess.

Again, Hannes avers that he #énd Yemaguchi on
several occesions discussed plaintl{ff's New York
customers. This statement confTedicts Yamaguchi's
assertion that Sea & Seaa Japan)hss no knowledge regarding
tha customars of Hannex mha purchased the products
originally scld by Se2 & '6ea Japen and shipped to
Florida. The Couxti\resolving all differences in
plaintiff's favoL, as it must when pressnted with a motion
to dismiss, Finds that Hannes' statemant along with other
evidence presented is sufficient to warrant a prelimipary
finding of personal jurisdiction over Ges & Sea Japan.
Defendant should have reasonably sxpected its actione to
have consequences in the state, given the nature of the
alleged distributorship agreements and the conduct of

business by the parties.
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CMI's Motion for a Stay of Procesdings

GMI, Brockway, and Gallen are not parties to %he
distribution agresment, and thus the dispute batween
plaintiff and these defendants is not controlled by an
arbitration agreement. The first three causes of action
in the amended complaint assert claims ag&inst CMI. The
first csuse of action asserts a claim &gainst all
defendants alleging a conspiracy ¥o*tortiously interfere
with Salvo's employment contract /end convert Hannex®
corporate records and trade-secrets in order to drive
Hannex ocut of business.\(Bince this claim will not be
rafearred to arbitreation’or stayed panding arbitration,
neither the action\ag against defendants othear than Bea &
Sea Japan nof \discovery will be steayed with respect to it.

The\ second ceause of acticn asserts a claim
pgaindt~GMI, Brockway, end Gallen for tortious inter-
fefenge with the 1985 and the proposed 1988 agreements.
Plaintiff charges that these defendants induced Sea & Bea
to breach the existing 1985 agreement and interfered with
the proposed 19B8 agreement which plaintiff contends sould
have been esxecuted but for these defandants’' conduct. Tha

third cause of action is a claim against all defendants
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alleging conapiracy to drive Hannex out of business by
committing acts in violation of NYGBL §340 and unfair
competition laws.

The defendants invoke 9 U.5.C. §3 and thm Court's
inherent powears as authority for the argumen® that the
action against them should be stayed. A Btey of an action
vig A vis defendants not party to the/arhitration
proceeding cannot be sustained undec ¥ U.5.C, §3 because
of the lack of identity of the parties to the two proceed-
ings. Nederlandse Erts-Tenker-Ehmastsch Apid, H.V., v,
Ishrandtsen Co.. 339 F.2490 (24 Cir. 1564); see Wren

pistributors. Inc. v /7PRhiune-Mate. Inc., 600 F. Supp. 1576
(E.D.N.Y. 1985). . Therefore, that section cannot serve as

a basiszs for steyling thes action against the other
defendants.

The' Court's power to stay proceedings arises from
its inherent power to control the disposition of the cases
onR Mt8 docket with economy of time and effort for itself,
counsel, and for litigants. Landis v. North Amurican Co..
299 U.5. 248, 254-=55 (1936). This power should be
axerciged with caution, and only in rare circumstances
will a litigant ba compelled to stend aside. gop 4.

239,
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Although the Court may use its egquitable powears
to stay the two other causes of action sgainst GMI
Brockway, and Gallen, the sguities presented require the
conclusion that the clesims against these three defendants
should not be stayed. The claims that thay consplred to
drive plaintiff out of business and violate, RYGBL §340 are
independent of the claims of breach of contract against
Sea & Bea Japan. There is no extensive/factual overlag
batween the proofs of these issues.\ The claim that these
defendants tortiously interferefl with the business
relationship between Hannex/and Gea & Eea may be resolved
in this forum. Awaiting” £h® outcome of the arbitral
proceedings would offer mro advantage to the resclution of
these claims. Binte the first cause of sction alleging
that all defendants induced Balve to breach his fiduciary
obligations<eand its employment sgresment with Hannex will
be retained, judicial eccnomy would be hindered rather
than yramoted if discovery and trial of the charges
ageinst defendants other than Ses & Bsa were stayed.

In order to cobtain a stay of en action pending
arbitration, defendants must meet the burden of showing

that they will not hinder asrbitration, that arbitratiox:
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may be expected to conclude within a reasonable periocd of
time, and that delay will not work undue hardship.
Hederlandsa, Eupra., at 442. Defendants have not satisfied
the Court that these requirements can be met in @
sufficiently persussive manner to cvercome the-Fector:
weighing in favor of proceeding with the agtiow in this

Court.

Discovery

Plaintiff has moved\t0 compel GMI to appear for
deposition within ten days.of the issuance of an order and
compel 2ll defendants tp produce documents previously
demanded by plainbtiff. Sea & BEea har cross-moved for a
protective ozfler.” GMI has already been instructed by the
Court to procesd with the deposition of Lawrence Salvo
pursuant “to plaintiff's notice of deposition. In view of
the Court's decision to retain one of the plaintiff‘'s
causes of actlion against all defendants and all cesuses of
action as against GMI, Gallen, and Brockway, tha stay of
any discovery sought from those defendants which relates

to these matters is denied.
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Absent subject matter jurisdiction, however,
discovery procedures are void. The Court's discovery
power cannot be more extensive that the Court's subjest
matter jurisdiction. United Btates Coatholic Conferfnce
Abortion Rights Mobilization. Inmc., 108 B. Ct. 2268
(1989). Accordingly., discovery sgainst Sea & Ees will be
permitted only in relation to the clalms 4jainst it
retained by this Court.

Ses & Ses requests that, 4f \AYscovery cof =
Japanese resident is permitted, 3¢ ®hould go forward in
Japan, and Hannex should beaT the costs. Hannex has
noticed the deposition of\¥emaguchi to take place in New
York. BSince Ses & Besdpes not have an office in KRew
York, it argues that thHe deposition should be taken in
Japan. The Court, however, denles Sea & Sea's reguest to
order & changd in venus for such depositions. While it is
generally true that depositions of a corporate party
should be taken at the corporstion's principal pleace of
Gusiness, the rule iz not inflexible. Hannex cbserves
without dispute that Yamaguchi has made freguent trips to
the United States in the past and has twice been deposad
in the United States before. More to the point is

plaintiff's argument that it would be far le=s expensive
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to have the deponent travel to New York than for all
counsel to travel to Japan. Furthermore, the fact that
this Court is located in New York provides further supySTt
for having the deposition here. BGas Financisl Ganeral
Bankshares Inc, v, Lance, 80 F.R.D. 22 (D.D.C,~l978).
Hannex has offered to bear the expenses for Mr.” Yamaguchi
to attend deposition in New York.

Finally, Hannex requests thAtC(lf be awarded

monetary sanctions from GMI for LtsENconduct regarding the
production of Salvo for deposition pursuant to Ruls 37. |
Hannex believes that GMI's [representations to it were
misleading and its actiép’in filing the motion, dis-
honest. However, GMI\appears to have in fact proceeded in
good feith. GMI.k regquest that the deposition take place
within twenty(days of the issuance of an order by this
Court rathex than the ten days suggested by Hannex is
granted,
If the arbitration proceedings are not commanced
tuﬁhin s ressonable period of time from the date of this
erder or if the Japan Commercial Arbitration Associstlion
determines that it cannot entertein the arbitration of
these issues, plaintiff may make an application to this
Court to have the matters herein declered arbitrable

referred to an arbitration tribunal within this district
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pursuant to 9 U.S5.C. §§5, 206, 208. Sections 5 snd 206
provide a solution to the problem caused when the
arbitrator selected by the parties cannot or will no%
perform. Eee Astra Footwear, supray Eeas also Bauhinia
Corp.., AUpPIA.
. In sum defendant Ema & Saa Japan'‘s \motion to
compel arbitration is granted, and itsmotions to dismiss
and for s protective order are deniady sxcept as to
matters deemed srbitrable in thig epinion. All motions to
stay discovery are denied.

The Clerk is dirdachad to mail a copy cf the
within to all parties.

50 ORDERED.

Dated : Brooklyn), New York
-

T s

United Etates Di:tr et Judge
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i The Hannes affidavit corrects earlier reprecréntations
made to the Court that plaintiff corporatipgn’wes
formed in July 1987. Hannes now statas that Hannex
was formed June 18, 1987, the date of incorporation on

. file with the Florids Becretary of State.
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