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Accordingly. the petition is granted to 

the extent that the Division is prohibited 
from proceeding against the Authority, oth­
erwise the petition is diamisaed. 

)_ P. CORCORAN, SaperiateDdent of 
IMuraace of the S- of New Yort.. _ 
I.iqaiUtor of Union Indemnity luar-
mace Com ..... " of New York. In Liqai-
datIoa, ..... lola N' ... In oftke _ 

Saperiat 1 n b of IMuraace of tbe 
S- of N .... York. PlaIntiff, 

. v. 

AIG MULTI-LINE SYNDICATE, INC; 
Jlelvedere IMuraace Co .. .....", Ltd..; 
Anes SymIicate, Inc.; CambrIda'e ReiD­
IIIIrUlCe Ltd..; Eqle Star IMuraace 
Com....." of Amerim; FIremaa'. Inonr· 
....., Com....." of Newuk. New Jeney, 
GenenI InA....:e eo......", of Trieot.e 
..... Veniu (uA 1IraDch); B_' It e 
IIarine AI; GenenI A--.e (a.n... 
cia) u..iteII; a....... IIe1nRnace 
C-PO'lJ' Ltd..; ~ Rei_ • 

...., ~ Jateno.tiHaI A.a-. 
ica SpMicate• Inc.; IIeatGr I-..­
Ltd..; NatioaaI l'nd w.it.en (KBft __ 

_) Ltd..; TeIect I-..- C-"'IJ' 
Ltd..; the 1m Compaar, -r.-t r­
mace c-....,,, Ltd..; the Maid I.-e 
Syndicate. Inc.; PnriWl I-...e 
Compoar, the Soath PI..:e Syndicate, 
Inc.; the Mm-l Fift, __ ..... In-

...... 1no1ll'UlCe Com..-r. Uaity FIre 
and Genenal InoIuuc:e Com..-r. ..... 
Sten-Re, Cole AI; A ..... • .... Inc., De­
fendant.. 

Supreme Court, New Yorl< County, 
lAS Part 2:1. 

Man:h 6, 1989. 

Foreign reinauren sought arbitzoaDon 
of diapute over right to reimbursement of 
inaurer in liquidation. The Supreme Court, 

N ew York County. Gammennan. J .. held 
that: (1) Federal Arbilntion Act did not 
require arbitration. and (2) Convention on 
the Recognition and Enforcement of For­
eign Arbitral A wards required arbilntion. 

Motion granted. 

1. Inaarance ~75.5 
Federal Arbitration Act did not require 

arbitration of diapute between reinsurera 
aDd insurer in liquidation. 9 U.s.C.A. § 1 
et seq.; MeCarran-Ferguson Act, § 1 et 
seq., 15 U.s.C.A. § 1011 et seq.; McKin­
ney's Ina........,., Law § 7401 et seq. 

%. IMuraace ~5.5 
Convention on the Recognition and En­

forcement of Foreign Arbitral Awards..,. 
quired arbitration of diapute between for­
eign reinsuren and inaurer in liquidation; 
reins........,., agreementa require arbitration 
of diapute; reins........,., agreementa provid­
ed for arbitration in United Statea; rela· 
tionship between parties ..... cnmmercial; 
and several reinauren were foreign enti­
ties baed in Bermuda. Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Award&, Art. I et seq., 9 U.s.C.A. 
§ 311 DOte. 

S. I-...e~5.5 
Dlapute between inaurer aDd foreign 

leinswdB Oft!' right to reimbuntement and 
aubataDtiation of eIaima ..... reuoDably ..,. 
!&ted to geuenl subjeet matter of reinaur­
....., .,.eementa aDd, therefore, ..... arbi­
tnble, evea though .,'eemeDta cnntained 
service of suit cia ..... requiring reinaurer to 
submit to juriacIiction of court. 

4. I-..- .....,5.5 
Ina........,., matters arising out of rein· 

B1IftDI:e W,tjon,bip were "COIIUDeI'Cial 
~" aDd, therefore, were subject 
to Convention em the Recoguitlon and En­
{O,,:eUWllt of Foreign AriIiti.l A warda. 
Com.:atioa on tbe Recognition aDd En­
futeement of Foreign ArlIiIDI Awards, 
Art. I et seq., 9. U.s.Ci § 311 note. 

Sec p.d>Ijcatjon Wonio aad PIIIuos 
foe other judicial _ .aDd 
clcfiuitiom. 
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Cite .. 539 N.Y.5.ld 6JO (Sup. 1919) 

5. Insurance _675.5 

Convention on Recognition and En· 
forcement of Foreign Arbitral Awards ap­
plied to arbitration between American in· 
surer and citizens and foreign reinsurers, 
even though arbitration and enforcement 
of award were to occur in same state; 
there was sufficient foreign involvement to 
require recourse to Convention. 9 U.S.C.A. 
§§ 201 et seq., 202; Convention on the Rec· 
ognition and Enforcement of Foreign Arbi· 
tral Awards, Art. I, § I , 9 U.S.C.A. § 201 
note. 

6. Insurance ~5.5 
Exclusive jurisdiction of court super­

vising liquidation of insurer did not involve 
basic notions of morality and justice and 
did not render arbitration agreement in re­
insurance treaties null and void on public 
policy grounds as permitted by Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards. Convention on 
the Recognition and Enforcement of For­
eign Arbitral Awards, Art. V, §§ l(a), 2(b), 
9 U .s.C.A. § 201 note. 

7. Arbitration -82.5 
Public policy defense under Convention 

on the Recognition and Enforcement of 
Foreign Arbitral Awards must be narrowly 
construed and must touch forum state's 
most basic notions of morality and justice. 
Convention on the Recognition and En· 
forcement of Foreign Arbitral Awards, 
Art. V, §§ l(a), 2(b), 9 U.S.C.A. § 201 note . 

8. International Law *>10.1 
Interests of international comity out­

we igh such local statutory policy claims as 
antitrust and securities violations and regu­
lation of bankruptcy proceedings, even 

I. Motion sequence. numbers 001 , 002 and 003 of 
the calendar of December 1 S. 1988 are hereby 
consolidated for purposes of disposition. 

In motion $eC[uc.ncc: number 001 Hudsoo Re­
insurance Company Ltd. moves pursuant to 
CPU 7503 for a stay of this ac:tion and an order 
compelling arbit:r::atioo. [0 motion sequence 
number 002 Belvedere Insur.ancc Company Ltd., 
Eagle Star Insurance Company of America, 
Firemen's Insurance Company of Newark. New 
Jersey. National Underwriter> (Reinsurana:). 
Ltd., Teloct Insurance Company, The 1792 Com· 
pany, The Maiden Lane Synd;= Inc.. The 

. . 

where different result might occur in pure­
ly domestic context. 

9. Arbitration -82.5 
"Incapacity" rendering arbitration 

a ward null and void under Convention on 
the Recognition and Enforcement of For­
eign Arbitral Awards is to be narrowly 
read and refers to internationally recog­
nized defenses such as dlll'eSS, mistake, 
fraud, or waiver, and must relate back to 
time of contract. Convention on the Rec­
ognition and Enforcement of Foreign Arbi­
tral Awards, Art. V, §§ l(a), 2(b), 9 U.S.C. 
A. § 201 note. 

Sec publication Words and Phrases 
for other judiCial constructions and 
definitions. 

10_ lnaurance *>574(1) 
Intervening liquidation of inaurer 

could not support claim of incapacity per­
mitting refuaal to recognize and enforce 
arbitration award under Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards. Convention on the Rec­
ognition and Enforcement of Foreign Arbi­
tral Awards, Art. V, §§ l(a), 2(b), 9 U.s.C. 
A. § 201 note. 

Kroll and Tract, New York City, for 
plaintiff. 

LeBoeuf, Lamb, Leiby & MacRae, New 
York City, for defendant Hudson Reinaur­
ance Co. Lui 

Mendes & Mount, New York City, for 
defendants Cambridge Reinanrance Ltd., 
Hemisphere Marine & Gen. Assur. (Bennu­
da) Ltd. and Trent Ins. Co. Ltd. 

IRA GAllMERMAN, Justice: 

Defendant reinaurers 1 move, pursuant to 
CPLR 7503, for an order staying the in-

South Place Syndicate. Inc.. The Mutual Fair. 
Marine " Inland In.surance Company. Unity 
Fire and Genenllnsuranee Company and S<en­
Re Cole " Associates. Inc. move to renew and 
reargue their motion to compel aabitaation. 
Plaintiff CI'OIIHDOves for denial of clefa>donu' 
motions or in the alt.ernativc for an order c0n­

solidating 1liiy arbitration ordend by the c:ourt 
inlO one proooeding and 1Iw the c:ourt main 
ju,risdiction over this matter. In modoo se­
quence number 003 CambriciF RdnIuroDee 
Ltd., Hemispber< Marine" ~.-...­
(Bermuda) Lui aDd Trent lnIuroacc ~ 
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632 539 NEW YORK SUPPLEMENT. 2d SERIES 

stant action and directing arbitration in ac­
cordance with the treaties of reinsurance. 
Plaintiff Union Indemnity Insurance Com· 
pany of New York ("Union") opposes the 
application on the grounds that (1) an insur­
ance company in liquidation cannot be com· 
pelled to arbitrate, (2) the parties have not 
agreed to arbitrate the claims in suit, and 
(3) the defendants have not identified any 
arbitrable controversies. In the alterna­
tive, Union cross-moves to consolidate any 
arbitration that may be ordered into one 
single proceeding and that the court retain 
jurisdiction over all subsequent matters. 
After the institution of this action and af· 
ter the drafting of this decision Union 
moved to have James P. Corcoran, Superin­
tendent of Insurance of the State of New 
York, as Liquidator of Union Indemnity 
Insurance Company substituted as party 
plaintiff. However, the plaintiff will be 
referred to in this decision as Union. 

Union through defendant Sten-He, Cole 
Associates Inc. ("Sten-He") acting "" intet'­
mediary, entered into three related reinsUl'­
ance agreements (the "treaties") with the 
other defendants. Under such contracts, 
the reinsurers agreed to indemnify Union 
for a portion of the liability incurred by 
them as a result of loases sustained by 
third parties covered under certain insUl'­
ance policies issued by Union. 

This action was instituted to recover in 
excess of $1.239,823.00 "" reimbursements 
under the reinsurance contracts. Some of 
these defendants previously moved for a 
stay of the action and to compel arbitra· 
tion. Initially, the court (Wallach, J .) de­
nied the application indicating that there 
was not a sufficient sbowing that the dis· 
pute was an arbitrable controversy under 
the agreement. Renewal of the motion 
was denied by Judge Wallach based upon 
the intervening insolvency and order of Iiq· 
uidation of plaintiff. This order denying 
renewal was then withdrswn by stipulation 

LId. abo seck a stay of this titiplioo aDd aD 

order diroctins ariJilnlioo of the instant dis­
pute. 

2. The Hudsoo Reiosurance Compaoy LId., Bel· 
vedere Insurance Company LId., Natiooal Un· 

so that the parties could address the affect 
of the liquidation on these proceedings. 

The reinsurers maintain that under the 
Federal Arbitration Act (FAA), 9 U.S.C. 
§ 1 et seq., and The Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards (opened for signature 
June 10, 1958, U.S.T. 2517, T.I.A.S. No. 
6992, 330 UNTS 38 (1958) (effective Decem­
ber 29, 1970) ("the Convention") arbitration 
of this dispute is mandated and that the 
liquidation of Union does not preclude its 

~oing forward. 

L (1)4: The Federal Arbitration Act is Dot 
unplicated in these proceedings. Aa previ­
ously noted by this court in JlicJrigGn Nfl­
tional Bank-Oaklllnd v. AmericGn Cen· 
tennial 11I8UTOnce Co., 137 Misc.2d 575, 
521 N.Y.S.2d 617 (Sup.Ct.N.Y.Cty.l987), 
the McCarran-Fergnson Act, 15 U.s.C. 
§ 1011 et seq., vests the State with authori-
ty to regulate insurance, that part of this 
regulatory structure is Article 74 of the 
Insurance Law respecting companies in Iiq. 
uidation and that under JI~ of Knil:ker-­
bocker Agemy, I-nc. 11. Holz, 4 N.Y.2d 245, 
173 N.Y.S.2d 602. 149 N.E.2d 885 (1958) 
exclusive jurisdiction is vested in the court 
supervising the liquidation so "" to pre­
clude arbitration. (f- aIao W....u.o .... ". 
Corcoran, 643 F.Supp. 554 (S.D.N.Y.l986); 
Skandia A mericG Rei1l8UT01U¥ C<wp. ". 
Schenck, 441 F.Supp. 715 (S.D.N.Y.l977); 
C<n-roran ". Ardra 11I8UTOnce Co., Ltd., 
657 F.Supp. 1223 (S.D.N.Y.l987), appeal ~ 
dinnu-i, 842 F.2d 31 (2d Cir.1~ 
comn v. lJoKg RnuUinger I-nc., No. 
5349/87 (Sup.Ct.N.Y.Cty.l987), slip op. 
M4096 (1st Dep't Oct 1987); C<n-roran ". 
ArdTO 11I8UTCI_ Co. Ltd., N.Y.L.J., Au­
gust,~ 1988, p. 24, coL 3 (Sup.Ct.N.Y.Cty. 
1988);.1 

[Z) Not addressed or raised in Jlit;4i. 
gan NatWnal BAnk, ... pm, ..... the iaaue 
of the applicahility of the Convention. In 
this action, bawever, several of the reinsur­
ers are foreign corporationa I and take the 

cbwri ..... (RdDsuraDce) Ud.. TeIo:d ImunDce 
Compaoy LId.. c-bridF __ LId.. 
Hemispbcn: MoriDo • CeDes-aI •• '(Ber. 
muda) Ud. aDd Trent ImunDce ~ Ud. . 
an: aD Ilc:nnuda Wi ... -1uMsIc their priD­
cipal place ol buoiDess in Komilt_ Damuda. 
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CORCORAN v. AIG MULTI- LINE SYNDICATE 633 
Clte .. !19 N.Y.5.ld 630 (Sup. I"') 

posltlon that the Convention controls the In the event that either party should 
issue of whether arbitration of this contro- fail to choose an arbiter within SIXTY 
versy is required. (SO) days following a written request by 

As noted in Ledet v. Ceramiche Ragno, the other party to enter upon arbitration, 
684 F.2d 184, 18&-187 (1st Cir.1982) for the the requesting party may choose two ar-
Convention to apply th~ following ques- biters who will in turn choose an umpire 
tions must be answered in the affl1'IIlative: before entering the arbitration. 

"(1) Is there an agreement in writing Each party will present its case to the 
to arbitrate the subject of the dispute? arbiters and the umpire within THIRTY 
[Citations omitted) (30) days of the appointment of the um-

(2) Does the agreement provide for ar- pire and the written decision of any two 
bitration in the territory of a signatory of or three will be final and binding upon 
the Convention? [citations omitted) the Company and the Reinsurer . 

(3) Does the agreement arise out of a The arbite.,. and the umpire are re-
legal relationship, whether contractual or lieved from all judicial formalities and 
not, which is considered as commercial? may abstain from the strict rules of law, 
[citations omitted) interpreting this Contract as an honora­

ble undertaking rather than as a merely 

~~;.:: ~i=n~o~:;~m:.:~;~:; legal obligation. By agreement between 
any two of the three they may extend the 

relationship have some reasonable rela- time intervals contained in this ARTI-
tion with one or more foreign states? 
[citations omitted)." CLE. 

The arbite.,. and the umpire will be 
Taking these considerations ad '''"''tim 

we find that arbitration must be directed. 

WRITTEN AGREEMENT COVERING 
THE DISPUTE 

[31 The reinsurance treaties provide for 
arbitration as follows: 

"ARTICLE XIX 

ARBITRATION 

Should an irreconcilable difference of 
opinion arise between the parties to this 
Contract as to the interpretation of this 
Contract, or transactions with respect to 
this Contract, such difference will be 
submitted to arbitration upon the request 
of one of the parties, one arbiter to be 
chosen by the Company and one by the 
Reinsurer and an umpire to be chosen by 
the two arbiters before they enter into 
arbitration. 

Should the arbite.,. fail to agree upon 
the choice of an umpire within THIRTY 
(30) dsys of the appointment of the last 
arbiter, then each arbiter will nominate 
one umpire, the selection will be made by 
drawing lots, the name of the party first 
drawn shall be the umpire . 

- ---- -

. 
~ .. - . . " '; ' • .,i ' . 

active or retired disinterested executive 
office.,. of Insurance or Reinsurance 
Companies of Lloyd's Underwrite.,.. 

Each party will pay the fee of its cho­
sen arbiter and half of the fee of the 
umpire; the remaining costs of arbitra­
tion will be paid as the written decision 
directs. In the event both arbiters are 
chosen by one party, the fees of the 
arbite.,. and the umpire will be equaIly 
divided between the parti .... 

Unless otherwise mutually agreed 1>& 
tween the Company and the Reinsurer, 
any arbitration will take place in New 
York, New York or as otherwise· desig­
nated b} the Company." 

Union contends that a dispute over the 
failure to pay reimburaemeDts is not en­
compassed within the terms' of the arbitra­
tion agreement and that the service of suit 
clause of the treaties reflects the parties' 
intention to litigate such matters. The 
reinsure.,. maintain that the serTice of suit 
clause does not dictate Iitigatioll, but main­
ly facilitates the acquisition of jurisdiction 
over foreign reinsuren for eoforeement 
purposes. Further they. . assert that the 
dispute involves transactions UDder the 
contract and matters of contract interprets-
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634 539 NEW YORK SUPPLEMENT. 2d SERIES 

tion and compliance. In particular, they 
argue that the proofs of claim and border­
eau to be submitted by Union are inade­
quate to substantiate the amount claimed 
to be due. 

The service of suit provision reads as 
follows: 

"ARTICLE XX 

SERVICE OF SUIT: 
(Applicable only to other than domestic 
Reinsurers) 

A. In the event of the failure of the 
Reinsurer to pay any amount claimed 
to be due hereunder, the Reinsurer, at 
the request of the Company, will sub­
mit to the jurisdiction of any court of 
competent jurisdiction within the Unit­
ed States and will comply with aU re­
quirements necessary to give such 
court jurisdiction and all matters aris­
ing hereunder will be determined in 
accordance with the law and practice 
of such court." 

Similar service of suit provisions in rein­
surance agreements containing broad arbi­
tration clauses have been considered in 
Harl v. Orion Insurance Co., 453 F.2d 
1358 (10th Cir.1971); Ideal Mutual Insur­
ance Co. v. Phoeniz Greek Insurance Co., 
No. 83 Civ. 4687, 1984 WL 602 (S.D.N.Y. 
1984); Neea Insurance, Ltd. 11. Natiun.al 
Union Fire Insurance Co., 595 F.Supp. 
955 (S.D.N.Y.1984). In each instance, the 
courts have rejected plaintiffs' reading of 
the reinsurance treaties and found that the 
inelusion of a service of suit clause was not 
inconsistent with the broad arbitzation 
clause and did not work to modify that 
clause or constitute a waiver of the right to 
arbitrate. Indeed, China UnUm L;na 
Ltd. v. AM. Manne Underwriters, Inc., 
458 F.Supp. 132 (S.D.N.Y.1978), cited by 
Union is Dot to the contrary; Bince there 
the court did not reach the issue of tbe 
compatibility of these clauses. 

Furthermore, in Neca l11SUrnnce Ltd. 11. 

National Union Fire l11SUrnnce Co., suo 
pra, the court postulated that tbe service 
of suit clause was designed to guarantee 
enforcement ot arbitration awards. Here 
too, the provision appears to be included to 

~ .. ~"";. 
.;J.. ' . , • 

facilitate enforcement since the service of 
suit provision applies only to foreign rein· 
surers and not to all. If Union's construc' 
tion was accepted, then it could pursue 
foreign reinsurers in court, and domestic 
ones by arbitration, possibly leading to in· 
consistent findings as to the same claim. 
Surely, this anomalous result was not in· 
tended by the parties. 

Under a broad arbitration provision, as 
found in these reinsurance treaties, the 
court's inquiry regarding arbitrability is 
limited to determining whether there is or 
is not "a reasonable relationship between 
the subject matter of the dispute and the 
general subject matter of tbe underlying 
contract." (Natio,uoitie Generol 111SUr­
ance Co. 11. In_ton l11SUrance Ctn'IIpany 
of Amen:ca. 37 N.Y.2d 91, 96, 371 N.Y.S.2d 
463, 332 N .E.2d 383 (1975). 

Defendants urge that no sm are due 
under the reinsurance aeaties because ade­
quate proofs of claim and bordereau are 
not avai\able to 8ubstantiate tbe reimburse­
ment sought. Union, however, believes 
such reimbursement is appropriate under 
the aeaties. This controversy preaents an 
"irreconcilable difference of opinion aa to 
the interpretation of the Contract" and 
"trsnsactions" thereunder. Under these 
circwnstancea, there is a reasonable rela­
tionship between tbe subject of tbe dispute 
and the general 8ubject matter of the rein­
surance agreements so aa ·to render the 
claim arbitrable. (See NtJlWntoide Insur­
ance Co. !7. In_ton l11SUraflU Compa­
ny, supra, where disputes over payments 
to be made under reinsurance agreement 
were found within scope of arbitzatiOn pro­
vision). 

ARBITRATION IN SIGNATORY STATE 
Tbe agreemeDt provides for arbitzation 

in the United States. As previoualy noted 
this country ratified the aeaty in 1970 and 
enacted implementing legislation. (9 U.s. 
C. f 201 et seq.). This requirement is sat.­
isfied. 

AGREEMENT ARISES OlIT OF 
COMMERCIAL TRANSACTION 

[4] The &greemeDts ..t,·up a · reinsur­
ance relationship between tbe 'p8I'Iios. In-
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Clte .. 539 N.Y.s.ld 6JO (Sup. 1989, 

surance matters are commercial transac­
tions, (United States v. South-Eastern 
Underwriters Association, 322 U.S. 533, 
64 S.Ct. 1162, 88 L.Ed. 1440 (1944), and as 
such are subject to the Convention. (Hart 
v. Orion insurance Co., supra; Neca in­
surance Ltd. v. National Union Pire in­
surance Co. , supra.) 

PARTY NOT AMERICAN CITIZEN OR 
SOME REASONABLE RELATIONSHIP 

TO A FOREIGN STATE 
Here, it is conceded that several of the 

reinsurers are foreign entities, based in 
Bermuda. Further it is alleged that negoti­
ations occurred in London and that ins\ll" 
ance was procured in the London insurance 
market 

(5] Nonetheless, Union contends that 
the Convention does not apply when the 
arbitration is to be held in the same juris­
diction as the enforcement of the award, in 
this case New York. Defendant.. assert 
that Article I, Section 1 encompasses 
awards, which are not considered domestic 
awards. Thus, the question is, will arbitra­
tion between American citizens and foreign 
nationals result in a domestic award. 

Article I, Section 1 of the Convention 
provides: 

"1. This Convention shall apply to the 
recognition and enforcement of arb~ 
traI awards made in the territory of a 
State other than the State where the 
recognition and enforcement of such 
awards are sought, and arising out of 
differences between persons, whether 
physical or legal. It shall also apply to 
arbitral awards not considered as d~ 
mestie awards in the State where their 
recognition and enforcement are 
sought" 

The legislation implementing the Conven­
tion, 9 U.S.C. 201 et seq., further provides 
as follows: 

"§ 202. Agreement or award falling un­
der the Convention 

An arbitration agreement or arbitral 
award arising out of a legal relation­
ship whether contractual or not, which 
is considered as commercial, including 

.. ... 

a transaction, contract, or agreement 
described in section 2 of this title, falls 
under the Convention. An agreement 
or award arising out of such a relation­
ship which is entirely between citizens 
of the United States shall be deemed 
not to fall under the Convention unless 
that relationship involves property 1<>­
cated abroad, envisages performance 
or enforcement abroad, or has some 
other reasonable relation with one or 
more foreign states. For the purpose 
of this section a corporation is a citizen 
of the United States if it is incorporat­
ed or has its prinCipal place of business 
in the United States." 

It would appear that the Convention was 
broadly drafted to maximize recoune to 
arbitration {Schork v. Alberto-Culwr Co., 
417 U.S. 506, 94 S.Ct 2449, 41 Ed.2d 270, 
reh 'g. denied, 419 U.S. 885, 95 S.Cl 157, 42 
L.Ed.2d 129 (197 4); Cooper v. Ateli=l de 
la Motoi>ecane, 57 N.Y.2d 408, 456 N.Y.S. 
2d 728, 442 N .E.2d 1239 (1982), and that 
Union's restrictive interpretation does not 
square with the language of the treaty, the 
intent of the drafters or the implementing 
legislation. {Bergeaen v. JO&ep" Muller 
Corp., 710 F.2d 928 (2d Cir.I983). There is 
sufficient fOleign involvement in these pro­
ceedings to require recoune to the Conven­
tion. 

[6] Lastly, Union maintains that the 
N ew York State statutory scheme concern­
ing liquidation of insurance companies, as 
embodied in Insurance Law Article 74 and 
enunciated in Matter of Knicirert>ocUr 
Agency, inc. v. Holz, supra, vests exclu­
sive jurisdiction in tIWo court and thereby 
precludes arbitration based on public poli­
cy. 

The Convention is the supreme law of 
the land, and, takes precedenoe over local 
statutes. {Schork v. Alberto-Cult>er, .... 
pra,' Sedco v. Petroi«NI MezicGnoa Mezi­
can NlltiontU Oi~ 7111 F.2d 1140 (5th Gir, 
1985). The Convention addre8Iea in article 
V, sections l(a) and 2(b) the argumenta 
advanced by Union that the arbitration 
agreement is null and void. 

Section l{a) provides: 
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"I. Recognition and enfon:ement of the 
award may be refused, at the request of 
the party against whom it is invoked, 
only if that party furnishes to the compe­
tent authority where the recognition and 
enfon:ement is sought, proof that: 

(a) The parties to the agreement re­
ferred to in article II were, under the law 
applicable to them under some incapaci· 
ty, or the said agreement is not valid 
under the law to which the parties have 
subjected it or, failing any indication 
thereon, under the law of the country 
where the award was made; . . . " 

Section 2(b) states: 
"2. Recognition and enforcement of an 
arbitral award may also be refused if the 
competent authority in the country 
where recognition and enforcement is 
sought finds that: 

• • • • • 
(b) The recognition or enforcement of 
the award would be contrary to the 
public policy of that country." 

[7,8] The public policy defense under 
the Convention is to be narrowly construed. 
(Seherk v. Al~ulver Co., supra). 
Such defense must touch "the forum 
state's moot basic notions of morality and 
justice." (PIl'rl101l8 & Whittemore Over­
,'41/ Co., Inc. v. Societe Genemle de L'ln­
dustri. du PllpUr (RAKTA), 508 F.2d 969, 
974 (2d Cir.I974); La Societe Nlltionllle 
Pour La Recherche, La ProductWn, Le 
Tro1l8pOTt, La TromfOT77llltion .t La 
ComfMTrillli8tltion Des Hrdroctlrbv.res v. 
SIzIlh.un Nllturlll Ruourcu Co., Inc., 585 
F .supp. 57 (S.D.N.Y.I983), Ilff'd, 733 F.2d 
260 (2d Gir.), cert. denied, 469 U.s. 883, 105 
S.Cl 251, 83 I.Ecl2d 188 (1984). Following 
such a strict test, the rationale of Knicker­
boclur, supra, does not involve basic D()­

tions of morality and justice and so will not 
render the arbitration agreement null and 
void OD public policy grounds. The inter­
ests of international comity outweigh such 
local statutory policy claims as antitrust 
and securities violations and regulation of 
bankruptcy proceedings, even where a dif­
ferent result might oeenr in a purely d()­
mestic context: (Se. MitsubUhi Moton 
Corp. v. Soler Chrysler-Plymouth, 473 

U.S. 614, 105 S.Cl 3346, 87 L.Ed.2d 444 
(1985); Scherk v. AI~ulver Co. su· 
pra.) 

[9,10] Likewise, incapacity rendering 
an award null and void is also to be narrow­
ly read and refers to "internationally recog­
nized defense( s 1 such as duress, mistake, 
fraud, or waiver." (Rhone Mediterranee 
Compagnia v. Lauro, 712 F.2d SO, 53 (3rd 
Gir.1983); Oriental Commercial & Ship­
ping Co. Ltd.. v. R()$8ee~ N. v., 609 F.Supp. 
75 (S.D.N.Y.1985). None of these defeDl!es 
are implicated under the Knid<erlxx:1ur 
challenge. Moreover incapacity, as the 
treaty indicates by use of the past tense, 
must relate back to the time of contract. 
Intervening liquidation could not, there­
fore, support a claim of incapacity. 

The parties to these treaties have an 
arbitrable controversy. Since foreign enti­
ties are involved, such arbitration must be 
held under the Convention. Here, the 
claims to be asserted arise ont of one com­
mon set of fads and all parties have 
agreed to arbitrate. A consolidated arbi­
tration of all claims, (even those against 
the domestic defendants), would be the 
moot expeditious means of resolving the 
controversy. Given New YOrk'S strong 
public policy regulsting liquidated earners, 
this court, as snpervisor of the 6quidation, 
will retain jnrisdietion with respect to any 
award rendered. 

Accordingly, the motion to compel arbi­
tration and stay the instz!.:lt action .is.grant­
ed. The parties are to proceed to consol­
idated arbitration in New York as called 
for in the treaties. 

 
United States 

Page 7 of 7

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




