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Accordingiy, the pebtion = granted to
the extest that the Division & prohibited

frmm:mﬂnhnw oth-
erwme the petiton i damosed.

Jumes P, CORCORAN, Superintendent of
Insurance of the State of New York, s
Liguidstor of Union Indemnity Imsar-
ance Company of Mew York, in Ligai-
dation, and his sucerssors in office s

i =1 y
g L R R o Tl

539 NEW YORK SUPFLEMENT, 14 SERIES ,J.'-_J'l‘ . i ST

New York County, Gammerman, J., held

that: (1)} Federnl Arbitration Act did mot

the Recogmition and Enforcement of For-

oign Arbitral Awards required srbitratson.
Motion granted.

L Insursnce €755

Federal Arbitration Act did not require
arbitratson of dpute between remsurers
and imsgeer - lquidstion. 3 USCA § 1
et seqy-MeCarran-Ferguson Act, § 1 et
saf., UNUS.CA § 1011 et seq.; MeKin
pey's Insurance Law § 7401 et seq.

L Insurance ==§75L5

Convention on the Recognition and En-
foreement of Foreign Arbitral Awards re
quired arbitration of dispute between for-
sign rensurers and inserer in lgoidaton;
reinsurance agreements require arbitration
of dispuie; reinsurance agreements provid-
ed for arbitration in United States; rels-
and seversl reinsurers were foreign enti-
ties based in Bermudas. Convention on the
Hecognition and Enforcement of Foreign
Arbitral Awnrds, Art [ ot sag., 9 ULS.CA
§ 21 note.

1 Insurance #4755

Dispute between imsurer asd foreign
reimsurers over right (o reimbursement and
substantmton of claims was ressonahly e
Inted to peneral subject matier of remsar-
ance agreements and, therefore, was srbi-
trable, oven though agreements contained
service of it clanse requiring reimsurer to
submit to jurisdietion of court

d. Iserance =755

forcement of Foreign Arbitral Awards,
Art. T et seq., 5 US.CA § 201 pote.

Enrs- pﬂ_ufﬂ--d
dedlimitions.

LA
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5. Imsurance =675

Convention on Recognition and En-
forcement of Foreign Arbitral Awards ap-
plied w arbitration between American in-
surer and citizens and foreigm reinsurers,
even though srhitration and eaforcement
of award were to occur in same siute;
thers was sufficent foreign invalvement Lo
require recourse to Convention. 9 US.CA
G5 201 et seq., 202: Convention an the Rec-
ognition and Enforcement of Foreign Arbi-
tral Awards, Art. [, § 1, 9 US.CA, § 20

rﬂqlﬁqnﬂﬂunflﬂm&dﬂﬂmﬁm.

hmnmnfnmhuﬂlun%*ﬂ
did not render arbitration
munthiuullmd phh:
policy grounds &8 permitted ¥enticon
on the Recogmition and ﬁm
Foreign Arbitral Awards, Convention on
the Recognition and(Enfaréement of For-
eign Arbitral Awgrds Art V, §§ Lia), 2bj,
9 US.CA § 300 noty.

tomgtrued and must touch forum state's
wmost basic notions of morality and justice.
Tonvention on the Recognition and En-
forcement of Foreign Arbitral Awards,
Art ¥, 8§ lia), &b), 9 US.CA. § 201 note.

& International Law =101

Interests of international comity out-
weigh such local statutory policy claims as
antitrust and securities viclations and rego-
Iation of bankruptcy procesdings, even

1. Moticn sequence sumbers 001, 002 asd 003 of
ihe calepdar of December 15, 1988 are herehy

consolsdated for purposes of dispossion.

where different result might cecur in pure-
ly domestie context
9. Arbitration e=§L5
“l - et —
award null and void under Convention on
the Recognition and Enforcement of For-
#ign Arbitral Awards i to be narrowly
rndu:lrdnnjﬁ recog-
nized Mﬂlﬂl‘#udmmh,
fraud, or and must relate back to
I:nnu-nf Gnnvnﬁuulhm
of Foreign Arbi-
Eﬂw.ﬁ.ﬂ.‘l’ §§ Lim), 2k}, 8 USC.

Words and Phrases
judicial consrucions and

10, Imsuranece S=ET41)

Intervening Lguidation of insurer
could not support claim of ncapacity per
mitting refusal o recognize and enforee
arbitration award under Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards. Convention oo the Hee-
ognition and Enforcement of Formgn Arbi-
tral Awards, Art. V, §§ 1(a), 2b), 8 US.C.
A § 201 note.

Eroll and Tract, New York City, for
plaintiff,

LeBoeuf, Lamb, Leiby & MacHae, New
York City, for defendant Hudson Reinsur-
ance Co, Lad

Mendes & Mount, Mew York City, for
defendants Cambridge Helnsorance Lid,
Hemisphere Marine & Gen. Assur. (Bermu-
da) Ltd. and Trent Ins. Co. Ltd

IRA GAMMERMAN, Justice:

Defendant reinsurers | move, parsuant to
CPLR 7503, for an order staying the in-
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stant action and directing wbitrabon in se-
cordanes with the lreaties of remsuranes,
Mantiff Union [ndemnity lnaurance Com-
pany of New York (“Union') opposes the
application on the groonds that {1) an nsur-
ance company in lguidation cannot be com-
pelled to arbitrate, {2) the partes have not
agreed to arbitrute the claims in swit, and
{1) the defendants have not identified any
arbitrable controversies. In the alterns
tive, Union eross-moves to consolidate any
arbitration that may ke ordered into one
single proceeding and that the court retain
jurisdiction over all subseguent matiers.

After the institution of this acton and af-

ter the drafting of this decision Uniof

moved to have James F. Corcoran, Supégin-
tandent of [nsurance of the State of New
York, as Liguidator of Union Jndemnity
Insurance Company substituted 28 party
plaintiff. However, the pliinti#f will be
referred to in this decision.is Union.
Union through defendant Sten-Re, Cole
Associates Inc. (“Sten-Re") neting as inter-
other defendamts. Under such contracts,
the reinsufers agreed to indemnify Union
for @ portion of the lability ineurred by
themhas’ & result of losses sustmined by
third parties covered under certain insur-
anee polices mened by Union.

This action was instituted to recover in
excess of $1,239 E28.00 a8 reimburssments
under the reinsurance contracts. Some of
these defendants previously moved for a
stay of the acton and to compel arbitra-
ton. [Initially, the court (Wallach, 1) de-
mied the apphcation indicating that there
was pot a sufficient showing that the dis-
pute was an arbitrable controversy nnder
the agresmment Renewnl of the motion
was demied by Judge Wallach based opon
the intervening msolvency and order of bg-
uidation of plantiff. This order demying
renewal wis then withdrawn by stipulation

Lid also seck & may of ikis Helgstion snd an
Frule

1 The Hudson Reinsurance Company Lid, Belh
verdere [nsurance Company Lad, Nstionsl Us-

e that the partses eould address tee affect
of the ligoidstion on thess procsedings
The reinsurers maiotain that under the
Federal Arbitration Act (FAA) & US.C
§ 1 et seq., and The Convention om the
Recopnition and Enforesment of Foreign
Arbitral Awards (ppened for signature
June 10, 1858, L.i'r 1, TLA.S. Na.
992, 330 UNTS 38 i
wmmm&émmm
nl'ﬂ:h.dqmuhmuﬁ.tduﬂtmm
bguidation of-Union does not preclude its
[T The Federal Arbitration Act is not
in thess procesdings. As previ
oualy noted by this court in Mickigan No-

tional Bonk-Ookiond v American Cem-

tenmiad fasuronce Co., 137 Misc2d 575
521 W.YSE8d 617 (Sep.CiM.Y.Cty.198T),
the MeCarran-Ferguson Act, 15 USC
§ 1011 et seq., vests the State with suthor
by to regulate insuranes, that part of this
regulatory structure 8 Artiede Td of the
Insurance Law respecting companies in lig-
uidation and that under Matier of Knicker
bocker Apemcy, fnc = Hols, 4 N.Y.2d 246,
178 NYS2d 602, 149 NE2d B35 (1968)
exciusive jurisdiction is vested in the court
supervising the lguidation so =a to pre-
clade arbitration. (Gee also Washburs v
Corecoran, 643 F.Supp. 554 (5.D.N.Y.1966);
Skandia Americe Rrinruraonce Corp. n
Schenck, 441 FSapp. T15 (S.D.N.Y.19TT)
Coreoran v drdrs ferurance Co, Lid,
657 FSopp. 1229 (SD.N.Y.198T),
dirmiesed, B42 F.2d 31 (2d Cir.

coran w Doug REeudiinger fme, No.
534987 (Sup.CoM Y.Cty.158T), slip op
M4096 (1st Dep't Oct 1987y Coveorom
Ardra 'mswrones Co. Lid, N.Y1J., Aw
m&lﬁ,pﬂm!w.lm.
1588

[Z] Not addressed or raised im MEichs-
gan Nationgl Hank, supra, was the msoe
of the sppbesbiity of the Convestion. In
this action, however, several of the rensur-
ers are foreign corporations ¥ and take the
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position that the Convention controls the
=aue of whether arbitration of this contro-
vorsy i required.

As moted n Ledee v Ceramiche Bagma,
GE4 F.2d 184, 186-18T7 (1st Cir.1983) for the
Canvention to apply the following ques-
tions must be answered in the affirmative

“[1) Is there an agreement in writing
to arbitrate the subjeet of the dispute?
[Citations omitted)

(5 [hoes the agreement provide for ar
bitration in the territory of a signatory of
the Convention? [citations omitted]

(3 Des the agreement arse out af a

legal relntionship, whether contractusl or,
mmuﬂ"'

not. which i3 considered as
[citations omatied)

{(4) Is a party to the
mm.whﬂl&ﬁ‘ :
relationship have some rwm
tion with one ar mw atates?
[citations omitted].”
WMMMMH

ﬂﬁndﬂ:.ltw:nmhm

WRITTEN AGREEMENT COVERING
\THE DISPUTE

e

"ARTICLE XIX

ARBITRATION

Should an irreconcilable difference of
Contract as to the interpretation of this
Contract, or transactions with respect to
this Contract sueh differesce will be
submitted to arbitration upon the request
of ope of the parties, ooe arhiter o be
chosen by the Company and one by the
Reinsurer and an umpire to be chosen by
the two arbiters before they enter into
arbitration.

Should the arbiters fail to agres apon
the chaice of an umpire within THIRTY
(30) days of the appointment of the last
arbiter, then esch arbiter will nominate
one gmpire, the selertion will be mads by
drawing lots, the name of the party first
drawn shall be the umpire.

In the ewent that either party should
fail to choose an arbiter within SIXTY
i60) days following & written reguest by
the ather party to entér upon arbitration,
the requesting party may choose two ar-
biters who will in turn choose an umpire
before entering arbitration.
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tion and compliance. [n particular, they
argue that the proofs of caim and border-
eay to be sobmitted by Union are inade
quate Lo substantiste the amooant elaimed
to be due

The serviee of suit provision reads as
fallows:

"ARTICLE XX
SERYICE OF SUIT:
{Applicable only to other thas domeste
Reinaurers)
A In the event of the failure of the

Reinsurer to pay any amount clzimed
to be doe hereander, the Reinsurer, st

the request of the Company, will sube,

mtlnﬂ:tm&urmﬂaﬂ

Hart v <(vton Mmruronce Co. 453 F.2d
1358 (10th Cir.1971) Jdeal Mutual Insur-

Noy B3 Civ. 4687, 1984 WL 602 (SD.N.Y
WoaLYy Neeo Mmeuronce Lid v National
9.;“ Fire Msuranes Oo., H F.Supp.

inchmion of & service of soit clause was not
clanse and did not werk to modify that
clause or constitute & waiver of the right to
arbitrate. Indeed, China ['miom Lines
Lid v AM Morine [Underwrilers, fne.,
456 FSupp. 132 ﬁﬂﬂflﬂﬂhmﬂh

there
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fapilitate enforcement sinee the serviee of
suit proviskon appbes only o foretgn rem-
surers and not to all, [f Union’s construc-
ton was sceepted, then it could pursue
foreign reinsurers in court, and domestic
orees by arbitration, possibly leading to in-
consistent findings as to the same claim.
Surely, this /resalt was not io-
uudndbrthl;ll'h#.-
Unﬂulbﬂﬂi:ﬂi‘tﬂhﬂnmn
found in these)rdinsprance tresties, the
court's inquiey’ regarding arbitrability =
fimited to determining whether there is or
gua';mmm
the subject matter of the dispute and the

"mlﬁﬂ“dﬁunﬁlﬂg
‘ance Co. v. Investors nsurance

Company
of America, 37T N.Y.2d 91, 96, 371 N.YS2d
453, 332 N.E.2d 333 (1975

Defendants urge that no sums are doe
under the reinsurance treaties because ade-
quate proofs of claim and bordereau are
not available to substantiste the reimbuarse-
ment sought Uwmion, however, believes
such reimbursement is appropriate under

the treatses. This cootroversy presents an
“irreconcilable difference of opinion as to

tionship between the subject of the dispute
and the general subject matter of the rein-
surance agreements so as to render the
ance Co. v I'neewiors Insurance Compa-
my, suprs, where disputes over payments
to be made onder remsurance agreement
were found within seope of arbitration pro-
winson).

ARBITRATION IN SIGNATORY STATE
The agreement provides for arbitration
in the United States. As previously noted
this eouniry ratified the tresty in 1970 and
enacted implementing legialaton. (9 1.5

. § 301 et seq.). This requirement i aat-
wfied.

AGREEMENT ARISES OUT OF
COMMERCIAL TRANSACTION
(4] The agreements sel up & rensare
ance relaGonship between the partes. In-
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surnnee matlers are commercinl transae
tions, (D'mited Stafes v South-Eastern
Underwriters Association, 322 US. 533,
64 B.CL 1162 BE L.Ed. 1440 {1944}, and as
such are subject wo the Convention. (Haort
r. Orion fmeuwrenes Co., supra; Neca [n-
serance Lid ¢ Natiomal ['sion Fire Mn-
suraonce Co, supro.)

PARTY NOT AMERICAN CITIZEN OR
SOME REASONABLE RELATIONSHIP
TO A FOREIGN STATE

Here, it is conceded that seversl of the
reingurers are {oreign entites, based in
Bermuda. Further it is alleged that negotic

ance was procured in the London insurante

market.

[5]1 MNonetheless, Union :-.u;pndl that
thefmmumdnumwwm
arbitration is to be held i the\same juris-
diction as the enforcerment.of the sward, in
this case New York\Defendants assert
that Article [, Section 1 encompasses
awnrds, wh:hmewtmmm
awards, This, the'guestion is, will arbitra-

tioh between AMerican citizens and foreign
nlmhﬁﬂthldwmu-:l-ud.

Krobe ], Section 1 of the Convention

provides:

“l. This Convention shall apply to the
recogniton and enforcement of arke-
tral awards made in the territory of &
Stute other than the State where the
recognition and enforcement of such
awards are sought and ar=ing oot of
differences between persona, whether
physical or legal. [t shall also apply to
arbitral awards not considered aa do-
mestic awards in the State where their
recognition and enforcement are
sought.”

The legislation implementing the Canven-

ton, 9 U.5.C. 201 et seq., further provides

as follows:

“§ M2 Agreement or award falling un-
der the Comvention
An arbitration agreement ar arbitral
award ansing out of a legal relation-
ship whether contractual or not, which
is considered as commercial including

& transsction, contraci, ar agreement
described in section 2 of this title, falls
under the Copvention, An agreement
ar gward arising out of such & relaton-
ship which is entrely betwesn citizens
of the United States shall be desmed
not to fall under the Convention unless
that relationshipnvolves property lo-

n’l‘{hnmhmu.m:lm
of the United States if it is incorporat
ed or has its principal piace of business
in the United States."

It would appear that the Convention was
broadly drafied to maximize recourse to
arbitration (Seherk v Albsrio-Culeer Ca,
417 U5, 506, 84 5.0t 2448, 41 Ed.2d 270,
reh'p. demied, 419 1.5, BBS, 85 8.0t 157, 42
LEd.2d 129 (1974); Cooper v Ateliers de
la Motobecane, 57 N.Y.2d 408, 456 N.Y.5.
2d 728, ¢42 M.E.2d 1230 (1982), and that
Union's restrictive interpretation does not
square with the language of the treaty, the
intent of the drafters or the implementing
legislation. (Berpesen v Joseph Muller
Corp., T10 F.2d 928 (2d Cir.1983). There is
sufficient foveign involvement i these pro-
ceadings to require recourse to the Conven-
on.

[6] Lastly, Union maintsins that the
New York State statutory scheme concern-
ing Bguidation of insurance companies, as
embodied in [nsurance Law Article T4 and
enunciated in Maller of Kmickerbocker
Apeney, Ime v Holz sipra vests execlo-
sive jurmdiction in this coort and thereby
precludes arbitration based on publie poli-
¥,

The Convention is the supreme law of
the land, and takes precedence over local
statutes  (Scherk v Alberto-Culver, u-
pra; Sedeo v Privoleos Memiconos Mers-
cam National O5L 767 F.2d 1140 (5th Cir.
1985). The Convention addresses in articls
V. sections lia) and Z(b) the wrguments
sdvanced by Union that the srbitration
agresment s null and veid

Bection lia) provides:
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"L. Recognition and enforcement of the US. 614, 105 5.CL 3346, 87 LEd2d 444

awnrd may be refused, at the request of (1986 Scherk v Alberio=Culver Co. su-

the party agamst whom it is invoked, pra)

oaly if that party furnishes to the compe

went autharity where the recogmition and [9, 10] Likewise, J ity rendering

enforcement is sought, proof that an award pull and ¥ ,iﬁ‘ﬁh

(s} The parties to the agreement re- 5.'!'!!“’!!’%_‘ FeCoR”
a8 duress,

ferred 1o in articke 11 wers, onder the law  nized 1 mistake,

ot applicable to them under some incapac- fmd.ww'mmm

r iy ty, or the said agreement in not valid Compeguia o Laure, T12 F24 50, 53 (8rd
b T : ander the law to which the parties have Cir. 1988k Oriental Commercial & Ship-

subjected it or, failing any indieation G EA\Lid v Romeel NV, 509 F Supp.
thereon, under the law of the country ;‘g&@;ﬁ.ﬂ.f.m Nooe of these defenses
where the award was made; .. ." are imphcated under the Kwmickerbocker
Section Hb) states: ‘challenge. Moreover incapasity, as the
“2  Recognition and enforcemen 5 En» Teaty indicates by use of the past tense,
.rﬁ:rﬂ:mdurmunfpﬁ;f{h :

15

7 sought finds that The parties to these tresties have an

. ] * " . N = . arbitrable controversy. Since foreign enti-

w~ () The recogpition.or enforcement of  ties are involved, sach arbitration must be
- the award would |be contrary to the held under the Convention Here, the
public policy of country.” elaims to be asserted wrise out of one som-

(7,81 J%é pablic policy defense under mﬂnﬂ_ﬁmwﬂwﬁuw

the Convention & to be narrowly construed.

Such Viefense must touch “the forum the domestic defendants) the

*ﬁi‘.lh’;nulth-hmlimdmlﬂrud most expeditious mesns of resclving the

joatice.” (Parsoms & Whitiemore Over- COnLroversy. ElmLHﬂfmnEml

\seas o, fme v Societe Genervale de L7n-  Public policy regulating hiquidated carriers,

¢ ‘dustrie du Popier (RAKTA), 508 F.2d 969, this court, as supervisor of the Bguidation,

.:-J} 974 (2d Cir.1974x La Societe Natiomale Will retain jurisdiction with respect to any
Pour La Recherche, Lo Production, Le #ward rendered

. Transport, La Trongformation of La Accordingly, the motion to compel arbi-

N\ | Commernialissiion Des Hydrocarbures & tration and stay the inatest sction is grant-

iy

N Shaheen Natural Resowrces Co., [nc., 585
e\ od, The parties are to proceed to consol-
&S\ DY FSupp. 57 (S.D.N.Y.198%), affd TH F2d a0 arbitration in New York as called
\ N 260 (2d Cir.), cert. demied, 469 US 885, 106 ¢ in the treatics.
NN 5.Ct 251, 83 L Ed 2d 188 (1984). Following
\ o __;__-W.'.1 such 8 strict test, the rationale of Knicker-
i L e bocker, supra, does not involve basic no-
= Ty e MR | tions of morality and justice and so will nat
e N :I render the arbitration agresment null and
e~y void on public policy grounds. The inter

ests of nternational comity outweigh such

e = local statutory policy claims as antitrust
= .—-ﬁ—f:iﬁénl.—'ﬁi

and securities viokations and regulation of
bankruptcy procesdings, even where & dif-
ferent result might occur in & purely do-
mestic context (See Mitwubishi Molors
Corp. v. Soler Chrysler-Plymouth, 473

United States






