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exception, two separate concurrences to the
en banc in Terar Employers’
(Judges Clark and Rubin) lamented the
prospect of litigants in state courts seeking
to enforce their Fight to not have a clearty

federal claim litigated in & state
court. Too often, the concurrences argued,
such litigants are virtually trapped in state
eourt and foreed to rely on the slim possi
thﬂmdmmrmnnf

AEAST., INC, OF STAMFORD, CON-
NECTICUT, Plainiiif-Appelles,

r.
M/V ALAIA, et al, Defendants,
Advanee Co., Ine., Claimant-Appellnnt
No. B8-3136.

United States Court of Appeals.
Fifth Circuit.

Jume 35, 1989,

breach of warranty of seaworthiness
Owner counterchumed, alleging wrongful
refection.  (a owner's motion to releass
from saizure or to set security to be posted
by charterer, the United States District
{:amfnrmﬁmnnhﬂiﬂ.ﬂhuﬁul.

ﬂtlrh&hﬂ.ﬂ:. JG;E‘I‘BF

lmm
jurisdiction to order

could obtaln maritime lien for vessel's al-
beged breach of warranty of seaworthiness;
and (3} owner's appearance in personam
gave court jurisdiction to order arbitration.

Alfirmed,

L. Admirslty =117, 118.7(5)

I admiralty as i other cases, Court of
Appeals reviews district court's findmgs of
fact for clear error, and its conclusions of
law de mowe. FedRules Civ.ProcRule
52a), 26 US.C.A

2. Admiralty #=110

Order upholding prearbitration arrest
of chartered vessel was subject to immed:-
ate appesl, upon certification by district
court. 28 US.CA § 12920

3. Arblitratlon =825

Arbitration agre=sment may be subject
to the Comvention on the Recogmition amd
Enforcement of Foreign Arbitral Awards,
even though one of parties 5 from nonsig-
natory nation, 33 long a8 agreement pro-
vides that arbitration will oceur in country
which has signed the Convention. 8 US.C,
A §§ 01-204.

4. Shipping &=38(T)

Charterer brought acton assertng Charterer could obtain arrest of vessel
maritime lien agsinst vessel, alleging prior to arbitration of ita dispute with own-

United States
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er thereaf, without in any way impairing
aims of the Convention on the Recognition
and Enforcement of Fareign Arhitral
Awards. 9 US.CA. §§ 201-208.

5. Maritime Liens @=1

“"Maritime lien™ Is not security interest
arming from any personal obligation on
part of vessel's owner, but i based instead
on the legal fiction that vessel may be
defendant in breach of contruet action once
vessel has begun to perform under con-
tract.

6. Maritime Liens #=4

Contracts of affreightment are
only maritime contracts which can gi

to maritime len: breach of
agreement may also create
7. Maritime Llens =14

3

s disposal, s0 the charterer was
to assert maritime Len for vessel's
:Jhgid breach of warranty of seaworthi

E@ ness, even though cargo had not yet besn

Y
\@

District court bhad jurisdiction to refer
parties to arbitration in accordance with
tme charter agreement regurdless of
whether it conld have entered such an or-
der baned solely on its in rem jurisdiction
over vessel, when shipper volumtarily sab-

: mitted to court's I personam jurisdiction
9 USCA § B

Robert B, Deane, Keansth Bervay, New
) Orleana, La for claimant-appellant
t Kenneth W, Heard, New York City, An-
. tonio Rodriguez, Mary C. Hubbard, New
Orleans, La., for plaintiff-appellee,

Appeal from the United States District
Court for the Eastern Distriet of Louisiana,

Before THORNBERRY, KING and
JONES, Circuit Judges.

KING, ﬂrcdt@

Advanee Co. appeals
from the cotrt’s order refzsmg to
vacate

of the M/V ALAIA and

parties to arbitration of their
tnnhnpﬂlmluﬂr.md
;-n-; We affirm the order

A. Facts

The underiying facts of thin case are
essentially ondisputed and are set forth
fully in the district court opinion. EAST
of Stamjford v M/V ALAIA, 673 FSapp.
796 (E.D.La 198T).

Briefly, plaintiffappellse EAST.
(“"EAST"} agreed in October of 1987 to
charter the M/V ALAIA (“ALATA™),
owned by defendant-appeilant Advance, Co.
(“Advance’). The charier was on & New
York Produce Exchange time charter form

and provided that the ALAIA would be
defiversd to EAST at New Orleans for “A

L

that EAST"s intention was to carry milk
carton stock on pallets and sods ash in bulk
froen Mew Orleans and Port Arhor to
Puerto Cabello, Veneroeln. The charter
party also coptained an arbitration clause
and specified that the place of arbitraton
would be London rather than New York
and that the contract would be governed by
English law.

EAST simultaneously entered into two
voyage sobcharters—one to carry milk car
ton stock and wood pulp on pallets from
New Orleans to Puerto Cabello nnd ome to
carry bulk soda ash from Port Arthor to
Puerto Cabelln. EAST paid Advance $26-
T in advance charter hire. EAST also
engaged Navios Ship Agencies, Inc. (“Nav-

~— United States—— -
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s} Lo see to the vessel's needs and for-
warded ZL5.000 to Navies to cover port
charges, agency fees and other axpenses.

EAST ordered bunkers for the vesss] and
through its agent instructed the ALAIA to
proceed to Mew Orleans to load the milk
carton stock and wood pulp, EAST also
engaged, through its agent, 3 pilot to bring
the wessel up the Missizsippi river to the
part of New Orleans, tugs to maneuver the
ship into its berth, and kne handlers to
secure the wesse]l to the dock EASTS
agent also arranged and paid for dockage,
permitting the vessel to te op and le
alongside the wharf.

The ALATA was deliversed under the tHfne
charter and went “on hire™ at 001 hours,on
October 20, 1987, Pursuant to the erms
of the charter, EAST had enga@ed’ a sur-
veyor to inspect the vessel when b afrived
in New Orleans. The vesssl'was also in-
spected by surveyors for-eath of the two
subcharterers and by B\ Swrveyor for Ad-
vance. Om Dct.p];-u 2 and 21, 1587,
EABT's surveyof inspected the ALAIA and
concluded it'wa# not suitable to carry

the eargo. The surveyors for the
mmw
EAST's surveyor found that rust, dirt,
lﬂ‘#h’nmﬂuhmﬂmﬁtmnﬂf
ash, that the vessel was not suitahble
for grab discharge”—in violation of a spe-
eific warranty in the time charter, and that
the hatch covers were so severely rustoed

that the vessel was unseaworthy. As o
resalt of these findings, EAST rejected the

* ship and filed an = rem acton, under the

Federal Arbitration Act, § US.C. § &, and
Supplemental Admiralty Ruale C, in the Fed-
eral District Court for the Eastern District
of Louisiana to compel arbitration under
the charter party and to obtain security for
the arbitration award through the arrest of
the vessel.

Two days after the arrest af the vessel,
Advance filed a notice of appearance n
perionam, an answer and & counter-claim,
and moved to vacate the arrest on the
grounds first, that no valld time charter
had eome into existence and seeond. that no
maritime len could arse from the breach
of the charter party as no cargo had yet

been loaded an the vessel Advance also
argued that the district court could not
order the parties to arbitration on the basis
of in rem jurisdsction.

B. Distriet Court Decision

filed o tmely potice of appeal from the |
order of the distriet court

C. Issues oo Appeal

Relying oo three separsle theories, Ad-
vance argues that the disirict court erred
in finding that EAST had a maritime Len
apainst the ALAIA., Advance asgerts flrst
that there = no maritims Hen for hreach of
4 tima charter. Alernatively, Advanes ar-
gues that o time charter s 3 contract of
affreightment and therefore may not give
rise to a Hen unbess the cargo has been
]ﬂ:hdur-[lﬂ:lﬂw'ﬂ!pill:dﬁllhpm-
sion or control of the vessel. Third, Ad-
vance urges that even if tme charters are
not ordinariy deemed contracts of af-
freightment, voyage charters are contracts

L
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of affemghtment, and this particular char-
ter, although it appears on o Gme charter
form, i5 in fact a wowage charter and
ghould be treated as such. Finally, Ad-
vance argues that even if the district coart
had ia rem jurisdiction, the court erred o
holding that i rem jurisdiction i & suffi-
cient basis on which to refer parties to
arbitration and furthermore, that pre-arh:-
tration attschment i meonsistent with the
Convention on the Recognicon and En-
foreement of Forsign Arbitral Awards, §
U.E.C. &8 201-08,

For the reasons set forth below, we re-
ject gach of these contentions.

[}, Standard of Review

[1] In admiraity coses, as B Qe
cases, the district court’s findings of fact
are subject to the clearly errongobs/stan-
dard of review under Rube “S2fa}, while
questions of law are submciito de novo
review. Dow Chemigfl GoNe. M/V Bober-
te Tabor, B15 F mn-: 1042 (5th Cir.
188TL 'l'beq_nu

A\ Appéalability of the District Court Or-
der

J[2] As a preliminary matter, we note
that although an order uphobding & pre-ar-
bitration attachment under 9 US.C. § B is
generally not considered & final judpment
appeaiable under 28 U.S.C. § 1291, Section
1202(b) authorizes appellate review of in-
terlocutory orders where the district court
determines that “the order iovolves & con-
trolling question of law as to which there &
substantial proond for differerce of opin-
ion and that an immediste appeal from the
order may materially advanes the ultimate
termination of the lidgatien.” Construefo-
ra Subascustica DHavas v. MAV Hirgn, T1B
F.2d 630, 692 (5th Cir.1983). Because the

I We noie that the district court may have relied
erronepusly on the Federal Arbitration Aci, @
US.C. § & rather than on s authority under
the marces implementing the Convention om
ihe Hecogniion and Enforcement of Foreign
Arbiiral Awsrds, 5 USC § 206 Il che dimricy

district court in this ease amended its origh
nal orders to certify them for appesl under
Section 1292(b), the order upholding the
pre-arbitration arrest of the ALAIA is ap-
pealable.!
B. ml}im'luﬂ-nuﬂ.tlurhdi:ﬁm
% ﬁemnﬂmﬁi
thuﬂu—nhqﬁer i5 a martime Hen
arising from. breach of & time
ch.nrt.ur--—* " address another thresh-
aldquq_mut “Advance asserts on appeal
that the e fration arrest of the Al-
dihjnconsistent with the terma of the
tom on the Heecogmiton and En-
Yorcement of Foreign Arbitral Awards as”

.implemented by § US.C. §§ 201-08. A}

though Advance apparently did not raise
this argument below, we will address it
because the resolution of this ssue could
bear on the jurisdiction of the district court
to permit prejudgment attachment of the
ALAIA

Advance relies on the Third Cireuit's de-
cision of MeCreary Thre & Rubber Co =
CEAT SpA. 501 F24 1082 (3d Cir.1974)
In MeCreary, the court held that resort to
prejudgment attachment under state law
was in violation of the parties’ agresment
to arbitrate their disputes and was there-
fore precluded by the Coovention which
"“forbids the courts of & contracting state
from entertaiming & suit which violates an
agresment to arbitrate.” Jd at 1038. The
eourt ressoped that the Convention's lan-
puage directing a court o “refer partes to
arbitration” i8 stronger than the Act's re-
quirement that a court simply “stay the
trial of the action.” id, and ousts the dis-
trict court of all jurisdiction over & dispute
subject to arbitration under the Comven-
tion. The coort ressoned further that the
mmﬂ\‘llprﬂiﬂﬂhnfﬂuim;ﬂ-mﬁg]ul-
islation, 9 UUS.C. § 205, was intended “to
prevent the vagaries of state hw from
impeding [the Convention's] foll implemen-
tation,” and concluoded that “continued re-

ot bhad ordered the parties to arbiration wn-
sidered a mandatory injunction and would sl
be appeadable under § 1292 Seden v, Perrodess
Meniconoy Menirom Nanonal 08 Ca, 787 F.2d
1140, 1149 (Sth Clr.1985),

United States i
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sort to foreign attachement in breach of
uuwuli.ﬂ.i.ﬂnlil-tﬂl'l'ﬂh!hlt
purpose.” [d Bessuse MeCreary con-
strues the Convention to prohibit prejudg-
ment attachment and to preelode the reten-
tion of jurisdicton by the distriet court
pending arbitration, we cannot rely on Ad-
vance's fallure to raise the queston below
a8 a ground to avoid the msue.

First, we note that EAST maintaing
lmm:mrmt:nﬂﬂ:&fufm
defenses available uader the Convention
because Advance B & Liberian sorporation
and Liberia @ not & signatory to the coo-
vention EAST asserts that our desision in
Notional froman Chl Co. v Ashland 08l
Ine, 817 F.2d 326 (5th Gir), cert demied
— US —, 108 5.Cr 329, 98 LEJ 2356
(1987), supports this propositionl JIn that
case, we held that the Convention\did not
confer on 1.5, courta the power to compel
arbitration in noo-sigEatory.aatons. fd at
m.

EAST pily \ concedes, however,
that Askiamd Oil does not hold the Conven-
tion inapplicable to-arbitration agreementa
where one-party is & citizen of & noo-signa-
tory naSign. ~To the contrary, Ashland Ol
recofmizes that the Convention focuses on
the situs of the arbitration, not upon the
nationality of the parties. The court ob-
sersag st if NIOC—a otizen of & non-sig-
natory mation—had “chossn to negotints a
forum selection clause with a situn in any
ane of the 65 nations that are signatorsea to
the Coovention,” that clamse could have
been enforeed by US. courts. Jd at 334
The oourt forther stated that “Twlhen
mummwumm

tion, it expressly chose the option available
in Artiele I(3) to ‘apply the Convention, on
the basis of recprocity, to the recognition
and enforcement of only those awards

Mmmzhu!mr,ﬂfuﬂhr{hm
ing State'™ [fd at 25 (guoting Declara-
mn[h”MMmﬂm

|I. ﬁm&mrlmhlhm
~ ranar Fewesr D7 Asmouroooes £
Riocrrurasom v Lawn, T12 F2d S0 (34 Cir.
1983], is nod do the comtrary. . o that case, the
oot ool iaded that whsere all the parmnes io the
dispurie were [nliss, snd both lody and ithe
Unbed Semies were signaeries 1o the Comen-

§76 FEDERAL REMIRTER, 2d SERIES

reprinted in § USCA at 192 n, 43 (Supp.
1988} (emphasis added)). The principle of
reciprocity B this copcerned with the fo-
rum in which the arbitration will seeur and
whether that forum state is a sigmatory to
the Convention—not with whether both
pmmﬂuﬂmmwdw

Natural Ecsturces, inc, B35 F.Sapp. 57,
64 (BDN.Y.1988), afirmed on bams of
disirect court opinion, 733 F2d4 260 (2d
Cir.), eevi dewiad, 469 115, BES, 105 S.CL
251, 83 L.Ed 2d 188 (1984k ser also /mpe-
rial Ethiopian Govermment v Baruch—
Foster Corp, 535 F.2d 334, 335 (5th Cor.
1976) (confirming arbitration award in fa
vor of Ethopan Government although
Ethiopia = not a spmatary to the Conven-
ton); Quigly, Convention on Forsign Ar
bitral Awards 58 ABAJ. BF]l B2 (19TZ)
{"The convention adopts & territorial, rath-
er than matiensl approsch and may torn
out to be svailable in & case involving ma-
tonsks and residents of Donmember
stabes.")?

EAST attempis to draw a distinetion be-
twesn enforcing an award rendered by a
panel gitting in a signatory nation and al-
lowing & national of & nop-signatory state
o bensfit from the Convention m the
eourts of the United States. Albhough we
stated in Ashlond (8 that "Jeloncerned
with reciprocity, Congreas must have
meant anly to allow signatorses to partake
of the Copvention's bemefin m TS
courts.” B1T Fi2d at 535 this does not
mean that we will decline to apply the
terms of the Convention to an arbitration
clause that i governed by Convention and
not “unenforesable ob faitio "—as was the
arbitration agresment in Ashlond (hi
In the instant came, the arbitration ia to
be condueted in London. Beeanss Great

tion, the arbitration clause &l issme was gov-
ermed by the Coovention. & sl 52 The court
meither considers] por decided whwther the ar.
bitraticn clawse would be grverned by the Con-
wentbna b one of the parmes o the srbntrathon
agFEcmcEl Wal § DoS-signmory natios aod the
forum lor arbitrasion was in & signeery naion.

S -
Lt =
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Britain is & signatory 1o the Convention. we
cannot conclude that Advance’s Liberian
pationakity removes the arbitration provi-

i sion in this charier party from the purview

_of the Convention.

[4] We conclode, however, that the ar
rest of a vessel prior to arbitration is not
inconsistent  with the Convention
MeCreary has been expressly criticized by
i number of ecourts and commentators—
particularly in the admiralty context.! At-
word Novigotion, fme. v MYV Rizal No.
R9-1221. slip op., 1989 WL 16306 1989 US.
Dist Lexiz 182 (ED.Fa. Februoary, 24,
1989) (suggesting, without deciding, that
MeCreary is not applicable to
ton atachment under Section 8 of
Actk [Irinkos Shipping Corp. =
Corp., Mo, B4-518-Z, slip op., F

—— (D.Mass. April 6, 1984) | an
Lexis) (declining ta follow ry
light of extensive eriticiam), Com-
pamic Moritimo, & CIE,
4. 430 F3upp. 3 NLYL0TT)
Atlos ChorteringServicer v, World Trade
Group, 453 F.Supp) 861 (3.D.N.Y.1978)

& Lmi-! Ca =

aee also wrinae Fo

1 ‘p;h-!ﬂ:.l'ﬁlﬂj.mr. © Po-
636 F.2d 75 (4th Cir.1981) (fol-

'&; MeCreary in non-admiralty context
& releasing prejudgment bond), MWeiro-

&
E
S

ign World Tanker Corp. v PN Per-
tambangan Minjokdangas Bumi Natl
427 FSupp. & 4 (S.D.N.Y.1976) (following
McCregry in case that was not a “tradition-
al admiralty proceeding”™ under 3 US.C.
& 8.

The plaintiff In NeCreary hed sought
actively to avaid arbitration, inidating state
court procesdings by attaching the defen-
dant's property. Cooversely, section B of
the Federal Arbitrution Act has expressly
reserved the right of an aggrieved party in
an admiralty case to employ traditional ad-
miralty law procedures—including arrest
of a wvessel under Supplementary Rule
{—tio obwmain security for architration. 9

X While MeCrearys brosd lanpuage could swesp
admiraby cases wathin the scope of the decision,
mmlfmmiﬂhm:ﬂn

allows prejudgment aitachment in admiraley

US.EC. § B; Barpr Angconda v American
Sugar Refiming Co, 322 US 42 45, &4
S.CL 863, 865, 88 L.Ed. 1117 (1974
The enabling legislation for the Comven-
tion expressly provides that the provisions
of the Act may apply in actions under the

Canvention “to [they] [are] not
in confliet wi m Atlas
3 . st BEY (quoting 9
Convention does not

pre-arbitration attschmsnt

been 1o the lngstanding policy .. favor
m;rumulﬂﬂrlhmnfmihﬂk
er or ot entirely domestie,” Andros, 430
F.Supp. at 91 (Stations emitted); see clso
T. Schoenbaum, Admiralty & Marifime
Law 663 (1988) (view that Convention doss
not preclude pre-arbitration attachment
pursuant to section 5 B “manifestly cor
rect.”) In fact, attachment may “serve] ]
.++ 38 & security device in aid of arbitra-
tion." Atlas Chartering, 4538 FSupp. at
363

In this case, a8 in Atles Chariering, “the
very relief sought in the complaint is to
compel arbitration.” [fd We conclude
that prejudgment attachment under Bection
E—as an aid to srbitration—is manifestly
vention. We therefore reject Advance's ar-
gument that pre-arbitration arrest of the
ALAIA was precluded by the Coovention
and proceed now to the marits of the ar
reat.

C. Existence of a Maritime Lien
Because we find the distriet court’s opin-
iom on this point to be well-reasoned and
persuanive, we write briefly with the aim
only of clarifying any ambigoity in the
mumuml-n-uﬂnﬂm

United States ™ T
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In arguing that there is no maritime lien
in this case to provide the bams for the
district court's in rem jurisdiction, Ad-
vance reles here, as it did below, on the
well-eatablisked rule that “the law ereates
no Ben om o vessel a8 a security for the
performance of a copbrmct to Cransport cae-
go, unti] some lawful contract of affreight-
ment is made, and the cargo shipped under
it” Schooner Freeman v Buckinghaom,
58 US. (1 How) 1BZ, 188, 15 L.Ed. 341
{1855 The Keokuk T6 11.5. (9 Wall) 517,
518, 19 LEd 744 (1860% Osakas Shosen
Kaisha v Pocific Erport Lumber Co., 260
0.5, 490, 498, 43 S.Ct 172, 173, &7 LE4
364 (1923). Advance thus invokes the “ex
ecutory contract doctrine” which

mmthnnl:mhfrﬂg‘ )

of a contract that is merely execfitory.
[5] Thia doctrine reflocts tha specidl na-
ul'dum‘thuhmﬂ upon
thelegﬂﬁ:unnul‘thr of the
vemsel A maritime mliu.ﬁ-r
land liem, & inuﬂnu-hn;ﬁum
the personal thvmi-wn-

may h;dj&ﬂﬂmlmdm
the vessel itaself has begun to
orm under the comtract See Arouss

Bos ™’ Dimon 5.4 Corp, 290 US. 117,
121354 5.CL 105, 106, 78 L.E4 216 (19333
Usaka Shosen, 260 U5, at 498, 43 5.CL at

173; Vondewater v Steamship Yonkee
Blade, 50 U5, (19 How,) 52, 50, 15 L.Ed
554 (1856); 1 Bemedict om Admirally
§ 188 (Tth rev.ed. 1988)

While the legal fiction of the perscnality
of the wease] may seem anachroniste it is
grounded in sound policy. The existence of
a maritirme Hen affords special protection to
the party who has been injured by a bresch
of contract and provides the basis for i
rem admiralty jurisdicton. The injured
4. The disric court nsied than Advance did no
sppear 1o digmuee the general saiement that the
breach of a charier party orosies & bBen 0 &=v-
ftain cases.” 671 FSupp. st 800 At oral srge-
menl, bowever, Advance emphasived that hisior-
ically marisime liens are created ooly by the
breach of 5§ contract of affreightment amd sg-
pesied that cases recognizing a llem for bresch
of a charier party thai i mof & contraci of
affreightment werne wrongly decided.

party may arrest the vessel to ensure that
should it prevall in the breach of contract
action, it will be able to satisfy its judg-
ment. The hes holder & therefore placed
in = privileged position in relation to other
creditors who do not have the security of a
Iim and st ],'ﬂnu!. i PETEOTGTE
vessel Conse-

the context of contracts of affreightment—

= United States
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ered to vessell. The Supreme Court has
never held that contracts of affresghtment
are the only mantme contracts which give
rise to & lien. Bather, as the district court
held, & contract of affreightment i only a
subset of the lnrger universe of maritime
coptracts which may give rse to a mark
tima hen,

Advance concedes that the distrce
eourt’s conclusion on thin paint was effec-
trvely compelled by our decisbon b frferna-
tiona! Marine Towing in which we joined
the Second Cireuit in holding that there = a
maritime fien for brench of a charter party

—uditinﬂﬁﬂmtmnﬂlﬁn[qﬂrtthb'

ment [rternationsl Marine Touwrng, T
F2d at 130-31 & n B (breach of
charter may give rise o martme

Roinbow Line fmc v M/TV %
Fod 1024, 1027 (2 Cir af
n:n-uf.'hm:n'mmhn I

Similariy, the leading 2

ralty law have although a
contract of may be s,
denced by a , & Ben may arise
from the party distinct
from a con G. Gi-
mare & . ¢ The Law of Admiraliy

631 (2d #4)1995) (“As in the case of liens
between \Gessel and cargo, liens arise for
bregch Yol charterparty in either di-

1 (“nll maritme contracis may ulg-

‘mataly form the basis of a Hen™).

Comnsequently, we hold that the district
court propecly applied our reasoning in fr-
ternational Warine Towing to the case at
hand and eoncloded sorrectly that breach
of a tme charter may create 3 maribme
lien.

2. Application of the Executory Contract
Doetrine

We find further that the district court
concluded correctly that the contraet in ths
CREE WAR DOl eXeCutory.

& Advance's candention thal crroseous dicta in
Rzinbere provided the sbe basia for our dicta in
Intermational Martae Towing and for the poss-
1500 ol commentatars in the Gold is belied by
the Fac that ihe Secoad Circuil relied in v
Bow on idengical lanpneage appearng i as earli-
er editbon of Gilmore & Black's iressise. 480
F2d as 1027 m. & The noison thas tkere s a liea

[7] The poist at which the vessal itself
is deemad to have commenced *perform-
apee” sufficient to remove the contract
from executory status vares with the type
of contract mvolved. G. Gimeore & C.
Black, supra, at 836; 1 Benedict on Admi-
ralty, supra, § lﬂ’b}ﬁ]ﬂ-&!—ﬂ‘

[8] Advaned i that a ben for
hmﬂ:ﬂr%ﬁwmﬂnm
sidered to from the mufual gud re-
ciproc of of ship and cargo.
LA has an obligation to ship and
e werss. The muiual duty does not at-

the cargo is on oard or in the

<1w:mudr." Osaka Shosen, 260

1.5, st 499-500, 43 S.CL at 174, Untd that
tima, the contract of affreightment is mere-
Iy executory and the mjured party must
proceed 1m persomom.  Advance maintains,
aa it did below, that time charters are con-
tracts of affreightment and that a time
charter is thereflore executory ontl there =
& union of ship amd cargoe. See Inierocean
Shipping Co. v. MYV Lygaria, 512 F Supp.
960 (D.Md.1981)

The district court properly rejected this
argument. |n fnternational Marine Tow-
ing we relied on the Becond Cirenit's res-
poning in Roinboe and noted that a bare-
boat charier, like the Gme chartor at msue
in Roinbow, ceases to be executory when
the vessel » deliversd to the charterer.
TZ2F2d at 133 n B, see Roinbow, 480 F 24
at 1027 n. 6. Similarly, Professors Gillmore
and Black note that “Julnder charter par-
ties, the point of ‘execution’ would be the
delivery of the vessel under the charter
mere refusal to deliver wouold grve rise only
to liability n personem and it woonld make

[
148 F. 131, 133 (S.D.M.Y.1906).

~ United States
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gwner who charters his ship canmot be
bound fn rem for violation of the charter
agreement until the charterer has actually
taken possession”) (citing district court
opinion in this case).

These authorities recognize that for pur-
poses of the executory comtract doctrine,
there is a distinction between an action by
a charterer for breach of & charter party
and an action by & cargo owner for breach
of a contract of affreightment evidenced by
bills of Iading or o charter party. The
tincton in the nature of the underiying.
contracts and the obligations they 3
The district court reasoned that a fmi
charter should not be equated with.a.coo-
tract of affreightment becauss i

time—the int of the vesse] may

not. ine Wﬂmw
st all o’ miy be to make a series of voyag-
es, parrying different cargo to varous des-

i13 £73 F.Supp. at B03; ser also G.

Gilmore & C. Black, rupra, at 193-584 dis-

\ters). The district coort concluded that

gilnlhrul:lmnl.’lﬁmm.“’it
malkces no sense to determine that the char-
ter in executory untl the loading of the
eargn.” 673 F.Supp. st B04. Hather, the
vessel begins performance of the contract
when it “is plased at the chartorer's dispos-
al® Id

We agres with both the distriet court's
conelusion and is ressoning.

7. The districy court noded thas “cermin dicham
in Radnbew ™ expreasly disapproved of Selved

ere. 671 F.Sapp. mi BOX n. 9 (quoling Rlainbow,
430 F2d i 1037 n & (Cahbough it would net

in Belvedere ... to the exven: tha i fedi thai a
lifse chamer was capcumery untt the first cargo
wins |naded ™1), The dinrect court dismised ithe

of the Second Cirowt's language on
the ground that Sshedere itell “did oot men-
pien mme charters ot all, and thus there cas be
mo actual dissgrecmenl”™

3. The Helvedere case: When is a Time
Charter a Contract of Affreightment?
Advance maintains that even if the dis-

trict court's reasoning was logically com-

pelled by our dicta in International Ma-
ring Towing, we are foreclosed by our
. g z

Ploman de Ve 189 F.2d 148
(Bth Cir.1851 ing the district
EOErt's eontends that the
facts of are virtually sentical to
those | case: & charterer brought an
m%nrwmuumm
exe on & New York Prodoce Ex-

form identical to the form involved

‘i this case: the charter hire had been paid

in advance, and the vessel had been deliv-
ered to the charterer but due to mechanical
problems never reached the port where it
was to take oo cargo.  The court in Selved-
#ve, however, held that the charterer's libel
wna properly dismissed: “No cargo was
ever loaded, nor was the vessel ever resdy
to receive cargo &t the leading port, in
accordance with the charter party. The
contract of affreightment remained wholly
executory.” ki at 149

Advaner maintains that Belvedere standa
for the proposition that a time charter is &

of affreig) bt "

executory untl there is a union of ship and
cargo. We do not read Belvedere 50 broad-
byt

While the charterer in Belvedere did seek
to pecover sums advanced for the charter
hire, the charterer waa also the owner of
the cargo and sought to recover damages
for the cargo of bananas which spoiled as a
reault of the vonsel’s faflare to reach the
port. The central cloim asserted in Selved-
ery thus appeared to be identical to that of
an owner of cargo alleging breach of a

While we ngree with the district cowr thas the
dascussion of the namure of time charfers, we
canmed igrore the fact thas the charter af fsue
in Behwders was 8 time charer, executed on the

have some bearing oo the righis of a charverer
under a bme charker,

R S SR e =N T
United States _1_;
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contract of affreightment [odeed, the
court repeated the role announced m The
Heokuk that “the len of the cargo ouner
upon the ship is limited by the correspond-
ing and reciprocal rights of the shipowner
op the carge.” 189 F.2d at 150 (quoting
The Keokuk, T8 U.S. (9 Wall) at 519) (em-
phagis addedy The sourt appears to have
pssumed, without expressly deciding, that
the time charter involved in Belvedere was
o contract of affreightment There is no
imdication that the court was presented
with or considered the argument advanced
m'rhunuﬂu:lm-ﬂm'm'nm::m

very nature from a contract of af-

fm:htmm;md mnqumﬂrmn%
executory at a different point in uq%‘

We need not consider, hﬂ*ﬂww
Belvedere & erroneoas in its b, con-

sider these matiers becauss does

When, as in
the ﬂﬂwnfm:ugn:u
u.ltrtgs’i:‘w relating o the cargo, the
%ﬂ'uﬁmﬁ gsserts & bresch not
ggu tme charter qua time charter

“aldn of the contract of affreightment

i by the time chartor. When, how-

Huthnﬂuﬂu'r_r]:l.l.,um'rhum

entered into subcharters with the eargo
owners, the charterer asserts a breach only
of the time charter qua time charter and
not of & contract of affreightment em-
denced by a time charter. See M, Wilford,
T. Coghlin, N, Healy & J. Kimball, T¥me
Charters 342 (2d od.1982) (distinguaishing
liens ariming from breach of a Bme_charter
and Liena relating to eargo whers the cargo
is owned by the charterer). We therefore
read Helveders as holding only that a con-
m:tufn.ffrd:htqnntmu-phnﬁmd
B There has been some uncenpinry regardiag 8
dimrict court's authorsty umder Secion 4 of the
Act to order arbitratbon cutside iis discries, Seo-
timn 4 provides boch that the arbsitratian be beld
in the disrict in which the cowsrt sitd and tha
the arbirrntion be held in secordance with the
terms al the agrecment.  Asklond OiL 817 F2d
a1 130, Generally, hewever, couris bave given
priority o the ferms of the arbitration agres-

by & time charter and that in that case, the
contract remams executory until there is a
union of ship and cargo.

Based on the foregoing onalysis, we
must also reject Advance's contention that
ithis particular time charter was 4 contract

of affreightm properly sEseris a
breach af the t itaelf and not a
breach of & of affreightment evi-
demeed charter.

_ agree with the district
:nqm & tme charterer may have a lien

of the charter party and that at
HhmmmhﬂMI
‘elaifn for breach of & contract of affreight-
‘ment sridenced by a time charter, the char-

~ ker cerses to be executory when the veasel

is placed at the charterer’s disposal. This
holding is not contrary to Belvedere and
leaves for another day a reevaluation of
Belvedere"s central holding.

—

s

0. in Rem Jurisdiction to Order Arbitrs-
ton
[%] Finally, Advance asserts that in
rem jurisdiction & not an adeguate basis on
which to refer partes to arbitration. The
distriet court correctly held that it had such
jurisdiction under Section B of the Federal
I.I'Ihhlhﬂfﬂnld:huhl:lutuf

mﬂm:hlpnhﬂpuuﬂn:hut—
under by Eibel and sexure of the vessel
or other property of the other party ae-
eording to the ususl course of admiralty
procesdings, and the court shall then
have jurisdiction to direct the parties to
procesd with the arbitration and shall
retain jurisdiction to enter its decres
upon the award.

8 USLC § 8" Under the article [I{3) of the

mem unbess & parry is found o ke waied s
right to the benefit of a forum selesvion clause.
id &t 330-31 [citing cases). Amy ambiguity in
Section 4 4, bn any event, ellmsnsed by 9 ULS.C.
§ 2 which amthorizes o disarict court 1o order |
arhitration in acoordasor with hw
“ai any place thorein provided for, whetber ihas
place is within or withoul the Usited Staies™
Bermusse we have held that this agreemeni is

"_'__Udrﬁ’téthTf es e d
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the apthority and indeed, a duty, to refler
the parties to arbitration. 9 US.C § 206
Becaune Advance submitted ta the conrt's
in personam jurisdicton, we peed not de-
cide whather #m rem jurindiction & a suffi-
cient basis on which to rofer parbes to
arbitrution under the Convention Ad-
vance’s contention that the distriet coart
did not have jurisdiction to refer the parties
to arbitration is therefore wholly withoot
ment.

-

L

For the foregoing reasoma, the order of
the district court = AFFIRMED.

UNITED m‘;ﬂﬁdm
Plaintiff-Appeliee.,
V.
No. BA-I266.

United States Court of Appeals,
Fifth Cirewit.

June 26, 19895,

Defendant was convicted in the United
trict of Louisiana, Henry A. Mentz, Jr., J.,
of three counts of possession of stolen mo-
tor vehicle which crossed state fnes after
being stolen, and he appealed The Court
af Appeals, Ges, Cireuit Judge, held that
(1) there was sufficient evidence that de-
fendant knew vehicles were stolen to sup-
port conviction, and (2} restitotion for lost
income could not be ordered.

Conviction affirmed, sentence of rests
tution vecated, and case remanded with
nstructsona.
| had authority under this provisos to refer the

1. Receiving Siclen GCoods =4
Fovernment must prove, to convict de-

fendant of violation of federal stolen motor

siolen, that defendant knew vehiclsa wers

roCEIved, ufmmﬂ"ghﬂl. and that
vd:ﬂuumd:;r.!ﬁ}ﬁumebﬂm
e 18 USCA poifa

mesﬂﬂn

These wis-Sufficient evidence that de-
fendant-kbew vehicles were stolen to sap-
Mﬁwﬁnﬂm#m
.ﬂw‘iﬂuh'hﬂu-dmhl
after being stolen, potwithstanding testh
umony of Government's withess confirming
defendant's version of how he obtained pos-
support defendant's claim that he did not
know vehicles were stolen, and there was
evidence that defendant paid ooly 10 to 15%
af walue of wehicles to sellers and that
license and regstration provided for ve
hicles by defendant belonged to fictitious
trucka whose chains of ttle led to defes-
dant from several of his sssoctatss. 18
USCA § 2312

3. Criminal Law #=1038.1(2)

Objection to metrocton was nob pre
served for appeal, and would be considered
only i it comstioted plain error, where
defendant did not object to instruction at
time of trial
4. Criminal Law ®=1038.1(5)

Charge given o jury, in prosecution
for possession of stolen motor wvehicles
which crossed state lines after being sio-
len, regarding defendant's explanation of
his possession of vehicies was pot plain
error insofar aa it falled to menton expls-
pations by persacs other than defendant or
stated that jury had to scquit defendant if
his explanstion was “consistent with nno-
eepce.” 18 USCA § 2313

5 Criminal Law &=]3084(2)
District court was not required to state
on record reasops for ordering foll restitu-

parties to arbiration in London, as provided by
ihse charer party.

United States
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