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Nor gre we monvineed by Payne's other
prgument. that the pory could kave believed
that b was [earhel of & mas aamed “Jos™
ind a0 may bive fred the sdels out of
Fright whem he “henrd” Tayior asmccpée
himself by that mee The wryemeni‘s &
fiil-Beirriing. AL Lral, fidher Paioe fihis
cruneel pappesied il he waa e
man mamed “Joe" Ouly op sppesl, Sl
Payne sugpest thet the U haheasd
knock on B door that day oot Wave heen
the brother of the min hEebad recemtiy
icilled = Tozss [rieed, She suggestion b
drawfi [rom o pfFea W solaled guestion
posed by the prossculian on CTAS-SRAMEA-
ton Pupfiis segonss W them sskes
clheas Chat lbe mpis whoem Payme could have
fearpd—ihewbmther of the man wiom
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Even & the fmciual predicstes of this
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alTeried in s commiderstion of Chem. Ty
leor wam in ymalors when shot, and, s older
evidence shows. when Payne opemed his
wcartment door with the shwigun bareel, b
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vlative of Samidetrom, were harmiszss e
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of i funds The Usited Staes Distret
Caserr for 15 Southern Distrct of New
York, Robwert L. Carter. J. 85 B.R. 466,
vacaied gHlachmesi and pearded debtor ui;
tormey fees for wronghel stmchment, oS
agwenl was takes. The Court of A

Jon O, Mewwmas, Cliread Judge, hold

111 cumuily coamideralions uhh“‘-gﬁﬂ.;ﬁ
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Mﬂtnhufndﬂdupm- il Frimdn
Mﬁm broughi wiihm jursdcton of
duhﬁmnumuuljuuhm:
ol presiude sppefate Fevew of order va
(Amng srmehawenl where [arles agresd
chat o soehsent wii veoassd fosds
shaald be wranaferred o liquidatir in Swed
ish bankrupicy procesEng
2. Treatiea ==]]

Comventos on the Beeogasuon and En-
foreement of Forsign Arbstral  Awwrds
pEeempls el low asd leaves entire sob-
el of enlofcemeat of foFmEn arbitauGhH
awsnls prrerned by A8 lerma, asd Tho,
federnl law governsd credies’'s ciarm Tor
enforrement of Londen arbibrelon asanl
Convenien on e Hecopmites asd Ene
feovement ol Foreygs Arbitral Awards, 9
DECA § 0] et sy
3 Judgmeni ==AJ0

Admiralty eoort hss persdiction of

elamn o esforer foregn judgment that =
el assil sh maRUhE B

. ANdmarmliy =) 0§

[Debior, havmg elected W0 avail isail of
slate courl fethedy under “sEvings o sug-
ury rlasee. ol accepl SULE (UL Broee
dwrsl rules appicable 1o remedy sught
oy USCA § 1axmull

5 Judgmend Es=a3p

lsedsr federal law, recognetion of for
Eign pedgments sl proceedings @ gov
erned by pnnoples of comdy
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Horne=—mnt of Foregn Artetral Awards does
‘et apply o eaformesent of judgrents that
comfirm (oreign artitraton swards. Con
et on the Hesogniton amd Enfores
mend of Foreign Arhitral Awarde. § US
CA | 5 =i seg

7. Hamkrupicy @=1§

Under generad principuly of comsty as
well s speexfie provisons of Hanirwpey
Caode, federal eourts will recognize foregn
asicruptey precesdings proveded that for
wigit lawn cdmporl with doe process and
fawrly tremi clames of |oeml eredibors.
Bankr Cosde, 11 USCA § 34 TECA
Comst Amend. §

i Cowrts ®=417

Comity rmesdersion  obliged  federsl
court @ defer tn bankrupiry procesding of
Sweden as o enfeserment of kel
zwnnt and money redpment hesed on =an-
time elnim enteved nguisst bamieupt in
Englend

5, Federnl Chvil Procedure #=2TIT.E

nsder Mew Vork low, debtor in S
i hankrugicy procesding was evlthed 1o
legal fees for wrosgful siischesent by
Frebtar Lhel, despele Chire g of Swedish
Lankrupicy procestngy, sad obtamed viain
gt order of sbimcewesd agusst funds
alrsady aimehed |0 sdssally sctes in
Seglbmrn [Hitnct of New Yo N.Y
MreKinpey's CPLE 82131k

———

Poter J Gutowsal, New York City
Wayne [, Mesbans, Freessl, Hogan & Ma
har, New York City. on ide brefl. for plas-
uff-agpuilant.

Diomadd J. Esnnsdy, New York City (Pazl
E [Virien. Haight, Gardner, Poor & Ha-
verm, Mew York City, on the brefi for
delendunt-aypedees

fefore NEWMAN, MINER and
AAHONEY, Cireuit Judges.
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JON [ NEWHAN, Ceeur Judge:

This appesl presenis e neoe whelker
roEay cifdaderalins obige the cosria of
this eountry e defer 1 bankrigacy pre

cewding of asothir cosntry an W0 the e

foreemenl of an arbitraton award p:l";
maney judgtenl based o Sanume

entered agasal the bankrsm n,.;.,im-r

r-:rl.l.l'u.-_r The meus arme on rv-“u!r
Vietrin  Steamahip Compeiy

L"'-uh
"'} from as erder of FCnit
for the Seuthern [mirfey SMew Vark
{Hobert L Carter, Jadepsl g &N &l
tachimesl Vit ched\ obtaed  igainat
funds mwed o Sdben Cargn AH. (“Sak
#17L & debenrin Gwedlah baskrspiey pro-

restngy. The opder slio swarded Salen
stiomeyfs fees for weongfal stimshmes:
JudgtoCaries yucsted the sllacssen afuer
decifng w defer o the Swedish hankrugs
. piorEs resnlution of Aoes coBSETTANE

; of & London srbitrston sward
=ml & Aritsh peigment  Agresing with the
mtrict Court's decmion to defer to the
Swediad bankrapicy procesamg, e affirm
e onder vasabmg the asiachmeni and
swarding fesa

Rackground
En Asgusi 1984, Vietmn, = Panamanisn
corporation. snd Sales. o Swedsh rorpors
tiyn, e=iersd into an agrecment for e
charter of Victria's ship, the M/ FLOTO
On Desemiber 19, 1884 Salea flled for
mskrupley in Siockhnlm, The nexd day,
Salim wadd ¥ictrs @ woubd made oo further
paymenm on the sharmer party. The Swed
mh bankregiey eourt sppointsd &R isterm
admmerator = hanbruptey and §uspested

erelAnr WU EEEINED Salen
Sesbung W resover damages nearred by
Suen's defauis. Viewrn promptly eom
manoel erbivration = Lohdss e provicded
et chirier parry, Sales asd e adeees

L 9 USLC § WY e

Wherr e diilgsd milley of &F Pl &0
Froeoding prealing in & Sisir oot rrisie o
AN EMEUTALOR Sgreemen of award falhing oo
der oo Convanar, the deiandare or 1he de
letsdaiin may. =1 ary ehe befars ke 1rial
thrrrod, remave mich mdmn o pricecding o
e dwinc coun of ihe Untied Steigs for iy
diEre ami dedan emboacing e placs
=hrre iR acine o procealing s peisdinig

Hula:rrﬂhpﬂrwn- whting Vie-
l-rﬁmrh‘ﬁmuld [Be any ciaim iSey may

'I'Il‘l'J:lIhl.nkH.l.DE}tll.l.l’.L While
¥ n‘mlhu.uuummm.q.

\clas aguinsl the bankrupt's ewiate o Feb

reary 1985, il alss coptinwed Eo pursue Ba
arivtraton remedy.  Victrix's arbetraior,
procecdmg Lione @ the slmenes of h arke
truts demignibel by Halen, hekd & hamrng
and o Aprd 16 1986 relurned an sward
for Vietrnz of FNESI0L0 wih inkeresi
On May & 1980, the High Coort. Qoeen's
Hener Division, entersd fudpsent on ke
award umder Secoon 26 of the British Arbe
trates Ak, 350, Despiie ample opporsu-
mity o challesge the awsrd both before
und nfter judgment wis entered, Sales nev-
ef ajgmared = the Hrimh juilicie] prosesd-
ing _

Msapwhile, Victriz pumssed other mve

nues of

I'885, Viewns, claiming bresch of the char
Ler_pmriy, rommensed an e personcm -
muralty acizon in the [heteet Court for the
Southern DA of New York by aiseh
g Salen's NMew Vork accoust weth Brown
Hrothers Marstman & Ca  Vies then
filed & muit in New York Supress Court
slleping the mme facts asd clniming
hresch of contrmcs. On March 30, 18SS,
Vietrm sueeeasfully shimmed o aats eourn
wrder uf anmchmest agassi e funids &l
ready aitached in the mimirmlfy scéion
Amlen laer removed the ssmte setom o
federnl court on the ground thei it relsied
tix m wuhpeet of forsign erbitscon, § TL8C
§OSES (19PE 4 ihe twes suits were eveniusl-
|y e il e mm.hrullud.lmuq
und maaigned o Judge Carter,  © u b

la Ju=s LU55, Yietriz moved in the Dis-
et Court oo sonfiem the Lesden arbars-

Tir grineduis b rrimmrvl o Cauis. ol
wiwr pEmvised By e Ehad appey rrorpe thai
ther givesnd Bar wemmesal prowuded in thes wo-
tion meml nid Eppear on [he feor ol e o
rimen b may e sowen 0 the prmam dor
yesmrnal, Por the purpeees of Chamer 1 ol
Ihet il ane moten o procending Fereeed
ender ihn wviis shall be dermed o Sawe
teem Aruagm in te disimel court o whecl
i el
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won awsrd and W esfores che Hemes rely.
ment, and Salen erossemoved @ veeate the
attachmens  The pories sgresd 0 alpuss
the motons pending Werrssres detison =
Cumprd Stemmabip Co, Lid v Sales
Rerfer Serrices AH. m'-ﬂm""l'
Fd 452 cid Cir 885y o enie

the same Swedish hlnhrum]gqge&muu
EMHW*HM

that comity requredesfefene b D aago-
ing Swedish bankriptey preceedmg. T Kely-
ing primanly = Cumanyd, Ssles, represent-
#d by the ndminshmoor in bankrgey,
newed it mobons |1 sought an order vae
mabing AhE attaehment and awnrding artoe
ney's fees for wrongfal stincheenn e
MY Cinbede [ & B E0INh) (MeKinney
T ictris crossmoved (R bo confirm
the wetrtrsnion weasd under D Convenbes
Gl We Hersgmiten and hn‘nﬂlluﬂlr -n-l'
Formgn Arbitral Awaris B L&L §

iep (LUNE) {“the Canwrsnon I
fores the Dreosh judgmest urder the Can
vemban, s doctrine of comity, amd MY
CiwPrel. & E G300-50038  (MeKinnsy
1978y sl Eo confirm (e stEbe court
order of mstachmeni

The Disgrer Court Pulsd in faver of Sal
o, vRSRDSG Che aitashment uhd sennbsy
Halen attorney s femn uadsr New Yora law
lor wrongful attachinest . &5 Hanke—466
R Y TEL  Judge Carter did oot de-
cule whether &0 enfloree the London arbetre-
uon wward or the linmsh judgmest, defer
g decison on s MAILers W the Bwed-
iwh siroptey eourt Mo ofler W en-
werpd with respect o the aatached funds,
whie® by & Ueileteen il bees paid iAo the
regmiry of the [hairet Coort sed rememed
svestsd I an mmierest bearmg sevousmt
Salin tas propossd tad the funds be trars
ferred to the sovount of it byesiator n the
Sweilish DMBETUPEEY procesimg. R

uppesinfrems the order Tamating the nstash-
| awardmg attamey’s foem.

|:|-'E:I.lu1h
11] Preliminamly, we comsider our age
peilsls permdietion. AR oFler VESEDSE AR
piiachrmeal has been decmed ipgeklahle s
5 oolistersl order. Suy® & Cn Porkers ¢
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Compemia (-uismmong Del Camde, 54,
IR gAY, SRR TD 5.0L BR], BB4-AE
S, [NEd 1906 (10601, Chidean Line [ee &
{'mireel Staies, 344 F.2d 767, 758 (Bd Cir
SUELI, 51 least in o case like this whers
sefous aod unsetlisd meges are mwoived,
ser [agen Corp v Forrgn Tronsochons
Corp, T05 Fid 36 40 (2d Cor 1980 Com-
Focaing ithe meiler somewhst @ the ab
semee of mm oeder dspowing of the funds
that wers brouges within the jurisdction of
the Disrrer Court an & rewgll of the sBach-
=anl Normally an sppealibie order vaoad-
my an afachment keoves mothing fertder
tn be done with respeci o the stmched
fands. Mevertheless, we think @ sppropss-
nie o exercoe appellate jurisSeton over
the order vembng the stmehmest The
parties appear o 5 dispoie Ut (i the
aftichmerl @ o b= vecsbed, the Funds
shiald be trunaferred to the liquidsior. In-
desd, the destinabon of the funds = inex
trvmbly boied 1o the Eese on the menss
whetlser enforeesbaiey of the Londen srii
trucion awnrd end the Becish jodgment
should ba left for decmion by the Swedish
:-l.hu-g_t.l.:ym 12

lﬂ'ﬂmﬂﬂ{l’.‘:m Hefore mnesderng
the merita of the appeal. we faoe o choice
of lmw msue, both with respeet tn Vietria's
elum for exfoseement of the Londes s
rarion swaed and its clien for exloresmsent
of the Hethb judgmeni="0ith respeet W
thw clamm for ecforement of the ke
twon swerd B b clesr that faderal lw
applies. The' Ceavention is & eary of the
Usitnd Skt governmg the safersesemt
ol leseign arbicanion swards. 12 sats forth
& provuliuse for enlorement of forsigs ar
hitratan awarda Wn which all aSFnElories
are eugmeted 15 abids, Ths obligazions of
the Ulnitexd Scstea usdsr ths Cofvsnben
woald be chdermmed i they wete fal &
termaned accombng w0 4 whiform body of
federnl law. Thaiigh the nitiare af obls
gatins under the Comventom sre matiers
af federsd law, it s srguable that smis ks
mighl neverthelees suppty Lhe rale of dec-
son for chams that seck enforvement of
foreign srbitretan sewrds without resort
w b Convestien We think howeser
that the Convention preempla stale B
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s bemven Ehe entire swbijeci af enforce

ment of foreign arbitreton swands guv- /
wrmet by s lerma bﬂ&hﬂﬁmlﬁ.uﬂ

of Carncan v Solitrom Do, fn-;_,
Fad 1303, 1319 cid Cir 1T ralind Nhat
Coaventiss dees nol presmpt nh law
guvermang Enforremesd of

@y
Judgmsrmts buf Indmn:,mhl—h.

thiat A womld presmp FuRTErRag
Frdormemant ut " ey |,
rrrr.n'rrmd.l..ﬂ CL 2188, 48
LE'..:LH‘I‘H:] j

3] Witk I:J'l-rfh.lrnl'wm
E‘mﬂﬂ. Judgemend, ke
matier ; Weither the admi-

rdr;mnmmmmhrm‘tlm
|Wl¢-hmm

pement.  That class was made by
: afier the suils were comsolideted.
Miethe if mny sttenion wes gen &k G0
v hethar the motion applied o the sdmiml
ty suil. the removed stale oowrt swsd, or
both, apd whether the motion was gov-
erned by federul or state luw. The [ederal
suit wea mitially & proper wvombion of the
(st Covgrt's sdmamalty junsdction moor
i presented & chim for bresch & & chasier
marty. The siabe court swd haasd on the
iame mantime chim was progeriy broug kL
in the siate comrl under the “saving o
austnes” elense. 36 UEC § 139N (EDED
T additioral ciaim for enformement of the
Hntish judgment asseried o mariiee claim
snre &n admiraity court bae yersdsctan of
o clasm w enforee & foreige udgment that
I8 iEelf bassd on 4 mMAROmE cam i
maticnal Sr Vesd Lid 5 MV Cam
perhe, G566 F3d 482 iSch T 10T

"Though 3 marime claim, the caim o
snfores Uw Briosh merome jodgmsnt s
ol pecessarly guverned by federal low
See Wilburn Soaf Co. o Fireman s Fusd
Insursner (o, 344 LIS 300, 75 S0 68,
¥ LEd. BT (19651 As will sherily ap
pear, the Tederal principle of commny, pert-
nemt bo the enlcrcement of lereign jodg
memin, 8 oot & prinople perular L sl
ralty lww. Mot baving been “judicaly e
tabilmbed &8 gart of the body of federsl

L Federsl ow pertimend b (e Comeniing s
inapglicahls hecsuer the Lusvertam [T ]
agrpdy mr the FreorcemeTa of judgmumis dhen con-
firm Borcign ariessiarh smatde. fme okt Fer

b i U coustry,” ad ar J1E
ub 071, the doctnine deen hol meces-
dispinre prrunent ssate bw prac-
T usisss this s en ares @ which it
wmrﬂmﬂum
contrnlbsy fediral rudei” il Thew
rmm fur fair delale whether snloresment
of foreign sdmirally dereés & kR ifes
apprnpraie for spphestan of uniform fed-
srul law. We i not resolve the msos,
tvwever, aince applmoen of boch federn
asud wiate law lead o che asme ressh with
rempert Lo Uhe clasn for enforcement of the
Britmh judgment £

[#7 {One ampect of the removed wate
rourt suit, however. i unquestienshly &p-
proprixte for spphoaton of state law—the
regurhing sitnrmey's fesn for
mmm,ﬁm
having electod w avmil sl of o state
ruust remmedy =nder the UsLnng b mson”
riagee, misl aceep 1he SINGE AT PrOOE
iural rules applicabls W i Femedy B has
I-Bﬂhl.'l -

Ml Feders! Law Applisable o En-
forcrmeni of the Arbiiranon dword omd
the British Jurdgmernt  Usier federal |nw,
the recognities of foreigs jodgments asd
rrocesdings @ poverned by princples of
comity.® Ser Milion v Guped 1B US
L, 164, 16 B0 39 143, 40 LEd 86
{18961 Federal courts penenlly exiend
samity  whesever e Toreigm court b
proper jursdieton and enforcement does
hat peeudes che nghts of United States
nlisgns of vedate domessic pablic policy
Ser adl, a2 200-00 16 B0 at 158 Camared
Stegeukip Co, Lt e Ssien Heghr Ser-

[T} Amercaa courts have long recog-
mted the pertenlar nesd tnoexiend comity
wi forsign bankrupscy prmocesdinge. Ou-
nard Steassship Co. Lid v Salen Régier
Sermices A, supra, 773 F.2d st 458 oot
note ceited] icibsg riissplesl; s B
afzremurnl [(Secomid) of Gyl of laus
j 09 (19651 The equssble snd orderly

nrory of Carmrmn v ke D P g
A FId m 100 Walemae Ciondn Ao
O, Me w Navgeion Lg T2
Fid i3 %4 O Cir S9N

TN
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diigrhiition of a debior's properiy requires
mambling all claims sguinat the Limited
kD 8 & ilAfle precesding: o all oredi
s coikd potl b Bousd & plan of Feorgang
emCs el EI.II‘ 5o, £, it il
Bouthers Hoileay (o v Cebhasg WD
IS 537, m:aum:1,ﬂ;tﬂ
1020 (LRED (%0 be effective. plenw meoegs-
nige (nsolvent Canmdisn corpoesish must
bind American sreditoms|,/Congeees sl
Mesied oo pmbcy by pRAcHRE pirtion B
as part of the Bankrugicy\Bofurm At of
I9TR
Fupla W grrrenl gl distribution of
amisls in this eoufitry by fling ascillary
% in‘bofestic bankruptey sourss.
S.Rep. Ne 9EE) 35th Cong., 2d Sess. 15,
reprfuted W-TSTR 115 Code Cong. & Ad-
:wim,--lu:h--p—:ﬁt
Peovidions of secuon 004, federal courts
wil} reengsise [areign bankrspley frocesd-
mp provided the [orign laws cossgor =
with o process aed faicly ey claime of
ol ermlitnr.  Sed Conmdd  Soudheea
Railway Co. v Gebhard supr, 108 U5
aL BI% 3 5CL wt 57 T e Lam (f'a =
Calorsan Carp i 51 F o 483, 468 (10ch
Cle19m8L Ser alo Dresel  SFurshom
Lambert Group, e & Galadar,
F.od &7, 880 24 Cir. 195 Clarksen Co,
Lid w Shaksrn 04 F2d 624, €29-00 (24
Cir 15T
Mg Cumsrd ths Coort serytimeed the
Swwdish Bmsirupley lsw 1B delermine
whellsr Salen's bankrugicy procsedings
should ke pocorded comiy.  Cusard Steam
ship Company. Lid., disregarding the Bwed
mh muri's stay ageineg creditor ssia, hsd
adtached Silen's amels & thie comnbry ased
sougstl o compel arbitraton pursusnt o 3
eharter party, Aler aatblyiag oushele
thay Swedish basiruptey low was somiler
1 the ledersl Hankrsptey Code, we oon
cluded that "the public policy of the Lnited
States would be best served by recogninag
the Swedish procesdings as<d thereby ‘Facil-

& Though & i argeable it Yierm's caim o
eribrre (e Lokdos arsirannn smard mevpe
wnl e Britinh judgment sad s nn Gnger inds
pendletily avalable. ior asd Toruoey of Cara

95
L

mig W, Salibrey [hm M. sepra. &58 FOd @
28 B 4 Sk diey mea sleEE D SR
e, Wy hawe pioesisds sl sabing il

This previgitallyrs forsigs bank: =

425 FEDERAL REFORTER, 2 SRIAES

itatfing| Fhaefderly and sysemate disie
BT, _||!'-IJ'|r nasats of Sales™ " Cumngrd
: ey Co, Lid v Solen Reefer Ser
Ny, A 8. supra. 773 F 2d az 458 jquoting
Iiptrict Court opmenl.  The peadisg case
fliffer from Cumard = thar Vietrin has
ibbumed tath 4 Pasvgrs arbitrelss swand
znd & foreigs pulgmeni.  Neverthelens, we
sgres with Judge Carter that Ounord son-
trols with pespest o both the Lomdes s
traton awkrd Fand the Angiss judgment, I
lmderal lnw werw spplicsble o i5e |xiier.

"M Vicna ooobemsds that cemity itself
provides justifieniise for enforesg the Lon-
don swwrd and the Hritiah jwdgment.  We
dinagres, [Nesher the awsrd nor the judg-
ment may b= viewsd & solation. s light
of Halen’s basiruptey, their snioresment
would sonflet with the poblie poliey of
rhilSEg squishle and grderiy distr@egtion
of local zasets of & Toreipn bankrupt
':!.'Pl'l find equally unpersussve VietHn's
onbention chal Salen weived i3 Aght
Invike e delenss of bankragley by [uilag
o sppear in the Londes procesdings.
Whare purely provate nghis are st s2ake, a
judgmest obtuned by defouls nevertheless
meriia  recogmiuon. However,  differest
OncErEs bewr om § cass such s this ooe,
whieh kes an & publie charmetss by virue
il Bales 5 Ssbiviney and OW maOtutes of
Lhe Swedah bankpipicy procesdsg. ARy
distmbatnn nf Salen's limited aseetn o ke
Iy 1o affect otber credilom. nol partes o
the procesdmg. who cbeved the Swedish
emgris WAy and anught relel oaly s U
mRkrspey procesding. Hy astsching Sal-
en's |ocwl amsels after i deciarston of
tmairupicy, Viclra stismpied W ssosre &
cagive fund” o musly the antoipated
artatmtion gward.  Ser Cumgrd Sfeam-
shpp Co, Lid ©» Solem Eegfer Srrmces
AF., mpre, 773 F.ld st 458 We will oot
wdl Vietrs's effort 1o svade the writ of e
Swedish bankrupicy touri

~eamain, 1hd condirmagiesn al & Lordom ariees
ten gward B s Unfed SeEies [H@AEL Coan
sern thouge tar sward hed alresdy bem ooono
el B0 pedgmem b O cour. W
mde Cioeam Svgranon Co, e v dnirrsaienn)’
Sawmpapron Lo napew, 73T P om 134

United States
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VICTRIK 3.8 Cl. 854 v SALEN IRY PARGD AB.
e s 20 P04 O Gl 1)

[ieference to the Swedish bankrupeey
TOUFT & BPPPOPFIALE S5 losgf B O BIDRA i,
funds are subjecied io the jemsdiction of
that enurt  Saden maokes no cluim R
funds should be trassferred wm it S0 T,
EONLIRry, it reguesis el the ofusdN, be
trasaferred to the liguidsiee 2o ahyde the
srgers of he bankru enlgr. 1wl
then b up o the 5 nurﬁ*mmnn
mine what benefit f Wil Vetra shouid
enjoy from Raving.gbilined the Londss
arbitration sward Bud tinoBrtiak judgmes:
nmd having af@rmed it daim sguine the
aitached fussls, The Swediah court enn be
eaperted 0 assord Vietms whalever Fights
i o ettied fo nndier e Cunvenbes, Loce
Bwaden mh wgsatwry of the ©

T15

N.'m. or vielase ihe public polines of
shwiaie. Clarkson Co. Lid » Shakeen,
n’:lrh, o4 Food ai 828 fm ore Wadle, 99
SV 45D, 448, 2 N E. 440, 449 (1885), Par
Lrglarly in sarfr cases, Mew York courte
frenquently dechined o recognice  evalus-
tary foreign bankraptey procesdisgs whare
rghia of lneal eredstors wers &L itake. Sev
Marigne v, Arwmican Fmiom Fire frooar
ance Ca. of Philodeipiia, T8 N.Y. 151
LB, 110 NE S02 500-06 (1916); War
#em Mo Lamder Co o Nemel Clark £
Som, fae, 310 AGD. BRL, 50204, BT N.Y B,
01, B fith Dept 1925k Samk of

. Vestersblt, 36 Mise8d 081, 232 N.Y 534
THE (MY, County CLISEE: sew also Pops

Hyvingoalrrady filed a claim in the Swedind
wsrupiey procesdsg, Vietts will esjey
aflgani the mss protections chd rights as
‘Balen's other ereditors, |

Sgde Law Applicadis fs Enforcement
wf e Hridiak Judpgmesnt Enforcement of
forwign money judgments under New York
law in governed by the Uniform Foreign
Country  MopeyJudgpments  Feoogmibios
Act. NYCoPrael. & B 5500 of ey
McEmmey 197H) mthe Act™), adopisd m
1970 an a eodifiewion of New York com-
mem law, ol § B0l commentary at 488
The At requares & cosart to enfores 5 “come
clummve”’ asd vahd foregn momey judgmest
subgect to seven diboretiomary bases for
nonenforcement,. M. Y.CivPrmel & R
EMehj. Vetrs conlenids thal beeaiisr Che
hisms fof on-enfarcemest do aof exprmaly
inelude sonflicting foreign bankreptey pro:
eesilings, the London judgesens musi be
enforeed  We disagres. We sre sabisdfied
thei usder the cocumsiances of this case.
s New York court would ectend comity
the Swedish Hankrupicy pricesding wnd
rofrome  ila  decrebies  umder MUY .Civ
Pracl. & H LEOEEL Lo deay @nlors
ment of the Londes juldgmest a5 oallst
ing writh New York's pahle policy of rl-rrT
ring &t {oreign benkruptey procesdings.

New York ¢ourtd reongnizs the stalutory
title of an shen Eristes in haskripley, pro-
vided the [oreign court had Fersdiction
aver the bankmept and che foregn proceed.
ing does not prejudies the rghts of New
Yory clizena impair New Y om s slEtitory

Heciacher, 266 NY. 104, Id NE 53
110841 However, m case mwolving cimims
of foregn creditoes, the murts geserally
defer to foreign procosdings. Ses g,
SNE Holdimgs fme ¢ Atoka Amenios
Fur, 5 OAD.2d #08, 08, =H N.Y . 5.5d M,
111 (1st Deps 1078 Regandiesa of the
creditor's dentity, New York cours will
gresmully nengnize foregn jud f=en knd
procesdingr where e creditar volantaniy
mubmitted &n the foreign court's jurmdec-
don, See eg., Phelps v Seriand L03
Y. 408 412 3 N.E. 307, 110 {1885} wee
ainy fu v Wodfe, e, 33 NUY, &t 439, 2
NE st d2-0 ozl debior wha sshmitsed
o foreign bankrepicy proceedings is boand
by adjudication of foreign cousrtl

Applying these prinopies o the pendag
cane, we eoncbide thal & New Yerk court
would reeogese the mghis of Salea’s ad:
minmtruler = bankruprey. Bemsse bath
partes are foreige rorporeboss, Fetogni
twn will mof harm the righis of losal credi-
torn; indeed, recogestinn i meenkial b e
iect the mghts of New York creditcrs wha
subsnrited o the Swedith procesteg and
Flled thesr elums sguinst the eaiase. Even
If Vietmx wers & loeal eveditor, New York
courts might nevertheless defer o the
Swedish bankrupiey procesding sssce Vie-
i velunurily subsmited o the jurisdc-
tiss of thit mourt  Defesense @ parteolae
¥ nppropriste here whess Vicers han ams-
ple oppartunity o purstie i clsim agasst
Salen's estatr in the foreign procesding.
W ol thal Becauss enfoscrment of the

United States
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Brtish medgment woiild sonfliet with T
York's policy of deferring to foreign banki-
ruphey procesdings, a Deew York court
wonld use itn diseretion ko orelase o ew
force the Briteh jmdpment 1t =gl
therefore dissséee Virtna'p sliarSra®t B
transfer the funds to Salen's truMgr =

bankrugeey

B The Antarney s Feg ufindy Vet
ulse challenges the Diggrct Cowfl s sasess-
mant of gl fees [oe wromgiul aztachment
ander N.Y Ov Preel. W B 6213180 That
provision suibewgziy, & fee gwnrd o the
daferdant rgoresd® of Lhe ments, Throgn
e Ewb, 286 MY, J0, 174 N.E. &7 (1839, or
‘W & Mealy decsded that the plmintiff
waa | noligpiflsd L s srackmenl of Uhe
.Ng'.h'l. property.” N.Y.OwPrmel. &
B WSkl We believe that a New YVork
st would assess legal fees for wrosgful
witschment = the circumatances of this
e O MimakodT v Fidelify and Cosu
alty Co of New York, B8 AD.2d AL, 3]
NYE2d 410 {1st Dep't 1M7L affd 53
NY.04 TeE, 8 MY EN 151, M3 MEM
TES (I06E (fee awerd approprisle Secmuse
punt dismumsed on gredndd of forim G068
U P )

Conielusion

Fuf the foregning reasans, we sffirm the
prder vacslsg the sliscissesnl ahil L
ag frew and ressasd i the Daknc: Cous
anth directens bo enier an ofdef transles
ring the attached funds o the liguidalr
for deposioen puresant o subssgueesd or
ders of e Swedinh bankruptey rourt  Salk
»2 MAY Feoover nE appeileie omsta

UMITEIFSTATES of America. Appeliee,
.

Wengamin THRHAM shd Warren Coobk
Tiefendunta: Appellanis.

Mos, BEJ, 1104 Dockels
SRR, E-1195

United Smes Courm of Appeais.
Seeond Circai

Argusd May 7, LOHET
Dermled Aug. 5 19T,

Dalsrdanis were cunvieted in the Unit-
rd States [Hetsies Court for the Easiemn
Diistrics, of New York, Hesry Bramwall, 1,
of ronepeacy o maliceaaly dassage by
means of fire buikling teed &= acthity af
feeting infersiaie rommerce, and Wy &g
pesied  The Cowrt of Appeals, Plercs, Ci
cuil Jedge hedd that (1) defendants were
entithed Lo inSEcDees presenting thesr de-
fensive theory, that they seeght only o
oiiain money [of agtesing & sommit srsn
arel pever interded W achslly st fiee o
building, mnd (@ gensrsl SEruchons on
speeifie nbenn were nol adequate th inform
jusy s if b bebeved defendanta’ theary,
it was entiled w eonelode that defruibEnts
ditd not have requinile intest o be oovicted
uf charged offenses.

Eeversed sred remsnded

1. Comsplracy ®=47L1)

To osusiam condpiFesy Sonviekoe.
Giovermmest must prove beyosd ressome
doubt that defendast had speeific mbest o
violsae e or more dulwmsnuve sbaisies.

2, Criminsl Law #=TTI§]

Defendanis m prosscalon (OF Domspe-
acy 1o msbeivusly damage by meass of fire
a building vied in actvity slfecbag e
slaie romamered were ewisled So el
nuns peesenting isir defensive theury,
that they ssught caly 10 obtais soney for
LETESing Lo cOMGmIL AFson &nd neves intend:
il 1o sctually set fire to bosdimg

United States
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.
B7. Untted States Court of Appeals, 3 %:ucult. 5 Auguat
1587,

Bartiesn: Appellant | \nuﬂ Victrix Steamship

':I:h.; B.as | o ]
Appal las ndent s Salen Dy Cargo AB
[Swaden

fieporter, Znd Series (2nd Clr.
s TOB=-TYE

Published lpn:

Artioles: and ¥{2)ib), both by implication

3 Ars
‘ , = foareign bankruptcy
% = pomity

- publie policy
Eagts

ust 1584, Salen chartered the ST FLOTO, owned by
?i ix, The charterparty contained & clause referring all
ules o arbitration im London.
On 19 December 1384, Zalen filed for bankcuptcy in Sweden

rther payments on the charterparty. Viectrix commenced
rhitration in London and, on 16 April 1965, an award was
rendarced by default of Sal=r, directing the Swadish company to
pay Viectrix USS ]DE 306 wikth interest. 0On 8 May 1285, tha
High Court, Dueen's Bench Division, sptered judgsent on the award
under Sect. 26 of the Sritish Acbitration Act, 1280. 1) Salen
did not appear in the court procesdingm.

On 18 Mapch 1985, Victrix, claiming broach of the
charteparty, commenced an ip parsonam admiralty actlen im the
ODlstrict Court for the Scuthern District of XNew York by attachlng
Salen's account with a New York bank. Victrix also filed a suit
in tha Few ¥York Suproms Court alleging the same facts and
claiming breach aof contract.

On 20 March 1985, Wictrix cbtained a state court orderc of
attachment sgainst the funds already attached in the admiralty
action. Salen later removed the state action to the federsl
codrt, on the ground that it related to a subject of foreign
arbieracion. The two suits were aventually consolidated with
other related agoticne and assigned to Judge Cartar, in tha
District Court for the Southern District of New York.

In June 1965, Victrix moved in the Distriet Court to confirm
the London arbitration award and to enforce the British jodgment.
Salen crose-moved to vacate the attachmeant. The pirttul agread to
adjourn the motions, pending the Court of Appeals' decision in
Cunard Steamship Co,., LEd, v. Zalen Resfar Servicea A.B., 2Ff &
case concerning the same Swedlah bankruptey procesdings.

On %9 September 198BS, the Court of Appeals issued an opinion
vagating a similar attachment in an admiralty Eﬁﬁgg Sﬁ%# 1ﬂLnu

i85l

%{ d, on the fallowing day, infermed Yisteix that 1t would make no

that cemity required deference to the angaling ruptey

procesd ings.
Eelying primarily on Cunard, Salen rnnIIId L I nntinn.



senking an order vacating the attachment and q ltturnrr £
fees for wrongful attachment under Mew York u.1|r., Wictrix
croes=-povad to confirm the arbltral award tha New Yark

Convention and to enforce the British j gnder the

Convaention, the doctrine of ﬂﬂ!itT and ﬁrk Btate law,
Further, Vietrix reguested the cou irI the state court
order of attachment.
The District Codrt ruled 1 Salen, wasating the
. attachment and awarding Ealun A ‘s fees under New York law
for wrongful attachment. 4rt-r did not decide whether
to enforce the London urhltr rd ar the British Yudament,

ers to the Swedish bankruptey

h respect to the attached Funds,
paid inte the registry of the
invested in an interest bearing

deferring decision on thes
court. Mo order was cend
which by stipulation
District Court and

rom the decision of the District Court.
firmed the lower court's decision on the

b of the British Arbhitration Ackt of 1550 reads:
f daward on an arbitration sgrossent say, by lsave af the
rt or a judge therepf, be enforced in the same manner as
gmeank or aorder to the same effect, and whare leave is so
@ ven, juvdgment say b enkered in terme of bhe award.

R, oy

.- 2/ 773 F.2d 452 (24 Clr.198%)

@0 3/ 65 Bankr. 466 (5.0.N.Y.1986)

United States
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|_[.: ] I"'lln’lr E"‘:f- I.'l US &35

T8

i il BN W 3al 0 Qe e W)

offieer Taylor—gives Payse's deliberaie
shoied ol tha powerful snd sctorously in-
drmminale wespon

Nor ars we coowsced by Payse's other
argussnl, thal e jury coald have hebeved
that he waa femrful of & man nemed ~Jos™
s 5 may kave fored e ahols eat gl
Irght whem he “heard™ Tayvlor snnoubes
hersell by thai ssee The argumedl o &
redeherring. At triad nedker Payreaor he
cotise] apppeeted et he wa'nirmid of &
man named “Joa” Omly gn sfpeal did
Puyne sugget that the “Jon \Bpf heard
knock on his door thet diy ecald have bees
the brother of the sas\ he had recestiy
killed in Temas, _lodeed, he suggestion s
drewn from & /senes of solated questionn
pomesd by tha prEsecubGn 00 SFHIE-SLLminE.
ton  Pafne's respotss o them sakes
choas thet the men whom Payse could ave
fenred=—ghe bDrotder of the ==ms whos
Payes had recestly killed—Payne kaew by
LS maine aof “Joasgh,” ot “Joe™ T

Evem o the factsal predicniess of ihs
Peinied defense were borme oot by the e
dencs, the jary could Bandly hawve been
affected in ita commderatan of them. Tay
e wnn 1 umsfiores wien ahor L6, & ocher
evidiser ihowh, whes Puyhe opened Bis
aparemest dear 'with the sholgun bastel he
woull kave momedistsly recognmed that he
waa hemg confrontsd by w poliee officer,
not the vengeful brocher of & pror nebs

Finally, there is oo dispgie that Payme
waa tompeiently represemied by counsel
und eageyed the benefs of en E=gucual
judge and jury. Aceoedingly, we find thet
the challenged matruchons. even f dessed
valitive af Samdnimid, wise hEFmisas e

vohd & rasoeabls doubl. Chapmen o

1. Pawwr resporsded 1o the proenneior s guciise
as doilmey
G Oed wom bear o clesr vence insiiidle ady
puilica
[
B ‘Whai did eou s ?
b o
B Do ey bre @l
& Ao
i Pailr r doese avakmis S0 el o
A m
3 Hiees shesa e puy reu bled dod o
knorw ke bivlher Joe?

Codiforma, 36 TENIE 24 BT 508 B34,
iR, 17 LEASd ok (1967
ATt

OREES, Creunt Judge ieoncarringt

[ cofcur in the resudt, not with enthie
armehut bermuse Bose v Clark, — U5
—— 106 B Cr 3040, 2 L Ed 3 S50 (1988),

e

VICTRIX STEAMENIF CO. 8.4
Phmintl¥- A ppeilmnr,

lnsurance Co. of Narth
Americe, Fluingif¥,

HSALEN DRY CARGO AR,
Lhefendani. & ppeiler,

MV EEATRANSPOET, her engimes, e,
Comtimemn] Maritiss |ne. amd Bross
Brothers Harriman & Co. a8 Gar
miahes, [helemdanis.

Mo, GE) Dwcke S-TEET.
Unitesd Btmtes Court of Apgpeals,
Sl Ciressit

Arpued Jun L3, 1987
Depesliea] Augr. 5, 1987

Consolilstel cases ame before ocourt
an mobes of deblee in Seediad bankrey
sroreeding 1S VESKIS EPFEST @S KITRrheenr

& oweph
d Whm?
B e

] Thet wea the brother ol ibe goy you
wilimd, in thai gt

& Thai's correcl

3 Virs calied hime Jasghl

A That'i corecl

) Vou inoe oy omd Eonpd ol by
mmr ung rghil

A& I wounldet b don o Jo eed Joseed o

i S v heare b, migmd?
& Thar'y cofvese
FififPianis agaiidi

United States
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of aln fysds The United States Distrcn
Cmgrt for the Southern Dimtrict of New
York, Bobert L Carer, J., 60 DR 55
insaled afraskimenl kb swarded deblnr ak
orsey fees for wroagfol attschmenl, ol
ifpeal was taken The Courl of Apfesies
Jon ©, Newman, Circait Judge, béld, thag
l!lmujn'mmm*fﬁ@m
defer b asorupiey proresding Ul Swieden.
uuurmu:u!llm_:_ﬁ:‘#lud-m

mahey e gmenl Based 1 s
wntered agymal mﬁﬂ.’]

debior was !.n:-'ﬁ_n‘l'lnufltlﬂm
feen under stais v
Alfirmed

I. Federal Courta e=851
( Alssacs of onler disposing of fends
othal were brought within jursdicbon of
distct ourt =8 resslt of sbackmess did
mOng sSORchmesl whets pErDes SETecd
that If siinchmest was vacnied [=nds
ehoghl be traeaferred o ligedatnr in Swed-
ieh Bmpkrejicy procesdmg
2 Tremiies &=]]
emwetilies of the Hesognion aoed En
foresment of Formign Artetral Awseds
presmpls dlabs |law and eivel mELAE dub

ledernl law prverssd cwditar's class for
enforremeni nf Landom arbsfraben awasd,
Comvention on thé REetogretion snd En
forvemes! of Foregn Ariviral Aearde, §
UECA § ¥ et neg

1 Jusigment =HE

Admiralty eourt has jursdiecton of
s Lo phforse Tofeigh jUlFTHES] LhEL 15
ikl tsed nof Sarlme claom

4. Adssiralcy @=]JH4

Debicr, having elecied to avail fisell of
§late court remedy umsler "savings o soit-
orn” cluuse, must scoepl #Lale COUFT T
dursl rules applioabie S0 remedy sought
IR USCA, § 13am1)
L Judgmeni &R

Under federal lxw, recogniion of for

Egn judgmesis and proceedings & oy
erned by prmeiples of comty.

25 FEDERAL HEPORTER, Jd SERIES

i, Arhsrmisnp =i

Anrrmment of Farsigs Artaral Awards doss
ot apply to enforcement of judgmests thet
coffiem foreign arbitrabon swarss, Con-
ventsen on the Fecogniion aad Enforoe
meni of Foregn Asbiirsl Awards, § U8
C.A § 0] =i sy

T. Benkrspley =00

Linder gesersl praneipais of comity s
wed as speciiic provismne of Haskruptey
Code, foderal courts will recognise foreign
bankrapicy procesd@mgy provaded that for
wign lmws comport with dus process wad
fairly trest ciaims of |ocal ereditom
RNanir Code, 11 TS.CA § 304 TSCA
Ut et 5

A, Couris =53

Uamaly  comdideration ohliged feserl
rort @ defer to henkruptcy procecdeg of
teeden a8 W enforesment of wrbicreDes
awnrd amd mohey juifmend based oh Sl
tme claen esiersd sgminst askrupt in
Englasd

% Federal Clvill Proosdure &= 17375
Under Mew York low, debtor in Bwed
sh Lanaruplsy pricesbng W eclifled s
legnl fees for wronglul sttscheent by
crediior that, despibs ieew ledge of Swedssh
hihkrugeey procesdings, had obtained stais
court ordar of siiachment agminat fisds
pready stimrbed n admimity sctom in
Soithern Datrer of New York NY.
MeKmney's CIFLRE 22I3kd

Peter J Cuowshi, New York City
(Wayne [ Miwkan, Frechill, Hoges & Ms
tar. New York City, on the brwil, [or plic-
1l appellunt

Dissabd J. Kennedy, Mew Tork City (Paal
E. O'Brien, Huight, Gerdner, Peor & Ha
vema, Mew Yok City, on the brefl, for
defendant -appelies.

Hefore NEWMAN, MINER asd
MAHONEY, Coreuit Judges,

United States
Page 12 of 18
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VICTRIX &8 0. 5.4 v SALEN DRY E.hﬁﬂ-.l_ﬂ. 711
i s A W06l O (el . P,

JON 0. NEWMAN, Cireur Judge

This sppeal presents the jseie shether
oMLy comsmudéTatinng ahlge Che courts of
this esanlry W defer W & Bankrapley pro
rﬁﬂf;ﬂﬂnmnhuhﬁ!#
fortement of an arbitratos award sndya
muney udgment tmasd on marise
rhlered aganat the Emnurupt 5
sointry. The mage mrises on by
Victrta Seeamahip Company, \5.M " Vie-
") from an erder of GFlsest Court
for the Southern Digtriefal New Yark
{Hoberi L. Carter, Jodge| Teiating as &t
wchment Tm"hﬂm agunal
lﬂ'ﬁh‘qu Dy Carps AR M 5al

Tl m b hankrupley pre
cmeslingn.g ther sl swarded Salen

B feed™fur wrongful attschment
Judgpn Qugrter ncated the sttachment after

riﬂvdﬂ'qrhuhﬂhﬂhﬁuﬂu'np-

sy
iy €ourt's resolution of ismues concernisg
::whw-mnuuqdnnmnm
\ i3 & Ariveh pedgmant.  Agresing with U
Thastraet

Court's decsion o deler & the
Swwlisk bankrapiey procesiing, we affiem
the ordsr vEEEDnG W sinctewenl
awnriing e

B b greeecha

In Amgust 188, Vsinx a Penamaman
éorporation. snd Salen, a Seediih Shrpore-
ton, enlered 0 &h agresmant for the
charter of Victra's ship, e MoV FLOTO,
{in December [0, 1984, Salen fed fos
henkcruptey in Stockbolm.  The sext day,
Salen mid Viemnx it woald make no farcher
naymenis on the charier prty. The Swed.
imh baniruptcy coErl AppaAted &0 RLETIM
pdmmmirwior n Bunkrupley and §usjsoded
creditor pzAs agusal Salen.

Secimg to recover damages incarred by
Salen's defamlt Vieknx promptly fom-
meneed arbitration in Londion ss provded
in the charter party  Salen aod s admmms-

1. ¥ AT § I provces
Yihere e sgeci maiirr ol an achon or
permered iy pesaling iR T3P COMT TELEEL TN
an wrhnreine agrectoesl o asaid illirg us
ey the Comvminn, e defendint o ihe &
{epdlgms may, = swy one e the ol
iBhrrend PeERIRE EEh GCBGOR W PTeasRng 10
it dinires court off e Uniled Stiies B the
iligricy mmd divrmon sebracing e e
whErE e acunn w pricweding o peruding

crater derSemm po partipale, tolenmg Ve
trx sty tkan pussuisg erbitration,
rratditors should file any ciaim they may
Haytowsth the bankruptey estate.” While
Vielpin followed i adwes and filled w
walm agained e benkrupt's ealaie = Feb

federnl roum on the grouss thai f relsted

1% & subjert of forsigs srbitrebon, % U5.C
§ 206 (190 the twn swis wers evestuslk
Iy eonssslsted Wik ocher reiatsd acDons

Ila Juwne 19RE, Vietrdz moved B e Dis-
trirt Cowr? W mnfirs the Londoh SFHicrs

Tl far | al
wind provalad by low chall sppiy cwcem thet
e greund I prsal provisd (6 S e
1L need me Eppear om ibe e ol e oo
plaim n may b ceem moibe peiiiion for
refmevml.  Fiod e purpeses of Chapsar | ol
ihm ililr ey wbon or procveedey Feseond
under s weoman sl b dewrmed o s
teeh Wl BB e ST coen 6 wilach i
18 resreril

¥
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tion awsnd and & enfores the Hrsieh iy Chivpasing Codembsrna Dl Caribe, 54,
ment, and Salen cremsmoved w vasEte cthe S0 WS dR4, EEE-AD, TO BTy 861, BEd-EE,
sttachment The parties agreed to sdoursl & LEd 1308 (1830); Chilean Line fue =
the molons pensiing shvisOeerrs deingie \ Ustied Siodes, 344 F 34 767, 750 &d Cir.
ﬁ:ﬁﬁhmﬁpf&.iﬂ. 3 N IG5, mi lemst @ o6 cnse o (s whers
| ,-nu.:crnurml: ser fapen Corp = Foroige Fronssctions

the sme Swedith baniruptey peoesedingl | Corp, 705 F.2d 38, o0 c2d CH. 1883, Com-
Ch | Poult P JeCnf S msusd 0 opinien plcating the matisr in s sb-
\ r Aesber—i=pitframung o Rimilkr sitkels  spoep of n order di of the fends

ment in an sdmindty, action ‘und holding  shat wers beought the permdienm of

that comity required‘deferesce i the oo ohe District Court an o' renult of the amach-

h_.l.-l

ing Swednh banlrupecy procecdng. TRely:  mone  Normally an caber vmcal-
ing primariyon.Chaard, Salen, represest g 4o gimchment nothing further
ed by the dimmmprator in basbruptey, oo 4 by done with to the attmched
n.ni:,ﬂuﬁ’. It songht un order vo-  pa, M we think it sppropo-
mabing the sfiarhoent and swerding attor- R e | ursdiction cver

foms, for wrongfol sischment under B cailer ing the artmchment The
BN OwPracl & B 6NN (MeKmney uppear not to dapute that, ¥ the
10, Viertn eenas-moved e i

the arbitranon awerd usder the

m&m—ﬁmﬂhmﬂtmli-—t
—— mwhmhmh-ﬁ
mu—mm:mm‘i‘.&- WSEMAE RN S

tration awsrd snd the British judgment
wenisoe, the docirine of comny, l.u.d:!i'!f shouldl ba ot for dusisinn. by thy Swnlish

Ciw -uqq Evena
order of sttachment of Law  Tefore cemiderssg
The [kstriet Court ruled = favor of Sak  the merE of Gw appeml. we fsis & choide

en, vaeabing the stmcbement and awarding  of lew msue, beth wxh respect 1o Victax's
Salen anormey's feen ender Mew Tork lsw  cluim for ecforcement of the London srbi-

j-". for wronghel attschment F-Af-Henke—i86  tration swwrd and it zlé enforeement
J-q.d“ﬁnnﬁlmd- af the Hrivsk FEREeET

cide whather i enforee the London arbire  the claim for eeforcement of the arbdtrs-

uith wwesd or the Becss judgment defer uwon sward N thet ledersl law

Ang decmion on these matiers to the Swed-  apphes. Tha = a treaty of e

mh henkrapicy court. No order waa ene Unnied Sixles governing the enforeement

iered with respect o the siiached fends, of foragn arbrimtion seards. [ seia forth

wiveh By supulation had been pasd into the & peoeedusy for enforcement of foregn -

regwery of the [hetrci Coert and remendd bicsios swsrds w owhied sll slgnetories

invemied in man interest beanng actount.  are expecied Lo sbale.  The ohligubons of

Balen has proposed that the fonds be trasm-  the Uniced Sintes snder the Comwention

ferred to the nooesnt af ita liquadator i the wnuldhlundlrumdd'thﬂm-.:h-

fwedmh bankreplcy procesbing. FeTE  wrmined sceordiesg to 8 uzdfors body of

= ' lsie sppealigfirom the order vemmtng the afisch-  federal lww. Thesgh the naturs of oble
Emlﬂrﬂﬂmlrﬂjf—l- gations under the Conventon mre matiers
l{r-.-tnlm‘[ prh ek Lt B S o i) low, I i argashle that state e
AR AT sfEbubsion might severttales sapply the rube of deed
il Prulu'ul.rl.lnl:r. we ronmider our ape  sen for claima that eeek enforcemesl of
peilate jurisdicton. An order vecsting an foreige arbitration swards withewt resert
pitschment bas bees desmed agpaalshle a5 w0 the Converton. We thmb, however,
& collstern) order. Susnf & Co Foacksw= ¢ 1kal the Cosvenbon presmpls sials lEws

Cand
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and lemives the enliFe sabjeet of elores
mwnt of foreign schitrebon swards gov
erned by it erme.  See Dnlend Terrmiory,
o Curgpee v Sedbrm Dhevees, (el &K
F3d (318 1% 2 Cie 1T Il'nhghll

enformement of Torwige
m-tdnud‘.-llilfﬂ' N |
LEd2d 763 (1

[l #ﬂa.»i-r-‘-.iﬁ‘mh:hhn for &
forcement of the' Hritsh dgmaent, the
it mop the removed stats tourt il
i a cimim o enforcs the
h pedgment. That ciaim was made by
mation siter the puia wers mnscixdated.
Little if any stlention was given & S
whather the mation apphisd ta the admiral-
ty suit, the removed slafs courl suil, or
both, mmd whether the moton wia oy
ermed by [ederal or state law, The [edersl
sust was mitiadly s proper invecstce af the
[raririet Court's sdmirslty pansdiction sinos
it presented n clam for breach of & charer
purty. The stals courl suil bassd on the
ame marrame clam wes properly hrooghs
in e staie court ander the “mavmg o
waiiorn” clause. 28 UV.S.C. § 1EENE) (15830
The sdarbonal claim (or enforsement af Che
Hreish mdgmesi asseried 3 mantims e
EecE AR EIMUFRITY our has ursdietion of
n claim 16 enferss o (oream judgment that
i sl hased on & marthese claim,  [adee
aafional Sem Food [éd » W'V Cam
pecke, 066 Fid 83 (s Cir 19780

”WIWEMUEEI-ILMW
enforee the Hetish marime pdgment =
nol necesaarly governed by fsdernl bw
Sar Wilbers Soad Co v Fiermon 'y Fans
Fasuraace (o, 348 18 30 75 0o DR
i LE4d 197 (1885, As will shortly ap
pear, the federal prseiple of comity, pertr
ment ta the enforcement of foreign Jodg:
ments, s met 8 prisciple peeulisr o admi
raity law. Not having been “judicially &
tablished a8 part of the body of fedend
L Federsd lew perssenl W e Coreenion s
rapplicable becsawr the Comvenburn does A0

apely 1y 1w saierormrem of falgmirmis e wun
firm [ermgn aitiraion ssands. e isasd T

Aftaiaity law in this coontry,” ad mn 816,
T5 510 a8 371 the doctrins doss 6ot seces-
waply displace perunent staie aw pnoce

Vilen, umlesa i i an sres inowhich it

aggeoprate for federsl courts “to T
contralling federal rulm,” i There b
= T fair debals Wheltsr aifQreamant
of formgn sdmiralty decress @ as afes
appropraie [or applcaticn of shaiform fed
ernl lww. We peesd pot ressive 150 mewe,
bowever, sinee appheation of both federsl
amd miats bw lead oo the same et wiil
muhﬁhtﬂuﬂudtﬁn

to foreigm bankrepicy procesdings. O
nnrd Steamahsp Co. Lid v Sslem Regfer
Sermicer A 8., eupra, T73 F.2d st 458 (fook-
mots oomted) icidng szamplel; s Re

AN 3 m 1008 arermeke Diosen Mg
Ca, far, u lewrssnoesl Sewgeaens Lal, 717
Fid i%h i% (Jd Co 1984]
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distmbution of & debles's property requsres
sasembling &l clms againet the limited
saseta n ok ungle procesding. i &l crede

tors coukd mot be beand, & plen of
eabicm would E'l.l.L_-_iJ'&:, ﬁ
Southern Romilway Ca e L—g

U5 527, &, 3 3.Cc 383, 371

by filing smcillary
Cong., 24 Sess. 3,
198 UE Cude Cong. & Ad-
. SAZ1. Usder genemd prin-
of mmaty s well an the speniic
of wection MM, federsl sourts

s.n-p;‘?m GRE #5th
repfimted
wﬂﬂr—

[T e La= {fa re
Colorsds Corpd 531 F3d 683, 488 108k
Criff. Sw abo Oreel Furshcm

whether Saleni's Eapkrupley procesdings
bkl B aceorded famity. Cansrd Stasm-
ahip Company, Lid , disregurding the Swmei:
ish eeeert’s siny aguest credfior suita, had
piiached Balen’s et in thm country snd
soughi &0 compel arvsirabion paruasi bo a
charter party. After saialying ourseives
thai Swedish bankrapicy hw waa simalar
to the federal Bankruptcy Coda, we con-
rluded ket e pebile poliey of the Uniled
Siatew wonll e Bl served by recogmiEing
the Swedabh jreceedlign and thareby ‘ol

il o erpeatir thel Vicinas clessn n

i5 FEDERAL REPORTER ﬂ.a[gﬁg

wwﬂdﬂlrudlpmmm
: of the wmsain of Salen’ " Cumard
Stéawiskip Co., Lad v Salen Reefer Ser-
veegl, A AL, sxpes, TT F.24 st 458 jqooting

Uourt opamion).  The pending cuse
‘effers from Cumard in thai Vietrin hsa
nhizimed both s fereign srbitrvnon wward
and & foreign judgsent. Meverthelms, we
agres with Jwdge Carter thal Cumard ron
rols with = both the London arb
tration sward ¥ and the Britinh judgment, if
fnduuhwmnnlnﬂrulh'hﬂu_-

"ﬂh’mmuﬂq imall
provide patifestion for enforong the Lan-
don swerd and the Britmh pdgment. We
disagree. Neither the wwwrd mor the fody-
mant may be vewed n selaton.  |a lght
of Salem’s bankruptey, their enloreement
would conflics wath the public palicy of
rnusring eguiabie wnd orderly distribstion
locxl mssets of o foreign baakropt
L'E ¢ find equally wnpeewussive Vietrix's
munﬂmhlnmllnrlﬂ.h
meake Ui defensr of hinkriptey by ladsg
i appesr |8 Uw Losdon procesdings
Whers pufely privils rghts ame ol dtaks, i
judgment obtained by defwult pevertheless
s reogneuen.  However.  differsnt
copeerna besr an & csae soch as this one,
which kakes on & pulds charscter by virtue
of Zalen's insobvency nd the metituton of
the Swedish bankrupicy procesding. Aoy
dmtribution of Salen's Tmred asseis i like
by tn wifest other creditors. not partes o
the procesding, who obeyed e Sweediah
court's stay and soughd reled ouly in the
benkrupicy precseding. Hy attaching Sal
enn local assess siter i declarstion of
bankrsgricy, Vietnx stiempied W0 secare &
“raptive fund” o staly the snBeipsied
arbitrution awsrd.  Ser Cumord Shegm-
g Co, Lid n Sodem Beafer Sermioes
AR, mipra 773 F2d st 4588 'We will not
mid Victra's effort to svmde the writ of e
Swadish bankruptey eours

cummon. e condirmaien of 8 Lofsbos arbeirs

ran wward by m Glosed Semien [Hetrat Cowrl
vered m a jueigmeni b g Briesh coarl.  aer
H#m.ﬂu'p_tl,hu—?d
'H--u-i..hl_.—ui.mF.lI-Il-l'

_"-;u..r T = 'JJ.L..-.n\-.L ".I'.u. alie
rc\-r.ll;,.-. I:'-' 'L J"'El'i'-
In ---i-f

—|"-l'I ':I.._!,_* ‘,n“ﬂl. n= "I"E.-I-,_L
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(] thw London srbeiraiion sward mengnd
with the Hrmna padgmeni and 3 ne loeger oade
pevdanly svmlsbis, ane bl Farraiory of Cwra-
Jas & Sohremy Deeces, inc, napew, 489 F 3d @i
1350 7. 4, Salem coes ran adivence thar srgumem
BEfE e hawe EEcolly upasid, suhma S
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Deference t0 the Ewedish amirupery
court is sppropriste so long s the stached
funds are sehieried to the jumsdiction
that rourt  Salen madces Do claim |
funds should be transferred to

£ a-

mume what benefit, o mow. h‘ﬂm: shioald
enjuy from Eaving w the London
l.rh#lhmlrudlﬂlllh’h‘rhhmdmul
and having sasepied ®y clum sgasat the
attached fifnds.\, The Swedish ooart can ke
expecied o scoord Victmn whatever mghia
it m snttled % under the Comvention, since
E-'lpllh.l sigmadory of the Comwention.

Money-J udgments
At NYCorPmel & R 5301 o sg
{(MeKinney 1978 (“the Act™l sdopied in
LTS ms a eodifiewtion of New York com-
mon lww, sl § 301 commentary st S8
The Mct requares & court o enforoe & “mn-
cluspswe" and vabd foreign money padgment
suhjert to seven discretionery bhases o
sonenforement. N Y.CivPresl. & R
=L Veetnx eonbends that becaoss Lhe
tamen for Bon-enfortemenl o ol eapessaly
mrlude conflicting foreign taskrupley pro-
cesdings, ithe Loadon pedgment missl bw
enforeed. We disagres We are estmled
that, flinder the crrustanc of the case,
s New Vork oot woild axtesd somily W
the Gwedink Basaruptey proceeding and
samreas (0 dmeretion ander NY O
Prazl. & R 50dfbKdl o deny eaforee
memt of the London jedgment as conflict-
ing with New York's public poliey of defer

ring &b foreign bankrapiey pﬂud.u.:‘,-‘

Wew York murs recogmme the statutory
e of as elien Tustes o banorapicy, pro-
vided Lhe foregn coiert hid juesdiecion
over the bankrupt snd the Paregn proceed-
ing does not prepodce the mghta of New
YVerk ctizess. impair New York's statutory

ramedin, o wialals U publie polices of
the mate, Clarkson Co. Lid v Shohern
; Bl Fod wi 800 I e Wigita, 30
NY. 45, B 2 NE $bD 84B (1885 Par

> ticnlerly n early mses, New York courss

frequantly decined W reengniss involun-
xry foreign haskruptey procesdings srhere
nghts of eal crediiors were af piake. Ser
Muriynr v Amenean Uwien Pier fase
omed Co of Philsdsipbss 2186 N.Y. 153,
1Ea-ad, 110 N.E 502, S505-06 (1915 War-
v Rodl Lamdir Co o Hamisl Clark &
Son, e, 211 ALID. 580, B02-80, M7 N.YE
1, 292 (dth Dep't 1928}, Famk off Suffalo
v Vesterfelt 35 Mise 24 18] =12 N.¥ 5.04
TEE (M Y. County CLIDER: sev alse Pops v
Heckscher, 288 BN.Y. 114, 1 NE 22
1108  Howevsr, in cases mrrebnng claame
of foresgn creditors, the courts generslly
defer 0 foreign procedsgs. See 2.
ENR Haldwmps Ise & Aloks Amsried
Fec., B4 AD.2d 406, 808, BER N.T.5.04 908,
B {ist Dep's 1078 Hegurdless of the
rresitor's shentrty, New York oourts will

"'-Tl-ﬂll'l.“ﬂﬂ.m 300 (1B e
adiy fm e Wadte maopra 39 MUY st 439 2
M a1 44240 el debtor who sebmited
L Paregeh bankSUglesy rotenllagd & bouail
by sdjudication of forsigm coarll

Applying these principies W Uhe peniding
rase. we coniudle thet s New Verk cowrl
wooll recognes the mghta of Sales’s =8
=anmirsior i Bankruptcy, Becsuse both
sarges are (oreign COFpOrROODE, FECET-
uon will 2ot harm the Aghis of loesl credr
e indesd, Feengmition i mesentisl to proe
et U eophita of Mew York creditors wha
nubmotied W the Swedah proceedmg wnd
[fhed Chesr claims agninst U state.  Even
il Viers wers & local credier, New York
courie might nevertheless dafer W e
Swedish asiroptey proceeding sinee Vie-
trix valontrily jubenitted b the porisdie
ton of that cousi  Defesics & partenlse
Iy mppropriste here where Vicina has am-
ple opportumty to pursue it clmim sguinet
Galen's swiate i b forsign procesding.
We [ind thal becauss snforcement of the

——
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Briusl judgmest would eonflics with New
York's pobcy al daléFring o o basi-
ruptcy procesdmge. 8 New York court
wiill was i disewtion © relue o 5%
force the Hritah pedgment 11 el
thereloee desslve Vicbnx's sitactmerd and
wanafer the Ninds o -_-'-hﬂ'l.m I
_h.lh'n'plﬂ.

F
| A1 | . JIli"h-.lm-r--u-,.-h Fed\Awgrd/ Victriz

™ e chalienges the Diagriet\Codft's masess:

ment of legal feen forwredgiul attechment
under H.¥.Civ il R. BZIMEL That
provimon augiores\s fee sward i the
dsfendant §oceeeds on the mernta, Th

w, Erh, 360 N %15, 174 N.E &7 (1530, ar
“if & i Gnally decided that the plainnify
was [mot ewfithed 0 own atiachment of the
defupcdifts proparty.” MN.Y.ClvPral. &
H.,E".l._'!ﬁ'hl- Wi bwlieve that & New York
rourt would sasess legal Teen for wrongful
tinchseni in the cocumatanoes of Cthis
ease.  Of Winskef v Fidelidy ond Come-
ity Co af New Forke 28 AD2d 85 261
BNYE3 400 ilsv Dep's 1987, affd 23
MY 34 TOE He N.YS2d 161 M2 NES
TES (1968 ifes wward aoproprmie bermuse
vril disssimind o= prounds of forums mon
comprmeny | 4

Cancluiain

For the foregoing ressons. we affarm the
arder vacanng the soachment and sssess:
=g fees and remand to the THetrct Coart
with diresciora oo enier on order anafer
ring the sitacked fumds to the Bymidator
for disposition pursusnt t sshssguent or:
derm of Lhe Swsidint bankrepey soure Sal
en may recover i agpeilabe cowla

&2 FEDERAL REPORTER. 24 SERIES

LRITED 5TATES of Ameracs. Appailes,
¥

firmjamin DHIRHAM snd Warren Cook,
Thedendmmis. 4 ppellania.

Hoa FL (1. [eockes
B | PR, B ] J05,

lnited Zistes Court of Agppesis,
Secemid Ciremn

Argued May T, 1967,
Decided Aug. 5, 1907,

[laf praaran wers covmeied = the md-
wd Simten [Ratret Coert for the Esstern
[atrict of New York, Hanry Bramwsll, 1.,
of moaprecy o maboosly Jdamags by
menne of fire building used in actswity &f-
fecting inimrstate commeroe. snd Uy ap
menled  The Court of Appeals. Plercs, O
cuit Judge, held that (1) defendants wars
entitled to ENirurtions presemiosg teeir de-
femanve (Swory, that they sought emly e
sbaain money lor sgresssg Lo comest ArROn
and pever mtended 1o actually ast fire i
building, and (@1 pererl insrsctees on
speeific inte=i were not sdequale o Slerm
Jusy it of 2 beleved defendants’ theary,
It wan entitied 1 funcinde that dedendsnin
did not have reqesile ssent o bhe connicted
of charged sdlensei

Reversed and remanded

I, Comspiracy &=4§701)

Tn emitan coRiefasy OODWCUON,
Government muyat proew beyond ressonshie
doubt 232 defendanl Bad speesfie misot w0
vinlaie one or more subitEAbvE slacules.

2, Crimisal Law ®=T721E)

Defendanta @ prosecution for comaplr-
asy & malisonsly demage by mesns of fre
& building used in activity alfecting inter-
siaie commeres wers entited 1o inalrue
tons presenbing Chee defemive theary,
thas they song=t only s obexin money Tor
sgrerssg o enmmit kron and never insend-
ed bo actually sel fire o boilding,
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