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THE
uited @Court of Appeals

THE NINTH CIRCUIT

E MNos, 88-5879 nnl:lEE hBE1

@N‘I‘ﬁ' OF DEFENSE OF THE [SLAMIC REPUBLIC 0F [RAN,

Petitioner/ Appellant,
Y.

A GouLp Inc,, Gourd MARKETING, INC.,,
% HorrMAN EXPORT CORPORATION anc
O GouLn INTERNATIONAL, [NC,,
Respondents, Cross-Appellants,

O Appead from Ghe United States Districl Court
for the Central District of Californin

BRIEF FOR RESPONDENTS/ CROSS-APPELANTS

STATEMENT OF ISSUES PRESENTED FOR REVIEW

This case involves the subject matter jurisdiction of
the federnl courts to entertain an aetion by the Ministry
of Defense of the Islamic Republic of Iran to confirm
and enforee an award rendered againat Gould Marvket-
ing, Ine. by the lran-United Statez Claims Tribunal at
The Hague, The issues presented are:

A, Whether the Claims Settlement Declaration of the
Algiers Accords,' through which the United States and

! Declaralion of the Governmamt of the I.rurur.-“ﬂiﬁednstﬁﬁﬁﬂnr
Republic of Algevia ("General Decloration™p; 1 i }1of89 ki
Demoeratic and Popular Hepublic of Algeria Concerning the Settle-
ment of Cluims by the Government of the United States of Ameriea
and the l"‘.ummuwnl‘. af tha. Ielamic Repulilie of lean (“Clafnis Sel-



Iran resolved the erisis resulting from Iran's taking of
hostages at the U.8, embassy in Teheran, is self-executing
and provides a basis for federal question jurisdiction to
enforce such an award pursuant to 28 U.S.C. § 1331
(1982} ; and

B. Whether the distriet court has jurisdiction, pur-
guant to the Federal Arbitration Act, 9 US.C, & 203
L1982, and the Convention on the Recognition and En-
forcement of Forelgn Avbitral Awards, New York, June
10, 1958, 21 U.S.T. 2517, T.LA.5. 6097, 330 U.N.T.8. 48
{the “New York Convention™! (reprinted in Adden-
ilim), to confirm and enforce an award rendered by the
Lran-United Siates Claims Tribunal,

STATEMENT OF JURISDICTION

In the “petition” with which Iran attempted to eom- 2%

mence the proceedings below, Iran alleged that the dii

triet eourt possessed subject matter jurisdiction unde

U.s.C. § 1331 (19820 (federal question) by virtue o

Claims Settlement Declaration of the Algiers A 1=
al=o under 9 US.C. § 208, the statute [mp]ﬂ&! the
New York Convention. (CR 1.) Respor & “vontend
that the district cowrt lacked subject mat risdiction
under either of these provisions, and n%ur dismizsal
in the court below, In its Owder wiary 14, 1988,
the distriet court declined to ae eral question ju-
risdietion, but determined that@tNad jurisdiction under
9 UB.C. §208 (CR 121 (R dents/Crozz-Appellants®
Supplemental Excerpts ord (“Supp. ER,” Tab.
E.» On March 3, 1888, district court izsued an
Amended Order certifying an interlocutory appenl, pur-
suant to 28 UB.C. §1202(h) (1982), of both jurisdie-
tional quesiions, HLI?I'. 220 This Court fssued orders on
April 18, 1988, granting both parties permission to ap-
pesl, Rmpnmlenl:q Petition for Permission to Appeal

was filed in the Court of Appeals on March 4, 1988 and
was, therefore, timely filed in secordance with Fod P
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HTAT OF THE CASE
@n: Nature Of The Case
This cas ieh prezents important issues of federal
Hu'hjer:t jurisdiction, was brought by the Ministry

nf f the Islamic Republic of Iran (“Iran")
--.ngn[tirm and enforeement of an award ren-
pmﬂl Gould Marketing, Ine. ("GMI™) by the

ibunal waz formed pureuant to the ﬂlgic-rs Accords
as part of the resolution of the hostage crizie, It was es-
tablished principally “to provide a suitable method for
U.B. nationals to pursue Lheir eommereial claims agninst
Iran, while at the same tme rerponding to Ivan's de-
mamd for the veturn of itz frozen aszets and a nullifics-
tion of elaima [in U.8. courtz] encumbering those as-
sola,” T Affirmative claimz by Iran or [tz nationals
againal U8, nationals were not provided for in the Al-
glers Accords,” and it appenrs neither government eon-
templated a monetary award against a U8, national.!

- nil.pd Btates Claims Tribunal (“Claims Tribunal™)
A The Hague. The award is an anomaly, The Claims
¥

Elran’e Scigure of the UDwited States Kwbassy: Noarings Refore
the Hopee Comm, o Forelgn Affedrs, 9Tth Cpng., st Sess, (1981,
at 142 [ hereinafter Embasay Selzure ifoorings] (etatement af Hon,
Warren M. Cheistopher, former Doputy Beerclary of Slaiei.

8 Bee From v, Undtod Stafes, Case A2 1 Dean-ULS, U070 100, ik
(19821, in which the Claims Tribunal held i had po jurisdiction
avier elnims instituted by Iran agalnat U5, nationals. (OB 4, App.
A, Cpae A2 b 1040 The decisions and nwards of the Tribunsgl and
eertain othor materinl fled with the Tribunal are reported in Uhe
Irnn-Uinited Btates Tribunal Repovts (“lean-008. CT.RY), pubs
lished by Grotius Poblieations Limited of Cambridge. United
Kingdam, United States

U iCpinlerelnimes prising ool of the pame uuhjutﬁﬁﬂﬁ-%?tﬁgn-
mesorted by LS, nationals are provided for [ the Clilms Beltilement
Declarvation, Arvt. ITi1), alibough, as discussed bolow, the GMI
!m-nr‘ﬂ wind nol fovnded on any of Tenn's countorelnime aeainat G,
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Thug, while the Alglers Accords provide that awards
in favor of U.8. nationals are to be paid out of a spe-
cinlly-establizhed Security Account (initially funded from
frozen Iranian assets), the Aecords provide no mechanism
for satisfaction of an award against a U8, national
Iran first sought satisfaction of the GMI award from the
LS., Government, bringing o “Request for Interpreta-
tion" of the Algiers Accords at the Claims Tribunal?
When this proved unsueeessful® Iran fled the present
“Petition for Orvder Confirming Arbitrial [sic] Award"
in the United States Distriet Court for the Central Dis-
trict of California.’

Ivan nsserts two bases for federnl subject matter ju-
vigdietion: federal gquestion jurisdietion arvising under
the terms of the Claims Settlement Declaration of the
Algiers Aceords, the document which ealled for the e
tanblishment of the Claims Tribunal (28 US.C, § 133
the jurisdietion under the provisions of the New
Convention (9 US.C. §203). In asserting l'm!% -
tion jurisdiction under the terms of the Clujiys Setile-
ment Declaration, Iran seeks reversal nf%ﬂ'wﬂ'ﬂ
holding in Jelamic Republic of Iran o, » Co, 771

F.2d 1278, 1284 i9th Cir. 189841, ece fiiesed, 107
8. Ot 460 (19860, that the Algiers rds “are not

*
8 fulnmis Republic of Fran v Dnited 3 . Caze A2, 14 lran-
US CT.R 324 (1987) (CR 4, Ex_0 corpls of Record ("ER™)
filed by Tran at 32-44). Ser Ge Inration 917, Clalms Sl

tement Declaration, Arts. ITLEN abdd VI4).
" fabamide Regpibilio nf | ited Btafes, Cose A/ZI, 14 Tran-
LS. VTR, 324 (1987 (OR 4, Ex. 6) (ER at 32-441,

T(CR 1.) The petition sceks enforcement. of the sward not only
nainst GMIL but also pgalnst Hoffman Export Corparation “Hoff-
man®y, Gould Ine. (“Goald™), Gowold Tntermational, tre. (*Gould
Intermational™) (horvinafier collectively the “Gould Respondents™)
and “Doos One through Ten," Hollman, GMI's predocessor, was
merged into GMI shortly before the commencoment of the procoid-
ing before the Claims Tribonnl and thog o longer exists,  Coulid

sduel Tiaiald T lnaaaltamkal i vl wmnet lafaments e Ths oL T

\@O%

whole or in part” and, therefore,
eizal effect without implementing leg-
vely, Irun secks an unprecedented ex-
pansion ?mea of the New York Convention, argu-
ing 1 Convention provides s basls for recognition
un sment of an award of an international claims

to which GMI was rvequired to present its

gell-oxecuting,
have no dome
izlation. Alter

T
éﬂ]ﬁ. which thus did not obtain its jurizdiction pur-

wnt to a written agreement to arbitrate belween (he
partiez to the “arbitration,” and which operated wholly
outeide of the mandatory provisions of nationnl arbitra-
tion law, in this ease the law of the Netherlands, Indeed,
Iran has conceded elsewhere that application of the New
York Convention to Claims Tribunal awards Iz “highly
doubtful™ and “would require a rather ingen[ijous con-
gtruction” of the New York Convention. (CR 7, Ex. 1
at 109,) (Supp. ER, Tab C.} The only court previeusly
to eonsider this izgue found that the Convention is not
available to enforce Claims Tribunal awards. Dallal v,
Bank Mellat, [1986] 1 Q.B. 441, 2 W.L.R. 745, 1 All
E.R. 239 (CR 4, Ex. 81 (Supp. ER, Tab A.)

The court below declined jurisdiction under the Claime
SBettlement Declavation, bot accepted jurisdiction under
the New York Convention. (CR 12 at 4-7.) Pursuant Lo
the parties’ requests, both issues of subject matter juris-
diction were coertified for interlocutory appeal to this
Court and further proceedings stayed pending resolution
of the appeal." The Gould Respondents contend that the
distriet court lncks subject matter jurizdiction to enter-
tain Tran's petition on either basis, and that the petition
must therefore be dismissed.

United States
Page 3 of 39

(O 22 The district conrt did not reach any of GMI's affirma-

tive defonsen, imeluding defonpes provided for under Article 'V oof
i Wiair YVark Manvedablog (ece W TP o cinth D s sdde s




B. Prior Proceedings

1. The I'niticl Hoflman Claim in the Districd Court amd
lia Dizmiseal Puranant to Execulive Order Follow-
ing Resolution of the HWoslope Crivis

The dizpute between GMI and Iran arises out of two
contracts for the supply of military radio systems and
equipment to Iran. The firal of these contrncts wns a
Muay 1975 purchase agreement between Hoffman, GMI's
predecessor, and the Ministry of War of the Government
of Iran for radio communications equipment, primarily
for uge in military helicopters (the “radio contract™).
iCR 1, Ex. 1 at 22-48,) The second agreement was an
April 1978 contrnct between the same parties for installa-
tion of an integrated Axed station military communica-
tions system in Iran (the “ground station contract™).
(CR 1, Ex. 2 nt 54-82.)

Performance of both agreements was disrupted

United States diplomatie porsonnel in Te . (Sew
ponevally CR 1. Fx. 6 at 206-30.) 0O mber 14,
s stated

1979, in response to the hostage erizis
intention to withdraw its assets fro
and repudiate financinl obligatio 5. nationnls, the
President declared a national and froze Iran-
ian azzets in the United Stat hroad worth approxi-
mately $12 billion. Exec. o, 12170, 44 Fed. Reg.
65,720 (19791." In the of Hoffman, progress pay-
B The President issded the Order pursuant to the Tnternnd bopnl
Emergency Economic Powers Aet ("IEEPA™), 60 US.CA, BE 1701
ef aig. | Weat Supp, 1088 the National Emergeneies Act, &0 U1LE.0.
E§ 1601 ¢f meyg, (1982); and 3 US.C. §200 (1DE2). The Treasury
Departmont’s implementing Iraninn Assets Control regulations pro-
wided that any attachment of Tranian asscts occurring after the
blocking order was invalid withoul a leense from the Trensory.
Ser 81 C.F.R. Hﬂlﬂﬂlﬂh Bﬂﬁ.ﬂﬂL EM MR, HHI.'H-]I'M AARA02

FRE .- o 4. BL . SEEINT PR LR - ¥ 8

T

el were suspended amd per-
(CR 1, Ex. 6 at 236-38, Ex. 7 at

ments under bot
formance dizra

261.0 In the f these events, Hoffman, along with
hunireds har U8, natlonals, sought recourse in the
eourts nitedd States. On February 13, 1880,
Hoffngu mmeneed an action for breach of eontract

Tan in the United States District Court for the

ug;%
;,Eul | Distriet of California and obtained a writ of

hment on Tranian assets,™

On or aboul January 19, 1981, vepresentatives of the
United States reached an agreement with lran, through
the Government of Algevin, which provided for the re-
lense of the American hostages. This agreement was
embodiod prineipally in two declarations to which the
United States and Tean formally adhered: the General
Declaration pnd the Claims Settlement Deelavation. The
General Declavation provided for the release of the Amer-
ienn hostages in veturn for a number of actions and
undertakings by the United Btates, ineluding the termi-
nation of legnl proceedings in U8, eourts against Iran
and its state enterprises, the nullifieation of attachments
of Iraninn assetz by UR, claimants and the transfer of
eortain Iranian assets that had been frozen by Executive
Order. The Claims Settlement Declavation provided for
the formation of an Iran-United States Claims Tribunal
to serve ns # forum “for determination of claims by
United States nationals or by the United States itself
againgt lran" as well a= “cluaims against the United
States, including both official contraet elaims and disputes
arising under the Declarations.™ " Pursuant to Para-

judpment altachmenl, with the exeeption of the “entry of any

]llil!]‘lli"l‘ll aF of wny decres o order of Hil‘!l”ﬂ'l"%tlg&lg?afégh'l't

Joal CLFL R BE MABALE, RAGSMMRY, (hiil) i1

11 This action, along with similar nelions by nﬁﬂ 9?& Elﬁlllﬂlrﬂ
was assigned (o Judpe Eollcher. See Seenrity Pae, Nod'l Bank w,
fran, G13 F. Hum'l Bad (C.D, ['n! IRy

(LA PSR | i "
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graph 7 of the General Declaration, ene billion dollars of
tho transferred Iranian assels were to be placed in an
Algerinn-ndministered Security Aeccount which was to be
“uged for the sole purpese of securing payment of, and
paying, claims against Iran in sccordance with the
Claima Settlement Apreement” and which Ivan was ohli-
gated to replenish,

On Janvary 19, 1881, the day the Algiers Aceonds
were izsued and the last full day of hiz term of office,
President Carter jzsued a series of execulive orders “in
order to implement agreements with the Government of
Iran™ for the tranafer of variouz eategories of Iraninn
nEolz lo Irpn and the establishment of eorinin escrow
accountz."* Nonetheless, the Reagan Administration gave
carclul econsideration in ifs first month of offiee #s to
whether the Algiers Accords should be implemented at
all, Message to the Congress on Suspension of Litign
tion Againzt Tvam, 1881 Pub. Papers 169 (Feb, 24, IP@
ireprinted in pertinent part in Hoeing, 771 F.31
12840, TUltimately, President Reagan decided _ta, imple-
menl the Algiers Accords, but “as a matteg wliey
without deciding whether the United Sinles,whe bound
tir il =0 under internntional law," ™ 0O runry 24,

Civilettl], reprinted fn The lean Agree
thi Semale Canvar, on Forelpn Belalie
173 { 1BE1 ).

12 Bxee. Ordorn No. 12270-88, 4
Exeentive Orders were lnter § ented by smesdments to (he
Iraninn Assels Control Rog M CFER.§E AR5 100, of weq.
(1981 1. Sev 45 Fed, Resr, 1492007 § 1087 3,

sio Mearipga NHofore
ongg. 18t Eeas, 107,

o TOLE-A2 (1081 ). Theas

BALB. Feldman, *Tmplementation of the Tranion Claims Settle-
ment Arrecmenl—=Statos, Issoes, and Lessons: View From Govern-
ment's Perspeclive," Symporinm on Privele fovesfors A broed
FPrroflesig aid Solietion (19815 of T8 (CR 17, Ex. 20, Mr, Fohimum,
a Fformer Depuly Legal Advigor of the TLE, Siate Deportment, wis
invelved in the negoliatlon of the Aceords, and was In charvge of
their implementation by the Binte Department for the first severnsl

&nﬁﬁfﬂrﬁnn of a judgment of the Arbitral Tribunal” if

>

©

1981, issued Executive Ovder No
12204, which 5 od nll elaims against Iran in US,
courts that eo o presented to the Claims Tribunal

A6 Fe, n%;.u 1 (19811,
(i 0, 1981, in accordanee with President Hea-

il Yetyilive Owler, Judee Kelleher vaeated Hoffman's
tadiments and dizmissed the Hoffman action “withont
julfes subject to the right of any party to move to
en the metion nt any time prior to the entry and

President

the “settlement failed of its essentin! purpose.” 513 F.
Supp. at 284, In July 1981, the Supreme Court sustnined
the Executive Ovders amd the Regulations by which the
President had nullified attachments and  suspended
eliims. Pames & Moore v, Regan, 453 US. 654 (19311,
The Court upheld the President’s authority to mullify the
attochments and order transfer of Tranian assets under
the provisions of the TEEPA, 453 U8, at 668-T4. Ii
upheld the suspension of elaimz pursuant to Executive
Orider boased on the history of congressional acquiesernee
in Executive elaims settlements and the character of the
IEEPA and the so-called "“"Hostnpge Act,” 22 1.5C.
¢ 1732, which Congre=s had enncted to allow the Presi-
dent authority to deal with international erizes. 4563 U.S.
al B74-88, The Court, however, emphasized “the narrow-
ness of our declsion,'” was careful to state that it had not
decided “that the Presfdent possesses plenary power o
spitle elaimsz, even ae ngninst foreign governmental en-
tities,” and left open the issue of whether “the suspen-
sion of claims, if authorized, would constitute a taking
of property in violation of the Fifth Amendment o the
United States Constitution in the absddnited Statestom-
pensation.” 453 U8, at 688-80 & n.14. Page 5 of 39

of State for Political Affairs) (no determination made that the
L & [ ] ¥ & %

T, e PR | Mo 4 W
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2, The Procecdings Before the Claims Trilbomal

Barved from the US. courtz, itz chozen forum, and
faced with a deadline for filing a claim at The Hague'
on Movember 16, 1981, Hoffman filed two separate claims
on lhe valio (Caze No. 490 and groumd station (Case
No. 600 continets with the newly-establighed Claima Tri-
bunal at The Hague.”™ (CR 1, Exs. 1 and 2.1 The clnims
were assigned to Chamber Two of the Tribunal, and
shortly thereafter, GMI, Hoffman's sueees=or, was sub-
stituted as claimunt, (CR 10, Ex. 1 at 14-150 Tran filed
counterelnima for breach of contiel which far exeeeded

Wi aima Settlement Declavatbon, Arl 10040, Under the erms
of the Execolive Order No. 12204, if Tloffman had failed to fle ol
the Claims Tritmnal, it would have lost ils elaims forover,

1 The Cleimz Settlement Decluration provided that “[E] ke seat of
L | Cladms] Tribunal shall b The Hague, The Motherlpnds, or iny
olher plare agreed by Tean amd the United Statea™ Art, VIO
anid lran and the United States considered changing the
of the Tribonal (o one more of 8 chombersy (o some ol her e
tinn, See Traninon Assets Lit. Rop. 110, 8400506, 2.4500-01, § B
(19811, As noted by one of the State Department neg
the Algiora Accords, “[u]pon examination of Daleh
apparent ok nwardds rendered pursupnt Lo Lk
Agreement would nol meet eertain proecedursl reoui
arbitenl nwards under the Dolel Civil Code®
B ot 98 (CR 17T, Ex 25, In an attempt
it was initially proposed that provision |
among the [Tnlted Statea, Tran, nnd @ lonsls to qunkify the
awards of the Clnima Trilunal na ga nrd= under Tuieh Inw
without mecting Lthose particolny I enta” Jd. When such an
nrrvement Tailed to maderinlize, | tion was propasedd that woiilil
have made Dutel law partially feable Lo Cluims Treibinal pro-
ceedings, while cxempting the Tribiinn] from many Difch  proee-
doral requirements and sharply linsiting Duteh Conrt roview. R,
Applicability of Duteh Law to the Awards of the Trilunal Sitting
in The Hague to Hear Claims Between lran and the United Stnles,
Fepivfalod dn 4 Tran-ULS, VT, B00 (10RLY. Dian, however, olsjeeted
to the proposed legistation, informing the Dofeh Government that
“the Trilinnl s an international court in the striet pense and iz
esaentlnlly  govermed by poblie inlemational law" (CR 7, Ex, 2

® for valid
, Enprn noie
d thais grroblem,

for an "ngrecment

O
&

OII

the elaims in p2, (CR 1, Ex. 3 at 106-08.) "™
lran also souf saion of certain military vadio

communicatéens Muipment that, in accordance with U.S.
- jons, had remained stored in the United
export 1 onsg, had remaine

StalHQ
:N| w 22 1084, the Tribunal issued a consolidated
wanrd in Cases No. 49-50, which stated in pertinent

Q/E " The Claimant, Gould Marketing, Inc., is obligated

to pay the Respondent, Ministry of Defence of the
lslamie Iepublic of Iran, U5, $3,640,247.13,

The Counterclaims are dismissed on the merits.

+ & F 8

The Claimant, Gould Marvketing, Ine., 1= ohligated
to make avallable to the ndent, Ministry of De-
fonce of (he lelamic Republie of Iran, the 21 VC8
vilios, the two ARC vadios, the teleprinter, the one

would constitute m “violation of established prineiphs of inter
nationnl low.” (1d. st 132.) As a vesult, the proposed Dileh logisla-
tion was never enacted and the Claims Tribunal eontinued to act
ouitside of the mandatory vequirements of Duteh arbitration law.
i Bew dnfon pp. 43-48.)

1 [falfman ohjected to the Claims Tribunal’s jurisdiction over the
eounterelnima, except ns a basis for set off agninst o elnim, assort-
Ing that the Tribunal did not have jurisdietion under the Algiers
Accards to render & poaitive award in favor of Iran. On July 27,
1983, the Cliims Tribunal isaued an interloeutory award in Cnse
Moo 40 whileh Tounwd Uhat it had Jurisdiction over affirmative counter-
claims exceeding the amount of a claim. 3 Iran-10.2, CT.H. at 151-52
(CHR 1, Ex. 6 atl 285].

1 Bee 8 Iran-U8, OT.HL at 164 (CR 1, Ex. & at 240). Gould's
application for a lieense to export these jtems to [ran in 1081 was
refused by the Oifice of Munitions Control for the staled reason
Lhat “felurrent ULE. policy precludes issunnce Mt@mﬁa&tﬁs- for
Munitions List itema destined for lran” (CR 4P8get6 dM89xport
of these flems to lran from the United States is il ||h:|||:ﬂ‘.|i|t'1'.l
under 118, export lnws. Pursuant to 22 US.C.A. § 2780 (Supp. IV
1081, all llems on the United Statea Munitiona List (defonse articles,
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front panel assembly and the miscellaneous equip-
ment and materials acquired under the eontraet in-
volved in ease number 5§50 which were not returned
for eredit or economically disposed of and therelore
belong to the Respondent,

6 Iran-U.8. C.T.R. at 288 (CR 1, Ex. 7 at 286-287). As
fnlicated by the award, the Claims Tribunal dismissed in
their entirety all of Iran's counterclaims. [d, at 2H2-H8,
288 (CR 1, Ex. 7 at 278, 286). Nonetheless, based on an
interim award In which, over the objectiong of both par-
Lies, it had found that the radio contraet had been termi-
mated,” the Claims Tribunal undertook an “equitable
accounting™ and determined that Iran waz entitled to re-
imbursement of funds on the Tribunal-terminated radio
contract, as is reflected in the award.'™

S

>

As noted above, nwards in favor of US. nationals :111Q~k

paidd out of the Security Account. The Algiers Acem
however, are silent as to any mechanism for the enx
te Yhas

nobk s exported to any country which the Secretary o
dedermined hps repeptedly provided support fer we Lernm-
Lioanl lerrorism. The Becrelary of State made m bermin-

tion with regard bo lrin on January L, 1084, Farg, 2834
(10, whieh = still in eilect.

I8 Binee bth parties represented that Ehs cenbract was still |n
foree amd hud ool presented a claim of feure to the Claima
Tritmnal for dectsion, U Clnims Tribo rhy exeecded s man-
dinte in finding that tho radie contr, inatod a8 a result of the
camitinued exigtence of foree maje ditiona in Iran, & lran-1.5.
CT.R at 15254 (CR 1, Ex. 0 Ei-din). See alge Pre-llearving
Hriel of Iran wilth regard to oeulary Awnrd in Case Mo, 40,
filed Oelobsor 27, 1983 (CR 4, Ex. 4 at 87), Tho Claims Trilvinal also
found in the interim avward that lean was nod responsibide for the
conditons that gave rise to feree imafiure, 3 Dan-1LE8. C.T.L at
1520 (CR 1, Ex. @ al 2006-07],

W Iran-108. C.T.IE, ot 2T8-T65, M2 (1984} (UR 1, Ex. T ot 201-84,
2771, The Trilunal docided that GMI owed Iean 34410608046 in

Casst 49 and that Ienn owed GMI £770.845.98 in Case 5. The Tei-
honal eomibined the awnrds. resalting in n net amonnt pavable o

t :Iml!nu the GMI award.™ On May 4, 1987, the
ul, Tribmnal eoneludeod Chat it :

eannol find that any obligation of the United States
to =atiefy Tribunal awards apgainst its nationals
flowa from the “international™ iﬁ::l.:l"ﬂﬂﬂl' of the Tri-
bunal, or from any principle of customary interna-
tional law baszed on the United States having been
a party to the treaty that established the Tribunal

In zo holding, the Claims Tribunal rejected Iran's conten-
tion that “[t/he terms ‘final' and ‘binding,” when used
in instruments relating to international arbitration , .
mean that an award s self-enforeing.” Id, at 8290 (CR
4, Ex. 6 at Bi (ER aL 88). The Claims Tribunal rea-
soned that “in establishing a Security Account ng the
source for payment of swards against . . . Iran" while
“mot impozing an identieal obligation . . , upon the United
States,”" the parties to the Algiers Accords “clearly con-
templated something other than parity of treatment of
the two States Parties as regarvds enforeement mecha-
nisma." Jd. (CR 4, Ex. 6 at 89) (ER at 40). Finally,
the Claims Tribunal found it had “no authority under
the Algiers Declarations to preseribe the means by which
each of the States provides for . . . enforcement [of Tri-
bunal Awards]," although it believed it to be “incumbent
an each State Party to provide some procedure or mecha-

B The Full Tribunpl, eonsisting of all nminUnpited Stdtes® “
calbed “iplerprotive™ elaing flel by sither Tran t;éalévflgflbﬁhlhlﬂ_
Claims Beltlemant Deelavation, Ak, 11(3),

9 Reguest of the lslomic Republic of Iran for Inforpretation,
Lenp-U8, Claims Tribunal, Case A/21, July 1085, reprinted in
Trniinn Assefa [0k Wep. 10,807, 10 601-08 § {085,
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nism’ for enforcement in its national jurisdiction. Id. at
331 (CR 4, Ex. 6 at 11) (ER at 42). To date, the 115,
Congress has not been presented with proposed legizlation
providing for the enforcement of Claims Tribunal awards
against 1.5, nationals,

(’, The DMMsposition in the Coorl Below

On June 9, 1987, Iran filed a “Petition For Order Con-
firming Avbitrial [gie] Award” in the United States Dis-
triect Court for the Central Distriet of California seeking
judicial confirmation of the award rendered by the Claims
Tribunal against GMI and in faver of Iran. (CR 1.)
The petition names as “respondents” GMI, az well as
Gould, Hoffman, Goulkl International and “Does One
through Ten." Iran's petition alleges that Gould and
Gould International are alter egos of GMI and seeks an
order conflrming the award “as against each and all
the vespondenis,” including specific performance of
award's requirement that GMI provide eertain mi
communications equipment to Tran.

On July 31, 1987, the Gould Hﬂﬁpﬂﬂﬂm‘%
el

for
dismisgnl, numendinp; that the distriet sub-
jeet matter jurisdietion to
brought by a foreign government wh
by the United States;® that the di
ject matter jurisdiction to enfo
Claima Settlement Declarati

corids were not eelf-execut d that the award of the
Claims Tribunal was not siBject to recognition or en-
forcement under the terms of the New Yok Convention

because there had been no voluntary written agreement

e award under the
nee the Algiers Ac-

= The Distriet Court for the Bouthern District of New York sub-

sepiently dismisscd a case brought by Tenn on this Lasis, Nafiopal

Petrmebein, Ca, v, The M/ T Stall Sheaf, 6071 F. Supgp. 1000 (S 06.Y.

IBETI. The dﬂcfamn in 1:mvanl|::.r (T} lppnnl l-nn lh-r U H {'nurl nf
_ i 3

RarniciiVlu Fari Tha Daaasald ML 1 ) al

N
>

O
&

0IJ:T:

by Article II and the Claims
at The Hague were not governed
bitration law, which due to its location
f the Netherlands,™

would b@

ry 14, 1988, the Gould Respondents’ motion
K ed in part and granted In part by the distriet
% (CRk 12.) On the issue of lranian aceess to LS,
the district court held that, despite the non-
ition by the United States of thﬂ present govern-
ment of Iran, a U8, Justice Department Statement of
Interest requesting that Iran be allowed access Lo LS.
courts for the purpose of seeking to enforee the Claims
Tribunal award (CR 5) was dispositive, and therehy
“and [ed] the inquiry.” (CR 12 at 3.) With respeet to
the two alleged bases for federal subjeet matter jurisdie-
tion, the district court declined to find the Algiers Ac-
cords self-executing, determining that this Court's holding
in Boeing was controlling on the izsue, (Jd. at 4-5.) The
distriet court held that it did have jurisdietion to con-
firm the Claims Tribunal award under the New York
Convention, however, finding that the Algiers Acconds
themselves eonstituted the requisite “agreement in writ-
ing™ and that the “interest in effective arbitral proceed-
ings"” should override what it termed a “form v. sub-
stanee” defense concerning the Claims Tribunal’s failure

to apply a national arbitration law. (CR 12 at 7.)=

= Goulidl also asserted that, even if the award were onforceable,
lran's failure to seck to compel respandents othar than Hofman 1o
participate |n the proceedings before the Claims Tribonal barred
Tran from attempling bo have these parties adjudged lalle to Tran
on dn alfer ego theary, See Hidvocarburos § Derleodos, ©.4, w,

Lemps, 453 F, Bupp. 160 (80085, 18770, In nde
ceriain delecls in Irpn®s |r|:|:||:l-rn:|'|, which did nu% A ﬁj
requirement that an application under the Feder %t‘l‘.
bie minde and heard in the minoer provided by low for Uhe making
and hearing of motlens. Sce, eg., literdor Fiaieh Contrmctorns Ase'n
I*. flrmrrr]']' Fr'r:ll'lﬁrrl, fER F. Bupp. 1280 (E.DL Pa, 19887, Thosr

to arbitrate as

Tribunal p
by a nati
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On February 9, 1988, Gould moved for certification of
an immediate appeal to this Court, pursuant to 28 U.S.C.
g 1202(hy (1982, of that portion of the district court’s
order of Junuary 14, 1988 which held the award of the
Claims Tribunal to be subject to enforeement under the
MNew York Convention. At a status conference helid on
February 10, 1988, during which the distriet court stated
its intention to cevtify an appeal, Iran orally moved for
cortification of the lssue of whether the Algiers Accords
are self-executing.  (Hearing Tr. 2710/88.) In an
amended order 1zzued on Mareh 8, 1988, the district court
certified both questions for an immediate appeal. (CR
22,y On April 13, 1988, in separate orders, this Court
granted the petitions of both Gould and Iran.

STANDARD OF REVIEW
The issues raised in these appeals are issues of law

whieh thiz Court reviews de nove, See Halet v, II'PJrQ~

Tne. Co., 672 F.2d 1305, 1309 (9th Cir. 1982, O
ARGUMENT

I. THE DISTRICT COURT LACKED SURITEEER MAT-
TER JURISDICTION UNDER 28 U ST T
CONFIRM THE AWARD BECAUS ALGIERS
ACCORDE ARE NOT SELF-EXEE i AND DO

NOT PROVIDE FOR FEDERAL J ISDICTION

*
A. This Court’s Decision 1 Republic of Tran
v, Roeing Co. 1s Dispo
Both Irvan and the Uni
the Algiers Accords en med to be self-executing,

they eannot provide a ba# for federal question subject
matter jurisdietion under 28 UB.C. § 1331.*" This is be-

tes concede that, unless

enforecd prpinst defendants olher than GMI on Lthe theory that fhey
vore alter eges, ond requested a stnbus conference with respiot to
the detormination of which parties are properly boand by the award
sl GMI's oifenetive defenses o enforcement, (Fd.)

s e Meiel Tor the Uniled Stites 58 Amiens Corisg i *“Amibeis
b BEb ek A b maenlinmitta Bincatne Halal “Tean Be™v pfb 1T "Tles

D
O
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re not self-executling, they are
paments between two nations and
ic law absent additional govern-
alamic Repulblic of lran v, Hoeing

cange “[i]f the A
merely execulo
have no effect
mental actin",
Co., T71 T8, 1283 (Bth Cir. 1985), cert. dimmissed,
107 8. b (1986). The Court of Appeal’s answer to
thi. , in Boeing, is dispositive; it eoncluded “that
wrnage, purpose, and intention behind the Accords
to make them executory agreements, and that they
ape not self-executing, either in whole or in part.,” [d. at
284. The district court, expressly adhering to Boeing,
therefore properly held that it lacked federal question
silbject matter jurisdiction to enforee the Claims Tribu-
nal award under 28 UB.C. § 1331. (CR 12 at 4-5.)

The question before the Court of Appeals in Hoeing
was the domestic effect of the Algiers Accords’ provision
that questions conecerning their interpretation or applica-
tion were to be decided by the Claima Tribunal. Claims
Settlement Deelaration, Art. I1{3). The Court of Ap-
peals first concluded that the “eritical” factor in de-
termining whether an Executive Agreement is self-
executing is “the purposes of the |Execotive Agreoment)
and the objectives of ils creators,” and therefore exam-
ined “the langunge and intent of the Aecords" in reach-
ing its decision. 771 F.2d at 1283, See People of Snipan
¢, United States Dep't of Teterior, 502 F.2d 90, 97 (9th
Cir, 1974), eerl. denied, 420 UB. 10083 (1976). The
Court of Appeals reasoned that the key provisions of the
Algiers Accords are “couched in execulory language"
and their “effectiveness . . . was contingent on the receipt
of statements of adherence™ from Iran and the United

W

Jurisdictinn to enforee the award under the diversity siatote, 28
LLEC, § BERdabi4) (1982). Amicus Br. af Unitéd Statesov-
ernment cormectly potes that “this point was nob sy n.'"
fd. Binee Tran dbl ool plead the existence of dirrr?%e_#uﬁiﬁ%uu,
the district court had ne power o award the relief o which the

Government suggesis Lran might hove been entitled, “Jurisdiction
miay el ey seewbiilinm] o oA Thoaee Blhal il eloled i 1 '
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States. fd. at 1283, citing General Declaration 1 6. Of
equal significance, in the U5, Statement of Adherence
itself, “President Carter did not make Lhe Aeccords
United States law, but only made them legally hinding
on the United States as a sovereign,” Boeing, 771 F.2d
at 1284, Accord Electronic Data Sys. Corp. Ivan v. Social
See. Org,, 651 F.2d 1007, 1000-10 & n.1 15th Cir. 1981) %

The Court of Appeals’ analysis in BHoeing is further
supported by the fact that the Reagan Administration
eonducted a thorough review of the Algiers Aecords and,
while the FPresident uoltimately “decided to implement
them,” he did 20 as a matter of policy without determin-
ing whether the Executive was bound to do so. See Feld-
man, supra note 13, at 756, T8-79; 771 F.2d at 1284, The
l'HI.]“ng Executive Order which suspended elaims
ngainst Iran in U.S. courts “in order lo |m]!|FITIEI'I1'. Ar-
tiele 11 of the Declaration of Algeria concerning th
Settlement of Claims,” 46 Fed. Reg. 14,111 (1981},
“an unnecessary statement if the suspension
was self-executing.” 771 F.2d at 1284,

Iran's responge to this Court's cear holdi
ig essentinlly to ignore it, contending tha
Aceords “if not initially self-executing . .
become so over time" Iran Br, at 25,
which also dizagrees with Boeing, attim)
Court's holding as mere dictum,
not preclude a finding that a
exéculing, namely, the speci
of the Claims Settlemen
Iumling” awards, Apa

overnment,
to dismiza the
that Boeing does

tha Accords Is self-
glon In Article IVI1)
welration for “Anal and
the argument's Inck of

= Th" Government argues that the Statements of Adberence were
delivered to Algerin before it fssued the two declarations, Amicis
Br. at 27, This reprosentation appenre eontradicled by the Opinion
of Attoeney Genernl Civilettl, supra note 11, ot 108 5.2, bl maore
Hlnnlﬂmntlr. such questions of timing ame irrolevant, The paint is
that the “interdependent commitments™ (General Declarntion, pre-
amlile ) of the tva mln l.'r.llml ||I.1 were l".ll‘l:‘ll'ltrr_ir n# eonfirmed by the

©oormn . |

ﬂ@

9

substantive merit t L.C. below), the Government
cannot =0 easily igs the Court's holding, which was
prounded in th@ﬂgﬂﬂgﬂ, purpose, and intention” of
the Algiers taken ag a whole.™ Whether or not
this Cougl have decided Boeing on some narrower
nr alt e baszis, the Court’s holding is nonetheless
This Court's holding in Heeing on the “gelf-
[ g" question was, and remaing, the law in this
é[t and eonfirms that there is no federal subject
ter jurisdiction under the terms of the Claims Settle-
nt Deelaration.

It. Mames & Woore v. Regon 1= Fully Consistent Wilh
The Moeing Holding Thali The Accords Are Nol
Sell-Exeenling

Iran‘s primary argument, that Daewes & MWoore acl-
wally holds that the Algiers Accords are sgelf-executing
(Iran Br., Part IV.A. 0, nol surprisingly finds no support
in the Government's Amicus Brief. As noted above

8 The district court dismizsed the Government's “dictum® argu-
ment by ohaerving that “lhe view of Froa ¢, Bocieg i prolably guiie
m hit diferent from & =oft chair in DO hegdguartors than it is from
a district lwnch within the conflnes of the Ninth Cireait,” (CR 12
al 5.5 Dietom s “o atalement in o jodiclal apindon that conld have
bty dolidie]l witlhot nrﬂquﬂl‘; lmrm.irinn 1he nnn|}'||nl| Toavnelal s
of the haolding—~that l=iney peripheral, may oot have eeeived the
fuall ard earefnl consideration of the Court that utiered LY Daited
Staten v, Crmicley, BT F2d 291, 202 (Fth Cir. 1988 gualing Sorinoif
r, Amerienn Home Prod, Corp, TR F.2d 1075, 1080 (Fith Cir, 198675,
It is thais, o vemack, o aside, coneernimg soose rale of law or legnl
propogilion Lhal is nol necessarily essentinl (o the decision and lacks
the nuthority of mdjudication.” Crocley, BTT F.2d ok 2692, gusiiog
Staver v. Blover, G0 Md. App. 470, 476, 483 A 2d TBE, TRO (10845 ;
irit fhrsignr Hl'lr'ir;ﬂ'ﬂ_ir f'.'ur'l. . Lhieden Taak Cae Co, 271 F.0d TR,
T26G (Mvh Clr. 1087 [Mpdled Steten v, Adowiasn, GEE Fo%0 G40, 650
A8 i Gth Cie. 19R2) (en bane), eerl, dewied, 40 i.
The helding of Kosing that “the lanpoape. pufﬁhlféd‘?‘f:trar on
behind the [Algicra] Accords was to make the aﬁ& n@i
micnta, and that they are ol self-execating, either in whale oF in
parl.” simply ennnot be termed dietum by this siendand,

= Only the full Coort. sltting en bowe, may overrale the deciaion
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(swpra, p. 9, the Dames & Moore Court was careful
to emphasize the narrowness of its deelsion (453 1.5, at
881, which nowhere ascribes any domestic effect to the
provigions of the Algiers Accords which provided for the
suspengion of claims and nullifieation of attachments,
Rather, Dames & Moore gimply upheld the lawfulness
of the President’s Executive Orders implementing the
Algiers Accords, based on a specific grant of Congres-
sional authority and the executive power Lo compromise
anil settle elaims against a foreign soversign in response
to o forelgn erisie. 453 1.8, at 674, 686. As thiz Court
noted in Boeing, such orders would have been “unneces-
gry . . . if the suspenzion covenant was =elf-executing.”
Tl F.2d at 1284, Finally, the Court of Appeals in
Bocing was, of eovrse, well aware of the Dames & Woore
decigion and obviously considered it in reaching itz hold-
ing.
C. The Claims Setilement Declaralion's Provision
The Awards OF The Claims Tribansl Shall
nal And Binding™ Does Not Provide A

Federal (Juestion Jurisdiction In The
Implemeniing Legislation

The Government asserts that the “fin

ration is “inherently self-executin
is “specifically ‘addressed to
“directa that branch to esta
favor of parties secking t
Yet lhiggs v, Kichardson, 2d B4B (D.C. Cir. 1976),
the only authority cited Government for this point,
held that “the provisions here in isue [in a resolution of
the United Nations Seeurity Council ealling upon member
states to have no dealinge with SBouth Afriea] were nof
adidressed to the judicial branch of our government™ (id.
at 851} and did “not confer rights on the citizens of the
United States that are enforceable in court in the absepce
of implementing legislation™ (i, at 350). (Emphasis

i, indeed, that it
ial branch'™ and
private remedy in
Tribunal awards"

N
>

O
A

Oﬂl

for in the treaty.”" Dregfus .
Vou Finek, 534 24, 30 (2d Cir.), cert, dewied, 429
1.5, 826 (19760 ¢iting, Smith v. Canadian Pacific Air-
AR, L“’%’F.Eﬂ TH8, B02 (2d Cir. 19711, Morve-
over, tl Wwernment advanees no authority supporting
its artion that, by means of an Exeentive Agree-

Nwhh a foreipn slate, the President even has the
%&' to “direct” the federal courts to “establish a pri-
)

e pemedy” or expand the jurvisdiction of the federal

where it iz not

Q&urts Lo entertain such n elaim.™

1. The ¢ laims Tribunal Hos Ruled That the Phrose
“Final and Rinding™ os Used in the Clofms Sel-
tlement Declaration is nol Seli-Enforeing

Not only does the Claims Settlement Declaration fail
to provide for federal jurisdietion, it provides no mecha-
nism whatsoever for the enforcement of awards against
1.8, nationale, The only provigion of the Algiers Accords
which specifically concerns enforcement of Claims Tri-
bunal awards exchides the award in question here, pro-
viding that “[a]ny award which the Tribunal may render
against either government shall be enforceable against
aweh goveriment in the eourts of any nation in aeeond-
ance with itz lawe" Claime Settlement Declaration,
Art. TVI3) (emphasis added). Thus, Iran and the Gov-
grnment are constrained to argue that the Claims Settle-
ment Declaration s mode self-executing because it also
provides more generally that awards of the Claime Tri-
bunal “shall be final and binding™. Artiele V1"

8 A micas Br. ol 1020, See 108, Const, art, [10; Daidted States w,
Grup W. Coppe, Ine, 204 F. 2 665, G5B-60 (4th Cir, 1961, af'd, 348
1.8, 9ai {10650 ¢f ., Felomie Repubilie of ran v, Pablaei, 62 N.Y.2d
474, 467 N &l 246, ATRE N.Y.5.2d 507 (1054 Urﬁitgd gigtgs 44dr
LA 1108 (1986},

M fepn Incorrvecily ecitea Pupited Stafes o, Rag.e-"ﬂll cﬁ_ﬁgm
(10423, in support of the proposition that an Executive Agresment
requires no legislative implementation to be given legal effect by
pisr courla. Tean Bre, ob 12304, In Mk, the Conrt lebd the United



This argument, however, is directly contrary to the Gov-
ernment's position at the Claims Tribunal, in Case A/Z1,
that Article IVi8) I8 not gelf-enforcing. The Govern-
ment's change of position in thiz ease is also totally in-
conzistent with its practice with rvespect to other inter-
national agreements providing for the enforcement of
foreipn arbitral awards™

At the Claims Tribunal, Iran made the zame argument
as the Government now makes concerning the import of
the phrase “final and binding" in the Claims Seltlement
Declaration. In ils responge in Case A/21, the United
States correctly pointed out that “Iran confuses the rel-
atlvely simple concept of the ‘final and binding’ character
of an arbitral award with the more complex issue of en-
forceability.” ® The United States went on to explain
that “the ordinary meaning of the phrase “final n
binding' in arbitration practice is unvelated to o

nection with 18, reeopnition of the Govemment of %
Urnion, Although there: is ao discussion In Pisk as to W= the
Litvimow Assignmant was self-execubing, an ossigrme s very
nalure i= mel exevatory.

2 In light of the dircet inconsistency in the epfiment's posi-
tion, its contention that (ks newly-foremed aiilid be “given
great weight,” Amicus Br. ot 17-18, must by dis rded, According
to the Restatement, “[c]ovrts are moro i dofer to an Exrceu-
tive interpretation previously made | alic megoliations with
glher eounbrles, on Uhe gpround tha United States shoull apenk
with ane vales, (has ba one dds & Exventive in velalion Io n
cine before the eoirta, . . " trment [ Third) of the Foareign
Relatiomn Law of the Uit E 326, Roporters’ Note 2 ( 1087)
{emphasis added). The degree of deference dos the views of the
Govermmwent ghould he especiplly slight when, aa here, the Govern-
ment has advaneed n constroction of a treaty that is entirely incon-
sistent with views it expressed about that same trealy in another
Judieial forum {the Claims Tribunal i, and when the Government has
a polentinl pecuninry stake in the outeome of Cthe Htigation ( Amideus
Br. at 71,

& eaponse OF The United Siates To The Memorial OF The

* B d. i
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enforcement iss .o, at 4; and it elaborated upon

the nature of @'ﬂ “eonfusion™ {an attempt ab eon-
fusion In wiich the Goevernment joins in this case)

P rovigion in Article IV(1) of the Claims

t'EnI Declaration making Tribunal awards

%\a and binding" cannot substitule for specific pro-

The ardinary meaning of this phrose ginply does nol

s&é&:iﬂara ereating exceptional enforecment wmeehanising.

support fran's propoged interpretation,

&i at 17 temphasis added),

\@O%

The United States cited as further evidence to the
Claims Tribunal that the term “final and binding” did
not provide for enforcement of awards the “exceptional
award enforcement mechanizma" contained in the Claims
Settlement Declavation: the Iranian-funded Security Ac-
count established only to pay awards rendered in favor of
U8 claimants and the Claim Settlement Agreement's
pecifie provision that “[alny award which the Tribunal
may render against either government shall be enforee-
able against such government in the eourts of any nation
in aceordance with its lawse," ** The United States sum-
mariged it understanding of the Claims Settlement
Declaration in terms highly relevant to this case:

When read in the context of these many provisions
explicitly =etting forth exceptional award enforce-
ment mechanizsms, Arvticle TV (1) [“final and bind-
ing"] eannot support the interpretation put forwarl
by Iran. These provigions confrm that the entry of

M Clalma Settlement Declarnbion, Art, IV(3). FElsewhere, the
United Btales has recopnized that even this provision of the Claims
Hettlement Declaration, which expreasly provides for onforcement
of gwnrds seminst e Thinlled Stgtes "in the ““'Uhitéd“ﬁtaté@”r"
ig mot sell-exoenting, but wanlil roquire leglalatiye |+.11;|r 0 jisin,
Thus, Attorney Geneeal Civilettd, in the legal ...:ﬁﬁ.ﬂ%n z:Qtﬂﬁ lity
of the Algiers Accords propared for President Corter, stated : “Any
award made by the [Claima] Treibunal agnlist the Ul Stales
woith] erente an oblipation woder nternaiionn Iew. Soch olillsat o
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a “final and binding” mward does not by itself en-
gnre satisfaction af that aivard or relieve the success-
ful party from having to pursue enforeement pro-
ceedings in national courts: if a *final and binding
award carvied suech eecurity with i, there would
have been no need for Iran and the United States to
enaet exceplional award enforeement mechani=zms,
Furthermore, they demonsirate that Irun and the
United States knew how to and did provide for ex-
ceptional enforeement mechanisms in the Algiera
Declarations. Under the principle of expressio witis
est exclimio allerivs, one must conclude that the ab-
geniee in the Declarations of an exceptional enforee-
et mechenism for counterclaim and costs owards
againal [1.8, welionals—such az puaranteed satisfac-
tion by the United Sintes—wos inlentional,

a3, at 19-20 (Latin emphasized in original; other em-
phaziz added ).
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binding" langua ela IVi1) of the Claims Setile-
ment Declarat the United States argued in Case
A21, cannol tehed to embody within the Accords
a remedy ich Iran and the United States did nof
intend.

Fi this issue has been laid to rvest by the Claims
"I‘)&Ihl iteelf, which sccepted the United States’ con-
wWhion of the “final and binding” language of Article

The terms “final’ and ‘binding’, when used in instru-

$11 of the Claims Settlement Declaration. The Claims
A@ ribunal's decigion in Caze A 21 stotles:

>

Response of the United States, Caze A/Z1, supra note |C)

The Government wag correct: the “ordinary mean
of the phraze “final and binding" simply does not
the meaning with which Tran and the Govern nhw
el to invest it.™ In light of the specific %

the Algiers Accords for enforcement of agninst
Iran and the United States, it ean only uded that
Iran and the United States lacked an nt to provide

for the enforceability of Tribun

against U5, elaimants amd, ind at they ntention-
ally chose to omit such a p 2 The “final and

235 The cloar langunge of an i tionnl agreemont eanliols, as
it does in any contract, unless silts im an interpretation which
I# inconsistent with the intent of (he parties, Swnitomn Shoji

Amicrien, Foe, v. Avagliana, 457 U8, 178, 1B0 (10621, Kee THekos
¥, Aleroudraff, TRT U, 424, 436-27 ¢ 1008,

A o weitten Instrument “names the parties whe came within
ita provisions, other unnnmed partion are oeeladel,”  Focpord i,
Hisckemorlfer, 820 F.2d 1080, 1035 (9th Cley, el depied, 108
B O S04 (19870, See Ford v Doidted Shofes, 270 USRS, G0S, 611
(1927 (treaty interprelation permits "inference that that which

wardz  rendersd

[

ments relating to international arbitration, do ot
ordinarily mean thet an award s self-enforcing.
Rather, as iz genevally recognized, a ‘_ﬁr:lnf' el
Shinding' eward 8 one awith which the parties muzt
comply and whieh iz ripe for enforcement. Thus,
when a party fails to comply voluntarily with o final
and hinding arbitral award, the other party iz free
to seck enforcement of the award through municipal
court procedures, The Tribunal eonsiders that these
teriva ag waed in the Algiers Declavations shonld be
given thiz ordinory and genevally vecognized mean-
T
That the Claims Settlement Agreement provision for
“final and binding awards™ is not self-executing ia con-
clugively demonstrated by the Claims Tribunal's con-
cession that it “has no authority under the Algiers
Declarations to preseribe the means by which each of the
Btates provides for such enforcement.” Jd. at 331 (CR
4, Ex. 6 at 113 (ER at 42). I the means for enforve-
ment of awards agninst U8, natlonals is not preseribed
by the Algiers Accords, quite obviously the Accovds are

narily implics that no other means of enforkdnited States nidod
v Beewridies Jueealor Profection Corp, Pagélﬂlgl!?f-ig 1.8,
410 (19761 Keawkobo-Pawarwa Com, Ass'n v Howniion Homes
Comnt’s, 588 F.2d 1216, 1221, 1223 (9th Cir. 1978), eord, denied,
444 U8, B34 (1870},
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not self-executing in U.8. courtz for purposes of the en-
foreement of such awards.™

2, The Claims Tribunal's Ruling That the Provision
for "Final and Rinding” Awerds Is Nof Self-
Enforeing s Fully Consistent with ©her Inler-
malfonnl Agreemenis

As recognized by the Claims Tribunal, the phrase “final
and binding” in the arbiteation context i= hardly novel,
Identical or similar language is employed in several trea-
tieg to which the United States is a party, and the con-
sistent practice of the United States has been to view
such agreements as nof gelf-oxecuting, Thus, for ex-
ample, Article 111 of the New York Convention provides
that “lelach Contracting State shall recognize arbitval
awards as hinding and enforee them in accordance with
the rules of procedure of the territory where the aw:n
is relied upon. . , " (Emphasis added.) The United
States evidently did not view this provision as “self-
executing”, for it felt compelled to enact implementip
legislation in the form of Chapter 2 to the Federal %
tration Aet, 9 ULB.C. 55 201 of seq. (1982),

The United States is aleo a party to the C nHon
on the Settlement of Investment Disputes beto tates
and Nationals of Other States (“1CSID " N™Minother

multilatersl treaty providing for arbitrat of interna-
tional commercinl disputes, Arlir]e@ﬂf the 1CSID

treaty provides:

7 Sev wilin Mervell Dois, 108 8, C @-’l {awit “arlscs nder
the lnw that createa the cause of " Tor parpesss af Arl. 1110,
The inconaistency in the Govermeggeht S oarront poaltion is atarkly
revealad by its contention at the Cla¥ns Tribunal that the Accords
do mol cven abligate the United States to provide 1 mechanism for
imforcemient, for example, by implementing lopizshation, 108, e
pponae, Case ACZ1, avpro note 83, at 16, The Unlied States motid
that “[t]he Declorationa do nol ervate n United Stales-fundid s
curity aecount, do not provide specinl enforcement mechanbsms Tor
wwanld potered agninst ULE, or Iranban natiosals, and de oot e

quire Iran or the United States to poss domestle bgiskation poar-
fuleeinde meedad Bis thole eaiivls Toe mos el onlapeeimeont s ¥ i

< .?E?
The award & inding on the pariics and shall
any appeal or to any other remedy
ovided for in this Convention, Each
party shwll pbide by and comply with the terms of
exeept to the extent that enforeement
been stayed pursuant to the relevant pro-

of this Convention.
msis i) The travaux préparatoires reveul

und.”™ For this reason, Article 54 provides:

i1 Each Contracting State shall recognize an
award rendered pursuant to this Convention as bind-
ing and enforce the peeuniary obligations imposed by
that award within its territories as if if were a final
Judgment of a court in that State.

| Emphasis added.)

Nonetheless the United States again found it necessary
to enact implementing legislation which provides that
“lan| award of an arbitral tribunal rendeved pursuant
to chapter IV of the [ICSID] convention shall ereate a

W Copvention on Lthe Beltlement of Tovestment Disputes Belwesn
Btates and Nationals of Othor Siates (Vol, 2), Docoments Concern-
ing the Origin amnd the Fermulation of the Convention, pl. 1, doc, 83,
{74, at 574

Artiele IV, Bection 14 of the Working Paper provides thal the
aiird kol be fiogd and binding on Che pastics and thet each
party shall abide by the award and comply with ik, §f the Con-
vendion hed deall with disputes beliveen Stodea, ne furiber pro-
vigien en enforceability of the award wonld have beea neees-
anry, sinee Phe parides o o digpude would be diveelly bownad by
the Coneention gid eould be expected bo comply with (heir
obligationg thercunder, In any event, the relaticnships estab-
lished would be entively in the sphere of pdDitethSiat@Snal
lww., HMNowever, the propoted Convenlion Flagemﬂlﬁoﬁwu#
bodweon Staten, or Stafe agencies, on the one hopd, wed (s
eealord i the alfier, Tt woas therefore felt esgential fo inelude
in the Working Poper o proviston vegarding Ehe binding foree
el g lFarecohddifa g aoprrele fo fhe nropieinnl ankere
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rvight arising under a treaty of the United States . . .
[and] shall be enforeed . . . as if the award were a final
judgment of court of general jurisdiction of one of the
severnl States.” 22 USC, § 1660(a) (1082). The legis-
lation further provides for exclusive federal jurisdietion
regarilless of the amount in controversy, fi. at § 16501 h)
(18982).%

The United States has ratified yet a third multilateral
arbiteation treaty, the Inter-American Convention on
Commercial Arbitration “Panama Convention™),* Arti-
cle IV of which provitdes:

An arbitral decision or award that is not appealable
under the applicable law or procedural rules shall
have the force of a final jwdicial judgment, Itz ex-
eciution or recognition may be ordersd in the same
manner as that of decisions handed down by national
or foreign ordinary eourts, in accordance with the
proeedural laws of the country where it is to

Finally, both t rnml:nl: and Iran rely for sup-
port on @ line sts decided under Chapter 1 of the
Federal Arbigra Act, which addresses the issue of
whether "%«ﬁd binding” langunge in agreements Lo
arbitrat fy the requirement of section % of the

.I'll:t, 8 UKC. §0 (1982), that there be an
to entry of judgment as a precondition to con-

Arhg
tibn and enforeement of any award under that
pter.” These authorities hardly provide that the ex-

&mm of the words “final and binding” in an instru-

executed and the provisions of international tmﬁO

i Emphazis added. )
As with the New York and ICSID {.‘{mwnl@e
!

United States determined that *[w]emw fegislaly
requived . . L in ovder to implement the prov
Convention within the United States,”
will not deposit itz instrument of
Congress enacts the implementing
from the President of the United
Inter-American Convention on
Senate Trealy Doe. No, 0H7- O7th Cong., lat Bess,
1 119810 ; and aee Bill to Im ent the Inter-American
Convention on International Commercial Arbitration, 8,
2204, 100th Cong., 2d Sess. (19881,

Aricle 69 of ICSID provides that “[elach Contracting State
sholl foke such legislative or othor measires a8 may be neeessary
fod making the provisions of this Conventlon effective in its
tiriri bodes, ™

A4 Int"l Ler. Mol B0 197605 The Prosiclent submndidesd s

ment providing for arbitvation is, in and of itself and
in the abzence of any implementing legislation, sufficient
to west @ federal court with the power to enforee an
award.

In short, whether employed in individual arbitvation
clauzes, arbitral conventions, or the Claims Settlement
Declaration, the phrase “final and binding,” as the
Claims Tribunal held in Case A/21, means only that
awards havinge that character are ripe for enforeement
under municipal law. The Government refers to none
of these multilnteral arbitration treaties in arguing that
the phrase “final and binding” ereates enforeeable rights
anid iz self-executing. Instead, the Government marshalls
a lengthy body of treaties dealing with subjects far re-
moved from arbitration to ereate the impression that our
courts commonly hold instruments such as the Algiers

9 Amileus Br. st 28-29; Iran e, ot 16-14. The cases relivd upon
by Dean g the Government are for the mosl park elforts to con-
flune Varley v, Tarveptoun dagoe., 477 F.2d 208 (24 Cir. 19700, o
ita Tacta. Varley beld on award usenforcesble undier (he Arbi-
tration Acl beenuse the parties’ pgreemenl did ool provide for enley
of judgmont, as cegiired by 9 .0 88, Tean did not seck o one-
foree the award of the Claims Tribunnl by mealynited 3&!‘5@5“‘
anil Khat provision has nothing Lo do with this lml-_) #ﬂ
omie of Ve clted cases involved s Toreign arblir rl, Asai 'HJ'
Auita [Mipdon Aki{cogeaellachaft ¢, Querdens Mators, fre., 418 F. Bupp,
OR2 (B Mich, 1978, Althoigh the award 4t jzaue in thal ense
pppenrs Lo have gualifled for enforeoment anidor the New Yark Con-



Aceorils to be self-executing. See Amicus Br. at 12-13
aml 10 nl4. The aunthorities cited hy the Governmment
simply do not support its position.*

Il. THE DECISION OF THE CLAIMS TRIBUNAL 18
NOT AN ARBITRAL AWARD SUBJECT TO REC-
OGNITION AND ENFORCEMENT UNDER THE
NEW YORK CONVENTION

While the distriet court rejected Iran's contention that
the Algiers Accords were self-excenting, it nonetheless
held that jurisdietion to enforce Claims Tribunal awards
did exist under the New York Convention. 9 U.B.C.
§201, of geg. 119820, The New York Convention, how-
ever, is available only to enforee awards rendered in
arbitrations voluntarily agreed to pursuant to a written
agreement between the partiee. The distriet court found
that the Algiers Aceords themselves constiluted the req-

ulsite “agreement in writing,” and that GMI was hnum}O

to the “arrangement” through the exercise of the I
dent’s sovercign authority. (CR 12 at 61, Neither
man nor GMI were parties to the Algiers Aceord
ever, anid their resort to the Claims Tribunal w
upon them, after their chosen forum to reso
pute with Iran, the eourtz of the Unit
barred,

N Thus, Tel-Oren v, Lilpian Arch R
Cir. 19840, eerf. dended, 470 1.5, 1003 |
thal o truly self-execiling Lrealy 1
withonl legiglnlive nelion,  goes slnfet  “Troaties of the
Umitend States, though the lnw o W, do wol generally crento
riglits that ave privately enfarceable” i emirda.” 920 F.2d at 808
{ Hork, J. concurring ) (emphesia added). Julge Bork proceoded to
fined thot waue of the fve breaties in Torce relicd upon by the plaind il
wis sell-rsecuting. Jd, ot 808816, Fosfer v. Neileon, 27 U8, (2
Pet.y 263 (18200 and Whitney o Rohertson, 124 US, 100 ( JRRER),
filasw el teid h.!.' thie Goversmmienl, both hild thie trenties nl fesue nol Lo
i mell-exeenling, Frolvea . [Pnion af Sovief Socinlial Republies,
Tl V.24 570 (Tith Civ, 19850 ; Fok Yerug Yo v, [Feited Stedes, 185
1T SR Y = nmdl Pl Flommse o Fadled Sl

26 F.2d 774 (D,
, while peknowledeine
smby onforcenble righis

Tie PR e
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the fact that awards rendered
do not qualify as “awards made
gr another Contracting State,” a pre-
nforcement proceedings in the United
New York Convention. See infra note 57.
Auims Tribunal zits at The Hague, and the
Is i purty to the New York Convention, this does
itself qualify Tribunal awards as “Duteh” awards
led to recognition. The distriet court dismissed this
nt a8 “form v. substance” and opted for “the over-
riding judicial interest in effective arbitral proceedings.”
(CR 12 at 7.0 The New York Convention, however, “pre-
gupposes gome measure of judicial review in the eountry
of arbitration,” " and, the only court previously to ad-
dresa the issue, the High Court of England in Dallal
concluded that the New York Convention is not available
to enforee Claims Tribunal awards. The New York Con-
vention gimply Is an inappropriate mechanism to enforce
an awarid of an international elaims tribunal which op-
erates outzide the ambit of national arbitration law,

OFf equal impor
hy the Claima T
in the terrvito
condition
States u

A, The New York Convention Applies Only To Awards
Rendered By Arbitral Tribunnals Chosen By The
Parties Purdunnt Toe A Written Agreemeni To [e-
solve Dispules Through Arbitration

Among the requirements specified in the New York
Conventlon Is that the party seeking confirmation and
enforeement of a foreign arbitral award file with the
eourt *[t1he original agreement referved to in avticle 11

. or o duly certified copy thereof.” New York Con-
veniton, Art. IVi1iibhi, Article II, in turn, requires
that there be “an agreement in writing under which the
parties undertake to submit to arbhitratinitedl Statesiy
differences which have arisen or whichPage 16rof39e-
tween them in respect of a defined legal relationship,

A% MMl Momenrt af Ve TTalltad Shhates el By Tn Pl TTiiaed
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whether contractual or not, concerning a subject matter
capable of settlement of arbitration,” Id., Art. 1I11)."

Thus, under the Convention and the implementing leg-
islation, not every “arbitral award” rendered abroad Is
entitled to recognition and enforcement. Instead, such
an “award” must have been rendered by an arbitral
tribunal deriving its jurisdiction from the consent of
the parties, evidenced by a writing signed by both of
them. The requirement that the party seeking enforce-
ment under the Convention present the eourt with a
written arbitration agreement i8 no mere formality."
It serves to establish that the proceeding out of which
the award issued wasz, in fact, a true arbitration and
not an adjodication of some other kind. In this instance,
the Claims Tribunal did not derive its jurisdiction from

of the required “agreement in writing” signed by Holl-
man or GMIL Rather, the Claims Tribunal procesding

%

>

the consent of the parties, as confirmed by the abzence l C)

was impozed upon Hoffman as a result of the Prﬂidv@

implementation of the Algiers Aceords.

1. The United Slales Implemended the York
Canvendfon with (e Understandi I Ap-
plied Onaly e Proceedings fo W e Fartles
Had Velurtorily Agreed

The legislative history of the ‘s ratification of
the New York Convention, and of amendments to the
Federnl Arbitration Act imwting it, make clear
that the “Convention appli r in those cases where

= Article I also provides that “[t]he term ‘sgrecment In welting'
phull ipelude an arbitral clipse in a coptract, or an arbitration
ngreement, signed by the parties or contnined in an exchange of
lettera or telvgrams,™ Id., Ark. T1{32).

1T Sre AL, van den Boerg, The New York Arbitration Conecnfion
of 1858 Towweds a niform Judieinl Inferpoefntion at 19%2-207
(1981 5,

43

the persons involved fiavdy voluntarily secepted arbitra-
tion." * The St riment spokesman who ap-

peared before enate Commitiee on Foreign Rela-
tions in suppo nate ratification, Ambassador Rich-
ard D). Keawpey,” highlighted this point: *[T|here is
nothing i nvention which impoges any burden on
an ind which he had not voluatorily agreed to
HERITLY Ambassador Kearney elaborated on thiz point

i ings held before the same Committee when it was
éﬂn’ing legizlation to implement the Convention:

The Chairman: Whether or not this comes into
effect al all depends upon an agreement entered into
voluntarily bly] the parties. I= that eorrect?

Mr. Kearney: That is correct, sir.

The Chairman: In other words, you are not im-
posing this on people who do not wish any partieular
procedure; i that correct?

Mr. Kearney: That is absolutely correet.

The Chairman: So there I8 no possible opposition
based upon the idea we are now reaching out and
subjecting citizene to further arbitrary intervention
of the Federal authorities or any other authoritiea in
their private affairz, That iz not justified: iz that
ool T

Mr, Kearnay: That is correct.™

W E Exee. Rep, Moo 10, fidih Cong., 20 Sess. (Sepl 27, 1081 al 1.

@ rd App. ot 3 (statement of Richard I, Kenrmey) (emphasis
added .

M5, Rep, Nao. T02, 80al Congr.. 8d Sess. (19700, App. at 10 (state-
ment of Richard D, Kearpex). In econsidering 8. 9274, which
amended Title 0 of the U5 Code b ||I"||'|-'l.'|-rI-|' for o ik l"|'||'.||11.r-|' 2
dovoted exelusively to the New York Copvenlion, Represonistive
Figh likewise “emphasized” the following point: “[ U] nder the pro-
prasal lsefarve ma, oo pecdon would be compellal g sater Iﬁ.ﬁlﬁimw
arbitmtion agreement nor regquiced oo salmit 1urﬁlt§?|§' ﬁﬂ!l
of any court wnder civenmstanees in which he hinﬁﬂgﬁn i7.0f 39 -
tarily agrecd to the court's Jurisdiciion. As a resoli, this hill is
dllreeted |:|h|:|.' tovenrd Im;lll,"mrlrlﬁnﬁ' |'|-n|'rr{'|J'|IH-3 which the ||u1|'|:|1'ﬂ
to arhitration agreoments have themselves agpreed on' 1168 Cong.

T R == R
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Any doubt as to the applicability of the New York
Jonvention to awards of the Claims Tribunal is resolved
by the Officinl Report of the United States Delegation to
the United Nations Conference on International Arbi-
tration, which states:

It iz definitely understood . . . that the convention
applies only to awards resulting from arbitrations
to which the parties have submitted voluntarily, If
the arbitration were conduoled by a permanent body
lo which the parties are obligated fo vefer their dis-
putes regordless of their wnll, the procecdings are
fuidicial rather than avbitral fn eharacter and the
resulting award consequently wonld not come within
the purviee of the convention,™

Clearly, then, because the Claims Tribunal is a body
to which Hoffman was “obligated” to refer its claims
ngainst Iran (upon penalty of forfeiting them entively)
and particularly as to Hoffman and other U.8. claimants
whose actions in U.8. eourts were suspended by the Presi-
dont's Executive Order, the Claims Tribunal's proceedings
are, indeed, “judicial rather than arbitral in character.
Thus, the Tribunal's award does “not come withi
purview of the [C]lonvention.” b

Agreement To Submit Hs Dispuf Tran lo
the Claims Tribninal

The distriet court, incorrectly, beli t Dames &
Maoore vequired it to find that the Algidgs Accords them-
selves constituted the “agreement wiiting" called for

5N Chnded in Q1|.l[]:_1.', Aﬂ:rﬂinn@ﬂm’!rrl Sladea to the MMaited
Nodlowa Conpention on the $ and Enforeement of Fuoreipn

2. Nelther HolTman Nor GMI Was a l'@*dnp‘

Arbitral Awards, 70 Yale . 8, 1061 mG4 (19615

B2 The (laima Settlement DecBiration estalillahed a time limil for
the submmission of claima Lo the Claims Tribunal, At 1TT04), and
the Executive Order which suspended the Hoffman GMT cliim elee-
tively left those elaima in perpetoal euspension absent a fling with
the Claims Tribunal by the specified dendline. Exee. Ornber Ne,
12294, 46 Fod., Reg. 14,111 (1981}, .

ah

in Article IT of the New York Convention® In Dames
& Moore the Court upheld the power of the F_rea:-
ident to “suspend” elgims filed in US. courts ng:nmal
Iran and to tranzf d Iranian assels previously
frozen by Preside rs. The Court did not decide
whether the P had, or validly exereised, the power
to agree on of U.8. nationuls to arbitration of
thelr eluims Wt The Hague, or whether such an agree-
ment ey pe termed voluntary under the New Yook

Convy @
kﬁ: of the consensual nature of arbitration (or

%ﬂ-‘?t arbitration within the seope of the New York
1

vention!, to find that the President had the power to

Q(xunutu an “agreement” to arbiteate on behalf of Holf-

man would require a determination that the Government
acted as Hoffman's authorized agent, and was subject to
Hoffman's direction and control® Iran cannot seriously
maintain that Hoffman authorized the President to
enter into an agreement with Tran referring its disputes
o arbitration before the Claims Tribunal or that Hoff-
mun had any control over the President in that regard.
Indeed, ut the time the Algiers Accords were issued,

53 The district court based its holding st least in part on o belief
that “[t)he Claims Settlement Decluration is specific that it oonsli=
bules o writlen ngreement between the nations on thelr awn Tarhual§
anid o behalf of their nationala.,” (CR 12 al 6.) No such provision
appears in the Claima Settlement Declaration or elsewhars o i
Alglers Accords, The district court appeara to have -EL'IHI'IJEEﬂ_ I-..]w
Claims Settlement Declnmtion with an amendment o the adminis-
trative rules which the Claima Tribunal promulgated leng after
isffmnn had fled its clnims. See infra pp, 36-37,

8 It is seitled that "ordinary contract and agency principles de-
{ermine which partles are baund by an arbitration agrecment . . i
ander the Convontion. Oriental Commercinl and Shipping Co. v
Ropaecl, N.V., 009 F. Supp. 76, 78 (S.D.N.Y. 1086). Whers ihere
in no agreement with or control over the agent by the principil,
there I8 no agency. Restatement (Secomd) of Agency, §§1. &
{19811 ; Nelson v, Serweld, 687 F.2d 278, Eﬂlﬂ{% tatdd it
Orchards v. [nited States, 4 Cl. Ct. @01, 5 o gF.Ed
1571 urw:u. 1084 ), eert. denied, 474 U.S. 878 ;
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UNITED STATES ACCESSION TO THE
NEW YORK CONVENTION

“The United States of America will apply the Conven-
tion, on the basis of reciproeity, to the recognition and
enforeement of only those awards made in the territory
of another Contracting State.”

“The United States of Ameriea will apply the Conven-
tion only to differences arising out of legal relationships,
whether contractual or not, which are congidersd us com-
mercial under the national law of the Uniled States.”

&“

11a
@.n. ¢ 208

£200, Jurisdic amount in conl roversy
An action o ceeding falling under the Convention

o by prise under the laws and treaties of
ntes, The district eourts of the United

¢ eghall have original jurisdiction over such an
or proceeding. regardless of the amount in con-

United States
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shall be certified by an official or sworn translator or by
a diplomatie or consular agent.

8a

Artiele V

1. Recognition and enforcement of the award may be
refused, at the request of the party against whom it is
invoked, only if that party furnmishes to the competent
authority where the recognition amd enforeement is
somgcht, proof that:

ini The parties to the agreement referrad to in arti-
ele 11 were, under the law applicable to them, unider
some incapacity, or the =aid agreement iz not valid under
the law, to which the parties have subjected it or, failing
any indication thereon, imder the law of the eountry
where the awnnd wag made; or

ihi The party against whom the award is invoked
was not given proper notice of the appeintment of the
arbitrator or of the arbitration proceedings or was other-
wige unable to present his cnse; or

fet The sward deals with o differenee not mnte%@

by or not falling within the terms of the submifgioms to
arbitration, or it contains decizions on matler yonil
the geope of the submission to arbitration, el that,
if the decigions matters submitted to arb n can be
soparated from those not so snhmitt part of the

award which containsg decizsions on tegd submitted to
arbitration may be recopnized a

idl The composition of tl tral authority or the
arbitral procedure was not rdanee with the agree-
ment of the parties, or, #ieh agreement, was not
in aceordanee with the law” of the country where the

arbitration took ploce; or

il The award has not vet become binding on the par-
tiea, or has heen zel aside or suapended by o competent
authority of the country in which, or under the law of
which, that awnrd was made,

n

oreement of an arbitral award
he competent authority in the
tiom and enforeement is sought

2, Recognition an

muy also be refu
country where
finds that:

ia) The IIthlur of the difference ig not capable
of HELL'[‘I%}T arbitration under the law of that eoun-
try; o

w recopnition or enforcement of the award

[
é& be contrary to the public poliey of that country.

Article VI

If an application for the setting aside or suspension of
the award has been made to a competent authority re-
ferrved to in article V(1) (a1, the authority before which
the award iz sought to be relied upon may, il it con-
giders it proper, adjourn the decision on the enforcement
aof the award and may algo, on the application of the
party claiming enforcement of the award, order the other
party to give suitable securily.

United States
Page 20 of 39



ARTICLES 1 THROUGH V1 OF THE CONVENTION
ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS, NEW YORK,
JUNE 10, 1958,

fia

Artiele I

1. This Convention shall apply to the recognition and
enforeement of arbitral awards made in the territory of
a State other than the State where the recognition and
enforeement of such awands are sought, amd arising out
of differences between persons, whether physical or legal.
It shall alzo apply to arbitral awards not considered
as domestic awards in the State where their recognition
and enforcement are sought.

2. The term “arbitral awards" shall inelude not only
nwards made by arbitrators appointed for each case but
alzo those made by permanent arbitral bodies to which
the parties have submitted,

3. When signing, ratifying or acceding to this Cone
vention, or notifving extension under article X her
any State may on the basis of reciprocity deelare Lhat
will apply the Convention to the recognition and eufo
ment of awards made only in the territory ther
Contracting State. It may also declare thnt% apply

the Convention only te differences arigin of legal
relationships, whether contractual or pot} ch are eon-
sidered as commercial under the onail law of the
State making such declaration.
Artie
1., Each Contracting & hall recognize an agree-
ment in writing under which the parties undertake to
submit to arbitration all v any differences which have

arigen or which may arise between them in respect of a
ilofined legnl relationship, whether contractual or not,

concerning a subject matter capable of settlement hy
arbitration.

% ng performeil.

S
O
$
&

Ta

2. The term “a
arbitral elanse in a e
aigned by the pa
ters or telegra

3. The ||D' # Contracting State, when seized of
nn netio * matter in respect of which the parties
have an agreement within the meaning of this
A Il, at the request of one of the parties, vefer
ties to arbitration, unless if finds that the said
ment is null and vold, inoperative or ineapable of

ent in writing" shall include an
el or an arbitration agreement,
contained in an exchange of lat-

Artiele 11

Each Contracting State shall recognize arbitral awards
as binding and enforee them in accordance with the rules
of procedure of the territory where the award is relied
upon, under the eonditions laid down in the following
articles. There shall not be Imposed substantially more
onerous conditions or higher fees or charges on the rec-
opnition or enforcement of arbitral awards to which this
Convention applies than ave imposed on the recognition
or enforceemnt of domestic arbitral awands.

Artiele TV

1. T obtain the recopnition and enforcement men-
tioned in the preceding article, the party applying for
recognition and enforcement shall, at the time of the
application, supply :

tal The duly authenticated original award or a duly
certified copy thereof;

ibi The original agreement referrved to in article 11
or aduly certified copy thereof.

2. If the said award or agreement is not made in an
official language of the country in whigddemmpytd i=
reliec upon, the party applying for rpg:ggié Fgl en-
forcement of the award shall produece & tmlﬁ:%nt{ﬂn of

these doeuments into such language. The translation
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Article VI

1. The seat of the Tribunal shall be The Hague, The
Netherlands, or any other place agreed by Iran and the
United States.

2. Each government shall designate an Apent at the
et of the Tribunal to represent it to the Tribunal and
lo vecelve noticez or other communications directed to it
or lo its nationals, agenciez, instrumentalities, or entities
in eonnection with proceedings before the Tribunal.

3, The expenzes of the Tribunal shall be borne equally
by the two governments,

4. Any guestion concerning the interpretation or ap-
plication of this Agreement shall be decided by the Tri-
bunal wpon the vequest of either Iran or the United
Slatea.

Article VII

For the purpose of this Agreement:

1. A “national”™ of Iran or of the United States, as t
caze mayv be, means (6) a natural person who {8 a eit
of Iran or the United States; and (b a corporats
other legal entily which is organized under the
Ivan or the United States or any of its sta
tories, the Distriet of Columbia or the C
PPuerta Rico, if, collectively, natural pe are eit-
pena of such country hold, direetly orgi Uy, an in-
terest in such corporation or mli@iﬁn]ent to fifty

per cent or more of it capital stock)

2. “Claims of nationals” of r the United States,
a8 the case may be, mean ms owned continuously,
from the date on which t aim aroze to the date on
which this Agreement entera into foree, by nationals of
that state, ineluding claims that ave owned indirectly by
such nationals through ownership of eapital stock or other
proprietary interests in juridieal persons, provided that
the ownership interests of such nationals, eollectively,
were sufficient at the time the elaim arese to control the

eorporation or other
the corporation or othe
bring & claim und
referred to the
of filing of su

ba

ity, and provided, further, that
tity is not itself entitled to
g of this Agreement. Claims
rafion Tribunal shall, as of the date
ims with the Tribunal, be congidered

excluded frow t} jurisdietion of the courtz of Iran, or
of the Uni ates, or of any other court.
3 ¢ means the Government of Iran, any political

au}@l&m of Iran, and any agency, instrumentality, or
eitil

% controlled by the Government of Iran or any po-

| subdivision thereof.
4, The “United States” means the Government of the
United States, any political subdivision of the United
States, and any ageney, ingtrumentality or entity con-

trolled by the Government of the United States or any
politieal subdivision thereof,

Artiele VI

This Agreement shall enter into foree when the Gov-
ernment of Algerin hag received from both Iran and the
United Stalez a notifieation of adherence to the Apree-
ment.

Initialed on January 19, 1981
by Warren M. Christopher

Deputy Secretary of Stale of the Government of the
United States By virtue of the powers vested in him by
his Government as deposited with the Government of
Algeria

United States
Page 22 of 39



transactions which are the subject of letters of credil or
bank guarvantees), expropriations or other measires af-
fecting property rights, excluding claims described in
FParagraph 11 of the Declaration of the Government of
Algeria of January 19, 1981, and elaime ariging out of
the actions of the United States in response to the con-
duct deseribed in such paragraph, and excluding claims
arising under a binding contract between the parties
gpecifically providing that any disputes thereunder shall
be within the sole jurisdiction of the competent Iranian
eatirts, in response to the Majlis position.

2. The Tribunal shall also have jurisdiction over official
claima of the United States and Iran against each other
ariging out of contractual arrangements between them for
the purchase and gale of goods and services.

Paragraphs 16-17 of the Declaration of the Government
of Algeria of January 19, 1981, over any dispute as to

N
>

3. The Tribunal shall have jurisdiction, as specified in | < ,

the interpretation or performance of any provision 6

that Declaration.
Avticle 11 4

1. The Tribunal shall consist of nine mem guch
lurger multiple of three as Iran and the Ufifeed) States

may agree are necessary to conduct its BX]He-
ditiously. Within ninety days after the into foree
a

of thi= Agreement, each government halb appoint one-
third of the members. Within tﬂﬁ&hﬂ ufter their
appointment, the members so appdinted shall by mutual
agreement select the remai rd of the members
and appoint one of the ng third President of the
Tribunal. Claims may be Hagidéd by the full Tribunal or
by o panel of three members of the Tribunal as the Presi-
dent shall determine. BEach such panel shall be composed

by the President and shall consist of one member ap-
pointed by each of the three methods set forth above,

2. Members of the Tribunal shall be appointed and the
Tribunal shall conduet its business in accordance with the

£
Aa

arbitration rules of the United Nations Commission on
International Trade QUNEHHL} except to the ex-
tent mndified by t ) or by the Tribunal to ensure

that this Agree can be carried out. The UNCITRAL
rilles for appoi members of three-member tribunals
shall apply Mgtafs mutandis to the appointment of the
Tribunal

of nationals of the United Statez and Iran

3 Cl
lI1K1;‘&mthin the scope of this Agreement shall be pre-
tedhto the Tribunal either by claimants themselves ar,

%ﬂ cage of claims of less than $250,000, by the govern-
@ nt of such national.

4. No claim may be filel with the Tribunal more than
one year after the eniry into foree of this Agreement or
gix months after the date the President is ﬂ]:]:n-[lltﬂi'},
whichever is later. These deadlines do not apply to the
procedures contemplated by Paragraphs 16 and 17 of the
Declaration of the Government of Algeria of January 19,
1981.

Article [V

1. All deciziong and awards of the Tribunal shall be
final anid hinding.

2. The President of the Tribunal shall certify, as pre-
geribed in Parvagraph 7 of the Declaration of the Govern-
ment of Algerin of Janvary 19, 1981, when all arbitral
awards under this Agreement have been zatisfled.

4. Any award which the Tribunal may render against
gither government shall be enforceable against zuch gov-
ernment in the courts of any nation in accordance with
its laws.

Article V

The Tribunal ghall decide all cases on the hasgis of re-
gpect for law, applying such choice of law rules gnd, prin-
ciples of commereial and International :H“":iﬁw fhu-
nal determines to he applicable, takih@9%8 Qfdfint
relevant usages of the trade, contract provisions and
changed circumstances,
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DECLARATION
DEMOCRAT

E GOYERNMENT OF THE
D POPULAR REPUBLIC OF
ALGERIA C ERNING THE SETTLEMENT OF
CLAIM Yo THE GOVERNMENT OF THE
UNI1 QTATES OF AMERICA AND THE GOV-
ER* T OF THE ISLAMIC REPUBLIC OF
u& iClaims Settlement Declaration), 19 January
]

@m Government of the Demoeratic and Popular Re-

blie of Algeria, on the bagis of formal notice of adher-
ence received from the Government of the Islamic Repub-
liec of Iran and the Government of the United States of
Amerien, now declares that Iran and the United States
have agreed as follows:

Awtiele 1

Iran and the United States will promote the settlement
af the claims described in Article [1 by the parties di-
rectly concerned. Any zuch claime not gettled within six
months from the date of entry into Foree of this Agree
ment shall be submitted to binding third-party arbitra-
tion in accordance with the terms of this Agreement. The
aforementioned six months’ period may be extended onee
by three months at the request of either party.

Avrticle 11

1. An international arbitral tribunal i(the Iran-United
States Claima Tribunal) is hereby establizhed for the
purpose of deciding elaims of nationalzs of the United
Statea against Iran and claime of nationals of Tran
against the United States, and any counterclaim which
arises oul of the same contiaet, transacti PENCE
that econstitutes the subject matter ufmﬁ%&%lgé@h
elaim, if such claims anid eounterclaims el LT AR ng
on the date of this Agreement, whether or nol filed with

any court, and arise out of debts, contracts (including
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STATEMENT OF RELATED CASES CERTIFICATE OF SERVICE
Respondents/Cross-Appellants are aware of no related 1 herehy certify that iz 22nd day of August, 1988,
cazes pending before this Court, true copies of the f Brief for Respondents Cross-
Appellants  and dents ' Cross-Appellants” Supple-
mental Excerptd of WRecord were served by first class

mail | postage pryedd b upon the following:

T {'un Putten, Fsy.

an Patten

% 120 City National Bank Building
i Bouth Olive Strest

w Angeles, CA 90014

Q/ Richard E.M. Brakefield, Esq,
A 117 East Eighth Street
% Suite 804
O Long Beach, CA B0813
Michael F. Hertz, Esq,
C) Joan K, Hartman, Feg,
% Civil Divigion, 1L8. Department of Justice
Q. Post Office Box 261
Ben Franklin Station

3 O Washington, D.C. 20044

MARC 8. PALAY

United States
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Draft of the Duteh Government's Proposed Conven-
tion was that the Draft dizregarded the international
eharacter of the Tribunal awards and subjected them
to Puteh Low, while facilitating the enforeement of
the Tribunal mwards in The Netherlonds and in
ather countries by waiving the principle reguiving
an arbitral agreement between the litigenfs in each
easr, therehy being consistent with U.B. obhjectives
and inconsistent with Tran's stand and intevestz ™

In sum, Iran has steadfastly maintained that the
Claims Tribunal iz governed by international law, while
resisting attempts to apply Duteh arbitration law to
Claims Tribunal proceedings as unjustified “interference”
and in "“violation of established principles of interna-
tional law.” Md. at 411. In blocking any attempt to pro-
vide national supervision of the Claims Tribunal, Iran
wriis keenly aware that such supervision was essentinl
to the enforeement of Claime Tribunal awards under the
New York Convenlion. Iran cannot have it both waye™
The New York Convention simply is not an appropriate

vihicle to enforvee the international awards of the [.‘Ininb

Tribunal. 4
3

o Eshrigh Letter, gipra p. 41, at 4;5_115.@ .

™ The Covernmend argues, withoat gof L that GMT sheild b
“ealoppsi” From peaorting that the C Tribimnnl award ngainel
it is nol subject ta Duteh low beeg did mod v within the
thiree manth statutory period fog i litseat fon or ntherwise nppenl
in the Metherdamda. Amleis Be, anNgt=06. In lght of Irnn‘s position
that any atfempt to pssert such review over Tribianal proceedings
would vielnle internntional lnw, coupled with that fact thal [t is
Iran swwhich has thwarted legislation that would have made st least
nartlal review avallalde o GMI B s Tran that shanld b IlT'l:l['!I.llh':l
[Pom arriing thol Dulch law bos any application (o the procodings
ol e Tritmmal or the OM1 awaed, assuming that f8 even it codm-
tembion.

O
&
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CONCLUSION

Congress, not the m@la the proper forum to which
Iran and the Gover.

concerning the
bunal apgainst

hould address their argumenta
ment of awards of the Claims Tri-
nationals. This Court should hold
L,eourt lacks subject matter jurisdiction

Respectfully submitted,

Manc 5, PaLay

THOMAS L. ABRAMS

T. Ja¥ BARRY MORE

JoNEs, Day, REavis & Pocur

1450 G Street, N.W.

Washington, ILC, 20005-2028

[202) B7T0-3035

Attorneys for
Respondents/Cross-Appellants

Auguist 22, 1088

United States
Page 27 of 39
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a Deputy Legal Adviser of the State Department who
participated in the negotiation of the Claims Settlement
Declaration with Iran:

Upon examination of Dutch law, it beeame apparent
that mwards rendered purswant to the Clainis Settle-
ment Agreement would not meet certain procediral
requirements for valid arbitral awerds under the
Pictel Civil Code. Therefore, provision will have to
be made in an agreement among the United States,
Iran, and the Netherlands to guolify the awards of
the Claimz Tribunal as valid awards under Duteh
law without meeting those particular requirements,
Such an agreement ean be approved rather quickly
by the Duteh Parliament.

Feldmun, supra note 13, at 98 (footnote omitted) (em-
phasiz added) .

Such an agreement, however, was never reached. At
the time of the creation of the Claims Tribunal, the Gov-
ernment of the Netherlanda attempted, but failed, to
secure the agreement of the United States and Tran
it written document setting forth “the nature of the
bitral proceedings, the Tribunal's judicial p
ardd the awards made by the Tribunal.”™ T
because of opposition by Iran, proposed le
would have exempied Cloims Tribunal p
most of the mandatory provigion of I@
law, while still making them “Duteh,” wa
See LDVP Opinfon at 1820, A
memoire which aceompanied the

fter,
that
from
rhitration
apever ennetod,
infr to the aide
egislation:

fls which the Nether-

It was assumed in the
lands made in connecti the preparations for
the reception of the nill in the Netherlands that
the Tribunal would eperate as an arbitral body in
hearing eivil disputes and that Duteh law on arbitra-

A Ministers of Justlce and Foreign Affairs, the Netherlands,
Applicability of Duteh Law to the Awanls of the Trilunal Sitting
in The Hagoe to Hear Claims Betveen Tron and the United Siates
Explanntory Notes, 4 Iran-US, CT.H, 508, 300 (CR 17, Ex. 1 at
w2 (Bupp. ER, Tab F) {emphasis added ),

S
®
G
&

@
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tion would there apply. If this were the case,
the awards eoyl necessary be enforced in the
country whe were made and, in principle, also
in other jes pursuant to the New York Con-
vention Recognition and Enforcement of For-
eign Athitral Awards of 10 June 1968, ...

’ theless, such a viewpoint conld be contested,

i he arbitration takes place under an interna-
inatrument, the Algerian Declarations, Cili-

the Declavation to submit any olaims they have to
the Tribunal. Given the absewce af prior contraclual
agregntent between the partics comcerned i each in-
dividual coge and the intevnational nalure of the
agreement between States underlying the arbitra-
tiow, doubls may arise as to whether this is indeed
avhitralion within the meaning of Duteh low,

Id. at 308-10,

Iran objected to such Duteh “interference,” and stated
to the Duteh Government thit ;

The Iranian Government believes that the Tribunal
is an international court in the strict =senze and is
essentially governed by publie international law. The
Tribunal, being set up pursuant to an international
agreement, is international not only in origin and
sounree but al=o in terms of object and function. . . .
All these facts affirm the international charvacter of
the Tribunal and the awands rendered by it It is
thus surprising to find that the Bill deseribes the
claims before the Tribunal as civil law disputes and
this international arbitration as arbitration within
the meaning of Duteh Law.

E&ms of the Uwited Stotes and fran are obliged by

The Explanatory Notes and the Dutch Foreign
Ministry's letter both refer to the Draft of the Dutch
Government’s  Proposed  Conventioldnited Statesion-
aceeptanee ns a reason for preﬁp_nlﬁﬁga 28 ofigdtill.
However, the question has not been raised ag to why
the Iranian Government did not aeeept the Draft.
The principal veazon behind non-acceplance of bhe
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notes that neither the General Declaration nor the Claims
Settlement Declaration make any reference to the laws
of the Netherlands, and that the Claims Tribunal's pro-
ceedings are not in conformity with mandatory provi-
siomg of Duteh arbitration law.” These include the re-
quirement that, under Article 623 of the Duteh Code of
Civil Procedure, an arbitration agreement concluded
after a dispute has arvizen be in writing and signed by
the parties, before a Notary, that it specify the subject
mutter of the dizpute, and that it set forth the names and
domiciles of the arbitrators. Id, st 12-13. The LVDP
Opinion concludes that, in the absence of compliance with
these mandatory requirements, “it is likely that a Dutch

testimony, whether or not submitted by a party or admisaible under
the Federal Rules of Evidenee. The courl's delermination shall be
treated ns o ruling on & question of law.” Federal appellate courts

is given to the trinl courts ander the second sentomce of the
rule [44.17, . . . [ond] attorneys should be permitted to |Lrum%
fovedgn-bow moaterials on appenl.” % Wright & Miller, Feder

Her and Procedure, Clvil § 2448 (10710, at 415 Siunrf
Shatea, B13 F.2d 243, 261 (9th Cir. 1987), eérl, gron
1602 (19835 (“We realize thal we moy consider T
rlils ol poy time, whether or nol submittod b . amd Phat
late submizsions often have been considered in‘hgses interpreting
breation. . . . Absent speeinl eiren riigsl should present
isgues of Fovelgn law in their appel 5 at the latesis
Grothl rpizod the issue of the applicabililno™bhe low of the Mether-
lamds to the wward of the Claims lelow. Tn addilion, the
United Stated. aa amleus eurlae terjecled new issoes eon-
corning the vw of the Mether this caso on appeal.

T LVDP Opinion nt 5. The Govdament maintaing that the GMI
award is suliject to the new Netherlands arbitration statole which
citered fvte effect on December 1, 1986 and melieed oortain of ihe
muaindatory eespulrements of the prior law. Duteh Code of Civil Pro-
cedure, Book TV, Tithe 1 (18885, The Government bazes this argu-
menl wpon m paraphrase of the applicable provisions af the new
sintole. Amicus Bre gl 3334, The new ael, however, provides that
it “phall apply to arbitrations pending on the doy on which this Acl
enlers indn Toree,™ At THOTY. See LYTP Oninfon 5l 100 The Tenvne

O
&

thus enjoy “the same frecdom to examine forelpn.law mn.tnrl:ﬂl
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eourt applying iw should deeide that the arbitra-
tion ugrenmen@ Iying the Gould Award is a nullity.”
Id. at 14.

The

*
pinfen notes several other areas in which

the p lings of the Claims Tribunal are not in con-
i \ vith the Dutch Cotde of Civil Procedure: (1)

I rticle 625, an arbitration agreement must specify
period of time within which the arbitrators musl ren-

@ r their award; the Claims Bettlement Declaration fixes
I

w such period of time (id. at 17); (2) a Dutch arbitra-
tion award may be enforeed in the Netherlands only after
obtaining leave for enforeement from the President of
the Diztrict Court in which the award has been filed;
under the terms of the Algiers Accordz, az implemented,
awanrds rendered against Iran are pald diveetly oul of
a Becurity Aceount “independently from the mandatory
provisions of Duteh arbitration law™ tid. at 17-18);
{31 the Claims Settlement Declarvation and the rules
of the Claims Tribunal both provide that Tribunal
awards are “final and binding” and the Claims Settle
ment Declaration further provides that “claims referred
to the Claima Tribunal ghall, as of the date of filing of
apch elaims with the Claims Tribunal, be eongidered ex-
cluded from the juvisdiction of the courts of Iran, or of
the United States, or of any other court;" “[{]hese pro-
visions appear to conflict with Dutch arbitration law,
particularly with article G49 of the Duteh Code of Civil
Procedure which gives the parties to arbitration the right
to nullify an award on certain gpecifie grounds even if
stich an award ia not subject to appeal™ (id, at 18). The
Opinion concludes that: “the better view is that a Dutch
court ghould hold that Duteh arbiteation law is not ap-
plicable to the Claim Tribunal proceeditdnitediStates: hat
the Gould Award iz not a Duteh natPage 20:06139 Id.
at 21,

A=z o result of these obvious deficiencies, doubts over
4, oy AT e Vo PR is | it N it Ky Wl ahinr R pyagiles it b el D rd



42

tional law, and its deciglons ave part of international

}H'ﬂ'. Its decisions are not part of domestic municipal

nw.
Jones, The Tran-United States Claima Tribunal: Privale
Rights and State Respounsibility, 24 Va, J. Int'l L. 258,
273 119841 (guoting US, Claims Tribunal Agent Arthur
Rovinei. In ghort, it is abundantly clear that the Claims
Tribunal iz a eveatore of internationnl law and that it=
awands are international, not national, in character, As
gtated by a Dutch legal authority, “[tlhe Tribunal iz in
pssence @ special international Court constituted by an
international treaty under the law of nations, whose high
duties do not suffer control by any national authority,”™ ®

It ia pot surprising, then, that proceedings al the
Claima Treibunal, aml the means by which the Tribunal
wig eon=tiluted amd functions, bear little resemblinee to
conzensuinl commercial arbitration, For example, while
Iran enjoy=s and exercizes the power (o name arbitrator
to hear cases at the Claims Tribunal, U.S. elnimanfs
have no like right, and play no part in the selectj
the members of the Tribunal who adjudicate the@ns.
In imternational arbitrations, party-appoint itr-
tors are, invariably, required to be impartinl ithout
connections to either of the parties™ T no =uch
requirement at The Hague, Indesd, Ipn , with com-
plete impunity, seated highly parti

n - violent, per-
gons ns members of the Claims mal® While US.

M Hardienherg, svpes pote G, ot S,

m2 Ear, Arlicle 2(4% of the fto or the Intermational Chamber
of Commeree, Conrl of Arbileation (eff. June 1, 1075) (providing
that an arbiitritor named by ane of the parties “shall be independent
af the parly nomineting him'™ ).

A Approximately bwo months afior the Cliime Tritunal rendered
s mwned ngainst GMI, the Ivnnian arbitrator, Shafel Shalfelel, wio
gat in the Chamber which authored the awanl, together with n pee-
ond Iraninn arbitrator, Malimoud Knshani, phyerically azanulied MNils
Mangniid, m third-country arbitvator. See Tranian Assets LIt Rep,
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amed to the Claims Tribunal by
yive east their votes both in favoer and
the U.S. eclaimants, according to the
t no arbitrator named to the Tribunal
ever voted in favor of any of the several
hn arids thus far handed down against Iran. The
r&h opted by the Claims Tribunal permit only lim-
itmd ehallenges to the impartinlity of members of the
ribunal.® Finally, gince (as Iran agrees), the proceed-
ngs and awards of the Claims Tribunal arve not subject
to the supervisory or corvective review of the cotrts of
the Netherlunds, U.8. elaimants have no avenue of re-
dress from any irregulatory in an awanrd.*

That the proceedings and awards of the Claims Tri-
bunal are not subject to the laws of the Netherlands is
confirmed by the legal opinion of the law firm of Loeff &
van der Ploeg of Rotterdam (“"LYDFE Opinion"i, (A
copy of the opinion is annexed as an exhibil to the Sup-
plemental Excerpls of Record. )™ The LVDP Opinion

jurists who have
the United Sta
against claimes
State De

part. of arbitratore Shafeiei and Kashani whe “howse arcogated to
themselves the power o determine what is in Iran's intercsts and
Lo vinulicate those interests; in other words, they have becoms
partiann and hove now casl off even the semblance of impartinlity,”
Unitedl States Challenge of Arbitrators Kashani and Bhafeicd,
reprigied im Irnnian As=sets Lit, Rep., 9343, 534647 (1984 (CH 4,
Ex. &5 al 5-T).

i Males lo Arbleles 812, Final Tribanal Buales of Procedure | Moy
A, 1082} (emphosis added) (OR 4, App. A).

& Uder the lnws of the Nethorlands in offect at the Eime that
the Claime Tribunsl rendered its opward againgl GMIL arbiteal
awards made in the Metherlands amld subject to [E2 laws could b
et id h}' the [hileh eodrla on Lhe El"l'l'll-hd-! thal, imder rlh'rl, Lhat
awnrd goes boyond the arbitration sgreement, is based upsn an
agreement which s void or expired. decides Wnited Statedute
sl bien elnimed or awarls more than was slamyr iina
enbridictory siatemienis, Dhileh Codi of lT'l';iIFFI"rg HII?H'.?IMHS?III.
Tithe 1 (1838) [hereinofter Dutlch Code of Civil Procedure], Art,
G4t The wward agninst GMI argualdy suffers from eneh af these
futal defiects,
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Thus, in order for an award to be enforceable under
the New York Convention, there i a requirement
that the courts of the territory in which it was ren-
dered had jurisdiction to review LY This requirement
was noted in the Official Report of the Unlted States
Delegation to the United Nations Conference that au-
thoved the Convention:

[Elnforcement can be denied if the loser proves the
award hag not become ‘hinding” or has been set agide
or suspended. The latter olement presupposes o
meagure of judieial review in the country of arbitro-
el of @ Swisg award that bad been refised enforcement by oa
Bwizs pourl hecause it had been remdered by only twa arbliteators
fand not three, as reqgoired by Bwiss lpw), Ultimately, aflor a
arples of appents, in one of which [t offervd sbiler diclo on the
anforcenhility in Holland of an s-natlona] award, the Hoge Rond
declined o enforee the oward, The case is discuszed and criticize

that “[I1F It can be proven that an award 8 not poverned (b
natinnal Inw on arbitrabion, f cmoal be enforced apder Ly
reniton,™ ful. at 4% femphosie pdded s,

at bmpgth by van den Berg, soprae nole 47 st 41-438, who cone ||@
Cll

W In eontending that so-ealled “a-national nwa b el
foreenbile vnder the Convention, the Governmeni Article
fed whers

Viliidi, which provides that enforcement mny

“the arhitral procedure was net in Mrnrﬂnm'l*% ¢ nprevment
of the partics, or failing such agreement, w ol fg aeesrdanes with
the law of the couniry where the arhi n®is tnking place.™
Amiens By, at 4042, The Governme o8 that this provizion
neknawledges the parties’ ripght o iL ol nablomnl weblbeat bon
Inw. Ar noted ahove, however, A

(Lifay fagrepment mueat
b “valid under the law to wh ¢ parkies have subjected B or
. inder the law of the coun

here the nwnrd was mode™ b amd
Viloied dawnrd epnnol have been “set aaide or sospemded by @
cimpelent nuihority ol Lhe connlry in which, or under the lnw of
which, the award waz made™), pre “hailt on the presiaomplion thal
the awird 8 governsd by a pational arbitration low | o vmm dien
Herwr, sopem note 47 ot 37, This conclusion s further supported
by the legislalive history of the Convention. See i, at H-0T,
Thita, “[ilt fn . . . Inconceivalibe that, wherens Acticle ¥ 0n b nid
i) rl'-Tlr In n !uu.- nnpli:nhlr to the arbitration JII.'.'1'l'I."r'H'II1 il

i 1, [ S O I e I- R o |

\@Oé

4‘5

tion, for 1n%&rnm an award does not acquire
hinding 1 f thus become suseeptible of enforce-
gome kind of judicial confirmation.™

ment.
The rlintéﬂul simply failed to confront the issue of
the T | award's nationality in reaching its decision
to jurisdiction under the New York Convention,
- 12 at 7.)

2 The Cleims Tribunel Is oan Ietersolionad Tri-
Bbunenl Nod Governed by Duleh Low and There-
fore Mg Awards Are Noi National Awerds
within the Purview of the New York Convention

Iran has consistently vepresented to the Dutel Gov-
ernment and at the Claims Tribunal that “the Tribunal
iz an internutional court in the strict sense and i& ezeen-
tially governed by public international law™ and that *a
civil lnw or international trade arbitration was not meant
by the parties to the Declavation.” Letter from M
Ezhragh lﬁgent of the Islamic Republic of Iran) to Le-
gal Adviser’s OMee and Ministry of Foreign Aflaire,
the Netherlands, 6 Tran-U.8. C.T.R. at 405, 407 (18844,
(CR 7, Ex. 2 at 126, 128} (Supp. ER, Tab Dy [herein-
after Eshragh Letter],

While the United Stategs wowr contends in this Court
that “Tribunal awards may well gqualify az Duteh na-
tlonal awards" (Amicus Br. at 271, it too contended In
the distriet court that “international law" amd not Duteh
arhitrntion lnw “poverns the Claims Bettlement Declara-
tion” and that “the parties to the Decluration attached
no particular signifiennce to the situs of the Tribunal,
nor did they rvely upon any peculiny features of Dutch
law." Statement of Interest at 16 1.8 (CR 51, Bimilarly,
at the Claims Tribunal, the U.S. Agey),hag g.lg{g.gmted

— Page 31 of 39
Thiz Tribunal is ereated by an international agree-
ment, a treaty of Tran and the United States. This
iz an international tribunal; a creature of interna-
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ments of either the New York Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards (Cmnd 6419) or English conflictz of laws
rules, Both the New York convention and the Eng-
lish vules that would apply independently of that
convention require thal the arbitrators shall have ae-
quired their jurisdiction pirsuwant to an arbitration
agreement which i valid gecording to its proper laiw.
The bank here caonnel point to any such agreement,

(CR 4, Ex. 8) (Supp. ER at Tab G) (emphasis added).
Although the holding in Dallal was brought to the atten-
tion of the district court—and, indeed, was extensively
briefed—the order of the district court did not so much
ng cite the only precedent on the issue of the enforee-
ability of Tribunal awards under the New York Conven-
tion. The absence of a valid “agreement in writing"” pre-
cludes jurisdiction over Iran's petition under the Ne

York Convention. Q
B. The New York Convenilon Does Not o

Awards Resulting From Proceedings uliject
To A National Arbitration Law

1. The Enfarcement Scheme Mro
New York Convention Reg
National Judicial Coni

The New York Convention a
nition and enforcement of a
territory of a State other t
ognition and enforceme ch awards are sought, . . "
Convention, Avl. T(1). acceding to the Convention,
the United States adopted a “reciprocity” reservation,
which further limited application of the Convention to
awards that are “made in the terrvitory of another Con-
tracling State.”* While the Claims Tribunal sitz al

or by Lhe
Mearure of
R i perrisfon

nly to “the recog-
1 awards made in the
State where the ree-

81 The aceegsion of the United Sintes io the New York Convention

farri-Telon that "MTha Tlaited @Fnleas ol Amwmemden. il sl dhe Tan.

@
(Dno

The Hague, and therlands is party to the New
York Convenlio Cluims Tribunal essentially =iz as

an internatiogal ¥olet, and ite awards do not qualify as
“Duteh” :L%’En ag to be entitled to recognition under
the Cor ' . This Is confirmed by the fact that the

Clai \ bunal has nol even attempted to comply with
nflatory provisions of Duteh arbitvation law (see

l
%pp. 13-451).
% he New York Conventlon simply does nol apply to

wards that are “detached from the ambit of a national
arbitration law.”" van den Berg, supra note 47, at 28-40.
This limitation upon the scope of the Convenlion ig ex-
plained by another leading commentator:

The title of the Convention, which refers to “foreign’
arbiteal awards, cannot be totally deprived of sig-
nifieanee, nor can the meaning of the term ‘foreign’
bear no relation to the traditional concept of a deei-
sion made under a forelgn municipal law. Moreover,
if an awnrd which was not given under any muniei-
pal law eonld be veeognized under the Convention, it
would be hard to give a meaning to the requirement
set by Article V (1) (e}, that the award should have
become ‘binding on the parties’ and not have been
‘wet aside or suspended by a competent authority of
the country in which, or under the law of which,
that award waz mode” All these circumstaness point
to the eonclusion that the Convention only sels an
obligntion to reeomnize awards which are made under
a foreign municipal lnw,

G. Gaja, Interaational Commereinl  Avbitration: New

York Cowvention, pt. LA3 (1884} {footnotes omitted)

{emphasis added) ™

beacting State® 21 UST, 2566: 8 US.CA. § dnitedStatesest
1987 b freprinted b Addendom b, Page 32 of 39
BTl Covernment siggests that s decision of the Nethorlands'
higheet courd, the Hoge Rand, Socidtd Ewrnpdenns d'Kbwdes of o K-
trepriaes o, 'I"1|r:|rlﬂf-l11' State, Hopre Haad, October 20, 157 { repra-
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Hoffman was pursning its claims in a California federal
district court. Rather than embrace the Claims Settle-
ment Declaration, Holfman contested the Government’s
right to suspend its claim. See Security Pacifie.

Finally, Iran has conceded at the Claims Tribunal it-
self that those proceedings do not satisfy the requive-
ment of Avticle I1 of the New York Convention that

there be a written arbitration agreement signed by the
[LIRRTEN

|H]ow can Artiele 1T of that Convention be recon-
ciled with the absence of any written agresment be-
tween the arbitrating parties when one party is not
n State having adhered to the Alglers Declaration.
-« . Any assertion that a elaim brought before the
Tran-United States Claims Tribunal by an American
national (whose vemedies before American courts
weve berved by an Ereeutive Ovder of the President

international Tribwnal would requive a ratheg+

gen|ilows construction of the terms of Article ]

New York Convention ™
Fieed with what Iran itself concedes to be aps nn
insurmonntable obstacle to enforeement ims Tri-
bunal Awards under the New York @nh‘nm the
United States “ingeniously”™ arguoes t% prrocedural
rules of the Claims Tribunal suffieeto Sapply the requi-
site written agreement by the par o' resolve their dis-
putes through arbitration. Am r. at 82,

Twenty-seven months af Algiers Acemds, nnd
seventeen monthe after ah filed its claim with the
Clnima Tribunal, the T al amended its rules to pro-
vide that “[t]he Claims Settlement Declaration consti-
tutes an agreement in writing by Iran and the United
States, on their own behalfs and on behalf of their na-
tionale submitting to arbitration within the framework
of the Algiers Declarations and in aceordance with the

“ Memorial of the Ielamie Repoblic of Tran, lran-U0.9. Clifms
Teiliamnl Mags & FO1 Pisbahhes 18 AHOE oF W /0" T T 8 & 8o

a7

~App. A, Final Tribunal Rules
The United States nsserts that

Tribunal Rules.” {
of Procedure,

this rules um‘h@nt somehow provides the rvequisite
agreement [(MTman to have its elaims against Tran
resolved %r arbitration. No after-the-fact tinkering
by 1110@ g Tribunal with its rules, however, ecan
y\k vitten ngreement to arbitrate that does nol

mlly, the distriet court's finding that the Algiers
eoivls constitute the rvequizite sgreement in writing

&ldnr Article I iz directly contradicted by the only other
of the United States) ie voluntarily submitted fo fQ~E

court to consider this question. In Dallal v, Bank Mellat,
the High Court of England declined to enforee an awanl
of the Claimz Tribunal through the mechanism of the
New York Convention. The Dallal ecourt concluded that
the procesdings at The Hague had not been in conformity
with Dutel arbitvation law (see infre pp. 43-45), in par-
ticular the vequirement that agreements to avbitrate must

b contained in writings signed by the parties; *

If, na 1 consider, the proper law of the agresment
was Duteh law, then the agreement was a nullity
because it did not eomply with the requirements of
the Duteh code, It follows that, if the award of the
tribunal at The Hague is to be recognised in England
as an arhitral award, it eannot satisfy the require-

B Article 822010 of the Duteh Code of Civil Procedure provides
that “The arbitration apreement eoncloded after a dispute has
arigen (submissien) must be made in wreiting and sighed by the
partiea. . . " (English tranalation set forth in the Dellad opinben ).
See infra pp. 44-45, Under Duteh bow, “only the rights which sme
has ot one's Troe disposal can be hrought before arbiirators anl this
anly by agreement between the partiea and arbitrators. L. Harden-
lsrgr, The Aiwrds of fhe Froo-118 Cladms Pribaael: Secn dn cosieee-
Plom iwith the Law of the Netherdonds, Int'l Hulgnited Statesil.
19845, Mr, Hardenberg, o Doteh Iowvyer, mn:hpiéiggﬂgg of 39

Both aspects pre absent from the procedupe before the Tri-
bunnl. The froe disposn] has been lnkon pwny Trom Lhe pariics

by the treaty of Algoria and conseguently thero iz ne guestion
#F s sEkibesEian pamsianimlsn Taaisne il Elaamnia



IRAN V. GOULD A RiEea

I¥ THE UNITED STATES DISTRICT LQURT
CENTRAL CISTRICT OF CALIFQRNIX

MINISTRY OF DEFENSE OF THE
ISLAMIC REPUSLIC OF IRAN,

CY¥\E7403673 RG

Peclktloner,

V. ORDER
GCULD., INC., GOULD MARKETING
INC.,, MOFFMAN EXPORT
CORPORATICN, GOULD \
INTERNATIONAL, INC. and Joes cne
through Ten,

1
)
1
y
)
J
)
!
)
)
)
)
)
Respondent. ;

Fgr thi reasons atated Selow, this court denles the
defense mMafMon to dismise the petition of the Ministry of Defense
af the\lvlamic Republic of Iran to snforce the scbltral avard
Iﬂiirtﬂ in lte favor by the Iran=-U.S5. clalme tribunal.

This case lnvolves a petition to confirm an avard
granted by Ehe Iran-United Scaces Claims Icibunal (Tcibunal): Thae
Tribunal was created as part of the agreement that resolved the
noatage crisls between the Unlted States and Iran. The agreement
wa3 announced in Jeclaratlions that are known collectively as the
nizarlan Accords. The functian nf the Trizunal s to adicdicate
claims between natlonals of one country and the govecrnment of the

1

United States
Page 34 of 39



ather, 43 well as claims between the two yovecrnments. Under the

algeclan Accrrds, howavaer,; the Two JOvVErnmencs are "ot pecmitced

te Elle clainy befores the trioumal amalmst naticnals of thae nihlr

country. The Jovernments are permitced, however, t2 (lle

countecclalms arising out of the same coccurrence 3¢ transastion.

Thecrafaore; Iran could not have ditestily brought its clim Telore

lthe Tribunal In this action. Hoffman flled the lnlyTal\claim

.ﬂnn the Tribunal atter {ts action in federal/QoUvt was directed
Ehers Dy ceason of the settlament process,

The petiticn that ls the subject\c¥/this action ls based
upon an award granted In favor of Ilrenged, lts counterclalms.
Haotfman's clalms lnvolved two coaccagtd. Iran lrseleuted
counterclalime, over which, Hoffman“-«rgued, the Tribunal did not
have jurladictlion. Finding that—fccce majsurs had terminated the

contcacks, the Tribunal Hswusd an inteclocutery avacd announaing

{es intentlon to condock an ejuitable accounting betwaan Lthe two

.plrtiu.

Subseguent to the {nteclocutory award, Hoffmin waa
merged lntq-ﬁnuld Marketing Ine., (GMI), a wholly=-owned subsidiary
of GCould Miternaticnal, Inc. (Gouid). &s 2 result of the marger
lhlfli-@f ptoch in Hoffman were converted into shares in Gould.

The Triounal lssued letsa award inm favor of lran on June

dd, 1984, reforring to GMI as the claimant. The award consolidated

the claims arlslng frem the contracts, and awacded Izan

$3,640,247.13, along with specific pecfzrmance of part of one

CoORLTACE .
Iran has [(iled this petition sesking to enforce the

F United States
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sward. The motion to 2lsmise assortd two principsl positicna:
l. Tha Repuolic of Tran {s not entizled e access to
the courts of the Unlited Staces, and
i There (s no legal mechanism for snfopgement cf the

Teibunal's award avallable to a United Staces cdukt:

Access

Cefendants ace, of course, <3ccact In stating that the
United States has not formally cecognized the Republlc of Iran and
that, indeed, the natlons havedepghged in recent months in acts of
mutual hostility, attended gi~auostantlial casualties zn each side.
It Ils likewise corcect SATaLy as an historical genecal principle,
access to United Staties gourts has besen restricted to nations
enjoylng recognitlow ¥y and diplomatic relations with this
counkry. Whetig\that principle retalne significent vitality in
the tucbulent vears slnce World War II, which have seen wholesals
departures Prom the nlceties of 13th century diplomacy, =might be
debathd/ It 1is not necessary to engage in that analysis, however,
becauwe the crystsl-clear governing rule {s that access to our
eourts le & matter strlctly within the purview of the lIiEuliv!

Branch.  'In Pflzer v. Sovernment of India, 434 U.5. 308 iliTi}p_

-

the Supreme Court stated -- {mpediately after it rescated the culs
for which the cese l8 cited by defendants here -- that It {s the
axclunive power cf tne Executlve Brangh te determine which nation:
ace antitled to sue ln thia czuntry. The Court went Eurther %o
atate the rule nof compleeta -allcial defnrence %2 the Zxesutivae
Branch. That ends the ingquiry. The Government's Statement of

3
United States
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l. The atatement {s dictum: That may os tcue from @
stricily technlcal sctandpoint, In the sense that it vam not
necestary to resch the result that chtalned. Thinfwet is that the

court used the guoted conclusleon to ground (ks dsclsion, and the

tatenant was hardly a “"throwaway line.”

i. The Ninth Clreouit'w hui#tnq was {nconaiscent with

the declalon in Dames & Mgore Va4 \Regan, which should be read to

say that the Accords are self-ex®cuting: That argument has & blt
moce appeal,; but the Fanel obviously had scudled Cames & Moore.
since It was clted. Te\l# generally the province of s court of
appeals to tell digcrlct courtas within lts clrcult what & Suprems

Couct declalon means -- not vice=-versa.

% The court here should give "great welight™ to the
opinien-nf the Executlive Branch a# to Iinterpretaticon of an
in€eznidtional agreement: That Ia true, ko some extent. Sufflce
41X to say that the view of Iran v. Bosing le probably qulte a bit
diftecent from & soft chale in DOJ headquarters than It is from &
dlistrict bench within the confines of the Ninth Clrculk. COne
might speculate that the Panel declding the case would at leasst
have stated its conclusion in different terms were |t consldering
the facts of the matter st bench, but this court le bound by the
declision as 1t 3tanda.

11. The court is af the cpinlen that dHﬁ%fgéﬁééun ko
5 Page 37 of 39



condider thls case l3 nffeced 2y the Conventlon on cthe Recognicion
and Enforcement of Forelgn Actiizsl Awards (“tha Conventlion®),
(1970] 3 v.8.7.8. 2517, T.1.A.5. Yo. 6937. 1In the implenenting
legislatlion lt |s clear that actions arlsing under previsionas aof
tha Convention ace desmed to acise under the laws of the Jolbed
Staten. 9% U.5.C. § 201.

The Conventicn cectalnaly le applicable ta“gha clalm hers
in that the Tribunal ls & permanent artiberal bafly) che dlspute
invelved legal parsons and a commarcial relarlonship, and the
decision was rendered in the territary of, B COntracting state,

The defense cbjection to this Sasls of Yurfadiction is two-fold:

1. Theare was no agreemunt In wrlting: The fact that
nelther Presldents Carter nor Re&dgan physically signed the Accocda
is irrelevant, The history Of those proceedings teaches that they
soth ambraced the agreemsnt at least as EFully as LIf they had done
#0. The question whather the Executlve can bind U.5. persons to
such an arrangafmens as LI thay were signatories s gqulice

effactively d%spatched by the Cames & Moore declaleon. The pover

-] -uir:tii Bovereign authority to the cbjective of settlement of
natlgaal®' clalms againet forelgn governments [s not subject Lo
seclols doubt. The Claims Settlement Declacatlion is specific that
it conatitutes a written agreemant heatween the natlons on thelr

own behalf and on behal? of thelec natinnals.

2. The Tribunal mus® %ave anzlied the law of The
Nstharlands for the award to be anforcosble under the Conventlond
-]

United States
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dnile the Tribunal made explicit reference to international law,
it was sitting In the Hagque. If it had applled Dutch acbitration
principles the result would have 2een identical. The defesnss
objection on this polint has some appesl, but the form w4 EurBtance
tenslon should ba cesclved In faver of the overciding jddicial -
ntecest In effective arbltral procesdings, even ©nxfis scale.
The court is not at all convinced, in any evanty Fhat raliance on
the body of international law would take this“award out of the
ambit of the Cenvention,

The defendancts' ocbjectionfothe form of pleadings here
while stcictly corcect, e unavatiNng to secuce dismissal. The
{asun is fully before the court and has been met by extansive
briefs and arguments of the\detense. F.R.C.P. 1.

The motion t6 dlamiss on the grounds dlacussed above L
danised. Thars rerain the lasues of which partlies are properly
bound by the award and affirmative defenses to snforcement. A
status conferenced to discuse the future progress of this cane i
cedared fox Fabruarcy 10, 1988, at 3100 p.m. The parties will
submik wEREkus memoranda Witk recommendations no lakter thanm 3 day

prdor to conferance.

RICHARD A. GADBOLS, JR.

United States Dlstrict Judge

DATED:

;.]n avtn, |9 =13 United States
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