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IN THE 

l~ttitl'~ .§tntl'll QIU1tl1 uf AppNtln 
FOR THE NINTH CIRCUIT 

Nos. 88-5879 and 88-5881 

MINISTRY OF DEFENSE OF THE ISLA MIC REPUBLIC OF IRAN. 
Petitioner/ Appellant, 

V. 

GOULD INC., GOULD MARKETING, INC., 
HOFFMAN EXPOIlT CORPORATION and 

GOULD INTERNATIONAL, INC., 
R espolld en ts! C ross-A 1) pellun ts. 

On Appea l from lhe United S tates Dis t r ict Court 
for the Centml Dis tr ict of California 

BRIEF FOR RESPONDENTS/ CROSS-APPELANTS 

STATEl\IE NT OF ISSUES PRESENTED FOR REVIEW 

This case involves the subject malte r jUrisdiction of 
the f ederal cou rts to ente rtain an action by the Ministry 
of Defense of the Islamic Republic of Iran to conti I'm 
and enforce an award rendered aga inst Gould Market­
ing, Inc. by the Iran-United States Claims Tribunal at 
The Hague. The issues presented are : 

A. Whether the Cla ims Settlement Decla rat ion of the 
Algiers Accords,1 through which the United States and 

1 Declaration of the Gorcrnmcnt of the Democ ratic and Popu lar 
Uepublic of Algeria ("General Declaration"); Declaration of the 
Democratic and Popular Republic of Algeria Concerning the Settle­
ment of Claims by the Government of the United States of Amel' ica 
and the Gorcl'n nlcnt of the Islamic Republic of Iran ("Claims Sct-
j !" ... , " j 1 "' 
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Inm resolved the crisis resulting f rom I ran's taking of 
hostages at the U.S. embassy in Teheran, is self-executing 
and prov ides a basis for federal quest ion jurisdiction to 
enforce such an award pursuant to 28 U.S.C. § 1331 
(19821; and 

B. Whether the district court has jurisdiction, pur­
suant to the Fedel'al Arbitration Act, 9 U.S.C. § 203 
! 1982 1, and the Convention on the Recognition and En­
[ol'cement of Foreign Arbitral Awards, New York, J une 
10, 1958,21 U.S.T. 2517, T.I.A.S. 6997,330 U.N.T.S. 38 
(the "New York Convention") (reprinted in Adden­
dum I, to confirm a nd enforce an awa l'd rendered by the 
Ira n-Un ited States Cla ims Tribunal. 

STATEMENT OF J URISDI CTION 

In the "petiLion" with wh ich Iran attempted to com­
mence the pI'oceed ings below, Ira n alleged that the dis­
I ri et court possessed subject matte l' jurisdiction under 28 
U.S.C. § 1331 (1982 ) (federa l quest ion ) by virtue of the 
Cla ims Set tlement Declaration of the Algiel's Accords a nd 
a lso under 9 U.S.C. § 203, the statute implementing the 
New York Convention. (CR 1. ) Respondents contend 
that the distt'iet court lacked subject matter jurisdiction 
under either of these provisions, and moved fo r di smissa l 
in the cou r t below. In its Or der of January 14, 1988, 
the di strict comt declined to accept federa l question ju­
risdiction, bu t determined that it had jurisdiction undel' 
9 U.s.C. § 203. (CR 12.) (Respondents/ Cross-Appellants' 
Supplementa l Excerpts of Record ("Supp. ER," Tab. 
E. I On March 3, 1988, the di str ict court issued a n 
Amended Ordel' cer t ifying an interlocutory appeal, pur­
,;unnt to 28 U.S. C. § 1292 (b l (1982 ), of both jurisdic­
tional questions. (CR 22.1 This Court issued orders 011 

Apr il 13 , 1988, gran ting both parties perm ission to ap­
peal. Respondents' Petition for Permission to Appeal 
was fli ed ill the Court of Appeals on March 4, 1988 and 
was, the refore. timely fil ed in a ccol"rl ~ n cp with p od R 
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STATEMENT OF THE CASE 

A. The Nature Of The Case 

This case, which presents important issues of federa l 
subject matter jurisdiction, was brought by the Ministry 
of Defense of the Islamic Republic of II 'an ("Ira n" ) 
seeking recogn it ion and enforcement of an award ren­
dered against Gould Marketing, Inc. ("GMI") by the 
Iran-Uni ted States Cla ims Tribunal ("Claims Tribunal" ) 
a t The Hague. The award is an anoma ly. The Claims 
Tribunal was formed pursuan t to I he Algiers Accords 
as par t of the I'esolu t ion of the hostage crisis. It was es­
tabli shed principally "to provide a suitable method for 
U.S. nationa ls to pursue their commercia l cla ims against 
I n ln, while at the same t ime rerponding to I ran 's de­
mand fOI' the return of it s frozen assets and a nullifica­
t ion of claims rin U.S. courtsl encumbering those as­
sets." " Affirmative claims by Iran 01' its na t ionals 
against U.S. nationals were not provided for in the AI­
giel's Accords," and it appears neither govern ment con­
templa ted a monetary award aga inst a U.S. national.' 

:! h 'an's Seizure of the United Stat ('s Em bftssy: H cari11gs Bef ore 
the House Comm . on Fo)'cign A ffairs, 97th Cong .. 1st Sess. (1981), 
at 142 ( he reinafte r Embassy Se izure Hearings] (s tatement of Hon. 
'Varrell !'I I. Chri stopher , form er Deputy Sccrck1.ry of State) . 

3 See han v. United Sta/,es , Case A/ 2, 1 Ira n-U.fl. C.T.R . 101, 104 
(1982 ) , in wh ich the Cla ims Tribunal hc!d it had no j urisdiction 
o\'e l' claims in stituted by Iran agai ns t U.S. nat.ionals. (en 4, App. 
A, Case A/ 2 at 104.) The dec is ions and awards of the Tribunal and 
ce rta in othe r material fil ed with the Tribun al a rc reported in the 
Iran-United S tates Tribunal Reports ( " II·a n-U.S. C.T.R."), pub­
lished by Grotius P ublica tions Lim ited of Cambridge, Uniled 
Kingdom. 

" Cou ntercla ims ari s ing out of the same subj ect matter as claims 
asserted by U.S. nationals a re provided for in the Claims Settlement 
Declaration , Ar t. II (1 ), a lthough, as discussed below, the G11l 
award waR not fou nded on any of Iran's countercla im s against CI\U . 
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Thus, while the Algiers Accords provide that awards 
in fa\'or of U.S. nat ionals are to be paid out of a spe­
cia lly-es tabli8hed Security Account (initially funded from 
frozen Iranian assets), the Accords prov ide no mechanism 
for salisfaction of an award against a U.S. national. 
Iran fir~t sought 8atisfaction of the GMI award fl'om the 
U.S. Government, bringing a "Request fOI' Interpreta­
tion" of the Algier s Accords nt the Claims Tribunal.' 
When th is proved unsuccessful," Iran filed the present 
"Petition fO!' Ordel' Confirming Arbitrial [sic] Award" 
in the United States District Court for the Central Dis­
tri ct of California.' 

h a n asserts two bases fOI' federal subject ma tter ju­
ri srliction: federal quest ion jurisdiction arising under 
the terms of the Claims Settlement Declaration of the 
Algiers Accords, the document which called for the es­
tnbli~lllnent of the Claims Tribunal (28 U .S.C, § 1331), 
the .iuri ~dicti on undel' the provisions of the New York 
Con\'ent ion (9 U.S.C. ~ 203), In asserti ng federal ques­
t ion jurisdiction umler the tel'ms of the Claims Settle­
ment Declara t ion, II'an seeks reversal of this Court's 
holding in Tsla1nic Repl/bNc of II'an v. Boeing Co., 771 
F.2d 1279, 1284 19th Cir. 1985 ), cert. dismissed, 107 
S. Ct. 450 (1986), that the Algiers Accords "are not 

' Isiamic Rep"b'ic nf Iran v. United States. Case A/ 21. 14 ITan­
U.S. C.T .n . 324 ( 1987 ) (C R 4, Ex. G) (Excerpts of Record ("ER") 
fil eel by I .... n at 32-44) . See General Declaralion U 17. Claims Set­
tlement Decl arat ion, Arts. [l (3) and VI (4) . 

G islamic Rep"blic of h an v. United States, Case A/ 21, 14 lra n­
U.S. C.T.n . 324 (1987) (C R 4. Ex. G) (ER at 32-44 ) . 

7 (C R I. ) The petition seeks enforcement of the award not only 
against GM l, but a lso agains t Hoffman Export Corpora tion ("Hoff­
man"), Gould fll c. ("Gou ld" ), Gould International, Illc. (HCould 
lnlernalional" ) ( hereinafter collectively lhe "Gou ld Respon elents") 
and "Does One t.hrough Ten." Hoffman , G~lI's predecessor, was 
mergeel into GM I shorlly hefore the commencement of th e proceed­
ing befo re the Cla ims Tribuna l and thus no longer ex is ts. Gonld 
:md (;oll lcl Int ('rnationn l \\'1"1"(" not nnrfi('inrm tCl. ill Ihl" r 1·, ;n . ... '1' ,· n ., 
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self-executing, either in whole 01' in pal·t" and, therefore, 
have no domestic legal effect wi thout implementing leg­
islation. Alternatively, Iran seeks an unprecedented ex­
pans ion of the scope of the New York Convent ion, argu­
ing that the Convention provides a basis for recogn ition 
and enforcement of an award of an in ternational claims 
tribuna l to which GMI was required to present its 
claims, wh ich thus did not obtain its jul'isdiction pur­
suan t to a wri tten agreement to arbitrate between the 
parties to the "a l'bi tralion," and which operated wholly 
outside of the mandatory provisions of nationnl a rbitra­
t ion law, in this case the law of the Netherlands. Indeed, 
Iran has conceded elsewhere that application of the New 
York Convention to Claims TI'ibunal awards is "highly 
doubtful" and "woulll require a I'ather ingen [ilous con­
struction" of the New York Convention. (CR 7, Ex. 1 
at 109. ) (Supp. ER, Tab C.) The only court previously 
to considel' th is issue found that the Convention is not 
available to en force Claims Tribunal awards. Dallal v. 
Ba1lk Mellat, [1986] 1 Q.B. 441. 2 W.L.R. 745, 1 All 
E.R. 239 (CR 4, Ex. 8) (Supp. ER, Tab A. ) 

The court below decl ined jurisdict ion undel' the Claims 
Settlement Declaration, bu t accepted jurisdiction under 
the New Yol'i{ Convent ion. (CR 12 at 4-7.) Pursuant to 
the parties' requests, both issues of subject ma ttel' juris­
diction were certified for interlocutory appeal to this 
Cour t and furthel' proceedings stayed pending resolution 
of the appeal." The Gould Respondents contend that the 
dist rict court lacks subject matter jurisdiction to ente r­
tain Iran's petition on either basis, amI that the peti t ion 
must therefore be d ismissed, 

• (Cn 22.) The distri ct COUlt did not reach any of G~Il's affirma­
ti ve de fenses, including de fenses prodded for under Article V of 
I hf' N t'", Y(wk rom·rnt, .... " ('IN' f) r T ~ (' ~ r)n7 ( IOQO" n .. ." I , It . ", .. 
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B. Prior Proceedings 

1. The Initial Hoffmall Cla im ill tile District COll rt alld 
Its Dismissal PlIrsllallt to ExeclItive Order Follow­
illg Resoilltioll of the Hostage C"isis 

The dispute between GMI and Iran arises out of two 
contracts fOI' the supply of mili tat·y radio systems and 
equipment to Iran. The fit'st of these contracts was a 
May 1975 purchase agt'eement between Hoffman, GMI's 
predecessor, and the Ministry of War of the Government 
of Iran fot· radio communications equipment, pt'imarily 
for use in military helicopters (the "radio contract"). 
(CR 1, Ex. 1 at 22-48. ) The second agreement was an 
Apl'il 1978 contract between the same parties for installa­
tion of an integrated fixed station military communica­
tions system in han (the "ground station contract"). 
(CR 1, Ex. 2 at 54-82.) 

Perfonnance of both agreements was disrupted by the 
events slltTounding the downfall of the Government of 
the Shah of II'an ancl the subsequent taking hostage of 
United States diplomatic personnel in Teheran. (See 
!J ell erally CR 1, Ex. 6 at 236-39.) On Novembet· 14 , 
1979, in response to the hostage crisis and Iran's stated 
intention to withdraw its assets fl'om the Uni ted States 
and r epudiate financial obliga tions to U.S. nationals, the 
President decla red a national emergency and froze han­
ian assets in the United States and abl'oad worth approxi­
mately $12 billion. Exec. Onler No. 12170, 44 Fed. Reg. 
65,729 (979)," In the case of Hoffman, progre~s pay-

• The P" esident issued the Order pursuant to the Inte rnational 
Emergency Economic Powers Act (" IEEPA" ), 50 U.S.C.A. ~§ 1701 
et seq. (West Supp. J988) ; t he National Emergencies Act. 50 U.S.C. 
§§ IGOI et seq. (1982); and 3 U.S.C. § 301 (1982). The T,·easu.1' 
Department's implementing Iranian Assets Con trol regulations pro­
vided that any attachment of Iranian assets occurring aft er the 
blocking order was invalid without a license from the Treasury. 
See 31 C. F .R. §§ 535.101. 535.201 , 535.203 (a) , 535.310, 535.502 
(1980), Rhol'Uv thr"f'Hflf'lr. th(' ~(\""I'f'hlT trl,·tnt",' '1 .... "." .•. , '" • 
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ments under both contracts were suspended and per­
formance rli srupted. (CR 1, Ex. 6 at 236-38, Ex. 7 at 
261. ) In the walle of these events, Hoffman, along wi th 
hundreds of other U.S. nat ionals, sought recourse in the 
courts of the United States. On February 13, 1980, 
Hoffman com menced an action fot· breach of contract 
against Iran in the United States District Comt for the 
Central Dist rict of Cali f01'l1ia and obtained a writ of 
attachment on Iranian assets. '" 

On 0 1' about January 19, 1981, representat ives of the 
Uni ted States reached an agreement with Iran, through 
the Govern ment of Algel'ia , which provided for the re­
lease of the Amel'ican hostages. This agreement was 
embodied pri ncipally in two declamt ions to which the 
Uni ted Sta tes and Iran formally adhered: the General 
Declamlion and the Claims Settlement Declaration. The 
General Declaration prov ided fot· the release of the Amer­
ican h ostage~ in retu1'I1 for a number of actions and 
undertakings by the Uni ted States, including the term i­
nat ion of legal proceedings in U.S. COl1l'ts aga inst Iran 
and it s state entel'prises, the nullification of attachments 
of Iran ian a~f,~ls by U.S. cla imants and the tram,fer of 
certain Imnian a~,ets tha t had been frozen by Executi ve 
Order. The Claim~ Settlement Declaration provided fOl' 
the forma lion of an Iran-United States Claims Tribunal 
to serve as a forum "for determination of cla ims by 
United States nationals Ot· by lhe United Slates itself 
again ~t Iran" as well a<; "cla ims aga inst the Uni ted 
States, incl uding both offici al contract cla ims and dispu tes 
arising unrlel' the Declarations."" P Ul'RUant to Pa ra-

judgment attachment. with the exception of the "entry of any 
judgment 01' o f allY rl ccrrc or onle,' of sirnilm" or analogoll~ effect. 
. .. " 3 1 C. F.R. §§ 535.4 18,035.504(.), (b)(l) (1980). 

10 Thi s action, along with similar actions by olh er U.S. cla imants, 
was ass igned to Judge Kelleher. See Srcurity Pnc. Nat'! Bunk ". 
I ran , 513 F. f>IIPI' . 8G4 (C.D. Cal. 1981 ) . 

.. n 
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g l'aph 7 of the General Declaration, one billion dollars of 
the tra nsferred Iranian assets wel'e to be placed in an 
Algerian-administereci Seclll' ity Account which was to be 
"used fOl' thc ~o lc purpose of seclll'ing payment of, and 
paying, claims aga inst Iran in accordance with the 
Claims Settlement Agreement" and which Iran was obli­
gated 10 I'eplenish, 

On January 19, 1981. the day the Algiers Accords 
were issued and the last full day of hi s term of office, 
President Ca1'le r issued a series of executive orders " in 
ol'(lcl' 10 implement agreements with the Govel'l1ment of 
Iran " fOl' the transfer of \'ar ious catego ries of Iranian 
aS8et~ to I ran and the establishment of certai n escrow 
accounts,'O Nonetheless, the Reagan Administration gave 
caref ul con ~ id e ration in its fil'st month of officc as to 
whether the Algic l's Accords should be implemented at 
all. J\1 c8Bage to thc Congress on Suspension of Litiga­
tion Against Ira n, 1981 Pub, Papcrs 159 (Feb, 24 , 1981) 
(rep l'in ted in pertinent part in Boeing, 771 F ,2d at 
1284), Ul t imately , Prcsident Reagan decided to imple­
ment the Alg iers Accords, bu t "as a matter of policy 
wi thout deciding whethel' the United States was bound 
to do ~o undel' international law." ,:I On F ebrua l'Y 24, 

Civi1cttiJ , 1'clH'inted i n 7'hc h an Agreements: H eal'illgs Effo]"'" 
til l' Senat e Comm . on. Fm'pion Rf'la tiolls, 97th Cong., 1st f::ess. 167. 
173 (1981). 

" Exec. Onle ,'s No, 12276-85,46 Ped, Reg. 7,913-32 (1981) , Those 
Excculh"c O,'de l"s we re lalel' implemented by amendments to t he 
Iranian Assets Control RCJ,!uiations, 31 C.F.R. §§ 535.1 0 1. r t Sfq. 

(I~81) _ Srr4G Ped, Reg, 1 4,H~O-37 ( 1 ~8 1 ), 

" ~I.B. F .. ldmall, "Implementation of lhe Il'a"ian Cla ims SelUo­
I11 C IIt. Agrccmcnt- Sl.'ltus, Issues, and Lessons : View From Go\'cl'n­
melll's Perspective," Symposium on Priv({te l Jlvestm's Ahroad: 
Pl'o blems alltl Solution (1981) at 78 (CR 17. Ex, 2 1. MI', Peldman, 
a former DpJluly Lega l Advisor of lhe U.S, Sta te Department, was 
invoh·cd in lhe negotiation of lhe Accords, and was in char)tc of 
lhf' ir illl ph' mcnlnlion by lhe State n f' p:ll'tmcnl fOl ' t he fil"~t !iC\·c l '~\ 1 
1l1 n l1lh ~ lI ft " ,· Ih "i ,' i ~ <· "'1I1 ('n P , .. " .. . , co " 
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1981, P res ident Reagan issued Executive Order No, 
12294, which ~u.pended all cla ims agai nst Iran in U.S. 
CO\ll't s that could be p re~ented to the Cla ims Tribu nal. 
46 F e!!. Reg. 14,111 (1981) . 

On April 30, H)81, in accordance wi th Pres ident Rea­
gan's Execul ive Order , Judgc Kellehet· vacatcd Hoffman's 
attachments and (li smissed the Hoffma n act ion " wi fh ou t 
)J1'ejudi cp subject to the righ t of any party to move to 
reopen the act ion at any time priol' to the entry and 
sati sfaction of a jndg-men!. of the Arbitral Tribuna l" if 
the "settlemcnt f~ iJ ed of its essential plll' pose. " 513 F , 
Supo, at 1'84. In July 1981, the Supreme Court susta ined 
the Execut i\'e Orderg and the Regulations by which the 
Pres ident had nullified attachments fi nd sllspended 
cla ims, Dames & Moo're v. Regal!, 453 U.S, 654 (1981). 
The Court upheld t lw President's author ity to nullify the 
attachments Rnd order tran~fe r of r ranian assets uncleI' 
the pro\'i ~ !ons of the TEEPA. 453 U.S. a t /l69-74, It 
upheld the 8u ~pen sion of claims pun;uant to Executive 
Ol'(lel' bnserl on the hi ~lory of congressional acquie~cen ce 
in Expcut ive cla ims Bcttlements and the cha l'actel' of the 
IEEPA anel the ~o-call pd "Hostage Act." 22 U,S.C. 
~ 1732, wh ich Congreo~ had enacted to allow the Pres i­
dent author ity to dea l with in tel'national cr ises. 4[;3 U,S, 
a t 674-88. 'l'he COLl r t. however, emphasized "the narrow­
ness of OUl' decis ion," waR careful to state that it had not 
decided "that thc President possesses plenary power to 
settle claims, even as aga inst fOl'eign governmenta l en­
t it ies." and left open the isgue of whcthel' "the 8m'pen­
sion of cla imB. if authorized, wou ld const itu te a tak ing 
of property in violation of the Fifth Amendmcnt to thc 
Unit ed Gla tes Const itu t ion in the absence of just com­
pensa t ion." 453 U.S, at 688-89 & n.14. 

of Slale fo,' Politica l Affairs) ( 110 det erm inati on made that the 
"' ... i" ,' ''' \ . , .. I .. ". I • II .· , :. 1· 
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2. The p,.oceedings Befo,.e If, e Claims Tribllnal 

Ba r rer! from the U.S. courts, its chosen forum, and 
faced with a deadline for filing a claim at The Hague," 
on No\,embel' 16. HHll, Hoffman fi led two sepa mte claims 
on the !"arlio (Case No. 49) and ground slation (Case 
No. 50) contracts with the newly-established Cla ims Tri­
bunal at The Hague. JO I CR 1, Exs. 1 and 2.) The cla ims 
wel'e <1Es igned to Chamber Two of the Tribunal, and 
shol·tly thereafter , GMI, HotTma n's succes~or. was sub­
stituted as cla imant. (CR 10, Ex. 1 at 14-15) I ra n fil ed 
counterclaims fO!' breach of contract which fa l' exceeded 

.. Claims SeWcllIenl Declaralion, Art. 11[ (4), Under t he lerms 
of the Execuli,'c Ord er No. 122n4, if lI ofTman had failed to fil e at 
the Claims Tl'iuunnl. it would hm'c lost its claims forc\'cl', 

" Th e Claims Selliemenl Decla ... lion prov ided thal "[l]he seat of 
t he [Claims] Tribunal sha ll be The Hague, The Nelherlands, or any 
olher place ag"cecl by Iran and t he United Stales." Art. VI (]), 
and Iran :md the United Slales cO Jl .!'>i dcrcd changing the scat 
of the Tribun al (or one more o f its chambers) to sotHe olhel' loca­
I ion. SfP I ranian Assels Lit. Rep. ~. J J 9, 3,4 :J5·3fi. 3.4nO-9 I, 3,727·28 
( I nSll. A, noled by one of the Sla le Departmenl ncvoliators of 
the Alg iers Accords. "[ulpon exam ination of Dulch law. il becamc 
appa rent that awards rendered pursuant to the Claims Sett lemcnt 
Agrcement would not. meet. certain proc('dural )"C'quircments fol' valid 
arb itra l awards undc l' the Dutch Civil Code. " Feldman. SHpra. not(' 
l ~. at 98 (eR 17. Ex . 2). [n a n attempt to remedy t his problem, 
it was initially PI'oposcd lhat pl'O" is ion he madc for an "agreemcnt 
amon!! t he Uniled S lates, I ran, and the Nelherlands to qualify lhe 
aW:lI'd ~ of thc Claims Tribunal as valid nw:trds under Dutch law 
without mcct. ing those particul:u' requircments." Jd. \Vhcli sllch nn 
ag reement fa iled to materialize, Icrris lation was proposed that wou ld 
have made Duleh law parlially appl icahl. to Claims Tribuna l pro­
ceedin gs. whilc excmpting the Trib1lnal from many Dutch proce­
dural requirements an c! s h3l'ply limiting Dutch Cou rt rcview. Ri ll. 
Appli cabi lity of Dutch Law to the Awnrds of the Tribunal Silt in!' 
in Th£' Hagllc to lI eat' (' Iaims Bct.wecn Jl'an and the United Slates, 
" PIJI'ill/rd ill 4 lJ·an-U.S. C.T. H. 306 (ln83). [ran. ho\\'c\'cr , ohjected 
to th e IlI'opos('d leg islat ion. informing the DlltC11 Gove l'nment that 
"t h" rl'ribullal i!'; an illternationa l cOllrt in the strict sense and is 
cs~C'nli n ll .\· governed by pu bl ic internatio nal law." (C R 7. Ex. 2 
:1 1 I ?r, 1 (~l1pn F'H 'T' ., h n ' I ,·.,.~ ~ l ,,. . ·. r ' "' . 1 j ' 

• 
11 

the claims ill both cases. (CR 1, Ex. 3 at 106-08.) J. 
Ira n also sought possess ion of cel-ta in mili ta ry radio 
communications equipment that, in acconlance w ith U.S. 
export resl riclions, had re mained slored in the United 
Slates. " 

On June 22, 1984, the Tribunal issued a consolidated 
final awa rd ill Ca~es No. 49-50, which stated in perti nent 
pa r t : 

The Cla imant, Gould Marketing, Inc., is obligated 
to pay the Respondent, Minist ry of Defence of the 
Islamic Hepublic of Iran, U.S. $3,640,247.13. 

The Counterclaims are dismissed on the merits . 

The Claimant, Gould Ma rketing, Inc., is obligated 
to make available to the Respondent, Ministry of De­
fence of the Islamic Hepublic of Iran, the 21 VCS 
radios, the two ARC radios, the teleprin ter, the one 

wou ld constitute a "dolation of established principles of inlcr­
national la\\' ." (1<1 . al 132. ) As a resull, the proposed Du tch legisla­
tion was nc,·cr enacted and thc Claims Tribunal continued to act 
outsidc of the mandatory requirements of Dutch arbitration law. 
(Sec in fra pp. 43-48.) 

16 Hoffman objected to the Claims 1'dhun al's jurisdiction over the 
cotintcrc laim H, except as a basis fol' set ofT against a claim, assert­
ing that t.he Tribunal did not havc jurisdict ion undcl' the Algiers 
Accords to render a positi,·c award in fa,'ol' of iran. On July 27, 
1983, the Claims 1'l'ibunal issued an interlocutory awa rd in Case 
No. 49 which fOlllld that it had juris diction ove l' aflinnnti\"c countc r· 
claims exceeding the amount of a claim . 3 Iran-U.S. C.T.R. at 151-52 
(CR J , Ex. 6 al235 ). 

" See 3 Irall-U.S. C.'f.R. al 154 (cn 1, Ex. 6 al 240 ). Gou ld's 
apillication for a license to cx port. these items Lo Iran in 198 1 was 
re fu sed hy the OOice of Munitions Control for lhe slalcd reason 
that "[c]urrc lit U.S . policy precludes issu ance of expo rt liccnses for 
f\ l unitiolls List ilems dcs tined for Iran." (CR 4, Ex. 2. ) The cxport. 
of these items lo Iran frolll lhc United Stales is s till prohibited 
under U.S. ex porl laws. Pursuanl to 22 U.S .C.A. § 2780 (S upp. IV 
ID86). all ilellls on Ihe United Slates Munilions Li sl (de fense articles. 
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front panel assembly and the miscellaneous equip­
ment a nd materials acquired under the contract in­
volved in case number 50 which were not returned 
for credit or economically disposed of a nd therefore 
belong to the Respondent. 

(j Iran-U.S. C.T.R. at 288 (CR 1, Ex. 7 a t 286-287). As 
indicaled by the a ward , the Claims T ribunal di smissed in 
lheir entirety a ll of Ira n's counterclaims. /d. at 282-83, 
288 (CR 1, Ex. 7 at 278, 286). Nonetheless, based on an 
inter im award in which, over the objections of both par­
ties, it had found that the radio contract had been termi­
nated," the Clai ms Tribunal undertook an "equ itable 
accounting" and determined that Iran was entitled to re­
imblll·sement of funds on the Tribunal-terminated radio 
contract, as is reflected in the award. ,. 

As noted above, aWal·ds in favor of U.S. nationals are 
paid out of the Security Account. The Alg iers Accords, 
howeve t· , are silent as to any mechanism for the enforce-

not be CXl10rted to ~l!lY country wh ich the Secretary of State has 
determined has repealed ly provided support fol' acls of intel'na­
tiona l terrorism. The Secretary of State made stich a dete rmina­
tion wit.h regard to Iran on January 2:1, 1984, 49 Fed . Reg. 2,836 
(1984), which is still in eITect. 

18 Since both parties represented that the contract was sti ll in 
force anci had not. J)rcsent.cd n claim of force majeure to the Claims 
Tribuna l for decis ion, the Claims Tribunal clearly exceeded its mall­
dule ill finding that. the J'udio contrllct terminated as a result of tho 
cOlltinued existence of force 11luiew'e conditions in Iran. 3 Iran-U.S. 
C:f.R. at. 152-54 (C il 1, Ex. 6 at 236-40). See "Iso Pre-H earing 
llric f of Iran wi th regard to IlIlcl'locu t.ol'Y Award in Case No. 4n, 
fil ed October 27,1983 (CIl4, Ex. 4 at 37). The Claims Tribunal a lso 
founll in the interim award that Iran was not responsible fOl' the 
conditions that. g-ave rise to force majeure. 3 Iran-U .S. C.T.R. at 
152-53 \ Cil 1. Ex. 6 at 236-37) . 

I. G Iran-U.S. C:l'. R. at 273-75, 282 (1984) (CR I , Ex. 7 at 261-64, 
277). The Tribunal dec ided that GM! owed Iran $4,413,593.0C, in 
Case 49 and that Iran owed GMI $773,3<15.93 in Case 50. The Tri­
hlll1al cl)mhinrd tllf' nwnnl!';. r(,~lI l tin ,l!' in a net amount pnyahlc to 
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ment of awards in favor of Iran. On July 19, 1985, Tran 
filed a "Request fot· In lerpt·etation" of the Algiers Ac­
cords with the Full Tribunal,'" in wh ich it argued that 
Lhe United States was requ ired to sat isfy awards ren­
dered in favor of I ran against nationals of the United 
States, including the GMI award." On May 4, 1987, the 
Full Tribunal concluded that it: 

cannot lind that any obligation of the Un ited States 
to satisfy Tribunal awards aga inst its nationals 
flows from the "international" cha ractet· of the Tri­
bunal, Ot· from any principle of customary interna­
tional law based on the United States having been 
a party to the treaty that established the Tribunal." 

In so holding, the Claims Tribunal rejected Iran's conte n­
tion that "I tl he terms 'final' and 'binding,' when used 
in instruments relating to international a rbi tration 
mean that an award is self-enforcing." l ei. at 329 (CR 
4, Ex. 6 at 8) (ER at 39) . The Claims Tribunal rea­
soned that "i n establishing a Security Accou nt as the 
source fOI· payment of awards against . . . Iran" while 
"not imposing a n identical obl igation ... upon the United 
States," the parties to the Algiers Accords "clearly con­
templated something other than parity of treatment of 
the two States Parties as regards enforcement mecha­
nisms." lei. (Cll 4, Ex. 6 at 9) (ER at 40). Finally, 
the Claims Tribunal found it had "no authority under 
the Algiers Declarations to prescribe the means by which 
each of the States provides for ... enforcement [of Tri­
bunal Awards]," although it believed it to be "incumbent 
on each State Party to provide some procedure or mecha-

:"''0 The Full TriiJunal, consisti ng of all nin e mcmhcl's, hea rs so. 
called "illlcl'prcLi yc" dnims filed by either Iran 01" th e United S lales. 
Claims Se ttlement Decll\ration, Art. 11 (3) . 

21 Reqn est of lhe Is lalllic Republic of [1'311 fol' Interpl'ctati on, 
Ira n-U.S. Claims Tdbunal, Case A/ 2 1, Ju ly 1985, rC' printed in 
I l'nniml A~<';f"t~ Lil. nf'll. IO.R97. Jll!lOl-02 (1!lR!;) . 
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nism" for enforcement in its national jurisdiction. ld. at 
331 (CR 4, Ex. 6 at 11) (ER at 42 ) . To date, the U.S. 
Congress has not been presented with proposed legislation 
providing for the enforcement of Claims Tribunal a wards 
against U.S. nationals. 

C. The Disposition in the Court Below 

On June 9, 1987, Iran filed a "Petition For Ol'der Con­
firming Arbitrial [sicl Award" in the United States Dis­
trict Court for the Central District of Califol'l1ia seeking 
judicial confirmation of the award rendered by the Claims 
Tribunal against GMl and in favor of Iran. (CR 1. ) 
The petition names as "respondents" GMI, as well as 
Gould, Hoffman, Gould Intel'l1ational and "Does One 
through Ten." Iran's petition alleges that Gould and 
Gould Intel'l1a tional a re alter egos of Gl\11 and seeks an 
order confirming the award "as against each and all of 
the respondents," including specific performance of the 
award's requirement that GMI provide certain mili ta ry 
communications equipment to Iran. 

On July 31, 1987, the Gould Respondents moved for 
dismissal, contending that the district court lacked sub­
ject matter jurisdiction to entertain a proceeding 
brought by a foreign govel'llment which is not recognized 
by the United States;"" that the district court lacked sub­
ject mattel' jurisdiction to enforce the award under the 
Claims Settlement Declaration because the Algiers Ac­
cords were not self-executing ; and that the award of the 
Claims Tribunal was not subject to recognition 01' en­
fOI'cement under the terms of the New York Convention 
because there had been no voluntary written agreement 

"Thc Dist l'ict COUl't fol' Uw Soulhern Distl'ict of N ew YOl'k sub­
s('f(ucllt1y dismissed a case brought. by I ran on this basiR. National 
Petroel/e",. Co. v. TI/ e MI T S tolt SheaI, 671 F. Supp. lOOn (S. D.N.Y. 
1987 ). The decision is presently on appcal to thc U.R. Cou rl of 
A nil!':! I,;;: ("'" Ihl" ~1"('ntH l rip,'H it · "" .1 0 , ,.. /", ,, . . ,, ,.,, ... ,, .. , 1 I ,,, r. 1 
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to arbitrate as required by Article II and the Cla ims 
Tribunal proceedings at The Hague were not governed 
by a national a1'bitration law, which due to its location 
would be that of the Netherlands.'" 

On January 14, 1988, the Gould Respondents' motion 
was denied in part and granted in part by the district 
court. (CR 12. ) On the issue of Iranian access to U.S. 
courts, the district court held that, despite the non­
recogni tion by the United States of the present gove111-
ment of Iran, a U.S. Justice Department Statement of 
In terest requesting that Iran be allowed access to U.S. 
COlll'ts for the purpose of seeking to enforce the Claims 
Tribunal award (CR 5) was dispositive, and thereby 
"end [edl the inquiry." (CR 12 at 3.) With respect to 
the two alleged bases for federal subject matter jurisdic­
tion, the district court declined to find the Algiers Ac­
cords self-executing, determining that this Court's holding 
in Boeing was controlling on the issue. (ld. at 4-5.) The 
district court held that it did have jurisdiction to con­
firm the Claims Tribunal award under the New York 
Convention, however, finding that the Algiers Accords 
themselves constituted the requisite "agreement in writ­
ing" and that the "interest in effective arbitral proceed­
ings" should override what it termed a "form v. sub­
stance" defense concerning the Claims Tribunal's failure 
to apply a national arbitration law. (CR 12 at 7. )"" 

24 Gou ld also asserted that, c\'cn if t.he award were en forceable, 
han's failure to seck to compel respondents other than Hoffman to 
participate in the proceedings before the Clai ms Tribunal barred 
Iran from attempting to have t.hese parties adjudged liable to Tnm 
on an altm' ego theory. See Hidrocarbm'os y Derivado8. C .. 4. v. 
Lemos, 453 F. Supp. 160 (S.D .N.Y. 1977). In addition, Gou ld raised 
certa in de fects in Iran's petition, which did not comply with the 
requirement. t.hat an application IInder the Federal Arbitration Act 
be made and heard in the manner provided by law for the making 
and hearing of molions . See, e.g., Int er ior Finish Cont,"acto"s Ass'n. 
II. D nJlrait Finishe,.s, G2!'i F . Supp. 123~ m.D. Pa . 1~ ~!'i). The,,, 
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On February 9, 1!l88, Gould moved for certification of 
an immediate appeal to this Court, pursuant to 28 U.S.C. 
§ 1292 (b I (1982 ), of that portion of the district court's 
ol"Cler of J anuary 14, 1988 which held the award of the 
Clai ms Tribunal to be subject to enforceme nt unclel· the 
New York Convention. At a status conference held on 
F ebrua ry 10, 1988, during which the distl"ict cour t stated 
its intent ion to cel-ti fy an appeal, Iran orally moved fOI· 
cel·lifica tion of the issue of whether the Algiers Accords 
are self-executing. (Heari ng Tr. 2/ 10/ 88. ) In an 
amended order issued on March 3, 1!l88, t he district court 
certified both quest ions for an immediate appeal. (CR 
22. ) On April 13, 1988, in separate Ol·ders, this Court 
gl"Hnted the pet itions of both Gould and Iran. 

STAN DARD OF HEVIEW 

The issues ra ised in these appeals are issues of law 
whi ch this Court reviews de novo. See Halet v. W elld 
I llv. Co., 672 F.2d 1305, 1309 (9th Cil·. 1982 ) . 

ARGUMENT 

I. TIlE DI STRICT COURT LA CKED SU B.JI':CT l\ IAT· 
TER J URIS Dl C'I'lON UN DER 28 U.S.C. § 1331 TO 
CONFIRM THE AWARD BE CAUS E THE ALGmRS 
ACCORDS ARE NOT SE LF-EXECUTING AND ])0 
NOT PHOVIDE FOR FE DERAL JURISDJCTIO N 

A. This Court's Decision In I slamic Republic of 11"(111 
v. Boei/lg Co. Is Dispositive 

Both Iran and the United States concede that, unless 
the Algiers Accords can be deemed to be self-executing, 
they ca nnot provide a basis for federal question subject 
matter j urisdiction under 28 U.S.C. § 1331.'· This is be-

enforced aga ins t de fenda nts othel' than GMI on the theory t hat they 
were ((li er enns , a nd reques ted a s tatus conference with resppct to 
the determi nat ion of which parties arc properly bound by the aWHrd 
:t lld G) II's amrmati \'c clc fcnscs to C' nforcclllcnt. (let.) 

.HI F: .!1. , Thie f for the UnitC'C1 Statl's as Amicus Curiae ("Amicus 
Rril'f.") a t 1 ~: Appell a nt's Opr lJ ing Rl'i,' r ( ,j l r an Hr." ) :11 17 '1'1". 
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cause" [iJf the Accords are not self-executing, they are 
merely executory agreements between two nations and 
have no effect on domestic law absent additional govern­
mental action." Islamic Relnl-blic oj fran v. Boeing 
Co., 771 F.2d 1279, 1283 (9th Cir. 1985 ) , em·t. dismissed, 
107 S. Ct. 450 (1986) . The Court of Appeal's answer to 
this question, in Boeing, is disposit ive ; it concluded "that 
the language, pUI·pose, and intent ion behind the Accords 
was to make them executory agreements, and that they 
a re not self-executing, either in whole or in parl" Id. at 
1284. 'l' he district court, expressly adhering to Boeing, 
t herefore properly held that it lacked federal quest ion 
subject matter jurisdiction to enforce the Claims Tribu­
nal award under 28 U.S.C. § 1331. (CR 12 at 4-5. ) 

The question before the Court of Appeals in Boeing 
was the domestic effect of the Algiers Accords' provision 
that questions concerning their in terpretation or applica­
tion were to be decided by the Cla ims Tribunal. Claims 
Settlement Declaration, Art. 11 (3) . The Court of Ap­
peals first concluded that the "cl"itical" factor in de­
termining whether an Executive Agreement is self­
executing is "the pmposes of the [Execut ive Agreement] 
and the objectives of its creators," and therefore exam­
ined "the language and in tent of the Accords" in reach­
ing its decision. 771 F.2d at 1283. See People of Saipan 
v. United Stutes Dep't of Interior, 502 F .2d 90, 97 (9th 
Cir. 1974 ), ce l·t. del~ied, 420 U.S. 1003 (1975 ) . The 
Court of Appeals reasoned that the key provisions of the 
Algiers Accords are "couched in executory language," 
and theil· "effectiveness ... was contingent on the receipt 
of statements of adherence" from Iran and the Uni ted 

j uri sdiction to enforce the award under the d ivers ity statute, 28 
U.S.C. § 1332 (0 )(4) (1982) . Amicus Hr. at 15 lI . ll. Thc Gov­
el'llment cOlTec tiy notes that " this point. was not rai sed by Ira n," 
Id. Since Iran did not plead t he exi s tence of d i\'e rs ity jurisdiction, 
t he dis t.ric t. cOllrt had 110 power to award the relie f to which lhe 
Government suggests Iran mi ght have been cntiUcd. "Jurisdiction 
m~ \' nnf h I" c:ql';~ t ni Il Nl nn '"! thn""" tI ,·" fl ,,, .. 1 .. : .. 1 ;""- 1 
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States. [d. at 1283, citing General Decla ration 11 6. Of 
equal significance, in the U.S. Statement of Adherence 
itself, "Pres ident Cartel' did not make the Accords 
United States law, but only made them legally binding 
on the United States as a sovereign." Boeing, 771 F.2d 
at 1284. Accord Elect1"onic Data Sys. Corp. han v . Social 
Sec. Org., 651 F.2d 1007, 1009-10 & n.1 (5th Cir. 1981) .'; 

The Court of Appeals' analysis in Boeing is further 
supported by the fact that the Reagan Administration 
conducted a thorough review of the Algiers Accords and, 
while the P res ident ul timately "decided to implement 
them," he did so as a matter of policy without determin­
ing whether the Executive was bound to do so. S ee Feld­
man, sllpm note 13, a t 75, 78-79 ; 771 F.2d a t 1284. The 
resulting Executive Order which suspended claims 
aga inst Iran in U.S. courts "in order to implement Ar­
ticle II of the Declaration of Algeria concerning the 
Settlement of Cla ims," 46 Fed. Reg. 14,111 (1981), was 
"an unnecessa ry statement if the suspension CO\'enant 
was self-executing." 771 F.2d at 1284 . 

Iran's response to this Court's clear hold ing in Boeing 
is essentially to ignore it, contending tha t the Algiers 
Accords "if not initially self-executing ... might rhavel 
become so over t ime." Iran Br. at 25. The Govemment, 
which a lso disagrees wi th Boeing, attempts to dismiss the 
Court's holding as mere dictwlI, arguing that Boeing does 
not preclude a finding that a pal·t of the Accords is self­
executing, namely, the specific provis ion in Article IV (1) 
of lhe Claims Settlement Declaration for "final and 
bind ing" awa rds. Apart from the argument's lack of 

21 The Go\'crnmcnt argues that the Stalements o f Adherellcc were 
dcli \,c l'cd to Algeria before it issued th(' lwo declarations, Amiclls 
8 1', at 27. Thi s represen tation appea rs contra dicicd by the Opinion 
of Attorney Gencral Civi le tti, sup1'a nole 11 , at HiS n,2, but. more 
significa ntly. slIch qucstions of timing arc il'rclevant The poi llt is 
that lht! "i ntcnippcndcnt commi tmcnts" (Gelleral Declaration, III'C­
aln hlr) or til(' t\';O J!OYC I'Jll11rnts \\'crc ('xccutOI'~' , as confi l-mC'cl hy the 

r '" . 1 .! r ' . r" • .. , " 

• 
19 

substant ive meri t (see Part I.C. below), the Government 
cannot so easily dismiss the Court's holding, which was 
grounded in the "language, purpose, and in tention" of 
the Algiers Accords taken as a whole!' Whether or not 
th is Court could have decided Boeing on some narrower 
01' altem ative basis, the Court's holding is nonetheless 
controlling.'" This Court's hold ing in Boeing on the "self­
execut ing" question was, and remains, the law in this 
CiJ'cu it, and con firms that there is no federal subject 
mattel' jurisdiction under the tel'ms of the Cla ims Settle­
ment Decla ration. 

n. Dames & Moore v. Regan Is Fu lly Consis tent With 
The Boeino Holding That T he Accords Are No t 
Selr·Executing 

I ran's primary argument, that Dailies & Moore act­
ually hold~ that the Alg iers Accords are self-execuli ng 
(Iran Br., Part IV.A. ), not surprisingly finds 110 ~upport 

in the Government's Amiclls Brief. As noted above 

28 The distri ct cou rt. dismi~sed the Go\'crnmcnl'!'{ "dictum" an~lI­
mcnt by observi ng that "the d ew of h an 11 . Boeing is p"Ohilb l~' quite 
a bit d iITc l'(l ll t. from a soft chair in nOJ hcndfluarlcrs than it is from 
a di sl.I'jet hench within the confines of the Ninth Circuit." (CR 12 
at 5.) Dictu m is "a statement. in a judic ial opinion that cou ld hm c 
been deleted without. seriou sly impai rin g' the analytical fou llflatiOllR 
of the holdin g- t.hat bein g pel'iphCl'al, may not. h:\Yc J'crr iYNI th e 
fu ll and careful cons ideration of the COH rt that utlered it." U11i trd 
Sini es v. Cmw/rll, 837 F .2d 291, 292 (7th Cil" . 1988) quoti"g S"nlOlJ 
v. /lmeric"n Hnm" P,·od. Corp., 798 F.2d 1075, 1089 (7th Cil". 1980). 
a is thl1 s. "n remark. all aside, concernillg ~O: llf.! rule or law 01' h'1~nl 

propos ition that is not necessa rily essential Lo the dC'cision and lacks 
the authority of adjudi cation," Cnnvley, 837 F,2d at 292, "uolillq 
Slover v. Siov,,·. 60 ~ I d . App. 470, 476, 483 A.2d 783, 7R6 (I~84 ); 

src /Jmym' Shil.ping Co rl', v. Un;on Tank Ca .. Co., ~71 F.2d 722, 
726 (9th Ci r . 1967); United States v . Adamsnll, 665 F.2d 649, GroG 
n. 19 (5th Cil". 1982) (en bane) . ceri. denied, 464 U.S. 8~~ ( 1 98~). 

The holding of RociJlfJ that "lhe language, purpose, :tnd intention 
be hind the [Alg iers] Accords was to make them execulory agree­
ments. and thai they arc not self-execut ing, eilher in whole OJ' in 
pari," s imply ca nnot be termed dictum by this standard , 

2ft Only the fu ll ("ourL. sitting ('1/ Im,nc. may OH'lTtll c the (Irch;ion 
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(supra , p. 9), the Dames & MOOl'e Court was carefu l 
to emphasize the narrowness of its decision (453 U.S. a t 
688), which nowhere ascribes any domestic effect to the 
prov isions of the Algiers Accords which provided fo r the 
suspension of cla ims and nullification of attachments. 
Rather, Dames & Moore simply upheld the lawfulness 
of the President's E xecutive Orders implementing the 
Algie rs Accon18, ba~ed on a specific gl'ant of Congres­
siona l a uthority and the executive powel' to compromise 
and scl tle cla ims aga in8t a fOl'eign sovereign in respon~e 
to a foreign crisis. 453 U.S. at 674, 686. As this Court 
noted in /3oeil1g, such OI'ders would havc been "u nneces­
sary .. . if the suspension coveuant was self-execut ing." 
771 F.2r1 at 1284. Finally, the Court of Appeals in 
/3ocill!l wa s, of course, well aware of the Durnes & Moore 
decision and obviously considered it in reaching its hold­
ing. 

C. The Claims Settlement Declaration's Prov is ion T ha t 
T he Awa rds Of The Cla ims T ri bunal Sha ll Be "Fi­
na l And Binding" Does Not Prov ide A Basis For 
Fedel"al Ques tion J ur isdiction In The Absence of 
Im plemen tin g Legislat ion 

The Govel"llment asserts that the "fi nal and binding" 
language of Art. 1 V (1 ) of the Claims Settlement Decla­
ration is "inherently self-executing" and, indeed, that it 
is "specifically 'addressed to the judicial branch' " and 
"directs that branch to establish a private remedy in 
favor of par ties seeld ng to enfo rce Tribunal awards." 
Yet Diggs v. Riehm'ds01!, 555 F .2d 848 (D. C. Cir. 1976 ) , 
the only au thori ty cited by the Govel'l1ment for this poin t, 
held that "the provisions here in issue [in a resolu tion of 
the Uni ted Nations Security Council call ing upon member 
states to have no dea lings wi lh South Afr ica] were not 
addressed to the judicial branch of our govel'l1ment" (m. 
at 851) and did "not confer rights on the citizens of the 
Uni ted States that a re enforceable in court in the absence 
of implementing legisla tion" (id. at 850) . (Emphas is 
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where it is not provided for in the treaty." Dreyfus v. 
Von Finck, 534 F.2d 24, 30 (2d Ci r.), cert. denied, 429 
U.S. 835 (1976), citing, Smith v. Canadian Pacific Ail'­
ways, Ltd., 452 F.2d 798, 802 (2d Cir. 1971 1. More­
over. the Govel"ll ment advance, no authori ty supporting 
its novel assert ion that , by means of an Executive Agree­
ment wi th a fo reign sta te, the President even has the 
power to "direct" the federal courts to "establ ish a pr i­
val e I'cmedy" 01 ' expand the juri sdiction of the federa l 
courts to enterta in such a cla im."" 

1. The Claims Tdbullal Hus R uled That th e Ph rase 
"Filial aud BilldillO" as Used ill the Claims S et­
t1emell t Declura t.ioll is 1I0t Self-Ell fo rcillg 

Not only does the Clai ms Settlement Decla ration fail 
to provide fo r federal jur isdiction, it pl'ovides no mecha­
nism whatsoevel' for the enfo rcement of awards aga inst 
U.S. nat ionals. The only provision of the Alg iers Accords 
which specifica lly concerns enforcement of Claims Tri­
bunal awards excludes the award in question hcre, pro­
viding that" r a] ny awa rd which the Tribunal may render 
ogainst eithel' government shull be enforceable against 
sllch go rcrmnent in the courts of any nation in accord­
ance with its laws." Clai ms Settlement Declarat ion, 
Art. IV(3 ) (emphasis added) . Thus, Iran and the Gov­
ernment are const rained to argue that the Cla ims Settle­
ment Decla ration is made self-execut ing because it also 
provides more genera lly that awa rds of the Claims Tri­
bu nal " sha ll be fina l and binding". Article IV (1) .'" 

". Amicus Br . "t I 9-20. See U.S. Canst. art. I II ; United S lnl es v. 
Gnu IV. Capp .•. I IIC., 204 .F.2<1 655, 658-60 (4th Ci r. 1953 ), "If'el, 348 
U.S. 296 (1955); c/., I slamic Relmblic D/ Imn v. P"Il IClUi, 62 N.Y.2d 
474, 467 N.E.2d 245. 478 N.Y .S.2d 597 ( 1984 ), cert. denied. 469 
U.S. 1108 (1985). 

3 ' I ran incorrectly cites United States v. /, ink, 3 15 U.S. 203 
( 1942), in support of the proposition that an Exccutive Agreement 
requires no legislative implementation to be gi\"cn legal effect by 
0111' couris. Iran Rr. at. 1:1- 14. In f' in /c" t.he Court held the United 
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This argument, however, is directly contrary to the Gov­
emment's positioll at the Claims Tribunal, in Case A/ 21, 
that Article IV (3) is not self-enforcing. The Govern­
ment's change of position in this case is also totally in­
consistent with its practice with ]'espcct to other inter­
national agreements providing for the enforcement of 
foreign arb itral awards." 

At the Claims Tribunal, Iran made the same argument 
as lhe Government now makes concerning the impOl-t of 
the phrase "final and binding" in the Claims Settlement 
Declaration. In its response in Case A/ 21, the United 
States correctly pointed out that "Iran confuses the rel­
atively si mple concept of the 'final and binding' character 
of an arbitt'al award with the mOI'e complex issue of en­
forceability." :\'1 The United States went on to explain 
that "the ordinal), meaning of the phrase 'final and 
binding' in arbitration practice is unrelated to award 

ncclion w ith U.S. recogn ition of the Government of the Soviet 
Union . Although there is no discussion in Pink as to whether the 
Litvinov Ass ignment W1\S sclf~executing, an assignment by its vcry 
nature iR not executory. 

:\2 In light of the direct inconsistency in the Government's posi­
t.ion, its contention that its newly-fOlmed posit.ion should be "given 
great weight," Amicus Br. at 17-18, must. be disl'egardcd . According 
to the Restatement, "[elourts are more likely to defe,' to an Execu­
t.ive interpretation prev iously made in diplomatic negotiati ons with 
othe,' countries. on the ground that the United States should speak 
wit.h one voice , than to nne adopted by tile Execu. tive in ,-elotinJt to a 
caRP before th e cOII, 'I8 , , , ." Restate .... ent (Third) of the Pm'eig" 
Relations [JaIn of the Unit ed States, § 326. Reporters' Note 2 ( 1987) 
(emphasis added ). The degree of deference due the dews of the 
Go\'ernment should be especially slight when. as here, tho CO\"CI'!1-
ment. has advanced a construction of a treaty that is entirely incoll­
sistent with views it expressed about that same treaty in another 
judicial forum (the Claims Tribuna l), and when the Gove l'nment ha~ 
n potential pecun iary s t..'lke in the ou tcome of the litigation ( Amicus 
Br.at7), 

M Re"ponAC Of The United States To The Memorial Of The 
~" . 't- " 
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enforcement issues . . .. " id. at 4; and it elaborated upon 
the nature of Iran's "confusion" (an attempt at con­
fusion in which the Govemment joins in this case) : 

The (l]'ovision in Article IV (1) of the Claims 
Settlement Declaration making Tribunal awards 
"final and binding" cannot Sltbstitute for specific pro­
visions cl'eating exceptional enforcement mechanisms. 
The ordinary meaning of this phmse simply does 110t 
support Iran's proposed iniel"]Jretation. 

Id. at 17 (emphasis added). 

The United States cited as further evidence to the 
Claims Tribunal that the tel'm "final and binding" did 
not provide for enforcement of awards the "exceptional 
awanl enforcement mechanisms" contained in the Claims 
Settlement Declaration: the II'anian-funded Security Ac­
count established only to pay awards rendered in favor of 
U.S. claimants and the Claim Settlement Agreement's 
specific provision that" r a 1 ny award which the Tribunal 
may rende!' against either government shall be enforce­
able against such govel'llment in the cou rts of any nation 
in accordance with its laws." " The United States sum­
marized its ullderstanding of the Claims Settlement 
Declaration in terms highly relevant to this case: 

When read in the context of these mnny prodsions 
explicitly setting forth exceptional awa]'d enforce­
ment mechanisms, Article lV (1) r"final and bind­
ing"] cannot support the in terpretation put forward 
by Ira'1. 1'h e.~p, Il1"ot'isions con/h'm that the entry of 

,. Cla im" Sett lement Declaration. Art. IV (3), E lsewhere. the 
United Stales has recognized that ('\'on this prQ\' isiOIl of the Claims 
Settlement Declaration. which expressly pro\'idf's for (In ffll'CCmcnl 
of awards against tho United States "in the COl1rt~ of any nation," 
is not sel f-executing, hut wOllld require legi!:daliv(' impl£'n1clllation. 
Thus, AlloJ'lIcy Gencral (' ivi iet.li. in the legal opinion 0 11 the yalidity 
of the Algie )'!'; Acco)'ds prcparcd for Pres ident Ca rter, s taterl: "An~' 
award made hy the [Claims] Tribunal against the United States 
would cl'rate an obligation undel' illtrnmti onallaw. Ruch ohli smti()lJ ~ 
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a " final and binding" awa1'd does not by itself en­
sure satisfaction of that aWa1'd 01' relieve the success­
ful party from hav ing to pursue enforcement pro­
ceedings in na t ional cou r ts : if a 'final and binding' 
award ca rri eo such secul'ity with it, there would 
have been no need for Iran a nd the United States to 
enact exceptional awa rd enforcement mechanisms. 
Furthermore, they demonstrate that I ran and Lhe 
United States knew how to and did provide for ex­
ceptiona l enforcement mechanisms in the Algiers 
Declara tions. Under the pl'inciple of eX]Jressio unius 
est exclnsio aite/itIS, one m1lst conclude that the ab­
sence in the Declora tions oj an eXCelJtional enj orce­
ment mechanis m jor connterclaill~ and costs awa1'ds 
a.'lainst U.S. nationals-such as guaranteed satisfac­
tion by the United States-was in tentional. 

Response of the Un ited States, Case A/ 21, s1lpm note 
33, at 19-20 (Latin emphasized in original ; other em­
phasis added ) . 

The Govel'l1l1lent was correct: the "ordinary meaning" 
of Lhe phrase "final and binding" s imply does not support 
the meaning with which Iran ancl the Govel'l1ment now 
seek to invest it."" In light of the specific provisions in 
the Algiers Accords fOI' enforcement of awaJ'ds aga inst 
Iran and the Un ited States, it can only be concluded that 
r J'an and the United States lacked any intent to pJ'ovide 
for the enforceabili ty of Tl'ibunal awards rendeJ'ed 
aga inst U.S. claimants and , indeed, that they in tention­
ally chose to omit such a provision." The " final and 

at; The clea l' language of nn international agreement controls. a~ 
it. does in any contract. un less it. results in an in lt'rp l'clalion wh ich 
is inCO II ~ i stc llt with the intent of the parties. Sumitn1J1" Shoji 
Americ •. / 1IC. v. Avagli.1Io, 457 U.S. 17G, 180 (1982). See 1'"c"er 
II. Alrnllld"n/J, 183 U.S. 424 . 4~G-37 (1902) . 

:\r, If a wri tten ins trument "names the parties who come with in 
its rH"oyis ions. othe r ullnamed parti c~ arc excluded." P o fgnrtl v . 
lI ischrmoellrr, 820 F.2. i ] 030. 1035 (9th Ci,·.l, crrt. denied, 108 
S. Ct. r.o:l ( 1987 1. S,'e Fonl v. Un ited Sta irs, 2n U.S. 593, Gil 
( I 927 ) (tl'('at~' interpretation permits "il1ference lhat thai which 
; . " . :., 1 . • 1 
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binding" language of Article IV (1) of the Cla ims Settle­
ment Declaration, as the United States a rgued in Case 
A/ 21, can not be st retched to embody within the Accords 
a remedy which Iran and the United States did not 
in tend. 

Fina lly, th is issue has been laid to rest by the Cla ims 
Tribunal itself, wh ich accepted the United Sta tes' con­
struction of the "final and binding" language of Art icle 
IV (1 ) of Lhe Claims Settlement Declaration. The Claims 
Tl'ibunal's dec ision in Case A/ 21 states: 

The terlll s 'fi nal' and 'binding', when used in insLru­
ments relat ing to intel'l1at ional arbitrat ion, do not 
ordinarily 111pan tlwt an award is self-ell/orcing. 
Rathel', as is genemlly 1'ecognized, a 'final' and 
'billdin,q' Gwanl is one with which the parties mllsl 
comply and which is 1'ipe fo), enforcement. Thus, 
when a party fail s to comply voluntarily " 'ilh a fina l 
and binding arbit ra l awa rd, the othel' party is f ree 
Lo seek enforcement of the award throu,l!h municipal 
court procedu res. The Tribunal considers that these 
te),I'IS as used in the A lgiers Dec/amtions should be 
g-ilJe n this ordina ry and genemlly 1'ecognized mean­
ing .'" 

That the Claims Settlement Agreement prOVISIOn for 
" fin al and binding a\\'a rds" is not self-executing is con­
clusively demonst rated by the Cla ims Tribunal's con­
cession that it "has no authority under the Algiers 
Decla rations to prescl'ibe the means by which each of the 
States provides for such enforcement." I d. at 331 (CR 
4, Ex. 6 at 11) (ER at 42). If the means for enforce­
ment of awa rds aga inst U.S. nationals is not prescribed 
by the Algiers Accords, qui te obviously the Acco!'(ls a re 

Ilaril,\' implies that 110 other means of enforcement was intr·ndcrl 
.. " S('curitics Investor Protection Corp. 1) . Hnrbnw', 421 U.S. 

419 ( t97!l); /(couliaIHl.- I '(ma CII 'a Com , Ass'n v. H(flL'niio1t Homes 
Com",'" . 588 r .2d 121G. 122 1, 1223 (9th Cil'. (978), crrt. dellird , 
444 U.S. 82G ( 1979). 
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not self-execu ting in U.S. courts for purposes of the en­
forcement of such awards." 

2. Tile Claims T"ibl/llal's RI/UIIg1'IIat the Provisioll 
for "Filial alld Bim/illY" A II'ards I s Not Self­
Ellforcillg I s FlIlly COI/Bisiellt with Otller b,ler­
IIatiollal Agreemellts 

As recognized by the Clai ms Tribunal, the phrase "final 
and binding" in the arbitI-atio ll context is ha rdly novel. 
Identica l 0 1' similar language is employed in several trea­
ties to which the United States is a party, and the con­
sistent pl"actice of the Un ited States has been to view 
stich agreements as not self-executing. Thus, for ex­
ample, Article III of the New York Convention provides 
tha t "I eJ ach Contracting State shall recogllize arbil.m/ 
awards as binding and enforce th em in accordance wi th 
t.he rules of procedure of ,the tel"l'i tory where the award 
is reli ed upon. . . ." (Emphasis added. ) The Uniterl 
Stales evidently did no[, view th is provision as "self­
executi ng", for it felt compelled to enact implementing 
legislation in the fo rm of r; hapter 2 to the Federa l Arb i­
t l'ation Act, 9 U.S.C. §~ 201 et seq. (1982). 

The Uni ted States is al so a pa rty to the Convention 
on the Settlement of Investment Disputes between States 
and Nationals of Other States (" ICSID" ),"' another 
multila teral tl'eaty providing for arbitration of intema­
tiona l commercial disputes. AI'licle 53 il ) of the ICSro 
treaty provides: 

:Iq SPI' fllso M r rrl' lI Dow , lOIi S. Cl. at 32~3 (sui t. "arises TInder 

the law lhat creates the calise of nction" for Pu'"poses of Art. III) . 
The incons is tency in lhe GO\'c l'nment's clIlTcnL pos iti on is starkly 
rc\"calt'd by its contention at. the Claims Tribunal that the Accords 
do not even oblign te fh e Unit ed S tntes to IlrO\"idc a mechani sm for 
cn forc('ment. for example, by implelllentin g IcS! isJation" U.S" Hp. 
SP OTl RC , Case A/ 2 1, ,'Hi /n"n !I Dle R:l . at. Hi. The United States lI o led 
that .. [t]he Declarations do not crrale a Uniled Slates-funded Re. 
clll" ily account., ri o not proddc s pec ial cnforc(, l1I f' nt meehanj~ms for 
awards ente rcd agains t U.S" 0 1' Irania n nationa ls, and do not I'C­
(I uire Iran or lhc United Statrs to I>a S~ domest ic legi slntion glial'. 
:lnl f'C'illl!' a( ' (' ('~<.! tn Ihpi !' ('n "rl ~ f (\ I' nWlI ni pnfnl"(,f'm'-'nt I'll ,'nn<:r>c- .. ' ,I 
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The award shall be binding on the lJa1·ties and sha ll 
not be subject to any appeal or to any other remedy 
except those provided for in this Convention. Each 
lJarty shall a.bide by a1ul comply with the terms of 
the awa rd except to Lhe extent lhat enforcement 
shall have been stayed pursuant to the relevant pro­
visions of this Convention. 

(Emphasis added. ) The t ravaux preparatoires reveal 
a concern that, while Art icle 53 would enSUl"e compliance 
by the cont racti ng states, pdvatc par t ies would not be so 
bound. 'u For th is reason, Art icle 54 provides : 

(1 ) Each Con tracting State shall recognize un 
award rendered pursuant to this Convention as bind­
ing and enforce the lJeCunia1'y obligations imposed by 
that award within its tcn'itories as if it w ere a final 
judgment of a CO/L1·t in that State. 

(Emphasis added.) 

Nonetheless the United States again found it necessary 
to enact implementing legisla tion whi ch provides that 
H [anJ award of an arb itral tribunal rendered pursuant 
to chapte l' IV of the [I CSID ] convention shall create a 

40 Convell tion on t.he Settlement of Inves tment Disputes Between 
States and Nationa ls of Other States ( Vol. 2) , Documenls Concel"l\ ­
ing the Orig in alld the Formulation of the COJlvention, pl. I, doc. 33, 
IT 74, at 574 : 

Article IV, Section 14 of the Working Paper provie!es that the 
aware! shalt be /ina! ane! binding on the part ies and that each 
party shull abide by t he award and comply with it. II the Con­
vention luul d enlt w ith disputes between States, no / u1'tll c )" pro· 
visio n on cll/orcen.bilit,y 0/ the alvurd 1{;otdd have been "cecs· 
sary. since the 1Ja,.Ucs to a dislJute w ould be d ir ec tl y bound by 
the Convention and could be expected to comply with their 
obligations thereunder. ]11 any event, the relationships estab­
li shed would be c lltirc ly in the s phere of public internatiollul 
law, ll owevel'. th e 1J1"ojJosed Convention d eals 1vith disputes 
bet ween States, or State agencies, on the one hand, (t.1ul In· 
ves tors on the other. It was th erelore l elt essential to include 
in the Working P aper a pl'ovision , 'cgal'ding the bindiny f orce 
nlld "lfnl",. ,.,, ' ,i' ihl nf nw",.d!: in lilt> 'Ul Jl lIiri1", 1 ftJl li f' I "P , 
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d ght ansmg under a treaty of the Un ited States ... 
r and] sha ll be enforced ... as if the award were a fina l 
judgment of court of genera l jurisdiction of one of the 
severa l States." 22 U.S.C. § 1650 (a) (1982). The legis­
la tion further provides for exclusive federa l jurisdiction 
I·egardless of the amount in controversy. 1£1. at § 1650 (b) 
(1982) ." 

The United Slates has ratified yet a third multila.teral 
,u·bilration treaty, the Inter-American Convention on 
Commercial Arbitration ("Panama Convention" ),<' Arti­
cle IV of which provides: 

An arbitra l decision 0 1· award that is not appealable 
under the app licable law or procedural r ules shall 
ha ve the jorce oj a final judicial judgment. I ts ex­
ecution or recognit ion may be ordered in the same 
manner as that of decisions handed down by national 
01· fOl·eign ordinary courts, in accordance with the 
proceduml laws of the country where it is to be 
executed and the provisions of international treaties. 
(Emphasis added . ) 

As with the New York ancl ICSID Conventions, the 
United States determined that" (n) ew legislation will be 
1·equi/·ed ... in o/·dey to implement the pj·ovisions of the 
Convention within the United States," and the U.S. 
will not deposit its instrument of ratification until 
Congress enacts the implementing legislation. Message 
from the President of the United States transm itting the 
In te r-American Convention on Commercia l Arbit ration, 
Senate Treaty Doc. No. 97-12, 97th Cong., 1st Sess. 
1 (1981); and see Bill to Implement the Inte r-American 
Convention on Intel"l1ational Commercial Arbitration, S. 
2204, 100lh Cong., 2d Sess. (1988). 

" Articlc G9 of ICSID provides lhat "[claeh Contracting S tale 
shall lake such legislati ve or olher Jll ca SUl'e~ as may be necessary 
fol' making lhe pro\'i s iolls of lhis Com'ention cfTcCli\fC in its 
tCI'I'itol'ics," 

" 14 Inr i I.el!. ~Iat. 3:16 (l97Gl. The Pres ident "uhmilled Ihe 
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Finally, both the Govel"llment and Iran rely fo r sup­
port on a line of caseR decided undel· Chaptel· 1 of the 
Federal Arbitration Act, which addresses the issue of 
whether "final and bind ing" language in agrccments to 
a rbitrate satisfy thc requirement of section 9 of the 
Arbitl·ation Act, 9 U.S.C. § 9 (1982), that there be an 
agreement to entry of judgment as a precondit ion to con­
firmation and enforcement of any award undel· that 
chaptel·." These authorities ha rdly provide that the ex­
istence of the words "final and bind ing" in an instru­
ment providing for arbilration is, in and of itself and 
in the absence of any implementing legislat ion, sufficient 
to vest a federal court with the power to enforce an 
award. 

In short, whether employed in individual arbitration 
clauses, arbitral conventions, or the Claims Settlement 
Declara tion, the phrase "final and binding," as the 
Cla ims Tribunal held in Case A/ 21, means only that 
awards having lhat character are ripe for enforcement 
under municipal law. The Government refe l·s to none 
of these multilateral arbitration t reaties in arguing that 
the phrase "final and binding" creates enforceable rights 
and is self-executi ng. Instead, the Government IIlfll·shalls 
a lengthy body of li·eaties dealing with subjects far re­
moved from arbitration to create the impress ion that ou r 
courts commonly hold instruments such as the Algiers 

l :l Amicus Br. at. 28~29; Iran Br. at 15-16. The cases relied upon 
uy Iran and the Government. arc for t.he most. part efforts to CO Il­

fin e I·".-lell v. TitlTr!lto lUn Assoc., ~77 F.2d 208 (2<1 Cir. [!In ) , to 
its facts. "arley held all award ullenforceable under lhe Arbi­
tration Act. because the parties' agreement dill not. provide for entry 
of judgment, as requ ired uy 9 U.S.C. § fl . ]1'3n did not. seck to CIl­

force the awanl of th e Claims Tribunal by means of 9 U.S.C. § 9, 
and lhat. prodsioll has nothing t.o do with t.hi s case. J 11 addition, only 
onc of the ci led caSt'S im'oh'cd a fore ign arbit.ral award, A1ldi NSU 
Auto Uninu ( \ ktir"!ltS l' ll~cJlft/t I I , OIJI"'scas M otors, Inc" 41R P. Supp, 
982 (E.D. ~Ii c h. J97ti ). Allhollg h thc award at issue in that casc 
aplle;tl'f-I In han' qll:l lificcl for Pllrorc('tnelll undc r thc N('w YOl'k rnn-
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Accords to be self-executing. See Amicus Br. at 12-13 
and 19 n.14. The authorit ies cited by the Government 
simply do not support its position.· ' 

II. TIlE DECIS ION OF THE CLAIMS TRIBU N AL IS 
NOT AN ARBITRAL AWARD SUBJ ECT TO REC­
OGN ITION AND ENFORCEMENT UNDER THE 
N I>; W YORK CONVENTION 

Wh ile the district COlllt rejected Iran's con tention that 
the Algiers Accords were self-executing, it nonetheless 
held that j uri sdiction to enforce Cla ims Tribunal awal"(ls 
did ex ist undel' the New York Convention. 9 U.S.C. 
~ 20 1, et seq. (1982 ), The New Yor k Convent ion, how­
evcr, is ava il able only to enfo rce awards rendered in 
arbi tra tions volu nta rily agreed to pursuant to a written 
agl'eelllent betwcen the par ties. The dist rict court found 
tha t the Alg iers Accords themselves constituted the req­
uisite "ag l'eement in wr iti ng," and that GMI was bound 
to t he "alTangcmcnL" th rough the exercise of the P resi­
dent's sovereign authori ty. (CR 12 a t 6) . Neither Hoff­
man nor GMI were par t ies to the Algiers Accords, how­
ever, and the il' resort to the Claims Tribunal was imposed 
upon them, afte!' their chosen forum to resolve their di s­
pute with h an, the COUl"ts of the United States, was 
baITed. 

.. Thus. Tel-O r r ll v . Libyan Arab R CJJ1lbUc, 726 F .2d 774 (D.G. 
Gil' . J984 ), cro·t. dell ied , 470 U.S. 1003 ( 1 ~85 ), while acknowledginll" 
t hat a t ru ly self-executing t reaty may create enforceable ri ghts 
without legis lnth'c action, goes on to sta te : "Treat ies o f t hc 
Uni ted SlnlcR. thoug h the law of the land, do not genel'ally crcntc 
ri ghts that arc privalcly enforceable in courts." 726 F .2d at 808 
( Bark . J .. conculTing) (emphasis added ). Judge Bark proceeded to 
fiud tha t ;Wllf' of the fi ve trea ties in force reli rd upon by t he pla intiff 
was sclf·('xccutin:!. lei. at 808-810. Foster' t'. Neil,on, 27 U.S. (2 
Pel.) 253 ( 1829) and 11''' i t"ry ... Robertson , 124 U.S . J 90 ( 1888), 
nlso cited hy t he Governm£' nt. both held t he t reati es nt j ~suc not to 
ue ~e l r- cx£'c llling. Frolova v. Union 0/ Soviet Socialis t Republic." 
7G I 1'.2,1 370 (7th Gil'. 1~8G ) ; Fok J"01t!lU Yo v . United SIDles , 185 
IT .R ? !)I; , "'O?)' fl lld r l" '" ,, " ,.,.."',. ,. P "i ' ,'d C:1 ,d l'~ 1 t .... TT (" ~ .. ,.. 
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Of equal im portance is the fact that awards rendered 
by the Claims Tribunal do not qualify as "awards made 
in the territory of another Contracti ng State," a pre­
cond ition to all enfOl"Cement proceedings in the United 
States under the New York Convention. See inf m note 57. 
While the Cla ims Tribunal sits at The Hague, and the 
Netherlands is pa r ty to the New York Convention, this does 
not in itself qua lify Tribunal awards as " Dutch" awa rds 
ent itled to recognition. The distri ct court di smissed this 
poin t as "form v. substance" and opted for "the over­
rid ing jud icial in terest in effective a rbi tral proceedings." 
(CR 12 at 7.) The New York Convention, however, "pre­
supposes somc measure of judicial review in the country 
of a rbitration ," '" and, the only court previously to ad­
dress the issue, the High Court of E ngland in Dallal, 
concluded that the New York Convention is not avai lable 
to enforce Claims Tribunal awards. The New York Con­
vention simply is an inappropriate mechanism to enforce 
an award of an international cla ims tribunal wh ich op­
erates outside the ambit of nat ional arbi tration law. 

A. The New YOI'k Convention Applies Only To Awards 
Rendered By Arbitral Tribunnals Chosen By The 
Parties Pursuant To A Writlen Agreement To Re­
solve Disputes Through Arbitration 

Among the requirements specified in the New York 
Convention is that the party seeking confi rmation and 
enfo rcemcnt of a fo reign a rbitl'al award fi le with the 
court" rt ] he original agreement refen 'ed to in article II 
.... or a duly cert ifi ed copy thereof." New York Con­
veniton, Art. IV(1 1 (bl . Alticle II, in tu rn , requires 
tha t there be "an agreement in writ ing undel' which the 
par t ies undertake to submit to arbit rat ion all 0 1' any 
diffcrences which have arisen or which may arise be­
tween them in respect of a defined legal relationship, 

"1'0 n Hi(' i:t1 Ilnnnl't nf " ,,' Tl ll il nrl 8 Int ,..<:: n,' l (\f'~ t i n l ' In 0 11' fTl1 it I"fl 
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whether contractual 01' not, concerning a subject matter 
capable of settlement of arbi tration." l d., Art. II (1 ).'" 

Thus, under the Convention and the implementing leg­
islation, not evel'y "arbi tral award" rendered abroad is 
enti tled to recognition and enfOl·cement. Instead, such 
an "award" must have been rendered by an arbitral 
tribunal deriving its jul'isdiction from the consent of 
the pal,ties, ev idenced by a wl'iting signed by both of 
them. The requirement that the party seeking enforce­
ment under the Convention present the court with a 
written a rbi tration agreement is no mere formality." 
It serves to establish that the proceeding out of which 
the award issued was, in fact, a t rue arbitration and 
not an adj udication of some other kind. In this instance, 
the Claims Tribunal did not derive its jurisdiction from 
the consent of the parties, as confirmed by the absence 
of the required "agreement in wl'iting" s igned by Hoff­
man 01' GMl. Rathel', the Claims Tribunal proceeding 
was impo~ed upon Hoffman as a result of the President's 
implementation of the Algiers Accords. 

1. The United Stat es Implemented the New York 
Convenlioll with the Under'slallding That It Ap· 
plied Only to Proceedings to Which the Parties 
Had Voluntarily Agreed 

The legislat ive histol'y of the Senate's l'atificatio l1 of 
the New York Convention, and of the amendments to the 
Federal Arbitration Act implementing it, make clear 
thai the "Convention applies only in those cases where 

41i Arti cle 1I also provides that "[ t] he term 'agreement in writing' 
shall inclu de an arbitral clause in a contract, 01' an arbitration 
agreement, s ig ncd by thc parties or conta ined in an exchange of 
lellers or telegrams." [ d., Art. 11 (2). 

47 See A,J, van den Berg, The New York A,'bitration Convention 
of 1958 : 'Towards a Unifonn Jud icial Inte1']JI'etution at 192-207 
(1981). 

• 
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the per sons involved have voluntarily accepted arb itra­
tion."" The State Department spokesman who ap­
peared before the Senate Committee on Foreign Rela­
t ions in support of Senate ratificat ion, Ambassador Rich­
ard D. Kearney, highlighted this point: 'Tl'l here is 
nothing in the convention which imposes any burden on 
an individual which he had not vol'unta1ily agreed to 
assume." <. Ambassador Kearney elaborated on this point 
in hearings held before the same Committee when it was 
considering legislation to implement the Convention: 

The Chairman : Whether 01' not this comes into 
effect at all depends upon an agreement entered into 
volun tarily b [yl the parties. Is that correct? 

MI'. Kearney : That is correct, sir. 
The Chai rman: In other words, you are not im­

posing this on people who do not wish any particular 
procedure; is that COJ'l'ect? 

MI'. Kea rney: That is absolutely correct. 

The Chairman : So there is no possible opposition 
based upon the idea we are now reaching out and 
subjecting citizens to further arbitrary intervention 
of the Federal authorities 0 1' any other authori ties in 
theil' private affairs. That is not justified; is that 
correct? 

MI'. Kearney: That is correct,'''' 

.. S. Exec. Rep. No. 10, 90lh Cong., 2d Sess. (Sept. 27, 1%8) al l. 

<0 [ d., App. at 1 (slalement of Richard D. Keamey) (emphasis 
added ). 

5. S. Rep. No. 702, 91 sl Cong .. 2d Sess. (1970), ;\Pl'. al10 (state­
ment of Richard D. Kea rney) . In consi dering S. :~274. wh ich 
amended Title 9 of the U.S. Code to provide for a new Chapler 2 
dcvoted exclus ively to the New York Convention, RepreRcntativc 
Fish likewise "emphas izcd" the fo llowing po int : HrUl nder the pro­
posal befo re HR, 11 0 p e l'SOIl wou ld be compelled lo entrl' into any 
arbitration agrcement nor requ ired to submit to the jurisdiction 
of any court under circumstances in which he him self had not volun­
tarily agreed to the court's juri sdiction. As a resu lt, thi s bill is 
directed onl,\' toward implementing procedures which the parties 
to arbitration agreemcnts have themselves agreed on," ]1 6 Cong, 
n ......... .... ... ( Tn., .... ' 
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Any doubt as to the applicability of the New York 
Convent ion to award5 of the Claims Tl'ibunal is resolved 
by the Offic ial Report of the United States Delegat ion to 
the United Nations Conference on [ntel'l1a tiona l Arbi­
tration, which states: 

It is definitely understood. that the convention 
a pplies only to awal'ds resulting fl'om arbitrat ions 
to which the parties have subm itted volunta rily. If 
tile al'bitmtion were conducted by a lJe1'l1lanent body 
to which the lJa1·ties al'e obligated to l'efe1' theil' dis­
lJlltes l'egm'dless of theil' will, the proceedings al'e 
judicial 1'0 thm' than m'bitml in chamcter and the 
l'esillting awa1'C1 consequently would not come within 
the pUl'view of the convention. 51 

Clea rly, then, because the Claims Tl'ibunal is a body 
to which Hoffman was "obligated" to refer its claims 
against [!'an (upon penalty of forfe iting them entirely)," 
and particularly as to Hoffman and other U.S. claimants 
whose actions in U.S. courts were suspended by the PI'esi­
dent's Executive Order, the Claims Tribunal's proceedings 
are, indeed, "jud icial rather than arbitral in cha l·actel·." 
Thus, the TI'ibunal's award does "not come within the 
Jlurview of the [C] onvention." 

2. Neither Hofflllall N OI' Glfll II'Cl8 a Pm·ty 10 A llY 
A g" eelllent To Submit fl s Disputes with /1'(111 to 
th e Clailll s Tribunal 

The dist rict COUl't, inco l'l'ectly, believed that Dames & 
.1foo/·e required it to find that the Alg iers Accords them­
selves constituted the "agl'eement in writing" ca lled for 

.. Quoted iu Quigley, Accession by th e United Stat, s to til_ U1Iited 
No.tions Convention on th e Recognition (wd En/nrccm(,11t 0/ Foreign, 
ArbitraL Awards, 70 Yale L. J. 1049, 1061 ".54 (1961). 

52 The Claims Settlement Declaration established a ti me li mit for 
the submission of claims to the Claims Tribunal, Art. ITl (4 ), and 
the Executive Order which suspended the Hoffman/ OM r claim effec­
tively lefi those claims in perpetual suspension absent a filing with 
the Claims Tribunal by the specified deadline. Exec. Order No. 
12294, 46 Fed. Reg. 14,111 ( 1981) . • 
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in Article II of the New York Convent ion.'" In Dames 
& M OO1'e the Comt upheld the power of the Pres­
ident to "suspend" claims fil ed in U.S. courts aga inst 
I run and to transfer abroad I ranian assets previously 
frozen by Pres idential orders. The Court did not decide 
whether the President had, 01' validly exercised, the power 
to agree on behalf of U.S. na tionals to a rbitration of 
their claims at The Hague, 01' whetheJ' such an agree­
ment cOllld be tel'med voluntary under the New York 
Convention. 

Because of the consensual nalu l'e of arbit ration (01' 

at least arbitration within the scope of the New York 
Convention ), to fi nd thaI the President had the powel' to 
execute an "agreement" to a rbit rate on behalf of Hoff­
man would require a determinat ion that the Govel'l1ment 
acted as Hoffman's authol'ized agent, and was subject to 
Hoffman'S direction and controL ... Iran cannot ser iollsly 
maintain that Hoffman authol'ized the President to 
ente!' in to an agreement with Iran referring its di sputes 
to arbitration before the Claims Tribunal 01' that Hoff­
man had any control over the Pres ident in that regard. 
Indeed, at the time the Algiel's Accords were issued , 

.3 The di str ict court based its holding at least in part on a belief 
that "[tJhe Claims Settlement Declaration is spec ific that it consti­
tutes a w ri t.Len agreement between the natio ns on their OWI1 behalf 
and on behalf of their nationals." (CR 12 at G. ) No such prov is ion 
appears in the Claims Settlement Deelaration or elsewhe re ill the 
Alg iers Accords. The di strict court appears to have confused the 
Claims Settlement. Declaration w ith an amendment to the adminis­
trative ril les which ihe Claims Tribunal promu lgated long aftcr 
Iloffman had fil ed its claims . See in/m pp. 36-37. 

M It is settled that "ordinary contract and agency principles de­
termine which parties are bound by an arbitration ngl'ccmcnt , ' ," 
under the Convention. Oriental Commercia l and S hipping Co. v . 
Rosseel, N.Y., 609 F. SllPP. 75, 78 (S.D.N.Y. 1985) . Whore thore 
is no agt'ccment with or control ovel' the agent by the principal, 
thore is no agency. Res tatem ent (Second ) 01 Agency, §§ I , 5 
( 1981); N elson v. S erwold, 687 F.2d 278, 282 (9th Cir. 1982); 
Orcllard8 v . Unit ed Stat •• , 4 CI. Ct. 601, 607-08, aU'd, 749 F .2d 
1571 (Fod. Cil'. 1984), cert. denied, 474 U.S. 818 (1985 ) . • 
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UNITED STATES ACCESSION TO THE 
NEW YORK CONVENTION 

"The United States of America will apply the Conven­
tion, on the basis of r eciprocity, to the recognition and 
enforcement of only Lhose awards made in the terr itory 
of anothm' Contracting Slate." 

"The United States of America will apply the Conven­
tion only to differences arising out of lega l relationships, 
whether contractual 01' not, which are considered as com­
mercia l under the national law of the United States." 

• lla 

9 U .S.C. § 203 

§ 203. J urisdiction ; amount in controversy 

An act ion or proceeding falling under the Convention 
shall be deemed to arise under the laws and treaties of 
the Uni ted States. The district comts of the United 
Sta tes ( including the courts enumera ted in section 460 
of titl e 28 ) shall have ol"iginal jurisdict ion over such an 
action 0 1' proceeding. r egardless of the amount in con­
t roversy. 
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Sa • 
shall be certified by a n offi cial 01' sworn translator or by 
a diplomatic or consular agent. 

A ,-ticle V 

1. Recognition anc! enforcement of the a ward may be 
refused, at the request of the party aga inst whom it iR 
invoked, only if that party f urnishes to the competent 
authori ty where the recognition and enforcement is 
sought, proof that: 

(nl The pa lt ies to tIw agreement refened to in a r t i­
cle I [ were, under lhe law applicable to them, under 
some incapacity, or thc sa id agr eement is not val id unde r 
the law, to which the parties have subjected it or, failing 
an,' indication the rcon, under the law of the coun try 
where the a ward was made; or 

(b) The p:1 I' t~' against \I'hom the award is invoked 
was not g iven proper notice of the appointment of the 
a rbitl'lltor or of the arbilra tion proceedi ngs or was other­
wise unablc to present hi s case; or 

(c) The award dcals with a difference not contemplated 
by or not falling with in the terms of the submission to 
arbill 'ation, 01' it conta ins decisions on malleI'S beyond 
the scope of the submission to arbitration, provided that, 
if the dcc i ~ ion s matteI's ~ubmi tted to a rbit rat ion can be 
separated from those not so subm itted, that part of the 
award which conta ins decisions on matters submitted to 
arb itl'lltion may be recognizcd and enforced; or 

f d) The composition of the arb it l'al author ity 0 1' the 
arbitra l procedure was not in accordance wi th the agree­
ment of the Jlartie~, or, faili ng puch ag reement, was not 
in accordance wi th the law of the COUlltl 'y where Ule 
arbitration took place; 0 1' 

(p) The award has not ,vet become binding on the par­
t.ies, or has lwen set. aside 01' suspended by a cOlllpetent 
authori t.~, of the coun t ry in which, or uncleI' the law of 
which, that award was made, 

• 9a 

2, Recognition anc! enforcement of an at'bitral award 
may also be refused if the competent authority in the 
coun try where rccognition and enforcement is sought 
fi nds that: 

(a) The subject matter of the d iffe rence is not capable 
of seLLiement by arbi t l'a t ion undel' the law of thal coun­
try; or 

( b) The recognition or enforcement of the award 
would be contrary to the public policy of tha t coun try, 

Al'tide VI 

If an applicat ion fOl' the setting aside 0 1' suspension of 
the aWaJ'c! has been made to a competent a uthor ity re­
ferred to in article VO ) (e), the au tho l'i ty before which 
the award is sought to be r elied upon may, if it con­
siders it propel', adjourn the decision on the enforcement 
of t he award and may also, on the a pplication of the 
party claiming enforcement of the award, order the other 
pa r ty to g ive suitable security, 
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6a • 
ARTICLES I THROUGH VI OF THE CONVENTION 

ON THE RECOGNITION AND ENFORCEMENT OF 
FOREIGN ARBITRAL AWARDS, NEW YORK, 
JUNE 10, 1958. 

Al·ticle I 

1. This Convention shall apply to the r ecognition and 
enforcement of arbitral awards made in the telTitory of 
a State other than the State where the I'ecognilion and 
enforcement of such awards are sought, and arising out 
of differences between persons, whethel' physical or lega l. 
It shall also apply to arb itral awards not considered 
as domestic awards in the State where theil' recogni tion 
a nd enforcement are sought. 

2. The term "arbitral awards" shall include not only 
awards made by arbitrators appointed for each case but 
also those made by pel'manent arbitral bodies to which 
the pal·ties have submitted . 

3. When signing, ratifying or acceding to this Con­
vention, or notifying extens ion under article X hereof, 
any State may on the bas is of reciprocity declar e that it 
wi ll apply the Convent ion to the recogn ition a nd enforce­
ment of awards made only in the territo ry of another 
Contracting State. It may also declal 'e that it will apply 
the Convention only to differences arising out of lega l 
relationships, whether contractual 01' not, which are con­
sidered as commercial under the national law of the 
State making such declaration. 

Article II 

1. Each Contracting State shalI I'ecognize an agree­
Illent in writing under which the parties undertake to 
submit to arbitration all 0 1' any differences wh ich have 
al"iRen or which may arise between them in respect of a 
dcfined legal relationship, whethel' contractual 0 1' not, 
concerning a subject matter capable of settlement by 
arbitration. 

• 7a 

2. The term "agreement in writing" shall include an 
arbit l'al clause in a contract or an arbitration agreement, 
signed by the parties 01' contained in an exchange of let­
tel'S or telegrams. 

3. The court of a Contracting State, when seized of 
an action in a maller in respect of which the part ies 
have made an agreement within the meaning of this 
article, shall, at the request of one of the parties, refel' 
the parties to arbitrat ion, unless if find s that the said 
agreement is null and voirl , inopera t ive or incapable of 
being performed. 

A ,.ticle III 

Each Contracting State shall recognize a l'bitral awards 
as binding and enforce them in accordance with the rules 
of procedUl'c of the tenitory where the award is relied 
upon, under the condi tions laid down in the following 
art icles. There shall not be imposed substantia lly more 
oncrous conditions or higher fees or charges on the rec­
ognition 0 1' enforcement of arbitral awards to which this 
Convention applies than a re imposed on the rccognition 
or enforceemnt of domestic a rbit ral awards. 

A I·ticle I V 

1. To obta in thc recognition and enforcement men­
tioned in the preccding article, lhe party applying for 
I'ecognition and enforcement sha ll , at the timc of the 
application, supply : 

(a) The duly authenticated or iginal award 01' a duly 
certified copy thereof; 

I b I The origi nal agreement referred to in article II 
or a duly certified copy thereof. 

2. If the said award or agreement is not made in an 
official language of the country in which the award is 
rel ied upon, the party applying for recognition and en­
forcement of the award sha ll produce a translation of 
these dOCllments into such language. The translation 
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Article VI 

1. The seat of the Tribunal shall be The Hague, The 
Netherlands, 01' any other place agreed by Iran and the 
United States, 

2, Each govern men t shall designa te an Agen tat the 
seat of the Tribunal to represent it to the Tribunal and 
to receive notices 01' other communications directed to it 
01' to its nationals, agencies, instrumentalities, 01' entities 
in connection with proceedings before the Tribunal. 

3, The expenses of the Tribunal shall be borne equa lly 
by the two governments, 

4, Any question concerning the interpretation 01' ap­
plication of this Agreement shall be decided by the Tri­
bunal upon the request of either Iran 01' the United 
States, 

Al'ticle VII 

For the purpose of th is Agreement: 

1. A "national" of Iran 01' of the United States, as the 
case may be, means (a ) a na tural person who is a citizen 
of Iran 01' the United States; and (b) a corpora tion 01' 

other legal entity which is organized under the laws of 
Iran 01' the United States 0 1' any of its states 01' te l'l'i­
tories, the District of Columbia 01' the Commonwealth of 
Puerto Rico, if, collectively, nalural persons who are citi­
zens of such countl'y hold, directly 01' indirectly, an in­
terest in such cor poration 0 1' entity equivalent to fifty 
pel' cent 01' more of its capital stock. 

2, "Claims of nationals" of Iran 01' the United States, 
as the case may be, means claims owned continuously, 
from the date on which the cla im arose to the date on 
which this Agreement enters into force, by nationals of 
that sta te, including claims that are owned indirectly by 
such nat ionals through ownership of capital stock 01' other 
]1 I'opricta ry interests in juridical persons, ]lrovided that 
the ownership in terests of such nationals, collectively, 
were sufficient at the time the claim arose to control the 

• 5a 

corporation or other entity, and provided, further, that 
the corporation 01' other entity is not itself ent itled to 
bring a cla im under the terms of this Agreement, Claims 
refel'l'ed to the arbitration Tribunal shall, as of the date 
of filing of such claims with the Tribunal, be considered 
excluded from the jurisdiction of the courts of Iran, 01' 

of the United Stales, 01' of any other court. 

3, "r ran" means the Government of Iran, any political 
subdivision of Iran, and any agency, instrumentality, 01' 

entity controlled by the Government of I ran 01' any po­
litical subdivision thereof, 

4, The "U nited States" means the Government of the 
United States, any political subdivision of the United 
States, and any agency, instrumentali ty 01' entity con­
trolled by the Government of the United States 01' any 
political subdivision thereof, 

A 1'ticle V II I 

This Agreement shall enter into force when the Gov­
el'l1ment of Algeria has received from both Iran and the 
United States a notification of adherence to the Agree­
ment. 

Ini tialed on January 19, 1981 
by Warren 111. Christophel' 

Deputy Secretal'y of State of the Government of the 
United States By virtue of the powers vested in him by 
his Govel'l1ment as deposited with the Government of 
Algeria 
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transactions which are the subject of letters of credit or 
bank guarantees), expropr iations 0 1' other measures af­
fecting property rights, excluding claims described in 
Paragraph 11 of the Declaration of the Government of 
Algeria of January 19, 1981, and claims arising out of 
the actions of the U nited States in response to the con­
duct described in such paragraph, and excluding claims 
arising under a binding contract between the parties 
specifically providing that any disputcs thel'eunder shall 
be within the sole jurisdiction of the competent Ira nian 
courts, in response to the Majlis pos ition, 

2, The Tribunal shall also have jurisdiction over official 
claims of the United Statcs a nd Iran against each other 
arising out of contractual arrangements between them for 
the pUl'chase a nd sale of goods and services, 

3, The Tribunal shall have jurisdiction, as specified in 
Paragraphs 1G-17 of t he Declaration of the Government 
of Algeria of January 19, 1981, over any dispute as to 
the interpl'etlltion 01' performance of any provision of 
that Declaration, 

A1'ticle III 

1. The Tribunal shall consist of nine members or such 
larger multiple of three as Iran and the U nited States 
may agree are necessary to conduct its business expe­
ditiously, Within ninety days after the entry into force 
of this Agreement, each government shall appo int one­
third of the members, Within thil,ty days after their 
appoin tment, the members so appointed shall by mutual 
agreement select the remaining third of the members 
and appoint one of the remaining third President of the 
Tribunal. Claims may be decided by the full T r ibunal 01' 

by a panel of three members of the Tribunal as the Presi­
dent shall determine, E ach such panel shall be composed 
by the President and shall consist of one member ap­
pointed by each of the three methods set forth above, 

2, Membel's of the Tribunal shall be appointed and the 
Tribunal sha ll conduct its business in accordance with the 

• 3a 

arbitration rules of the United Nations Commission on 
International Trade Law ( UNCITllAL) except to the ex­
tent modified by the Parties 01' by the Tribunal to ensure 
that this Agreement can be cal'l'i ed out, The UNCITllAL 

I'ules for appointing members of three-member tribunals 
shall apply 1n1Ltatis mutandis to the appointment of the 
Tribunal. 

3, Claims of nationals of the Uni ted States and Iran 
that are within the scope of this Agreement shall be pre­
sented to the Tribunal either by claimants themselves 0 1', 

in the case of cla ims of less than $250,000, by the govern­
ment of such national. 

4, No claim may be filed with the Tribunal more than 
one yea I ' aftel' the entry in to force of this Agr eement or 
six months afte l' the date the President is appointed, 
whichever is la ter, These deadlines do not apply to the 
procedures contemplated by Paragraphs IG and 17 of the 
Declarat ion of the Government of Algeria of J anuury 19, 
1981. 

Article 11' 

1. All dec isions and awards of the Tribunal shall be 
final and binding, 

2, The President of the Tribunal shall certify, as pre­
sc ribed in Paragraph 7 of the Decla ra t ion of the Gove rn­
ment of Algeria of J 3nuary 19, 1981, when a ll arbitra l 
awards undel' this Agreement have been satisfi ed, 

3, Any award which the Tl'ibunal may render against 
either government shall be enforceable against such gov­
Cl'l1 ll1ent in the cou r ts of any nation in accordance with 
its laws, 

A rticle l' 

The Tribunal shall decide a ll cases on the basis of re­
s]lect for law, applying such choice of law rules and prin­
ciples of commel'cial and in tel'l1ational law as the Tribu­
nal determ ines to be applicable, taking in to account 
relevant usages of the t l'ade, contl'act prov isions and 
changed circumstances, 
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ADDENDUM 

DECLARATION OF THE GOVERNMENT OF THE 
DE MOCRATIC AND POPULAR REPUBLIC OF 
ALG E RIA CONCERNING THE SETTLEMENT OF 
CLAI MS BY THE GOVERNMENT OF THE 
UNITED STATES OF AMERICA AND THE GOV­
ERNMENT OF THE ISLAMIC REPUBLIC OF 
IRAN (Cla ims Settlement Decla ration ) , 19 Janua ry 
1981 

The Govel'l1ment of the Democra t ic and Popular Re­
public of Algeria, on the basis of formal notice of adher­
ence r eceived f rom t he Govel'l1ment of the Islamic Repub­
lic of Iran and the Govel'l1ment of the Uni ted Sta tes of 
America, now decla res that Iran and the Uni ted States 
have agreed as follows : 

ATtic/e I 

Iran and the United Sta tes will promote the settlement 
of the cla ims descri bed in Article II by the parti es di­
rectly concel'l1ed, Any such claims not settled within six 
months from the date of ent ry into force of this Ag ree­
ment sha ll be submitted to binding third-party arbitra­
tion in accordance with the terms of this Ag reement, The 
aforementioned six months' period may be extended once 
by three months at the request of either party, 

A?,ticle II 

1. An inte rnational a rbitral t ri buna l (the II'an-Uni ted 
Sta tes Cla ims Tribunal) is hereby established for the 
pUl'pose of deciding cla ims of naUonals of the United 
States aga inst Iran and cla ims of nationals of Iran 
aga inst the Un ited States, and any coun te rcla im which 
a rises out of the same cont ract, t ransaction 0 1' occurrence 
that consti tu tes the subject matte i' of that na tional's 
cla im, if such cla ims and coun terclaims a re ou tstanding 
on the date of this Agreement, whether 0 1' not fil ed with 
any COlll't, and arise ou t of debts, contracts (including 
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• 
STATEMENT OF RELATED CASES 

Respondents/ Cross-Appellants are aware of no related 
cases pending before this Court. 

• 
CERTIFICATE OF SERVICE 

I hel·eby certify that on this 22nd day of August, 1988, 
true copies of the fOl·egoing Brief for Respondents Cross­
Appellants and Respondents/ Cross-Appellants' Supple­
mental Excerpts of Reco!"(1 were Eerved by first class 
mail (postage pl·epaid l upon the following: 

AnLhony J. Van PaLten, Esq. 
Arndt & Van Patten 
Suite 1420 City National Bank Building 
606 South Olive Street 
Los Angeles, CA 90014 

Richard E.M. Brakefield, Esq. 
117 East Eighth Street 
Suite 804 
Long Beach, CA 90813 

Michael F. Hertz, Esq. 
Joan E. Hartman, Esq. 
Civil Division, U.S. Department of Justice 
Post Office Box 261 
Ben Franklin Station 
Washington, D.C. 20044 

MARC S. PALAY 
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Dmjt of the Dutch Government's Proposed Conven­
tion was that the Draft clisl'ega1'decl the international 
chamctm' of the TTibunal awm'ds and subjec ted them 
to Dutch Law, while facilitating the enforcement of 
the T1'ibunal awanls in The N ethel'lands and in 
other conntl'ies by wa.iving the 1J1'inciple 1'equiTing 
an aTbitml ag1'eement between the litigants in each 
case, thereby being consistent with U.S. objectives 
and inconsistent with Iran's stand and interests.·· 

In sum, Iran has steadfastly maintained that the 
Claill1s Tribunal is governed by in terna tional law, while 
resist ing attempts to apply Dutch arb itration law to 
Claims Tribunal proceedings as unjustified " interference" 
a nd in "violation of established principles of interna­
tional law." l d. at 411. In blocking any attempt to pro­
vide national supervision of the Cla ims Tribunal, I nm 
was keenly awa re tha t such supervision was essential 
to the enforcement of Cla ims Tribunal a wards under the 
New York Conventi on . Iran cannot have it both ways.'" 
The New York Convention simply is not an appropria te 
veh icle to enforce the intel'l1at ional awards of the Claims 
Tribunal. 

ro, Eshragh Lctt.er , Sllpm p . 41 , at 405-06,408. 

;0 The Government argu es, without authority. that GMT shou ld be 
"f'~ lo PJ1ed" from assc l'ling that lhe Claims Tribunal a wa1'd aga inst 
it is not s ubj ect to Dutc h law b~cau sc it did not move within the 
thre(' month statutory periorl for its Ilull ificnt ion or olhcn visc nppcni 
in the Netherlands. AmiclIs ill'. at 34-35. In light of Iran's position 
that any attempt to assert such redew onl' Tr ibunal proceedings 
wou ld "iolate internatiolla l law, coupled with that fact that it is 
Iran wh ich has thwarted legislation that would have mad e at )r3sl 
partinl rev iew m'a ilablc to GM I, it is Iran that s hould be preclu deci 
rrom arguin g t1mt Du tch Ja w has any applicati on to the proceedings 
of the Tr ihunal 0 1' the C]\II award, assum in g that is e \'cn ils con­
tention . 

• 49 

CONCLUSION 

Congress, not the courts, is the proper forum to which 
Iran and the Government should address their arguments 
concel'l1 ing the enforcement of awards of the Claims Tri­
bunal aga inst U.S. nationals. This Court should hold 
t hat the dist rict cour t lacks subject matter jurisdict ion 
to confirm or enforce the award of the Claims Tribunal 
under the terms of the Algiers Accords and New York 
Convention, and rema nd bhis case to the di strict court 
with a direotion to enter a judgment of di smissa l. 

August 22, 1988 

Respectfully submitted, 
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a Deputy Legal Adviser of the State Department who 
participated in the negotiation of the Claims Settlement 
Declaration with II'an : 

Upon examination of Dutch law, it became apparent 
that awards l'ende1'ed pUl'suant to the Claims Settle­
ment Agreement would not meet certain p1'ocedm'al 
l'equil'ements for valid m'bitml awa1'ds unde!' the 
Dutch Civil Corle , Therefore, provision will have to 
be made in an agreement among the United States, 
Iran, and the Netherlands to qualify the awards of 
the Claims Tribunal as valid awards undel' Dutch 
law without meeting those particulal' requirements, 
Such an agreement can be approved rather quickly 
by the Dutch Parliament. 

Feldman, supra note 13, at 98 (footnote omitted) (em­
phasis added) , 

Such an agreement, howevel', was never reached, At 
the time of the creation of the Claims Tribunal, the Gov­
eJ'l1lllent of the Nebherlands attempted, but failed, to 
secure the agreement of the United States and Iran to 
a written document setting forth "the nature of the ar­
bitral proceedings, the Tribunal's judicial proceedings 
and the awards made by the Tribunal." lIS Thereafter, 
becauEe of opposition by Iran, proposed legislation that 
would have exempted Claims Tribunal proceedings from 
most of the mandatory provision of Dutch arbitration 
law, while still making them "Dutch," was never enacted. 
See LDVP Opinion at 18-20. According to the aid 
memoil'e which accompanied the draft legislation: 

It was assumed in the pl'OJlosals which the Nether­
lands made in connection with the preparations for 
the reception of the Tribunal in the Netherlands that 
the Tribunal would operate as an arbitral body in 
hearing civi l di sputes and that Dutch law on arbitra-

{;~ l\ l ini stcrs of Justice and Foreign Affairs, the Netherlands, 
Applicability of Dutch Law 10 the Awards of lhe Tribunal Silting 
in The Haglle to Heu r Claims Between hun nnd the Un ited States : 
Exp lanatory Noles, 4 Iran-U.S. C.T.H. 308, 309 (CR 17, Ex. 1 al 
22) (Supp. ER, Tab F) (emphasis added ) . 

• 47 

t ion would therefore apply. If this were the case, 
the awards could if necessary be enforced in the 
country where they were made and, in principle, also 
in other counlJ'ies pursuant to the New York Con­
vention on the Recognition and Enforcement of For­
eign Arbitral Awards of 10 June 1958 . . . . 

NeveI·theless, such a viewpoint could be contested, 
since the m'bitmtion takes place uncleI' an intm'na­
tional in.st1'l.Wlent, the Algerian Declamtions. Citi­
zens of the United States and Imn aI'e obliged by 
the Declm'ation to submit any claims they have to 
the Tribunal. Given the absence of lJ1'io1' contmctua! 
agl'eement between the pm·ties concel'lled in each in­
divid1tal case and the intemationa! natul'e of the 
agreement between States 1t1lderlying the a1'bitJ'a­
tion, doubts may a rise as to whether this is indeed 
arbitmtion within the meaning of Dutch law. 

ld. at 309-10. 

Iran objected to such Dutch "interference," and stated 
to the Dutch Government that: 

The Iranian Government believes that the Tribunal 
is an intel'l1ational court in the stl'iet sense and is 
essentially govel'l1ed by Jlublic international law. The 
Tribunal, being set up pursuant to an intel'l1ational 
agreement, is intel'l1ational not only in origin and 
soul'ce but also in terms of object and function .... 
All these faets affirm the international character of 
the Tribunal and the awards rendered by it. It is 
thus surprising to find that the Bi ll describes the 
claims before the Tribunal as civil law disputes ami 
thi s international arbitration as arbitration within 
the meaning of Dutch Law. 

The Explanatory Notes and the Dutch Foreign 
Ministry's letter both refer to the Draft of the Dutch 
Government's Proposed Convention and its non­
acceptance as a reason fOI' presentation of the Bill. 
Howevel', the question has not been rai sed as to why 
the rranian Government did not accept the Draft, 
'1''' e lwincipai l'eason behind nOli-acceptance of the 
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notes that neither the General Declaration nor the Claims 
Settlement Decla ra t ion make any reference to the laws 
of the Netherlands, and that the Claims Tribunal's pro­
ceedings are not in conformity with mandatory provi­
sions of Dutch arbitration law," These include the re­
quirement that, undel' Article 623 of the Dutch Code of 
Civil Procedure, an al'bitration agl'eement concluded 
aftel' a di spute has arisen be in writing and signed by 
the pal't ies, befol'e a Notal'Y, that it spec ify the subject 
mattei' of the di spu te, and that it set forth the names and 
domiciles of the arbitrators, [d, at 12-13, The LVDP 
Opinion concludes that, in the absence of compliance wi th 
t hese mandatory requirements, "it is likely that a Dutch 

test imony. whether or not s ubmitted by a party or admi ssible under 
the Federal Rules of E\'idencc. The court's determination shall be 
t l'catcd as a ruling on a questi on o f law." Federal appeHate cou rts 
Lhus enjoy "the Same freedom to examine fore ign-law materi als as 
is given to the trial COUl'ts under the second sentence of the new 
rule [44 .1]. , .. [and ] attorneys should be pel'm illed to present new 
foreign-law materials all appeal." 9 \Vl'ight & IVliiler, Fedel'nl Prac­
ticc ami Procedure, Civi l § 2446 (1971), at 415. Stuart v. United 
S tate.,. 813 F.2d 24 3, 251 (9th Cil'. J!J87), cc,·t. gmllted, 108 S. Cl. 
1592 (1988) ( "'Vc reali ze that we may cons ide r foreign law mate­
rials at any time, whether 01' lIo t submitted by a party. and that 
late s ubmiss ions often have been considered in cases interpreting 
treaties .. .. Absent special circumstances, parties s hou ld present 
issues of foreig n law in their appe llate bri e fs at the latest," ) 
Gould rai sed the issue of the applicabi lity of Ihe law of the Nether­
la nds to the award of the Claims Tribunal below, In addit ion, the 
United St...1.tes. as amic lI s curiae, has interjected new iss ues con­
cerning the law of the N etherlands into this case on appeal. 

(l7 LVDP Opinion at 5. The Gove rnment maintains that the OMI 
mvard is s ubject to the new N etherlands arbitration statute which 
entcrcd illto effect 011 December 1, 1986 and re laxed certain of the 
mand,alor), requiremenls of th e pl'ior law. Dutch Code of Civil Pro­
ced ure, Book [V, Title 1 ( 1986). The Go\'C rnm cnt bases Ihi s argu ­
mellt upon a paraphrase o f the aPllli cable provis ions of the new 
s tatute . Amiclls BI'. at 33-34. The new nct, ho\\'c\'cr, prov ides thnt 
it "sha ll apply to arbitrat ions pending on the day on which this Act 
(' nl(' l'~ illto fOl'cC'. JJ Art. 11 ( 1). S f' f' LVDP Onininn af I I) . T ill" T" nll -
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COlll't applying Dutch law should decide that the arbitra­
t ion agreement underlying the Gould Award is a null ity ." 
[ d, at 14. 

The LVDP Opinion nuLes several other areas in which 
the proceedings of the Claims Tribunal are not in con­
formi ty with the Dutch Code of Civil Procedure: (1) 
under Article G25, an arbitration agreement must specify 
the period of t ime within which the arbitrators must ren­
der their award; the Cla ims Settlement Declaration fixes 
no such period of lime (id, at 17) ; (2) a Dutch arbitra­
tion award may be enforced in the Netherlands only after 
obta ining leave fOl' enforcement from the President of 
the Distr icL Court in which the award has been fil ed; 
under the terms of the Algiel's Accords, as implemented, 
awards rendered against Iran are paid directly out of 
a Secul'ity Account "independently fl'om the mandatol'Y 
pl'ovisions of Dutch al'bitration law" lid, at 17-18); 
(3) the Cla ims Settlement Declaration a nd the rules 
of the Cla ims Tribunal both provide that Tl'ibunal 
awanls al'e "final and binding" and the Claims Settle­
ment Declal'at ion furt hel' provides that "claims I'efened 
to the Claims Tribunal shall, as of the date of filing of 
such claims with the Claims Tribunal, be considered ex­
cluded from the jurisdiction of the courts of r ran , 01' of 
the Uni ted States, 0 1' of any other court;" "[tjhese pro­
visions appeal' to confl ict with Dutch arbitration law, 
pal'ticulal'ly with article 649 of the Dutch Code of Civil 
Pl'ocedul'e which gives the parties to a rbili'ation the right 
to nullify an awal'd on certa in specific g rounds even if 
such an awanl is not subject to appeal" (id . at 18) . The 
Opini on concludes that: "the better view is that a Dutch 
court should hold that Dutch arbitration law is not ap­
plica ble to the Cla im Tl'ibunal pI'oceedings and thus that 
the Could Awal'd is not a Dutch national award," ld, 
at 2l. 

As a resul t of these obvious deficiencies, doubts over 
., ,,, ;. ,, 1' " . . 1, :,; •.. ,., ... , 1",. +1,,, 1I,.T " .,. ,,- ..... .. , . r " .,. · .. . , , ; ., , r 
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tiona I law, and its decisions a re part of international 
law, Its decisions a re not part of domestic municipal 
law, 

Jones, Th e ImllrUnited States Claims TI-ib unaJ: Private 
Rights and State R esl1on,sibility, 24 Va, J, Int 'l L, 259, 
273 (1984) (qnoting U,S, Claims Tribunal Agent Arthur 
Ravine) , In short, it is abundantly clear that the Cla ims 
Tribunal is a creatuI'e of international law anrl that its 
award s m'e intel'llational, not na tional, in cha1'acte r, As 
stated by a Dutch legal authority, "I t j he Tribunal is in 
essence a special in ter nationa l Court constituted by an 
intel'l1aLional treaty under the law of nations, whose high 
duties do not suffer control by a ny na tional author ity," "' 

It i ~ not sUI'pI'ising, then, that p!'oceedings at the 
Claims Tribunal , and the means by which the TI'ibunal 
was constituted and functions, bear little resemblance to 
consensual commel'cial arbitration, For example, whilc 
I nlll en joys and exercises the power to name arbitrators 
to heal' cases at the Cla ims Tribunal, U ,S, claimants 
have no like right, and phlY no part in the selection of 
the membel's of the Tribunal who adj ndicate their claims, 
Tn international arbitrations, party-appointed arbitra­
tors are, in variably, required to be impartial a nd wi thout 
con nect ions to either of the parties,IT' There is no such 
r equirement at The Hague, Indeed, Iran has, with com­
plete impunity, seated highly pa rlial, even violent, per­
sons as members of the Cla ims Tri buna1.~1 While U,S. 

flJ i-fal'dcnbe J'g, SU7JJ'O. nole 56, at33!1 , 

,,, F:.Il .. Article 2(4) of the Rules for the lntel'llational Chamber 
of Commerce, COlll·t of Arbitration (cff, June 1, 1975 ) (prodding 
that all arbit l'ator named by o ne of the parties "shall be independent. 
of the pm't.y nominati ng him") , 

1>:1 Approximately t.wo mont.hs after thc Claims Tribunal rendered 
its awa rd against GM I, the Iranian arbitrator, Shufe i Shafe ie i, who 
sat in the Chambcr which authored the award, together with a sec­
ond lran ian arbitrator, Mahmoud KnshUlIi, physically assau lted N ils 
Mangan!. a third-country arbitrator, See Iranian Assets Lit. Rep. 
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jurists who have been named to the Cla ims Tribunal by 
the United States have cast theil' votes both in favOl' and 
agai nst cla ims of the U.S. claimants, according to the 
State Department no arbitrator named to the Tribunal 
by Iran has ever voted in favor of a ny of the several 
hunrh'ed awards thus far handed down against l1'an. The 
rules adopted by the Claims Tribunal permit only lim­
ited challenges to the impartiality of members of the 
TribunaLfl ' F inally, since (as Iran agrees ) , the proceed­
ings and awards of the Clai ms Tribunal are not subject 
to the supervisory 01' c01'l'ective rev iew of the courts of 
the Netherlands, U.S. cla imants have no avenue of re­
dress from any irregulatory in an award."" 

That the proceedings and awards of the Clai ms Tri­
bunal a re not subject to the laws of the Netherlands is 
confirmed by the lega l opinion of the law fir m of Loeff & 
van cl el' Ploeg of Rotterdam ("LVDP Opinion"). (A 
copy of the opinion is annexed as an exhibi t to the Sup­
plemental Excerpts of Record, ) flfl The LVDP Opinion 

part of arbit rators Shafeiei and Kashani who "have al'rogated to 
lhemseh·es the power to determ ine what is in Iran's interests and 
to vindicate those interests ; in other words, they have become 
parti san and have now cast off even the semblance of im partiali ty:' 
Uniled States Challenge of Arbitrators Kashani and Shafeiei, 
r elJl'inted in Irania n Assets Lit. Rep., 9.343. 9.346-47 ( 1984) (CR 4, 
Ex. 5 at 5-7). 

., Notes to Ar tic les 9-12. Final Tribunal Rules of Procedure ( ~ I ay 

3. 1983) (emphasis added) (CR 4. App. A ) . 

65 Under the laws of the NcthcrlaJllls in effect at the time that 
the Claims Tribunal l'CIH.lcl'cd its award against Gl\1 I, arbitral 
awards made in the Netherlands and subject to its laws could be 
)'m'icwcd by the Dutch courts on the grounds that , inter nlin, the 
award goes beyond lhe arbitration agreement, is based upon an 
agreement whic h is void ai' exp ired, decides matters wh ich ha\'e 
not been claimed or awa rils more than was claimed, or conta ins 
contradictory s tatements. Dutch Code of Civ il Procedurc, Book lIT, 
Tille I ( J838) [hereinafter Dulch Code of Civi l Procedure) , Art. 
649. The award agains t G1\.1I arguably suffcl's from eac h of thesc 
fata l defects. 

 
United States 
Page 30 of 39

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 
40 

Thus, in order for an award to be enforceable under 
t he New York Convention, there is a r equirement 
that the courts of the territory in which it was ren­
dered had j UI 'isdiction to I'ev iew it.'''' This requ iI 'ement 
was noted in the Officia l Report of the Uni ted States 
Delegat ion to the United Nations Conference that au­
thored the Convent ion: 

rE j nforcement can be denied if the losel' proves the 
award has not become 'binding' or has been set aside 
or suspended. The latter element pres1~ppoSCs a 
measw'c of judicial 1'eview in the country of arbitm-

mcnl of a Swiss a\v:ll'd that had been refused enforcement by a 
Swiss COllrt because i t had been rendered by only two arb itrators 
(and not three , as requi red by Swiss law ) . Ultimately, after a 
scri e::; of appeals, in olle o f which it offered obitm' dicta on the 
enfo rceabi lity ill Hollan d of an a-national award , the Hoge Rand 
declined to enforce the aWaJ'd. The case is discussed and criticized 
at length hy van den Rel'g, supnt. note 47 at 41-43, who concludes 
that "[ilf i t can be proven that an award is not governed by a 
national law on arbitration, it canJlot be enforced under the Con­
l}('ntirlll." Id. at 4~ (emphas is added) , 

!i~ In contending that so-called "a-national mvards" may be e ll­

forceahlc limier the Convention, the Government relic!') on A I'ticle 
V ( 1 ) (d ) . which provides that enforcement may be denied where 
"lhe arbitra l procedure was not in acco rdance with t.he agreement 
of the p.al'tics, or fa ilin g such agreement, was not in accordance with 
the law of the country whel"c the arbitration is laking place." 
Am iclis Dr. at 40-42. The Govern ment argues that this provis ion 
acknowledges the pm"ties' ri ght to opt out of nationa l :whitl'ation 
law, As noted above, howc\'er, Art icles V( l )(a) (agreement mu st 
he "nllid un der the law to which the parties have suh.iected it 0 1' 

, . " under the law of the coullt,"y wherc the award waS made") an d 
V(1 ) (e) (award canuot have been "set aside or s uspended by a 
competent authority of the country in wh ich. or unde l' the law of 
wh ich, the award was made"), are "built on the prmnl mptioll that 
the award iR governed by a national arhitration law, , . ," van den 
Berg, S1t1>Ht note 47 at 37. Th i ~ conclusion is fur ther s llpported 
by t he legis lative hi s tory of the Com-entiol1_ See id_ at 34-~7. 

T il li S. "rilt iR ... inconcci\"able that, whereas Article V ( 1)(a ) amI 
(pl rC"f('r to a law nppli cnhle to the arbitration ag-rccmcllt and 

II , . •. 1 1 •• ; ! 1 f ••• , .. 11 . " f .·· . , ., 
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tion, for in most cases an award does not acquire 
binding force a nd thus become susceptible of enforce­
ment without some kind of judicial confi rmation. GO 

The dist r ict cour t simply fa iled to conf ront the issue of 
the Tri bunal awa rd 's nationali ty in reaching its decision 
to accept jurisdiction undel' the New York Convention . 
(See CR 12 at 7. ) 

2. The Claims Tribullal Is all I lItel'llatiolla/ 1'ri­
bllllUl Not Govel'lled by Dll ich Law (flld There­
(m'e Its A wards Are Not Natiollal A wards 
withill tlte Purview of the New York COllvell lioll 

I ran has consistently represented to the Dutch Gov­
ernment and at the Cla ims T r ibunal that " the Tribu nal 
is an international comt in the st r ict sense and is essen­
tially governed by public in ternational law" and that "a 
civil law or international tl'ade a l'bitration was not meant 
by the padies to the Declamtion." Letter f rom MI'. 
Eshragh (Agent of the Islamic Republic of Iran) to Le­
ga l Adviser's Office and Ministry of FOI'eign Affail's, 
the Netherlands, 5 I ran-U.S. c:r.R. at 405, 407 (1984) , 
(CR 7, Ex. 2 at 126, 128) (Supp. ER, Tab DI [herein­
after E shragh Lette r ]. 

Whi le the Un ited States 110W contends in th is Court 
that "T ribuna l awards may well qua lify as Dutch na­
t ional awards" (Amicus Br. at 37), it too contended in 
the di st l'ict com t that " intel'l1ational law" and not Dulch 
arbi tration law "govel'lls lhe Claims Sett lement Declm'a­
t ion" and that "the part ies to the Declaration attached 
no particulal' signifi cance to the situs of the Tribu nal, 
nor did they I'ely IIpon any peculia r featul'e , of Dutch 
law." Statement of Interest at 16 n.9 (CR 51. Simila rly, 
at the Clai ms Tribuna l, the U.S. Agent has represented 
that: 

This Tr ibunal is created by an intel'l1at iona l agree­
ment, a treaty of Iran and the Un ited States. This 
is an in te rnational tribuna l ; a creature of in te l'l1a-
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ments of either the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (Cmnd G419 ) 01' English conflicts of laws 
rules. Both the New Y01'k convention and the Eng­
/-ish 1'nles that would apply indelJendently oj that 
convention 1'equire that the a1'bit'raw'''s shall have ac­
quired their j!t1-isdiction pU1'8uant to an a1'bitration 
ay,'eemel1t which is valid according to its p1'oper law. 
The bank here camwt point to any such agreement. 

(CR 4, Ex. 8) (Supp. ER at Tab G) (emphasis added), 
Although the holding in Dallal was brought to the atten­
tion of the district court-and, indeed, was extensively 
briefed-the order of the district coul't did not so much 
as cite the only precedent on the issue of the enforce­
ab ility of Tribunal awards undel' the New YOI'k Conven­
tion. The absence of a valid "agreement in writing" pre­
cludes jurisdiction over Iran 's petition under the New 
York Convent ion. 

B. The New York Com'ention Does Not Allply To 
Awards Res ulti ng From Proceedings Not Subject 
To A National Arbitration Law 

1. 7'he Enforcement Scheme Provided for by th e 
New York Convention Reqllires II 1I1ells"re of 
National Jlldicial COl/trol alld Supervision 

The New York Convention applies only to "the recog­
nition a nd enforcement of arbi tr al awards made in the 
territory of a State other than the State where t he rec­
ognition and enforcement of such awards a re sought. ... " 
Convent ion, Art. 1(1 ) . In acceding to the Convention, 
the United States a dopted a "recipl'ocity" reservation, 
which further limi ted application of the Convention to 
awards that a re "made ill the ter ritory of another Con­
tracting State,"·' While the Claims Tribunal sits at 

51 The accession of the United States to the New York Conventi on 
r ... n, · i( l l"~ Ill ·" "'T'll" Tlnitnrl ~t!ltnq or t\mr-ri"'!l wi ll !l!1"h' fll o rnn _ 
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The Hague, and the Netherlands is party to the New 
York Convent ion, the Claims Tribunal essent ia lly sits as 
an inlel'llat ional COlllt, and its awards do not qualify as 
"Dutch" awards so as to be entitled to recognition under 
the Convention. This is confirmed by the fact that the 
Cla ims Tribunal has not even attempted to comply wi th 
the mandatory provisions of Dutch arbit ration law (see 
inJm pp. 43-45'. 

The New York Convent ion simply does not apply to 
awards that are "detached from the a mbi t of a national 
a rbitrat ion law." van den Berg, Sl!pm note 47, at 29-40. 
This limitation upon the scope of the Convention is ex­
plained by another lead ing commentator: 

The title of the Convention, which refers to 'foreign' 
arbitra l awards, cannot be totally deprived of sig­
nificance, nor can the meaning of the term 'foreign' 
bea l' no I'elation to the traditional concept of a deci­
sion made under a foreign municipal law. Moreovel', 
if an award wh ich was not g iven under any munici­
pal law could be recognized under the Convention, it 
would be hanl to g ive a meaning to the requ irement 
set by Article V 11) Ie), that the award should have 
become 'b inding on t.he parties' and not have been 
'set as ide or suspended by a competent authority of 
the country in which, 01' under the law of which, 
that award " 'as m~de.' All these circumstances point 
to the conclusion that the Convention only sets an 
obl igation to recognize awards which are made under 
a foreign municipal law. 

G. Gaja , I Illernational C01nrnel"cial A l"bi tra tion : N ew 
YOl"k COltt'ention, pt. I.A .3 (1984) (footnotes omitted ) 
I emphasis added)." 

tractin g Slale." 2 1 U.S.T. 25GG; 9 U.S.C.A. §20J , Nole 4~ (West 
1987) ("eprinted in Addendum ). 

as The Gon:'J'llnlcnt. suggests t.hat a decision of the Netherlands' 
highest court, the Ho~c Ranel. Societe Ew'npecmze d'Et l!dcs rt d'Rn­
trepr.-.,e, P. Y"~nslav Sta/c, Hoge Raad, October 2G, 19n ( rcpm-

, ,.. • . .. _: •. r i •• I.: ' •.•• , :~ .. . 'l'J,. 
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Hoffman was pUl'suing its claims in a California federal 
district court, Rathel' than embl'ace the Claims Settle­
ment Declaration, Hoffman contested the Govemment's 
right to suspend its claim, See Sec/wity Padfic, 

Finally, I ran has conceded at the Clai ms Tribunal it­
self that those proceedings do not satisfy the require­
ment of Article II of the New York Convention that 
thel'e be a written al'b itra tion agreement signed by the 
pal, t ies: 

[Hlow can AI'licle II of that Convention be recon­
ciled wi th the absence of any written agreement be­
tween the arbitl'ating parties when one party is not 
a State having adhered to the Algiers Declaration, 
, , , Any assertion that a claim b1-ought bef01'e the 
I mn-UlIited States Claims TI'ib1mai by an American 
national (whose 1'emedies before AmeTican C01Wts 
were ban'ed by an E xec zdive Order of the President 
of th e United States) is voluntm'ily submitted to the 
intenw,tional Tr ibulIal /(I01dd 1'equi1'e a Tath er in­
gen filo!LS constrlLction of the terms of A1'ticle II the 
New York Conventioll,'" 

Facer! with wha t Iran itself concedes to be perhaps an 
insurmountable obstacle to enforcement of Claim~ Tri­
blllwi Awards undel' the New York Convent ion, the 
Uni ted States " ingeniollsly" a rgues that the procedural 
rules of the Claims Tribunal suffice to supply the I'equ i­
site wI' itten agreement by the parties to resolve theil' di s­
putes through arbitra t ion, Amicus Br, at 32, 

Twenty-seven months after the Algier s Accords, a nd 
seventeen months aftel' Hoffman fil ed its claim wi th the 
Claims Tribuna l, the Tribunal amended its rules to pro­
vide that" [tlhe Claims Settlement Declaration const i­
tutes an agreement in writing by Iran and the United 
Sta te~ , on their own behalfs and on behalf of theil' na­
tionals submitting to arbitmtion wi thin the fram ework 
of the Algiers Declarations and in accordance with the 

'" Memorial of the Is lamic Republic of Iran , Irall-U,S, Claims 
'I' ,"ihl1l1 :1 1 (':1<:"" A I ? I n ,. f ,.,h .... ,· l Q 11')Qr.; .,t ?n ,,.,p 7 r .. , . ' . "n 
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Tribunal Rules," (CR 4, App, A, Final Tribunal Rules 
of Procedure, Rule 1.3 ) The United States asserts Lhat 
th is rules amendment somehow provides the requisite 
ag reement by Hoffman to have its cla ims against Ira n 
resolved through arbi t rat ion, No after-the-fact tinkering 
by the Claims Tribunal with its rules, however, can 
supply a wri tten agreement to arbi t mLe tha t do~s not 
exist, 

Finally, the dislJ 'ict court's finding Lhat the Algiers 
Accords constitute the requisite agreement in writing 
unrlel' Article II is directly cont l'adicLed by the only other 
court to consider this question, In Dallal v, Bank Meliat, 
the High Court of England declined to enforce an awa rd 
of the Clai ms Tribunal through the mechanism of Lhe 
New York Convention, The Dallal court concluded that 
the proceedings a t The Hague had not been in conformity 
with Dutch arb it l'ation law (see in-fm pp, 43-45 ), in pal'­
ticulaJ' the requirement that agl'eements Lo arbitrate must 
be conta ined in writings signed by the pa1't ies : '" 

If, as I consider, the propel' law of the ag reement 
was Dutch law, then the agreement was a nulli ty 
beca ll~e it did not comply with the requirements of 
the Dutch code, I t follows that, if the award of the 
tribunal at The Hague is to be recognised in England 
as an arb it ral award, it cannot sati sfy the requ ire-

,. Article G23(1) of the Dutch Code of Cid l Procedure prod des 
thai "The arbitration agrccmcnt concludcd aftcr a. dispute has 
ari sen (submission ) must be madc in writing and s ig ned by the 
parlies, , ,," ( English lranslalion set forlh in the Dallal opinion) , 
See infra pp. 44-45 . Under Dutch law, "only the ri g hts which olle 
has at one's free disposal can be brought before arhit rators and thiR 
only by agreement between the pal-tics and arbitralors." L. Harden­
berg, The l \'IvoTds of the ]nlU-US Claims Tribunal: Seen in COJl1lec­

lion ".ith th" Law of th e N etherlands, Inl'l Bus, LalV, 338 (Sept. 
1984), ~ I r , II"rdenberg, a Dutch lalVyer, concitules lhal: 

Both as pects nre absent fl'om the procedure be fore the Tri­
bunal. The frce di spm~al has been taken away f rom lhe parties 
by the treaty of Algeria and consequcntly there is no question 
('If fill 'l ..J l itl' ~l ti "" ll rnmn'·nmio:: .... h(.t \\,,,,,, ,, til ,.. liti"Olll q 
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IRAN V. GOULD 
'oJ ~ '_. " 

I~ tHE ~~ITED ST~TES DISTRIC'r CO~RT 

CENTRAL DISIRICt Of C~LlfORNIA 

MINIs 'rRI Of DEFENSE Of ~Hg 
ISLAMIC ~EPU9LIC or IRAN, 

Petitioner, 

1/ • 

) 
) 
) 
) 
) 
) 
) 

CCULD, INC . , COULD MARKET!NG ) 
INC., HOFfM~N EXPORT ) 
CORPORAtICN, COULD ) 
INI!:RNATIONAL, INC. and ",0 .. one ) 
through Ten, ) 

Respondent. 
) 
) 

-------------------------) 

CV 87-03673 RC 

ORDER 

for the reasons stated below, thl' court dsnies the 

I 

de!ln" motion to dismiss the petition of the ~ini.try of Detense 

of the rllamic Rlpublic of Irln to entorce the a r bitral Iward 

entered in its til/or by the Iran-U.S. claims trlbunel. 

Thl. cale Involv" a petition to confirm an Iward 

.. ranted by the It'.n-Unlted States Chime Trlbllnal (Triblln.l). The 

Trlbllnal wal created IS p~rt of the agree~ent that re.oll/ad thl 

host.ge crill. between the Unltld States and Iran. The a~reement 

was announced In jeclJrations that are known collectively as the 

cllims between nltionals at o ne eOllntry and the ~ol/er~ment of the 

1 
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othec, ~~ wall as claims betwten the two yovern~tnt'. Undtr the 

AIQa:l.n Acccrds. however, the ~wo Jovecnm~nts are not permitted 

to fll. clel~9 before the tribunal a~aln9t natlonal~ of tr.e ether 

country. Tr.e ~overnments .re permitted, however, tQ fll, 

counterclaims ari.lnQ out of the same cccurrence or transaction. 

Thtcftfoc., Ira~ could not have djrt~~ly brouQht Its claim b.fore 

I t~. TrllJunal In this ~ct1on. Hoffman fll~t1 tht Inl~141 claim 

e 'for. the Tclbunal after Its action in fader"l COl.:ct ..... a9 dlrtcted 

th.r. by reason of the a'ttl~ment process. 

Tho petition that Ie tht subject of thl. action Is bastd 

upon an awart1 Qrantsd In ravor of Iren on Its counterclaim •• 

Hoffman', claims Involved two contc"cta. Iran instituted 

counttrclalms, over ..... hlch, Hoffman arQued, the Tribunal did not 

have juri.dlctlon. rindlnQ that fore. majeure had terminated the 

contract., the Tribunal i.sutd an Interlocutory award announcln~ 

Its Inttntlon to conduct an e~ultable accountln~ betwe.n the two 

Subsequent to the interlocutory award, Hoffman was 

merQ.d into GQuid Markttlno Inc. (GMII, a wholly-owned lubsldiary 

of Could Inttrnatlonal, Inc. (Goul ,:ll •. \8 ~ ~.eult of the m.rQer 

shar •• of stoc~ In Hoftman w.rt conv.rted into shares In Gould. 

Tht Tribunal Issutd its award In f.vor of Iran on Jun. 

22, 1984, reforrinQ to GMI e. the claimant. Th. aw.rd con.olidlted 

the claims arising trcm the contract~, and .warded I:an 

$3,640,:~7. I). alon~ wit h ~peclf!c yerf~r~ance o f part of on~ 

contract. 

Iran has filed this petition s.~~lnQ to enforce the 
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(I 

.wa~d. The motion to ~ismisl dss~rta two prlnc!~a! positicnsl 

I. Tho R~puolic Dt l~an i s ~ot entitle -j tc access t Q 

t~e courts of the United States. ~nj 

2. There I. no le;al mechanism for entor:~ment cf the 

Ttibunal'a awatd available to a United States eo~rt. 

>.ccesa 

Defendants ace, of course, correct In Itatin; that tne 

United States ha. not formally recoQnized the Republic of Ieln and 

that, Indeed, the nation. have enQa;ed in r"cent months In aca of 

mutual hostILity, attended by sUbstantial calu.ltie. en elch lid •• 

It il likewise correct that, a. an hletorlcal ~en.eal principle, 

acce •• to United State. court. hal been re.trlcted to nation. 

enjoyln; reco;nition by and diplomatic relation. with thl. 

country. Whether that principle retaine 11;nitlcant vitality In 

the turbulent year •• ince World War II, which hive .een wholesale 

dlparture, from thl nicetle. ot 19th century diplomacy, ~i;ht be 

debltld. It i. not necessary to en;l;e in that analy.I., however • 

becau.e the crYltal - cle.r ;overnlng rule I. that Icce •• to our 

court, Is a matter strictly within the purview of the Executive 
~-' ~ Branch...:..J ·.!n PElze( v. Governnent of India, 434 U.S. J08 (19 78),) 

the Supreme Court Ita ted -- im~edlat.ly after it restated the rull 

for which the csee Is cited by defendant. here -- that It Is thl 

exclusive power ct tne Executlve Branch to determl~e which nation , 

are entitled to sue I n thl3 ~= u ntry. The Court we~t f~rthee :0 

Branch. That endl the Inquiry. Th. Governm.n:·s Statement of 

J  
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1. The ~tltement Is ~Ictum: That may ~e teue from ,s 

str!c:11 technical ~tand~olnt, In the ,o~s. that It was ~ot 

n.cG"~ry to re.~h the relult th.t obtained. The fact i. that th l 

court YI8d th~ quoted conclulion to 7rou~d it. decision, and tho 

Itatement lola. hardly a "throwaway lin •. " 

2 • The Ninth Clrcu!t'~ holding 10111 Inconliltene with 

the dech Ion t~ Damee , Moo re v . Regan, which should be rud to 

uy that the "ccorda Ire ulf-executin;1 That Ir;ument hal I bit 

more .ppeal, but the Panel obvioully h.d studied Dames , Hoor., 

alnce it WI' cited. It I, ;ener.lly the province of • court ot 

app.al. to tell district court. within itl circuit what. Supreme 

Court dect.lon m.an. -- not vice-vers •• 

J. The court here ,hould "Ive "orelt weloht" to the 

opinion of the ~xecutlve Brlnch a. to lnterpret.tlon of an 

inter~.tlonal aoreementl Thlt II true, to lome extent. Suttice 

it to I.Y that the view ot Iran v. Boeing I, problbly quite a bit 

different from I IOtt chair In DOJ headquartere th.n It i. trom a 

dletr!ct bench within the contine, ot the Ninth Circuit. One 

ml;ht speculate that the Panel decldln" the cae. would .t le.st 

have .tated It. conclu,lon In dlffere~t term. were it conllderln~ 

the fact, of the matter It bench, but this court II bound by the 

decll!on ~e It 'tands. 

-
II. The court II of the opinion that JUrisdiction to 

5 
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con.ld.~ this case Is a eeered ~y the Convention on t he Reco~nlt(on 

and Enforcem~nt of Yo~e l Qn Artltrsl AW4rd, ("th e Conven t ion"). 

119701 ) U.S.T.S. 2517. T.I.A.S. ~o . 4997 . In the Imple~.ntlng 

1.~lslatlon It il clea[ that ~ctlon. arls~n~ undar provisions of 

the Conve~tlon arl dee ml d to arls. u~d er the lawe of the United 

Stat.l. 9 U.S.C. S 20J. 

The Convention ce~talnly Ie applicable to th~ claim here 

In that the Tribunal Is a permanent .rtl~tr.l body , the dispute 

4t Involv.d l.g.l perlons and a commercial relationship , and the 

dlclsion wa. rendlred In the territory of • contracting state. 

4t 

Thl defenle objlction to thie ~.~Is of jurl.dlctlon II two - foldl 

1. Th.r. W.I no .gr.ement in writinQI The fact th.t 

neither Pre.id.ntl Carter nor ReaQ.n PhYllcllly IIQned the Accordl 

il Irr.levant. The hl.tory of thoae prooeedinQI teaches that they 

both embracad the aQ~e8ment .t le.lt al fully', if they had done 

10. The ~ue.tlon whether the EXlcutlve c.n bind U.S. per.on. to 

luch an arranQement .1 I f thlY were slgnatori.1 Is Qu its 

.ffectively dispatched by the Ol m •• , Hoor e deci.ion. Ths powe~ 

to .xerclse .overllQn authority to the obj.ctlve of lettl.ment of 

nationals' claima aQlin.t forelQn ~ov.~"~ent' I. not lubject ~o 

a.rloue doubt. The Claims Settlement Declaration ia ,pecif l c that 

It conltltute •• written agreement b.t~een ~h8 nations on t he i r 

own behalf and on behalf of the i r nltinnals. 

2. The !rlbun al MU9~ ~ a V 9 ~ p~l l. ~ t~~ law of The 

N.therlan~e for the award to be enforcoable under the Con~entionl 

6  
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• 

~hll1 the Tribunal made e~pl l clt r.fere~ce to !~tern.tional law, 

It wa. sittlnQ In the Hague. If it had applied Dutch arbltr~tlon 

principle. the result would have been Idlntical. The defen.1 

, objection on thi. point ha. 80ml .pp.al, but ~he form v. !utltance 

ten. Ion should bl r.sol ved In favor of thl overridlnQ judi cial . 

intereet In efflctlve arbitral proc.edinQs, even on thil scale. 

Thl court I. not at all convinced, in any svent, that relianci on 

of international law would tiki thi. award out of the -7 
the Convent 10n~ __ 1 .mb it of 

the body 

Th. defendantl' objection to the form of pleadlnQI herl 

while Itdctly corrlct, Ie unavlllinQ to .Icurl dieml".l. Thl 

iaaul i, fully be forI the court and h., been mIt by ext.n.ive 

brilf, and argument. of thl defenae. F.R.C.P. 1. 

Thl motion to dismiss on the Qroundl dlscu.led abovl 11 

deni.d. There r.main the illue. of which p.rtill Ir. properly 

bound by the .w.rd .nd affirmative dlfln.e. to enforcement. A 

_t.tu. conferencl to discus_ the future proQre •• of thi. cise i • 

orderld tor February 10, 1988, It 3100 p.m. The parties will 

lubmit Itaeul memorenda with recomm.ndatlonl no latlr thin 5 da~ 

prior to conf.rence. 

RICH~RD A. GADBOIS, JR. 

United States District JudQe 

DATE D I 

~1c.n,\e..I\' It.! J /(,J&-
7 
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