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268. UNITED STATES: DISTRICT COURT, EASTERN DISTRICT OF

NEW YOREK — 26 September 1986
turemg {,'nmp.u'nj.. Hr.-_*,n:.' Ferniilh If'.'r.n'll'lI

.|'.||r.~|:'m7 p, Dahlpren Menufar

ek F'r.-.!_*.'.g'?r.'_:.'.'l Dyrue krrigf

schmenwerk Planets; .ﬁ'ra-_*.'n." Ferath |f.|11-||'.| and .II.IEhl!"?r": Meanufeciurs

ing Company ©

['nilecahng Aussenhandelsgesellschaft MBH, Wolks

eigener Ausiemhandeliberneh Polygraph Expori-Import Cagnpdimy

and Four Seasors Pranbting Company, Inc,

Stay of judicial proceedmgs pendi

ng arbitranon

Hligy

Arbiterafion agree

ment existing only between some of the Barmacs

{3ee Part 1. B.1)

MEMORANDUM AND ORDER

WEXLERK, District Judge

Plamtif{ spouses Michael and Marcth Dap
pus commenced this prodocts |sbinily-a
tion against the Dahlgren Maduiscthring
Company (“Dahlgren™), Rogal Jenith Car
poration ["Zenith"), snd, YEB )Polygraph
Drruckmaschienenwerk Planeta (" Planets™)
m Mew York State ﬁ:upn-tlu- Court for an
injury sustuined by\Maghael Lippus in the
courie af his umi:irrgmenr_ F"|u|:||:'lla. afi
strumentality “gf” the German Democratic
Republic [CCIEYl, removed the action W
this Cpurt\ander the Foreggn Soveremgn
Immuntics Act, 25 US.C, §§ 1602-11. Ze
nith wn®® [hhiFren have assertsd eross
cliimapainet each other and Planeis, i
it commenced & thind pary  action
dgainst Four Seasons Prnting Comipuny
Ine MFour Segsons”), Unitechna Aussen
handelspeselischa®t mb.H. ("Unktieckna™,
and Volksempersr Augsenhandelabetre

* The text is reproduced from 644 Federal Supplement, p. 14

L-opyright (L) Wes Pai bl fmhserg Ca

Paipgraph Export-lmport Company {“Paly
praph”l. Un consent and by Order of Mag
strate Jordans, Dabkleren joined i this third
party action. Four Seasons cross-cloimed
REMINEL I8 w0 co-thind party defendants
and asserted counterclaims against Zenith
and Daklgren. Planeta, Polygraph and Un
itechan {ecollectively the “GDERE  Defend
antz"} have not asserted any cross-clajms
counterclams, or thied party claims Llis
covery in the case is virtually complete and
the matier bas been scheduled for & nop
jury trml  Before the Court at this time
are Planets's mations to dismiss plameiffs’
Complaint for msufficency of process
Hule 13bHd), Fed R.Civ P, and the GDE
Defendants’ joint motion o diamiss or stay
Zenith's croas-claime pendmg arbitration of
atigation in the GDR. The Court will turn
first o Planeta’s motion to dismiss plain-
tiffs’ Complaint for insufficiency of pro-
iy ]

Th {1 (1986}




268.2

The following facts are relevant to the
service of process msge. On May 13, 1983
plaintiffs delrvered & copy of the Summons
and Complaint to a Mr. Hormst Streichan in
the commercial section of the GDE embas-
5y in New York City. In an affidavit
counsel for Planeta states thai Streichan
haz no conmection with Plameta, bat is an
employee of Unitechna, Altman Affidavit,
5, Three weeks later, plaintiffs served
another eopy of the Summons and Com-
plant at the GDMR's Mew York embassy on
a person named Mi Dachmar. Planeta's
attorney also states that upon informatsog
and belief no ons by the name of <bls.
Lachmar is employed at the GDHR epilfassy,
Altman Affidavic 15 It appeary, how-
ever, that the person served ma§ koge Deen
I'.i'ug.—..u.r Euchnell, Mr. Streichegd secre

Nefther Btreichan_pow K¥ehneli wre
rently authonzcd €0 Secept sen'sts an
behalfl of Planets ~Nefendani's cou
alen affirms thay Bianefz koz n ftore 10
the United Staged ™ m

DIEETEEE 17

R Terk
managing, of pencral agent authoretzed
receivy sprier of PTOCEES 1N the
Sama\(RaAd Affidavit, T2 On Aupust
1988plaintll served o copy of the 3um
masiy, and Complaint on the NMew Yark Sec
pursuant to MY . Hus
Corp.l- § 307, and reserved the Secretary
of State on Movember 7. 1983 who man
firmed service m o letter dated December
B, 18983

In Mmrch 184S D

L mted

refdiry of Siate

ntrffs’ rounsel Pe
rd

from A Dieover Peh
n the Commertia

celved o short letier
who is o b

Section of the GDR's New York embasay
In pertinent part, the cormespondence SLat
ed that

st SeCretary

NEW YORRK CONYVENTION

Ti.'H'.II.:I.' we gob vour Third ]Jll.'f.l' S mmoris
duted August 20, 1083, Pleass-potice
that the POLYGRAPHAEzport-Import
foreign trade enterpriae i8 jocated m the
German Democratc Hepublik, 1080 Ber-
lin, Friederichstrasss 5]

If you want tg serd Something to this
enteErprise phm dend i to the above
mentioned Rddress

Altheagh 1t 15 uncontested that Zenith
attfmpted to join Polygraph to the action
d8 % third-party defendant in &8 Summons
daged” August 22, 1983, there ia no indica
uch that the LIFI[.IIJHt"J have nsnerted o
tlaim aguimst Polygraph, who 15 sued here
a8 a third party defendant. Nevertheless
gn Marsh 12 1984, plamtiffs’ counsel at-
tempted to re-serve Planeta by sending o
copy of the Summons and Complaint
npainst Planeta o the GDR at the Berlin
apdcress menboned iIn Peh's letter. The
papers were not addressed and dispatched
by the clerk of the court but were merely
sent certafied mal snd withogt 8 German
translation. Un Aprl b 1984, plaintiffs
FOUNES] AFRIN CENL AN UnrAn&tated copy of
Lhe Summans and '.'c-rr.pl:.l.nr.. this time by
regestered man return recopt requested, to
Pinneta at another sddress in the GDE and
also o Polygraph in Berlin with instroc-
tens to forward the docoments o their
lmwiers m the Lnited SEats Flaneka's

i
ntiorney Btaies thal o

ceived from Flanela o eopy of plomtf
April 5 Summens and Complaint Ran
Affidawic, © 8 Fharly 4 af Plaseta
FE AvEd Lhe deDibn L

Plameta  ===uar tpt the LCompolams

§ ho dpmiesed eease pinintiffs v

" T T L ey

FOVESEIN
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g @

f the Foreign Sovereign Immunitics Acl
g UEC § 160801 "FSIA™.! It i con
eeded that under the FSIA proper service
musl e male upan Plafmris i accordance
with eiher the first clagse of subsection
(b¥® by delivery of the Summons and
Complzmt in English to an agent or officer

!

in the United Seates), or by clause (H) of
subseciion (bN3) {by having the clerk of the
court mail a copy of the Summons and
Complaint return receipt requested togeth
ar with a3 German translation, o Planeta's
offeces 1 the GDRL 1t 5 bevond doobi
that § 1608 is the exclusive means of ser
vice gnder the FE1A. 1976 U .8 .Cade Cang
& Ad News 6504, HEF2 Planeia sontends
that plaintiffs have not comphied with the
service provisions of the FS1A, either un
der subsection (BHT) or (bWIN B

Thoagh styled as o motion o dismiss for
lack of personal jurisdiction, Hule 12(bKZ)
or msufficiency of process, Huole [HbN4I

i. & 180 pros o 1hat

by Semcioe W the courts ol the United Siabes
ancle sl \ike, Seares shall bhe masde upom an
sgrrcy ek asitramentality af & loresgn mate

by drisvery of a copy of the summaors
angd cofiplacnl i85 RETOrGanoe wiLh anw I#":'I-'II
srrampement for service between the plamaifl
and the spency ar wmumeniality. or

{38 of no special arrangemenl EXiVIN brw de
fivery of 3 copv of Ehe sEmMMons and com
pl.a_-.r'.1 piiher Ly &N afficer, a MAanaging or
penersl agent. or b0 any oiber agend aulhe
riged by appointimest of by b w receve
wrwce of process 0 the Unoied Siades. or 15
scoordanee with an applicable insernatiomnsal
converamn on service ol judicusl documsents,

L=

Flaneta's motion o dismise for failure to
eomply with sobgecton (BHL) can alse be
elaszified as o motion under Rule 12bi5) to
dismiss for insuffieeney of service of pro-
ocess. . Waght & A Miller, Federal Prae:
Lice & Procedure: Cimd § 1353, In ans
event, Mlaneta contends thai the service of
process At the commereial section of the
GDR embassy n New York is madequing
UTHIET SHDSECT
no agents or aoffwers in the United Sgats

n (b7} because Plang: hiy

authorized W sccept process

Flamt:ffs do not éapute ghesiiacia, but
argue thal serveee on the Sgeretary of
State, pursuant to NA BywsTorpl. § 307
iMcEinney 1986), guahiies” nz valid ser
¥ice upon “any athelagent authorized by
appointment of by law Lo recerve service of
process o thadUpned States.” 28 US(
§ 1608(END). \ThHe saue 5 one of first m
pression. N\ AlRhoogh there i3 no indicatwn
{roam, égher the plain languape of the stat

4] I servior cafnsiol b= mawde under para
graphs (1) or (2], ard i reasonably calcalased
1o pive actssl modice. by delivery o 8 copy o
the mummans &nd complaam, iogmber with &
vransdstion of each mte the offical language
of the aregn aate—

(&S s direcied by an suthonty of the Foo
sign state or political subdivision in respone
io @ letier rogatoey oF Peguewl o

(B by any form of mail requireng & signec
receip, i be addressed and dispasched by 1oe
clerk of the court 1o the agpency oF IASINIMER
mlity in be served, oo

{Ch am direcsed by order of the cour con
sasten with the w of ihe place whete aervice
i 10 e made




M E W

ahe ue the legislative history that Congress
mtended for substiubed sernce under stats
law o fall withim the provisions of th
FRlA, e 1976 L S Code © ang. & Ad seEws
G624, the onby other eoart to have bieen
ronfronfed with o simdar quesbion meld
tkat servier on the Virgma Secretary of
the Commaonwealth pursnant 1o the Virph

in lopg-arm statute could “eoncewably’ be
praper under the FSLA. See Unidpue Cor

paratiior jerolimeas Argemtinns 55
F Sapp. 491 (E. DL Vo 1984]

Isn fmideme sn AmMerncan corparstion
commenced an aetion for brepch of eon
tract agninst Aerolineas Argentings, whech

an instromeptality of the sdereifn -
von of Argenting. Service was affected Sy
maLing a copy of the Summons amd Cimn-
pluint wn the Viegnia Seeretary of fhe Wow
manwealth, who acknowledged semicerand
forwarded the eourt documemes td Aerol-
nens affice i New York, (S50 5_-'~|_,_;'.: il
g In Frantisg the rpoglN to dismiEs (o
lack nf personn! pigeffievon under I8
[ | 1IMNSL ghe NoWfyme court nppar
#R0t aesmed NGO discudsinn that Th
aervicd 0f R*SREiEn SWereicn o accord
znee wilheiA\ stale was proper under sub-

eretion MeEY BRs found that A hnens was

twvafidehe tench of the Vieginia long-arn
statyie, Therefore. despite recerpt of ser
NLERErIlInEas Was nol subject [0 personk
wrikediction under federal law

(1.21 With all due respect. this Coort
dizagreen with the apabysie emploved m
[id Feadura' biw Tl ¥ pro-cmpts the
states m the area of foreign relntyons even
SROUL T LN FF' A MEDFESETRLE A FTRor | THEDE
T { foreign sovercign  immonis
Vehon foderal low pro-ompts |
erence to local lnw s simply not germane
The federa! court = the only forum in
which either the GDR or Planets can be
sped and § 160% 1w the exclusive method of
service of process  Absent a elear mdica-
tioft from Congress that the FEIA incorpoe-
rates state inw by reference, thes Lourt =

anwillmg to allow an arm of a faregn
Faverament to be subject to personal furs
dectsn under state law  Moreover, upon
elose exmrmubalion, the |E@gsiative MStory

FEPR R LRI W B T ELLN

Appars Lo pejesl &n imphcit ineorporatson
te law by reference. The statuie
HER ANf PXRHICTEY FUH Das EEpE e, under
ala@ie law, but the lkgislanve QUSRory/Stales
specifcally that § 1608 wad meant to fill a
vard in state and (edepsiNlaw. H.R Rep
Mo, B4-1487, 94th Congy, Td Bess, 24 (1976,
reprnted 1w 1956 U5 Uode Cong. & Ad
Mews 6622 To @lewdearvice onder state
lnw would viflaidhe clear intent of Con
rreag s resewve fo federal law the axelu-
sive meifiod Ter service of [IOCEns

| =[x

i3] ‘W afditwon, meorporatng the ser
e protveons under state law woold maks
Lhe eidtute confusing, unwieldy, and mef-
f gt Lise of state service dosd nol ap-
ypenr to coincwde with the oojective of the
FEIA's service provisions, namely, the ere
stinn of a2 single statute caleulated to en
gure Lhat the foregn povernmental 118143
has notsee of the sutt. Allowing the law of
Lhe sLATHE L 5-1'...5::_'. BErTEDE whaer
§ 1AORLHS) would mean that the concis

ited procedures spelled out i
§160E wouid be sepplemented by the mal

tudy of nop-uniform methods of servicr

for cach of the fifty saces. | effect, th
exeeption wonlf swallow tae ruls Thi=
ofstrucnos of the SAINWT,  Aanaguaghe
couid nob Bave been the miont of LOonETess
and the Coart therefore holds that sernice
o the Secretary of State ander state law is
improper under § LG0OE

|4] Assumng. bowever, tha® Lhis rea
=onmg = incorrest, lhere are independent
grounds to invealidate service under § 307
First, Planets is a commercial entity aof 2
{oregn sovereypn and as such. can hl.T'.'“:-'
b deemied 4 “{oreign corporation” as that
term 8 defined under Mew York's corpora-
tion lnw. See 5.Y Bus.Corp L. § 102aNT).
second, 1t appears that pluntifls falled to
comply with the service provisions of
§ 307 The Court canciudes therefore that
pttempted service under § 307 1 not valid

serviee under the FSIA.

Flanetn also contends that service did not
campsy with subsection (BEINE) becnuse:
(1) service was not dispatehed by the elerk
of the court and; (3 & German transiaton
did mot accompany servies U mpgmin,

United States
Page 4 of 7
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plamntiffs do pot contest these defwiences
under subsection (bN3KB) but argue that
under the holding in Fanco Metropolitang
& fesarrollo de Aulfopisies y Carreiers
de Guatemala, 616 FSupp. 301 (5.D.N.Y
19685}, Deh's March 5, 1984 letter to plain
tiffs’ eoursel constituted o “requesl “by
an authority of a foreign state or politica
subdivision 0 under  IF Uac
§ 160B8(bKEKA). Plamtiffs contend that
Dkeh's letter takes this case outsme the
statutory requirements and that the zervice
by mail in the GDR in mid-March and early

April conformed o this “requeest

In Banco Metrepofilane o Guatemalan
bank commenced an action in MNew York
stale coori Lo recover paymenl on promis-
sory notes guarantecd by
authority of Guatemals
tempted imitiakly when plamtff bank dalpy
ered proceas in English a1 defendants’ of
fiee in Guatemals. &t which time slamtaff
were allegedly sdvmed 1o

the monetars

..'L'."a_ll".-\.'l' wis at

BEM E rOr A at
Guatemaln’'s New York consulate. whach
they &id the followang day. D
then moved to dismis
had ever advised service in Mew York, In
denymg defendant’s motion to dizmiss,
Juidpe Sweet held that defendants had ap
parontly “reguested” that service be moadd
In & particuiar maoner anc servce of pEes
cess in English m New York, pursudnt )
this “request . thoogh not in technical toef
phiamee with subsection (bE31's rRguifement
that a translation accompany\ Ppedoess, op
peared to constitute subsphintalcompliance
with the statute. Jodgeesess did not hold
tnhl.".u.'ll'-l.":- Lhat servite Was vahd, but
merely that plaiptifNhad made 3 prime
_fﬂfl-:' B OwWIng that J'JI'IHd.II:'.ILlr. EX1SLaE
Unsil such ihme\ adoan svidentinry henringe
could be deM i reanies contested fartual
allegatsags, that cours held that the motion
o demtes Would be dended. 616 F.Sopp. at
304\ ™Srven the nature of the issues
presemed and the problems intended to be
addressced by the FELA. strict enforcement
of it techmicalities here would be mappeo-
priate.” Jd

g P .
F I CTRERTLL

EIEEnT Ok

[&] The cmxse at bar is factuaily and
iegally distinguishable from Samce Metro

SHE 5

piodi fEme Fek's better, though sent 0
pluntiffs” eounsel, can hardly be doemed a
request”’ of the Lippuses because Peh's
lecier refermed o Lenith's thirnd party Lom
plaint against Polvgraph and mot to piain-
tiffs’ arction against Planetn. Although it
18 mot clear why Feh sent the keller Lo
plamntif{s counsel, the leiter had mothing to
do with pluintiffs’ claim. Copes of the
Summans and Complaint were mailed by
plaintiffs w Pelygraph. but as best the
Court can determine, plaintiffs have not
Ta the extent that Pek's
lotter could be deemed o ufder
subsection (bE2), 11 was, &1 DeEL, 0 regquest
of Zenith, not pluintaffe,  In addibes, Wen
f Ligh's letter could be termed at r-.'l.|u.|.'*.-l'
af all litipants Lo serve profesy B Poly
graph ir 12 sl Sold fHotl be &
1 would ap

sued o Ivgraph
refjusst”

Herlin
reguest from Plancla. becabe:
pear that Deh is with@ulNutharty 1o s

i htall of Planew. In
Li'N-"""" have pot

A, AN
aguna NS ol Eraph

ELCh 3 reqoest

aFseried

6] NeSPaoter, despiie the elear wording
{ the \&tatdze nose of the dacuments
Tr.;J.:.I:-:'. =] the GDR wis scoofmpanesd "'.L 3
Clermean/ teansintion It
Bef"® letter did not reguire & translaton
getauze under (BH3L o part
the translation regquirement. § 13X b
The wording of subsection (b¥3) makes it
clenr that an offioonl transtatkon most ac
company the Summons and Complaimt
whenever servioe 15 nttempied under (BEA),
regardless af which of these three methods
urder (T In nddition, there
are soond reasons for regqummng thai the

= no onewer thot

CRON0S WA

i85 emnployed

opeping  volley of court documents be
trnpsinted. Sohasctson (B @ the aervibe

of las: resori under the FSIA. In the
event Lhat service cannot be made under
ibj1) or (biE, Congress clearly wanted w
nsure that o foreign government would be
apprised of the pendency of the lawswit
because (N3 requires specifically that the
service b “reasonably ealeulsied to gpive
wctual notics Comprehension  of
court documents from & foregn land 18
sided if they are sccompanied by & transle-
ton i the deflendant’s lknguage r5|.n-:l:|.H.|.|}'




NATIONAL JUDICIAL DELCISILENS ¥. IR

and accessarres of five separate GDR man-
ufacturers, one of which was Flaneta. For
ita labors Zenith would receive a commis
sion on sales i the United States in
Aprl, 1280, pursuant to the distmbutorship
agreement, Unitechna zold to Zenith the
machine mvolved m this lEwsut  Plineta
was not & party to that sale. Imn August
1980, Polygraph was created by an official
governmental act of the GDE, and, pursu
ant to an sgreement among Lnitechna
Polygraph, and Zenith, Polygraph succeed
ed 1o the bosimess of Unitechna.  Planeta
has mo sathority to sell its products directly
to Zenith. [t must first sell them 10 Uns
techna (later Polygraphl, who would in turn
sell them to Zenith for export to the Liniged
Swates. Ramd Affidavie 75
tmbulorship agreement with £x |
wechna and Polvgraph signed in thewr own
CApACILES ano NOL on Deffn&il [ ar &8 &4

In thesr s

agent for Planeta or any oth
facturers whose products

[12] Under the Federal Arbitraton 4t
federnl law appiics all questions of
mterpretation, construction, validity, B0
cability, aml cafurceability [of arbgeagon
A resrmenl LCarmen o i Pecispgch
d Co, 453 F.2d 1200, 1211 34 B\ cert
denied, 406 U5 940, 42 S AWML 32
LLEdA?d 337 1 HBerbemuw A& twenge
sellnche ¢ Socielg Tmgusmstic Agricola
*Tresae”, 471 F Supp TYE3, 1160 (5. DN.Y
1678% fa e FerSagd Spd., 441 FSopp
2EEX YT affd ymihowd

optrtan, 88 EA
applicabile Dedw A federnl law consisis of

- = .
{ ¥ W 1 fi T
b, = LE I 1 ok .I LI

generzl N\ S ®pted principies of eontraet
‘RE: L [ anal Bonk, 82
§1 2 Cirl860r  Ferrara, 41

Rowpn, a3 B0, Inm this Circuit relinmrs

pancples { contract and agency determin
i hiich parises Are Yerignd by an agresment
to arbatrate Wedllepter Brothers e

i & 5 Tremsporiabion Co, 62! F3d 518

heeh 128 Lor [U80Y Worem Dhyfrbufors. [ac

r. Fhone-Wate. Inc., 600 F Suopp
(ELD N Y L9855y Fopregre O ¢ BRA Han

son [Dhec, Lid, 441 F

Supp. 841 R4S (BD
N.Y 1977 modified ar ofher orourds. 553
F &4 88 3% Cerh, af'd on redegrimg, G4
Fid [ i Cer [97H

- Ueterminmg the sub-

stance of “ordinary contract princzples” s
m ksl no simple threshold task grven the
sompiexities amendant w choice of law

questions, Farkar, 441 F Sepp. at 845, and

the international dimensson of this lawswit

{11, 14] Applying these principles to the
instamt ease, it is beyond doubt that Un
techns, a5 & party to the agreement, ahd
Palygraph, as & successor in mierest %
Unitechna, may enforce the a rifieErion
clause, [nlerocean Shipping GomPohy ©
“avona! Shipping and Troding Compa-
my, 523 F.2d4 527, 649 (2d Sg.1¥75), cerd
demied, 423 US. 1054 0 S0 TES, 46
LEd 2 643 (1976, Flssery 232 F.Id at 123
[parties cun  becgertes Sesiractually It
absent ther signagures). With respect o
Plameta, however, 1115 apparent that ihere
= D ophilNciul g FHRES Al E betweEn
Maneta Sof Eclvgraph and the exporier 18
nod acthie ¥4 on agent {or the manufactor

THedjerinted form agpreement betw'een
Bteeknn nnd Tenith &=
behall of that entity

Planeta = only mentioned aoeg,

ned by an ofli-
bl 1 Ailscnna on
n a [ypea

apnendix, =2 ooe of five GDR mamsdlactar

i B

products L matechna will sesl Lo
Zenith, In short there 5 oo evidense that

Polvernph = an agent for Planeta, “Pus-

ther, abEent 'rIT'.iI!h_"': [ fraud ae had faith
i SOrpIrEiion i= entitled to & presomp-
tion of seporateness from A SiSter corpora-
I HER even i Both are owned and con-
Amer-
ren  Renpissonce [ines me 0 Sane
Stegmekip Co. 502 F.2d 674, 677 (3d Cix
W74l Althoagh both DPolygraph and
Planeta are whollvowned instromentalities

trolled Lv the same individoabs,™

af the GDE, that does pot rebut the pre
apmpiinn that they are separate enbifies,
neapabie of ncung for and on behalf of one
anather. AR examinatisn of the AETaEmEnt
netween Unitechrn and Jenith does not re
venl any of the essential elements of an
aghetcy  relatonship, L. that Polygraph
may nlter legal relations between Plansta

ui another, that Pelygraph acts as a fdo
tary, or Planeta contrmls Polygraph. Ser
Hestaternent of Agency 24 §§ 12-14 {1858}
Therefore, the Court concludes that Plane-
th lacks the mpht to avoke the arbitratson

Al
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clagse on behall of mselfl o stay Zemith’s
EFOsS-Claifms

D
[16] The final ssue o be dscossed =
whether the entire action should be stayed
pending resolubtion of the arbitration pro-
ceeding
the ndjudication of arhitrable claims pend-
ifg arbitratsen, 9 S 0C § 2 ths = not the
ease with pop-arhitrable elaims, Wren
Dhstributars, 600 F Sopp. at 1581, This
Court's power w0 procesd s incsdental Lo
'-I'll!" power iInherent i every Sourt o cantrol
the dmposson of the couses on ts docket
with economy of tme and «ffort Tor sel,
for counsei, and for litdgants* Land
YNorth Amerenw Ca
5.Cr 163, 166, &1 L.E
Many

Although this Court must slay

considerotifimednert

afe f.l'.'d.l-l.-l-_-
aenRt o o

:...'lul.:ll.'

£ :"!-"-‘I»-' Sey

thft=

H9 L5 at 251-58 N S0 at [64

resalution

L PLE-i 0 § e

PR IR TC s ol Foad 450 8

N FEEFIL R e

P, fsbrand e o

Cip 10640

s the circpgNGndes prescutly appear
SLay 18 not @arranied 4 el an mér
itz of plaigtiNelam may cosuly oo find

i o\ oo weervative ambalty

|
rendering Lhe

clmifng b arbitraed, tha

arwbmation moot Fourthermore. the ar
fanen proceedmyg will hol seétt.c any of the
eberhng fact guest bore, b laost it
will estasilish the extent of any derivativi

lrability between Zenith and Pelvgraph

NEW YORK CONVENTION

In 4 speedier resolution of the case. Quite
the opposite, 4 stay of thess procesdings to
permit arbitration between Zenith and
Polygraph and Unitechna #671 lkely result
i a lengthy delay to a cadge that s already
over two years old. (Al pre-trial :lmed-
Mg are complete and This case would have
gone o oreal buf for the instant motions.
Nevertheless \ther®Tay be facts bearng
on the issve-elly stay that have not been
browghytifore the Court and. in this Kght,
Dahlgren's suggestion of o pre-trial confer-
ende m\well wken. Therefore, the motion
W sy the nonarbitrable clums pending
sediration iz denied at ths tme

Planeta's motion o dismiss plaintiffs'
Lamglunt for |.-|.~\.|.'.!'."||:':-_-.-||:'_'.' of process ==
denied at this time. Plaintiffs’ are allowed
Lhirty 130) duys to re-serve Planets or their
Complamt will be dismizsed for ingufficien
¥ of process. Decision on the motion by
Unitechra and Pelygraph to dismiss Ze
neth's third party Complaint for insufficien-
¥ of serviee of process i85 reserved pending
4 prodminacy hearing. The motion by Uni

a o Palygrapk 3 the third

LY Lomplamt pendmyg arbotration s
granted. Planeta’s motion to stay eross-
cenied.  The parties are directed
appear before the Court for a stafus
canferrner on October 16
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