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tme or place to declare it | wouold prefer
that the Texas eourts deeide Texas law,
and that amother court, preferably the Su-
preme Court, alter full consideration, de
cige whether to sweep a0 far

The Court tells us that “[ajny doubts as
to the propriety of a federal mjunction
againat state court procesdings should be
resobved in faver of permittng the state
courts o procesd in an orderly fashion €0
finally determine the controversy.” ANan-
tic Coast Line Roilrocd Co. v Bepihs
Aood of Locomolive Engrneery/ 398 .50

281, 297, 90 S.CL 1739, 1748, UK LEd.2d
246 (1970 My colleagoes, fuil bo heed. [
fissent,

NATIONAL IRANTAN OIL COMPANY,
Plaintiff. A ppellant,

L

ASHLAND OIL. INC.,
Defendani- Appelles.

Mo, Sf=jdsi.

United States Court of Appenls,
Fifth Clreuit
May 21,

13ET.

[rantan o supplier applied far appoint-
ment of arbitrator and to compel arbitra.
ton. The United Seates District Court
Southern District of Mississippi, Tom 5
Lew, J.. 641 FSuopp. £11, held that court
wis not empowered to compel arbitration
in Misuissippd, in view of forum selection
clagse I partes’ confract requUINIng arbe
tration in [ran. (il supplier appenled, Tha
Court of Appeals, Goldberg, Circuit Judge
held that (1) district eourt’s interlocutory
order was reviewable by Court of Appeals
wn direct appeal; [2) Iranian supplier conld
ML ChE dOeIrinss ot |EI‘:|:-G:m|.:::|iJI'._l.' ar oom-
mercial mpractenhility, in order s vitiate
forum salecton clause n its contraet with

217 FEDERAL REPORTER 24 SERIES

American oil company and thereby compel
company to arhitrite @Rpiute n forum oth-
er than that/specifisd i comtrast: (3)
agreament_io ‘rbitrate was not “entire™
and “severable” from formm  selection
clapss: andydd eoort eonld not provide arbi-
traten Stk within its district, absent con-
Fraeiog provision 8o mdiesting.

A ffirmed

1. Arbitration =33, 17

Dhstrict court's interlocutory order, re
fusing to stay contractual dispute between
American oil company and Tranian sapplier
until parties could arbitrate oil company’s
counterclaim, was reviewable by Court of
Appeals on direct appeal 28 US.CA
§ 1E2a)1).

. Arbitration &7.8

Amencan courts cannot give affect to
clause m partes’ comtract providing for
arbitration in Iran, as Iran was not signato-
ry to Conventon on the Recognition and
Enforcement of Farelgn Arbitrnl Awards,
8 USCA B 201 et seqg., 206; Convention
in the Hecogmition and Eaforcement of
Foreign Arbitral Awards, Arts. [ et seq., [,
subds. 1, 3, § USCA. § 201 nots

3. Arbitration =78

[ranitan supplier could pot “waive™ fo
rum selecton clause in ite contract whth
American oll company, in order to compel
arpitration i {orum other than that spee-
fied In contract where forum selection
clagge was sthell upenforceable as provid-
mg for arbitration in country that was not
gignatory to Corvention on the Recognition
and Enforeement of Foreign Arbitral
Awnrds. § USCA § 201 ot seq. 206
Convention on the Recognition and Eo
forcement of Foreign Arbitral Awards,
Arta. | et seq., I, subds. 1, 3, 9 US.CA
§ 201 note.

Sor publicarion Words and Phorames
!'-\.ll:_ other judicial constructions and
definitiom

L Arhitraticn &7.8

Forsm r%l;ﬁq'Iﬁ@t@ﬁnhLismnq -
tos of ::I:lL*:'.lR'age:ﬂ f ehhreed unless
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Cliw ma 01T F.24 128 (3ah Cor. 196T)

it eonflicts with expheit provision of Feder-
al Artetration Act. 9 USCA. § L

5. Arbitration +=7.8

[ranian supplier could mot use doe
trines of “impossibility™ or “commereial im-
pencteability,” in order to wittate forum
selection clainse im B8 contract with Amer-
can o company and compel company to
arbitrate dispute m forum other than that
specilied in contract, where supplier was a
part of revolutionary [ranian government
and did not foresee but afflrmatively
caused copdrtons which made arbitration
[ran impossible,

See publicasion Words and Phrases

for other judisal conmructions and
definitions,

&, Arbitration 7.2

Whether agreement o arbiirate 8 en-
dre or severable from foram selection pro-
vision turns oo parties’ intent at time that
agreement was execuied, a8 determingd
from language of contract and surrounding
circumetances,

7. Arbitration =72

Agreement Lo arbitratesds “entire™ or
“severable” from forum ‘selection provi
ason, where esgence af Fa:'tj_‘itg' Lm.rp.m was
to arbitrate, and =itus of arbiiration was
rn.-l::|1-|_l,' minor consadir b

See publicagion Words and Phrases
for other jndicsl consroctions  snd
definlnors

f. Arbftration ==7.2

Apgreemant by partes o aribate any
disputes arfsing out of thelr ofl supply con-
troct was pot “entire” or “severable” Irom
forum saleetion clapss, so that sourt sould
not ignore forum  selection clause an
ground that it was upenforceable and re
quire parties to arbitrate m© forum other
than that specified o contract, whare par
tiea not only specified that arbitration
would take place m Iran, but that Iranian
law would govern interpeetation and rendi-
tion of any arbitral awards, and that arbi-
trator could be appointed by president of
Appeal Couart of Tehran,

See publication Wards and Phrases
for other judictal constructions and
definitions.

9. Arbitration &=1.1
Arbitration @8 creature of contract

10 Arbitration &7.2

Court cannot rewrite partes’ agres-
ment to provide for arbitration in forum
other than that specified in contract, simply
because other forum & allegedly morp-ego.
VEmenL

11. Arbitration =12

Weighty congressional policy favors
use of arbitration, especially i miormation
ol context, where partiés Wave contractoal-
Iy agresd to resalve theimdiEputea through
arbitration

12. Arbitration =12
There (i3 strong, congressionally ar-
dained grestmption @ favor of arbitrabil-

ity

1d. “Arbitration &=T72

Federal policy f[avonng arbriraton
dees pot render jurisdictonal limitations
placed on distict courts in Federal Aroitrs-
tion Act mere nollities, so that conrt may
oot provide for arbitaton at situs within
its district absent contractnal provision so

indicaring, 9 UBCA. § 4

Et.u:_-,;lhu;'n M. _T'ru'.l'.:, ‘Fi'n_-:hmgtun, D.C.
Jones & Davis, Afex A, Alstom, Jr., Jack.
sop, Miss., for plainsff-appellant

Wm. F. Goodman, Jr., Jockson, Miss.
Howrey & Simon, Eeith E. Pugh, Jr., Rob-
ert J. Brookhiser, Jr., Washington, D.C,
for defendant-appelboe, 4

Appeal from the United States Distrsct
Court for the Southern District of Missks-
Lipp

Before CLARK, Chief Jodge,
GOLDBERG and GEE, Cireuit Judges.

GOLDBERG, Cirenit Judge:

Thers was an ol company from Iran

whose lawyers devised a peat plan:

To arbitrate a dispute

that Ashinpd's contract might refotas,

the lranians to the land of cotion ran

But their clever artitration pian was
spoaled:
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by am Aet of Congress, the distrist
court sail, it was [oted,
So they take this appeal
to rewrtite ther first deal
But thelr theories are only half-boiled
Ta arbitrate in Ole M=s = their prayer
Inconvenience ar waiver makes it fair.
But the contract is clear;
we can't order arbitraton here
Unbess agreed. it's [ran or nowhere.

L

Aocording to the :|'.'|r|;;:|.‘.:r-r:.-| eontampid ™
the pleadings and secompanying memofan.
da, two Ashiand il Companw (AsklEAd)
sibaidiares, Ashisnd Owversedy Trading
Limited {(AOTL) and Ashi3pd™~Bermuda
Limited began to use thée Moonal lranmn
il Compray (NIOChan mgirumentality of
the Ilslamic Repubdic, of Iran, as their po
mary supplier of Middle Eastern erude oil
in 1974, Thefirtes entered nto long term
contracts.  Amid“the maelstrom of chaoa
aod confusmn wngpendered during the [s-
lamic Rewpletion i Iran, NIDC allegediy
erul‘H:ird then -renegotmisd 1ty contracts
Wwith, Ashland's two subsidiaries on several
obcasons 1978 and 1978, Dn March 11
1979, the partes allegedly entered imto a
two-year, mne-month cootract. provedng
that NTOC was to supply AOTL with 150,
) barrels of erude odl per day. NIOC
allegedly repudiated this Mareh contract on
Aped 10, 1979 Om Aprd 11, the partses
allegedly executed o pew contract, provid-
ing that NIOC was to supply ADTL with
115,008 barrels of crude per day untl De
comber 31, 1979,

On Movember 1¥ 1578 followng the
takeover of the American Embassy in Tak-
ran and the seizure of Amerean hostages
an Movember 4, President Carter banned
the importation of all ol from lman oot
already in transit. Exec. Crder Moo 4702,
44 Fed Heg, 65581 MNovember 18, 1979)
Several cargoes of erude, however, were
then en route to AOTL. ADTL received
and refined the oil, worth nearly $283 000, -
0. Deapite NI0C's demand, neither Ash-
and nor its subsidiaries have rendered pay-
ment. Ashland, {n essence, contends that it
= not respongible for the alleged breaches

E1T FEDERAL REPORTER. 24 SERIES

of ita submidiaries and that NIOC imel
breached the March and Aprl apreements.

o sceord with thewldems' of the arbitrs-
tion clynse of thé, pérses’ April contraet,
NIOC appointéd wnNarbitrator to resolve
the dizpute. Tespite the forum seleetion
clause conBuned m the armtmabion prove
mion, A=shiinH refuses o portscipate 1n an
nrbitral 'prﬂre-'ud:r.q in Irnn hepause of the
ginpgesfo Americans. Nor has Ashiand
agred to pardeipate in an arbitaton else
where. NIDC thos brought suit agunst
Ashland tn federal district coort, and al-
leged breach of contract m the forst three

cotnts of ita { {

In eount four of
i3 complaint, WI0C sought to compel arbi-
tration in Mississippi, to have. the court
appoint an arbitrator and to stay lidgation
pursuant to the United Stntes Arbriration

compiaint

"Aet (Acth, IUSC § 1 et ey

Ashland then filed 3 counterclum, alleg
ing tortious fnterference with and breach
of contract by NIOC. NIOC responded to
the counterciaim by filing an applieation
that al=o spught to appoint an arbirator, 4o
compel arbitration, and o stay Biigation,
Becaunse the terms of the agreement ex-
pressly provided for arbitraton in Tehran,
the district court found that it lmcked the
nower Lo order artutralsin Hi:ml:!.:ppl
under secton 4 of the Aet, and thus it
demed NIOC's mation. 841 F Supp. 211
(5.0 Miss 1586), NIOL appeals from that
order

On appeal, NIDC pomts to the strong
{ederal poliey favering the private resolu-
tion of controct disputes, particularly in the
ivtermational commercial context, and ar
gues that we should reverse the distnct
court and order arbitration in Misssipp
because the parties have “wabmed” the fo-
ram selection clouse ino the contract. Alter
natvely, NIOC contencs that, because it =
now impossible to render performance of
the contract's terms, we should sever the
forum selection clanse from the rest of the
arbitration provision and order Ashlasd to
perform the essential part of their bargain,
sz, to arbitrate. Finding no ment o
these coptentions, we affirm the district
court's fudg .rnlu.ﬁlitaﬂﬂ-stﬁ'tﬁﬁd! Not
nly jusmce and spagé-'@r:@f b also the

b o i il

ey
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ke na 007 F.2d 126 (Sih Clr, 19ET)

aw prevents NIOU from holding Ashlasd
hostage to an agreement not contemplated
£X anie

IL,

[1] We must first address Ashland's ar
gament that the district court's decision
deciiming o compel arbitration and to stay
itigation = oot an appealable order under
28 US.C. § 129Nai1L.' This contenton is
withogt ment

Ashland bases (i3 argument on the much
eriticized * and archane istreacies of the
Enelou-Etelson doctrine. Enelow v New
York Life fnz Co, 393 US, 879, 55 5.0
J10, 79 L.Ed. 440 (1935 Edebeon = Met-
ropotian. Life na Co., 31T US. 188, 63
S5.Ct 163, 87 LLEd 176 {1942k see Balis-
more Comiraciors, fme v. Sodimger, 48
O5. 176, T5 5.t 245, 59 LE4d 23T (1955).
1his murky aod swamp-like docrine, mired
in a bog of antiguarian ficons requiring
distnetion of actions at law from sctione B
equity, provides that f a party se up In
equitable defense v an artion at Bw \an
order of the district court grantng or\deny-
ing a stay of the proceedings §§ in'effect an
.;pﬂlab:e interiocutory injunchioh under

USC § 1292a)l). Elhelwm 117 US
at 191-52, 63 5.Ct af 18455 ;

In Jocksem Brefmag Ch, o I:-'H,;rw{' 03
F2d Bad (5th G orrt demied, 371 TS
B91, B3 5.Ce 88 5°L.Ed 24 124 (1962), we
established\a Ywo-part test for determining
whethar~an, order grasnting or deayisg a
SEay 18 appedlane:

An order s@ymg or refusing to stay
procesdings {n the Dmtrct Court = ap
pealable under § 120Nakl) anly & (A) the
acting in which the order was mode i3 a0
action which, before the fusien of law
and equity, was Oy s nature an acton at
law. aomd (B) the stay was sought to
permit the prior determinadon of some
squilabie defense or counterelaim

l. 28 DSEC § 120%alil) provades |z mertiment
part that the cowrts of appeals have jEnsdsenon
ewver "lijnisriocisiory - appeals aof the disnc
poiarss af the _L'—-:‘.n': SLates aning. con
Epuang MmodifVing refseng or disodvisg (6
JumeTines, or refusisg 1o dissalve or moddy- o
Junctions., ... "

fd at B45 (emphasis n origmal] (sScatons
omittedk. Ser aise MNumiopal Energy
Agency & Sig Sivers Elecire Corp, 304
Fod 338 341 (5th Cir oS8k Commercs
Park ai DFW Freeport & Merdian Con-
siruction Co., 729 FOd 384, 138-37 (5th
Cir. 1584}

Ashlapd properly concedes that the uo-
derlying camse that is the subject &f\this
appeal—an zcoon [or breach of fontact—
= an sction at law, thus sadsfpingthe first
proog of the Jockson Brewgho st More-
aver, arbicatos proceedings’are by natore
equitable. See. &g, Shaneroke Coal &
Supply Corp. n WestPherter Sermice
Corp., 293 U5 44% 352 55 5.CL 313, 314,
70 LE4d 5B3 (1936 Mumicipal Energy
Apency, 304> P2dsat 31, Thus, (it &
clearly settled that, when a stay of procesd-
ings & gradbed or deoied @ 3 contract
actitm ... pending arbicration procesdings

Wi order falls within the [Jocksom
Sressing | rube and is appealable.” " Temeco
Hering, me v Dovy Mmterm, AG, TT0'F24
{16, 41519 (fch Cir.l198E) (ciaboms omit-
'_td:l; e P.':in'..":l'_p.: Petroleum Ca, v Mars-
thon (il Co, 784 F2d 1080, 1081 (Gth
Cir. 1086k Houston Gemeral Ime Co n
Bealex Group, M.V, TTE F.2d 514, 315 (5th
Cir 1985) (collectng cases)

Ashisnd, however, argoes that the sec-
ond prong of the fest-l3 pof met- here
becsmas NIOC seais to stay [t own swst, in
eount foor of the- complamt Asbiand
woeld have us conclude that NTOC sesics to
stay the liHgation based on an offfrmalize
asaercon of arbitraton. mot hased on an
equitable defemse, and therefore that the
interiocatory order of the Estrict court i
not appealable

Ashlond reliea an Turkiss Siafe Soii-
ways Admimirtrafion v Valsan [from
Works, 230 F.2d 108 (3d Cir.1958). In hold-
ing that the plamcils amempt to sway ht-
gation pending arbitraton was not appea-

A

ahie, the Third Cireuit ressoned that “Tthe

L See ep, Mardlen of Losssiane, e ». Parsomns-
Gadams, 731 F2d 444, 24857 (Sgh Clr.]984)
[Rigbum, J., dissesEng),




i & 11 )
saggest that a plaintff may Mvoke a chan-
cellor's aid to emjoin -rn*.'«e.'f from prosecut-
AF HiS own Awsull 8 3 novel doctrmme. too
unrvalistic for serous comsideration.” Jd
J03 . Ig
at 846 (eiting Turkish Statle Bodleays with
in dictal Ashland's relianes on
this sase 18 mEplaced
Turkash Sloie
crreull, & question we inathaor
day, the present =se B distngoshable

NIOC =
Ashland responded

at [10¢ see Jaekson .ﬁ'r\-ﬂ.r-.v:.-;l i

approval
However vmbin
Ratlways may be I this
leave for

like Hermaphrodituze\ Beshnses
to NIO(SE jaiosl com-
plamt by filing a counterclain WIOC B not
simply plamtdf or defendint) but & simol-
tamesnsly both plointff.ond defendant in
the body of the s dyit. [t s troe that
H10C requesied wbitraton and a sy of
the Hbgaton(n 8 complaint But iIn re-
sponse to Ashiand's counterciaim, which is
by satnre\pi “¥ction at law, NIDC fled an
applsapon. B appoint an arbitrator, to com-
pel“arbiration and to stay ltigaton. ' It
was this applicadon, not the inical ecom-
plaint, that the distrbet court ruled upon
pnd that s the subjeet of this appeal
Thizs, because NIOC seeks, o part, to com-
pel arhitration and to stay litigaden in de
fense to Ashiand's countercium, we have
jurisdiction to review the distcict court's
interioeatory order denyng thas mobon un-
der 28 US.C § 122all)L

It
Section 4 of the Ast provides [n relevant
part that
A party aggrneved by the alleged [
peglect or refusal of apother Lo arbitrate
under 3 written agreement for ashitrs-
tion may pettion any United States dis-
triet eourt . .. for an order directing that
such artitrabop “PJDEE-’j. in the manner

ailure,

provided for in Lbe agreement, The
court shall hear the parBies, and
bemng matshed that the ::LE.E:; of the
agreement for arbitraton or the failore
to comply therewtth 18 oot = =sue, the
court shall make an order directing the
partes to procesd S0 arbitaton im 2e-
rordance Ttk Lhe Lermy of CAe agree-
The hearing and procesdings, un

B agreement shgll S wmikin LNE

upon

menL
der u
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distried 1n e the pefitiom for &
arder direcling ruch orinfrabion
Siled
I US.CrS i\ emphazis sdded). Section

thus Sagally 1 mandates that two condition
mafsg be et before n disrier court ma
tgope) arbiraoon: (1) chac the arbifratss
Be ‘®eld o the district in which the cour
sits; and (2) that the arbitration be held |
actordance with the agreement of the par

tes., [n ths ecase the forum selector
clouse, found in Artele X of the Apn

contrast, provides that “the seat of arbitra
tion shall he in Tehran ooless otherors:
agreed by the parties.” ' Hec. at 28. Haly
i on Sapder . Smith ""IE F.ad -I"“'-‘I {Ted
CEr), cort demied. 468 TIS. 1037, 108 S.Ct
513, 23 LEJ42d 403 IlEE—-.I. tha 'J.'s‘.Tln:
court reasoned that the nguage of Sec
tion 4 deprived it of the power to compe
arbitradon in Mississippi, because to orde:
arbitration m Missssippl would violate the
faram selection clause and thos would no
ke "ﬁl'n.c:-:nrd:l.'u:e with ‘the terms of the
agreement” 9 USC §'4 ™~
In Snyder, the Seventh Cireuit reversec
an order of the distrsct court ordermg arbi
tration in fts district in the face of 2 foram
salecton clwse designating Houston, Tex
aa a8 (he l.i:TEtd.-upnn site of any arhitra.
proceeding. The court reasoned that sac
ton 4 mandatea that arbitration be oom-
pelled anly in accord with the tarms af the
contract. and ape “term of the agreemesnt”
was the forum selection clause.
The rmight and duty to arbitrate disputes
s porely a matzer of conoractoal agres
ment betwesn the paries An aror
tration agresment meluding i foram
1ElEcon freelv-negotinted
contract betwesn the parties. Courts
mist give effect to such freely rr—g‘l:rﬁ:h
ed forum selection clanses,

clpgse = &

il at 419 (cdng M/S Bremen » Zapain
Of-Shaore Ca., +[!"' U5 1, 15-18, 92 5.Ce
1907, 191618, 32 LEd._.:l 513 973k see
Lafapetie Coal Co. v Gilman Paper Co.,
640 FSupp. 1 (N.DIL1936k Joo Semg
"-fm:r *.-.1'*-' Ca. r. 28 [mibullfr 493
F.Supp. S0k pew also Ecomo-

Ligr J'!rrl'LrIJ]..qu Sfﬁat: S -hn.‘.'.u Car
Renials -aPage 5.0f 10, 1294 24 Ci.
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NATIONAL IRANIAN OIL CO. v
Clim us K17 P20 338 {%h Clr. 98T

1674} |eourt = statotordy proscribed by
sectzon 4 from 3rdrnn_z arbitration cutsice
ts district to comport with foram =selection
clause providing for arbitration in another
districtk Comtimentfad Train Coo v Dand
& Pugsell M'ne, 118 F 3 967 (Scth Cir.1941)
|gamer Cardena Tirado ¢ Shearsom [ék-
man Amenican Erpress, Ime, G4 F ‘:L.pp
158, 161 (D.F R 15986) (zamel: Coulrur /m-
termoftomal, Lid n Sammit-Troper Wesk
Divisiom of Califormia [mdusiries .’rn:.
) F':-‘:pp. 176, 177-89 (S.DMN.Y.10982
SEImE).

Apparently coptrary to some other
couris, we have not taken swuch & lsterad
anproach to the two part mandate of see-
boa 4. in ﬂ*.l.]:.aphﬁu::k:mq‘ I';r'rer:l:.:
Apeney, [ne 5 Ambosspdor fns Ca, 524
P24 1275 (5t Ci.1975) iper i:L._'=:|:|I. i
party to o contract contaming a forum se-
leetan elanse providing for arbitraton @
New Jersey brought sait in Missmsippl re
guestng the court to emjoin arbitration
The diserict court ardersd arbicadon in
New Jersey, and we affirmed the order of
the district court compeling arbitracon
putside i3 own dismer We did a0y how-
BVET, IR l.n:nrd with the § 0T 1ifn :l.:h.‘c"'ur'
clanse. MNotng the tenmion o the two con-
giciens of =ecton 4, we Peasghed that
“wrhere a party seeking to wvond arbitmaton
brings a suit for injanktive reliel in a dis
trict court other than, that in which arbitrs-
tion is to take place N\ . the party ‘seeling
arbitration may\assert its secton 4 fAght to
have the arhitrabion performed n sceord
ance wath\ the terms of the agreement”
M at 17TH) aee alvo Conftnental Croimn
118 F.2d at 969 (ordering arbitration i ita
o district despite forum selecton clause
designating Mew York as the situs of arbi-
Tl prl;h:wdr.r'.gn, because the plainufl ef
fectively waived the forum selection clanse
by bringing suit in Oregen sesidng to com-
pel arbitration @ New Yorkl

Thus, Dupuy-Susching suggests that
the [zoguage of sectoo 4 need Dot be ap-
plied literally, that thers may be some
cases in which district courts are empow-
ered to compel arbitraton notwithstanding
the partes contractually eats bizabhad farmim
or ommide of the cdmtret I winch the
courts sit.  Ser Mumiopel Energy Ageney,
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304 F2d at 344. But thm is not soch a
=se, By bringing suit in a distmct other
than the dEtrico -'Jﬁw;ﬂ;:u:.' in the forum
selection clagae, the phuintff I Dupuy
Busching in effect hod warred the nght to
ts bargain.  Contrary to NIOC's conten
Hon, thers kas besn no such wmiver heres

NIOC contends that since it is not sfek
ing to compel arbitration in Iran, & has
waived its right to the benefit of phe forgm
selection ‘clause, Further, NIOC axgues
that Ashland also has walved @ebenefit"
of soch clause by refosing to/paducpate o
an arhitral procesding m Tesran or else
where, NIOC thereforechncludes that b
cause the putative-wgivers render the fo-
rumn selection eliBgéntgatary, we are free
b arder achiteation in Mississmppl prthoot
contravening the contract's terma. This
argumant Fmgs hollow,

{2) Tn the first plaes, as NIOC oow
concodes, it bas po rght to an ander com-
peliog arbitration in Tebran Whes the
Uaited States adhered to the Convention on
the Hecognition and Enforcement of the
Forsign. Arbitral- Amards (Convention), 2
UST 2517, TLAS Mo, 6997 (1570 (mpie-
mented by chapter 2 of & USCYL UR
pourts were granted the power w compel
arhitration in signatory countries. See 9
US.C.§ 208 But Iran ia not one of the 63
patioes that have sdhered to the Conven-
top, see pote following 9 US.CA § 201 at
20809 (Supp.1986), and thus no American
conrt may order arbitration in Iran. Con-
vention Articles I{1). Ii3%; Declaragon af
the 1.5, wpon acceasion (Declaration), re
printed in § US.CA. at 213 n. 43 (Sepp
1988 see Seden, Mme v Peirolecs Menmeo-
nos Memcan Naotiomal Oil Co (Pemex),
767 F.2d 1140, 1145 (5th Cir.1985;; Lederw
Ceramiche Hagna, 584 F.2d 184, 185-86
{1zt Cir.1982). Conseguently, N1OC has no
right that i3 recognized upder U.S. ow to
compel an arhibaoen ia lran

[3] Becaunse a waiver & a voluntary re-
finguishment of a known mght, s op.
Watkins v Fly, 136 F.2d 78, 580 (3th Cir)
jon Dedton for mehearing) cert Srmtec
320-US. 769, 84 SCL 30, 38 LLEd 45
(1047 Resfotement Second) of Controcsy




d3a

§ B4, comment b {1581}, and becanse NIOC
has nothing that i could relinguish m a
U5 ecourt. NIOC cogld not have waived its
“mght” to the benefit of the forum selec
tion clause. Moreover, Ashlanc contemds
and NIOC dpes not dispute that NIOC has
attempted, and sull may be atemprng, to
compe! aroifrabion throogh the court sys-
tem in [man. Thos, NIOC has not walved
it conbractual nght to arbitraton AN\lram
NIOC, at most, simply and pragmatically
has recognized that it has no Jepal Fght in
the 1.5 eourts to compelarbitmton o
Tahran.

v

NIOC also asgued)\that because it may
be “inconvemiEntt.dor Ashland to parde-
ipate in ap Arbitenl proceeding in Iran, this
impessibility (or commerrial mpracteahili-
ty) pengers the forim selection clause with-
ont figree.” Appellanc’s brisf at 23 NIOC,
relying on Snyder, 736 F.2d at 419, and
T’ Sremen, 407 US. ar 10-12. 92 30t ac
1913-14, therefore- asserts that. the forom
selection clapss shonld be severed and Ash
land eompelled to perform the. sssential
term af the bargan, ==, to pardcpate in
an arditral proceeding (m. Mississippil
This syllogiam oo i fatally fawed

(41 Ia The Bremen, 407 U5, at 10-12,
52 5CL at 181314, the Supreme Court
held, @ the context of an international ad-
miralty dispute, that forum selecton clags-
8 must be sirietly “enforeed. unless the
‘unreasonable,” or
could show

enforeement would be
anless the pesistmgy parcy
“eountervaiing” or “compelling” reasons
why it shoold not be eaforced. Bot the
forum seleetion clayges at =ane n The Sre-
men did oot relzte to the chosee of iy in
an arbitral procesding, rather it related fo
the partes’ conotractual choice of arbitra-
Hon & appm-l:d to libgation o resoive (tS
dispuates. Thus, in Sam Regfkld & Son
Import Co. v SA Etesa, 530 F.2d 675 (5th
Cir. 1976}, we beld cthat the test io The Bre-
iEfl Wal inapposite respecting the enforee
ment of the choice of situs expressec (O an
arbiradon agreement [n Reisfeld a US.
company argued that o forum selecnon
ctanse designacap Belginm as the sims of
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arbitration shgtldmot be enforced becam
‘it B 8o unreasanable that it either '.r||;|,|.;.
the arbifgadon. clause altogether o, r
Guirey s teanaler W0 4 more neuiral sitas
Id ae\6Bll) We beld thart the forum sale
on clause contained n an arbitraton pr
viaion muest be enforced, even if dnreaso
sble. A forum selection clapse establis
iog the situs of arbitation must be e
forced unless it cooflicts with an “explic
provision of the Federal Arbitraton Aet
Id. at GRO-21. =
Under the Act a party seelcng to avo
arbitragonr must allege and prove th
the arbitration clanse itself was a po
oet of fraud, coercion, or “'such Eroum
as axist at law or in equity for the rev
cation of the contract.” e, |
fd. at 68l (quoimg 9 TS.C.§ 5 (dbr
Prma Corpr FTﬂ'ﬂ.d' & Comkcirm 'h‘_'i"i;,r.lf-‘u,
388 [1.5. 355, BT 5.0C 1801, 1B L.Ed 2d 1
f:E-hT.lh Ser Southlond Corp. v. Keatin
65 US I 16'n. 11, 104 S5.CE BS2 851
:‘.. 79 LEd2d 1 (1984 “Spring - Hog
Rockwesl e ¢ Mdustrial (lesn A7
ne., 504 FSopp. 1385, 1389-20 (E.D.N.0
981k Joo Semg Hong Homg, 493 F Sop
at 4% see alvo Scherk o .-h'ber.in-l‘_"u."m
Ca, 41T US 506, 515-20, 84 SCv
2467, 41 LEd2d 270 {1974) rt'-:rnl::m:e am
ted) (“tha agrrement ‘of tha pirties ...
arbitrats anmy dispute arising out of the
nternatonal commersal Taasactdon I8 1
be respected and enforced by the fedes
courts in aceord with the explicit pravisior
of the Arbitrathon Act™) NIOC does m
azsert that it bas been o victim of Eaad «
cpereion, and it asserton of inconvenienc
or impossthility fafls as a “legal ground
for witagng the freely chosen forum sele
ton clanse. e
[5] Under taditional principles of o
tract law, NIOC's argument that the polit
cal atmoaphere in [mn renders architrato
these impossible or impracSeable certan!
sapplies an adequate predicate for findin
the [orum salecton clause unenforceabl
and withoo: effect Ses, £ Restatemen
{Secomd) of Controcts, at § 284; U.C.L

i iumé&swtesf penerally A

Farn _-|wur' § 95 (1932
“Whare -Jn__ af Eﬁpnhgur: periprm
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ance 18 impracteable kis daty to reader th
remaning part 3 unatiected if
practcable for him to repder performance
that W substantal® Rerfafement (See-
wmd) of Comtructy at § ITE see, a.g, Vel
Beally Holding Trust 3. Francoma Prop-
sriies, fme, 544 FSepp. TS0, 762 (E.D.Va
1982). But impractcability ia an argument
gpon which N10C may not rely

it = =stail

[ oroderto assert the doct=ine of imposst-
niity ar commercial imprastesbility
narty wishimg 9 tssert such 4 defense
tipat meet two condibona. First “t]he af
fected party must have no reason to konow
it the bme the contract was made of the
facts on which he [or she] religs.” Restafe
ment (Second) of Contracts at § 268, com-
meat & see, 2. Eagtern Airitnes, fae o
MeDemnell Douglay Corp., 532 F.24 957,
538, 991-92 (5th Cirl976); Waldinger
Corp. & CRS Group Engineers, [ne, 710
F2d 781, 736 (7th Cir,1985k Roth Steel
Products v Sharon Siesl Corp., 705 F.2d
134, 140-50 (6th Clr 1983k Asphali [mier
national Ine. ©v. Enterprise Skipping
Corp. 66T F 251, 285 (2d Cir.1981)

Ene

66T F.2d 281,
That MIOC—an fracumentalicy of the™s-
lamic Republic of Iran—could gt ~esson
ably hawve foreseen in Apml U997 ihat an

rican entity might find it impratccable
00 partopate then or 10 (be Dear fatare in
an arbitral proceeding i Tehmo defies cre

ikity :

By January 180NXS, the Shah had de-
parted, and by ‘February L the Ayawollah
Whomeini had  returned mumphanely
[ran. COn“Nebmary 14, the American Emr-
bassy was atzacked for the first tme, kilk
mg oor [rao@n ovian employes, wound-
Img an Amercan Marme and miing Same
100 Americans hostage, ::!ttmg; A EES-
sadar Sullbvan, for approxmately
hours. [n short by April 1979, when the
contract was executed. the revoloConary
government was in  place—the
goverament that took power largely by
“mobilizing millions of Iranins agaimst an
Aimerica eguated with satan™ HB. Rubin,
Paved With Good Mnirnitons The Amert-
can Eroermence and [franm 225 (1380)
Thas. it 5|m;|i'.r % animagmable thar NI,
=art af the revolotonary government,
could mot measonably have foreseen that

s L1

JAme
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Tehran woald become a forum in whish it
a uodisputably impossible for Amerncans
to participate in any procesdings. See eg.,
WeDonnell Douglas Corp. v Islamic Re-
public of Iran, 738 F2d 341, HE46 (Bth

Cir.1985) (aking judiein]l notee of the
grave diffieultes that would confront an

American entity were it foreed o [idgae &
dispute in lran, and collecting cases).

Sacond, a party may not rely gn tha
doctrine of impoeszibility or impracticability
T tha svent i due to the fault gl the
[party] himself [or herself]C Besiniement
{Seromd) of Comtrmeiy at § 28 commmént
d: see. eg, PR CragrS Co. = Locsl
[fmson 759 461 U SRFENTET & o 10, 104
S.CL 2177, 1IB/R™NNID, T LEL2d 298
(1983 Merpdl Lyngh, Pierce Fenner-&
Smitk, Ine(w AC Rogers & Soma, /ne,
A8 F.2d 11131115 (5th Cir 1583y Simply
put, s parry may not affirmatively cause
the‘epént.that prevents [the] perform:-
foch'N MNimbo-lwei (b v Oecidenial
Cruge Sales, Ime, T2 F.2d 1530, 1540 (5th
Cir.1984). Yet, as part of the revolobonary
Government, 100 certanly bears reapon-
sibility for creating the chain of events
making it impossible for an Amerm=an enfl-
ty reascnanly to mavel to and to EOFaEe
joasi-judicial proceedmgs = lmn.  Thus,
W10C cannot assert the dosorme of impos-
aabndity

[6, 7] Even wers"NIOC able o rely on
the faet that it i3 now imposaible for Ash
land to arbitrate in [ran, thus vitating the
forum selection clause, WIDC must show
that the venos provision is seversbie from
the rest af arbitration agresmest
Whether the agreement to arbitrate Is en-
turns on the parties’ in-

Lhe

Hre OFf S8VECIDLE
tent at the tme the agreement was exe-
~uted, a3 determined from the language of
the contract and the sSurTounding csrcum-
stances. Soe 6. Prospero Associales w
Burroughs Corp, T14 F.24 102, 1026-27
{10th Cir19B3); Pollur Warine Agencies,

fne v Louts Dreyfus Corp. 455 F.5upp.
111, N9 BEDNYISTEL ° NIDC owast

therafore show that the szsence, the 23sen-
tinl termn, of Che bargan Wis o aroicate,
while the sites of the arosoaoon was mere

v @ mipor consideration. See Resfgiemeni
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{Secomd) of Comtrmels at § 184, comment
a; § 133]) & comment b.

[8] But the language of the siandard
farm document—drafted by WIOC—belbes
any such argument. Not only did MIDC
chooge Tehran as the site of any Aroritae
ton, but the contrast alse provides that
Iranan law governs the interpretation‘and
rendition of amy arbitral awards. The arbi
traton agreement also provides that
should one of the pardes faifl to\appont an
arbitrator or thould the wasrbitrators fail
o agres on 3 third arbitrator,Ythe mierest
ed party may reqguestNhe Prendent of the
Appeal Court gf Tefm™en o appount e
second arbitragor of the third arbitrator as
the case may be” Rec ot I7T (emphass
added), [adeed the contract expresaly pro-
vides Jhmi O entire agresment = W6 be
intefpreted by referssce o [ranis law.
The/lifguage of the contract thus makes
self-@vident the [mportance of Iranian law
and Iranins ipstitutions to NIOC. There
fore, the document plainly suggests that
the situs selection clagse was as [mportant
to NIDC as the agreemect o reagive dis-
putes privately through arbibacon. The
lapguage of the coptracs demopatrates that
the parces intended the forum selscton
cliuse aod the artatral agreement 5 be
entzre, not divisible.

Finally, even were the forum selecton
clpose severable, we arve stll not miormec
how the parties miended to arbicate m
Wrismsmppe NT0C contends, somewhat di-
singenuously, that becauses Ashland's cor-
porate offiees are in Kentueky, Jackson in
far more copvenient to Ashiand than o
NIOC, But NIOC does not dizpute Ash-
land’s allegation that NIOC ma o Mizsis-
sippi because |t 5 one af the few Junsdic-
Hona with 3 six-year, rather than four-year,
limitations persod for contracts’ claims
Thas, by fAbing when it did in Misaissippi,
NIOC was able to assert its clam before
the stamute of Homdtations had ran, and
simultanesusiy to argue that that statute
of limiatons hed run oo Ashlapd's coum-
TErCLalm, 'Ju'h.'l::'l L.J.d H.CI:._JI:"'.E. IE:I:'.il:'.".

[9.140]
of “cogvenience.”
argus that the pardes

Novwithsianding consiceralbons
one cannot reasonably

nraeT coptem-
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plates arpiraton/in Mmsissippl. The
tract's grovisien that arbitracon was o
in Tehragunjeas otherwise agreed™ =
gesiy that, were [ran to become noom
isgt ar unacceptable to one or both part
gorether forum was o be available un
mutgally agreed upon. Because arhi
tion i & creature of coniract, we car
rewrite the agreement of the parties

arder the procesding to be held in Mi
SIDpL.  SeE, 6.0 ATE&T ,l-r:.':l.:"l.m!ngu:. .
t, Communication Workers, 1

-

——_— 10€ 5.CL 1415, 1418, 28 L.Ei
648 (1986 Jntermafional Associcfios
Markinints ond Aerorpoce Work
Lodge No, 2504 = Iniesrcomtinentsl .

Co, Ime, 312 '."3:[ 219, X0 (5ch Cir15
Willigma v. EF. Hution & Ca, 758 |
11T, 118 (D.C.CIr. 1985).

NIOL =ould have choseén o oegotm
forum selectnon elapss with a sits in
ome of the 65 mations that are signators
the Copvention, thereby permitSngp e
territorial enforeement by US. courts,
also could have sefected any one of
states in this couniry In which we &
have compelled Ashland to arbitrate.
it did noor It selected & mitus that
unenforceable ab ffzo, and we have
statutary or equitahls mandate that all
us 0 redraft the agreement premises
convenience of the partes o post
Prima Pommf 388 US. at 404 n T2
S.Ct at 1806 o. 12 (purpose of At “ws
maks arhitration agreements as eaf
able a8 other contraets, but not more =
Eobin v Sun Ok Co., S48 F.2d 554,
i5th Cir.1977) (courts may not redrait
parties’ sgreement in the absence of «
and convincing ewnidence of mutual
kel

Y.

[11-13] NIOC points to the wel
congressional paliey favoring the us
arbitracion if the partes have cootractt
agresd to resolve their disputes m

manner, '?ee. r,.' Dean FF-'r fer Koy
J-u: T dtes 213 :1'_ 22

Ct. 122 "“"—-..J 136 (1
._Fum.‘l '_ﬁ:a f 10, 104 .
at 558 (1984k ;fme: .-f. Come M
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Heosmiol v Mercury Comatruction Lorp.
B0 S 1L, 2o 7, 23 103 5.CL 927, 540 n.
T. 1, T4 LEd 24 TeS (1980, This poliey
icquires special sipmficance mm the mizrna-
sonal conteyt where, because of rananma-
moral fora and copcorutant conflicts of
aws problems, arbitration appears 3 more
wbng form. See e, MNitrubwwhy Mo-
Corp. = Soler Chrysier-Plymouth,
me, 4T3 US. 614, 105 8.C
1246, Hod=d, &7 LEdld 444 (19856k
cherie 41T US. ar 51516, S S5.Ce at
il LA [ 2]

The Bremen, 407 U2 at 12-14,
32 5.0 at 1915 see pemerally Quigley,
Accezsion by Lhe Ueited States fo the [Fn-
ited Maofione Compention on the Recogm-
fiom gnd Enforeement of Formgm Ari-
fred Awerds T0 Yale LJ. 1049 [1961)
Thiss, thérs & & Srong, congTessonaliv
ordsuned presumptson in favor of arbitrabil-
ity. Therefore, we have repeatedly held
that “arbitation shoold not be demied ‘nn-
leas it =8 be sald with positive aasuraces
that an arbitration clagse = oot susceptbis
of an mterpremadon which woald cover the
disputs at wmsue,'” Phillpy Peirelfum
94 F.2d ac 10B] (guoting Wick & Aélowiic
forme, Mme. 606 F.2d 166 MEN(5LH Cir

190 At the same time, $corallary “of
this] principlel | & that the duty to submit
1 dispute to arbitaoodearises from con-
ractn, therefors apirty casnot be com-
sallad s n.r|:||'_'|.—.|.l.4 8 I:I..I.IFHJ.I'.E |f ne fms ot
agreed to do GBS\ Lodge Mo, 2504 BEl12
F.2d at 221 \geg'alee H.H.Rep. Mo 36, 5Bth
Cong., lsEnGess. 1 (1924) (“Asbitratios
agresments are purdly matters of contraet,
and the effect of the bill i3 simply w maks
the contractag party bve up to his agree
mest.; H.R.Rep. Mo, 91-T02, 51st Cong..
2d Sess. & (18700 (bill implemencng the
Convention has the same purpose). Thus,
NI0C's appeal to congreasional policy will
not suffice w cansiorm the plain worcs of
the partes’ agreement to arhitvate in Teh-
ran, [ran to arpioate in Jackson, Mississip-
AL

There is alse 3 countervailing policy con-
cern evoked by this mse. Whes the United
States adhered %o the Convendon, it ex-
presaly chose the opdon available o Artcle
i3, to ";pplg' the Cogventon, on the basis
if reciprocicy, to the recognitdon and en-

forcemment af only those awards made m
the territory of another Contracting State.”
Declaration (emphasis added). While the
House and Senawe Committee reports do
not inform us as to the purpose of adopdng
this reservation, B3 purpose seems obviciss,
Loocerned with reciprocity, '.."uni:T'u: = (L L
have meant ooly to allow signatoriss W
partake of the Convention's benefitg'in WS
courts and thus to gpive farthes dncsatves
t0 pon-sigmatory natons to ddbere to the
Convention. Were we noWw ¥ artier archi-
tration in Missisaippl, tSegpite the forum
selection clause designatng Tehran into an
agreement as the-wifs of arbitadon, we
would do great violgnce to this shwious
congressiondl pupise. Wers we L::l'-._u'dE'l.‘
arbitration mhibe US. in the face of a
forum. seiecton clanss designating a non-
sigmatory Joram, which was uneafarceable
g8 tmilio, the non-signatory wounld have
httle reason to leave the Hobbesian jungle
of mternationa] chasa for the erdered and
predictabls world of Dntermatonal
commercial law.

maore

Conelaaion

NIOC pow seems to prefer the relative
quiescence af the distant Mississippi to the
proximate turbolence of the Persian Guif
Buat there s perther docirine oor pu]il:?' that
supplies NIOC a :'.'r|‘.'l|r_-|'L:|.|.' with which to
creumnpavigate the plain language of its
forum selection clause and thereby avioid
ta mital, upequivocal and eontracmally
chosen cowprse, The case 3 thus AF
FIRMED and REMANDED for further
proceedings songistent with ths DRTIoR.
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