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CaRDAMONE, Circuil Judge:

Plaintiff Genesco, Inc., (Genesco), a manufaciurer of
tailored clothing, brought this damage action in the

TidA

United States Disirics, Court for the Southern District of
MNew York (Lowe, \L)/ against two of its principal fabric
supphiers, allegiag essentially that they had conspired with
onc of s high-ranking employees to supply it with
over-priggd, amaged, and unsuitable goods. Defendanis
T. Kakiiichi & Co., Lid. {Kakiuchi-Japan) and T. Kaki-
uchi América, Inc. (Kakiuchi-America), moved 1o stay the
pracegdings pending arbitration, which the districl courn
denied excepl as 1o two claims against Kakiuchi-America.
Both Kakiuchi defendants appeal the denial of their stay
motions, and Genesco cross-appeals from the grant of the
stay as 1o Kakiuchi-Amenca's two claims.

FACTS

Genesco is an American corporation engaged in the
manulacture and distribution of lailored clothing
throughout the United States. Kakiuchi-Japan, a Japanese
corporation, exports fabric or “piece goods™ 1o textile
manulacturers and distnbutors. Kakiuchi-America, an
American corporation wholly owned by Kakiuchi-Japan,
i5 Kakiuchi-Japan's agent in the United States. Genesco
obtains fabric Tor its manulacluring operations [rom
Japan, Korea, and Great Britain, and began purchasing
picce goods lrom Kakiuchis Japan and America, both of
which have contacts in the textile business in those areas.
These piece goods were purchased pursuant 1o a senes of
writlen orders and confirmation notices, together forming
the pariies’ purchase and sales agreements. Each sales
agreement conlained an arbitration provision.

In 1979 the Kakiuchi defendants allegedly entered into
a conspiracy with Genesco's vice-president of purchasing.
In exchange for subsiantial paymenUnited Sthitas! alleg-
edly arranged 10 purchase all of GeRege'2 dfiflénese or
English-origin piece goods solely from Kakiuchi-lapan or




s alhiliates. Genesco maintains that s employee also
improperly approved the purchase of overpriced, dam-
aged, unsuitable, or noncompetitive mece goods. Upon
discovering this scheme, Genesco liled suil against Kaki-
uchis Japan and America’ raising fraud, Racketeer Influ-
enced and Corrupt Organizations Act (RICO), 18 US.C.
§ 1962(a), (c), and (d) (1942), Robinson-Patman Act, 15
U.S.C. § 1}c) (1982), unjust ennchment, torlious inler-
ference with contractual relations, money had and
received, and unfair competition claims. Kakiuchis Japan
‘/End America then moved pursuant o the Federal Arbitra-

ton Act, 9 U.S.C. §§ 1-14 (1982)" and the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards, 21 LLST. 2517, T.I.AS. No. 6997, reprinted at
9 US.CA.§ 201 app. foll. (West Supp. 1986). 10 stay the

"Peel Teanbes, Lid., Genesco's English supplier of fabric, and Frednck
H. Schmehing, a former Genesco employee, were also named as delen®
damis. The complaint has been dewmissed as in Peel on fGvum son afepe,
agens grounds, and the action as 10 Schmeling i proceeding in ihething
comirt, Thus, this sppeal involves only delendants T, Kakiuchi &'Co., Lid
and T. Kakischi Amenca, Inc
5ection 3 provides: i
IT any suil oF proceeding be browght in any of 1he tauns of the Uinned
States upon any issue referable 1o arbiiration@ngder i agreement in
wiiting For such arbitration, the courl |nAhIi.E[I‘-l.u¢'.rl siail 15 pending,
upcn being satvled ihal the ssee involvedimsich suil or proceeding
is referable to arbitration wnder such an ql_?!mnl. shall on applica-
thon of one of the panties stay the ol BEYhe action until such arbitra-
tion has been had in accondaged, wih the 1crms of the agreement,
providing the applicam lor dhe Sy i nol an deflaull in proceeding
with such arbitration,

JUSC §3[1982).

Yection 201 providess =The Convention on the Recognition and
Enforcement of Foreign Arbiirsl Awards of Jume 10, 1958, shall be
enforced in United Siates cowrls in scooidance wilh (his chapler™ 9
US.C. § 200 (1985). Article 11 of the Convestion, in furn, prowides:

I. Each Coniracting State shall recognize an agreemend in wriling
under which the paniies undenake 1o submil 1o arbitration all or

Tdh

action pending arbrt;llmn The disirici couri judge
referred the mnpqm u! a lederal magistrate who issued
his Report and‘Recomméndation on March 5, 1986, On
July 30, 1986 "Elﬁtd on this recommendation, the disinct
court granted—Kakiuchi-America's motion 1o stay the
fraud apd-RICO claims, denied its motion lo stay the
othgf claims, and denied Kakiuchi-Japan's motion in toto.
On\September 23, 1986, the district court certified the
arbitration question for immediate appeal pursuant 1o 28
V.S.C. §12' 2(b) (1982). We have jurisdiction over the
legal claims on this appeal under 28 U.S.C. § 1292(a)( 1),
see Paine, Webber, Juckson & Curtis, Ine. v. Chase Man-
hartan Bank, 728 F.2d 577, 579 n.2 (2d Cir. 1984) and
over the equitable claims under 28 US.C, § 1292(b).

DISCUSSION

The United States Arbitration Act (the Act), codified at
9 U.S.C. §§ |-14, reflects a legislative recognition of “the
desirability of arbitration as an alternative 1o the compli-
cations of litigation.” Wilka v. Swan, 346 LS. 427, 431
(1953). The Act, “reversing centuries of judicial hostility
to arbitration agreements,” Scherk v. Alherto-Culver Co.,

any differences which may have ansen or which may anse between
them in respect of & defined legal relationship, wheiher coniraciual
or mol, concerning @ subject matter capable of seitlement by arkn-
iraliom,

1. The term “agreemeni in writing™ shall include an arbstral clause in
& conbracl of @ arbitration agreemend, signed by the pariies or
contained in an exchange of letiem or elegrams

1 The coun of 8 Comtracting State, when seized of an action in a
matier in respect of which the pamies have made an agreemeni
within ihe meaning of this aricle, shall, s request of one of 1he
parties, refer ihe parties 1o arbitration, ualess i hnds thai (he said
agreemenl s null and vaid, inoperative Hmﬁa“ﬁlu pei-
farmed. Page 3 of 18

21 UST. a1 251% 9 USC. § 200, Anicle IL
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417 LLS 506, 510(1974), was designed 1o allow partics (o
avaid “the costhiness and delays of litigabion,” and o
place arbitration agreements “upon the same fooling as
other contracts ..." H.R. Rep. No. 96, 68th Cong., 1st
Sess. |, 2 (1924); see alse 5. Rep. No. 536, 68th Cong., 1si
Sess. (1924), To achieve these goals, it provides that wril-
len provisions (o arbilrate controversies in any contract
involving commerce “shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in
equily for the revocation of any contract.”™ 9 ULS.C, § 2.
Section 2 is "a congressional declaration of a liberal fed-
eral pohcy favoring arhitration agreements . ... © Moses
1. Cone Meowrid Hospital v Mercury Constrinciion
Corp., 460 US. |, 24 (1983). The Act also provides in § 3
lor a stay of procecdings where the court 15 satished that
the 1ssue before it is arbitrable under the agreement, and
&4 of the Act directs a federul count 1o order parties Aa
proceed to arbitration iF there has been a ™ “lalluvé,
neglect, or refusal’ of any party 1o honor an agreementjto
arbitrate.” Seherk, 417 U.S. it 511, These pravisions are
mandatory: *[b]y its terms, the Act leaves nogplace for the
exercise of discretion by a district court, butsastead man-
dates that district courts shall direct the parues (o proceed
to arbitration on issues as 10 which Srsrbiiration agree-
ment has been signed.” Dean Wiltes Revaolds Inc. v, Byrd,
470 U.S. 213, 218 (1985) (ongwal emphasis).

Given these statutory dueclives, a court asked 1o stay
proceedings pcnding._al‘hiitali:un in a case covered by the
Act has essentially fobd 1asks: first, it must determine
whether the parties agreed 1o arbitrate, Mitsubishi Maiors
Corp. v. Soler Ehr}rj'.fer-Hj'mulr.'-'l Inc, 473 LS. 614, 105
S Ot 3346, 3154 (1985); second, it must determine the
scope of that agreement; third, il federal statutory claims
are asseried, it must consider whether Congress intended

those claims 1o be wonarbitrable, see Mitsubishi, 105 §
Ctat 3355; and [adah/il the court concludes that some,
but not all, of the #leims in the case are arbitrable, it must
then determine whether to stay the balance of the pro-
ceedings pending arbitration. With these tasks in mind,
we conStdep first whether Genesco and the Kakiuchi
defeddants agreed to arbitrate their dispules.

I The Agreement to Arbitrate

In each sales transaction Genesco submilted a wrillen
purchase order 1o Kakiuchi-Japan which then returned 1o
Genesco a wrillen s&cs confirmation form, On the back of
the form is set forth a comprehensive list of terms and
conditions. Amaong these terms and conditions, Clause 14
provides, in relevant part:

All claims and dispules ol whalever nalure arising
under this contract shall be setiled amicably as far as
possible, but in case of failing it shall be referred to
|arbitration in Japan before the Japan Commercial
Arbitration Association).

Cienesco received these forms withoul objection, and
relurned a number of them 1o Kakiuchi-Japan with the
initials or signature of a high-ranking officer, When il
returned items Genesco also acknowledged the sales con-
firmation forms by referring to them in the return notices.

Genesco and Kakiuchi-America transacted business
through a similar exchange of purchase orders and confir-
mation notes. On the bottom of the front side, Kaki-
uchi-America’s sales confirmation note states: “THIS
CONTRACT IS SUBJECT TO ALL THE TERMS AND
CONDITIONS ON THIS AND THIBEY BiEsSIDE
THEREOF, INCLUDING THE Fﬂ&‘él&l&hﬁg OF
PARAGRAPH 7 PROCVIDING FOR ARBITRATION
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OF ALL DISPUTES." The arbitration clause on the
reverse side slates in relevant pan:

Any controversy ansing oul of or relating to this con-
tract or any modification or exténsion thereofl, includ-
ing any claim for damages and/or rescission shall be
seltled by arbitration belore a panel of three arbitra-
tors in New York City.

Again Genesco received these forms without objection
and returned a number of them with ils signature,

Based on these exchanges and alier a detailed review ol
the voluminous evidenliary submissions, the district
courl found that Genesco had agreed 1o arbitrate its dis-
pules under both the signed and unsigned agreemenis
with both the Kakiuchi defendants. We see no reason to
disturb this factual finding. Fed. R. Civ. P. 52(a); see In re
Hart Ski Manufaciuring Co., 711 F.2d B45, 846 (8th Cir
1983) (whether the parties have agreed 1o arbitrate 6 4
factual question); Hanes Supply Co. v. Valley Evapofiaing
Co, 261 F.2d 29, 34-35 (5th Cir, 1958) (same).

In enacting the federal Arbitration Act, Ephgress cre-
ated national substantive law governing gbestions of the
validity and the enforceability of arbilfalion agreements
under its coverage. See Mitsubishi 108 S, C1. a1 3354;
Maoses H. Cone, 460 U S, at 24; Varlon. Tarryviown Asso-
ciates, Inc., 477 F.2d 208, 2094d "Cir. 19713). Hence
whether Genesco is bound by Wh&-arbitration clause of the
sales confirmation forms is.determined under federal law,
which comprises generally\accepted principles of contract
law.* See Prima Paini"€arp. v. Flood & Conklin Mjg. Co.,

a4 pplying Uniform Commercial Code § 2-207, Genesco's original pur-
chase order form constituted an offer. Since Kakiuchi-Japan's confirma-
fion form conditioned ils scceplance o agreement of ils erms, il was &
counier-offer 1o which Genesco's signalure constiluted assent. See gener-
ally C. lioh & Co. {America) Inc. v. Jordan Iniernational Co., 332 F.2d
i 228, 133437 [Tih Cir. 1977}

IRB LS. 295, 404 (967 lu re Hart Ski Muanujacturing,
TI1 F.2d al Bd6, Kuser v. Iniernational Bank, 282 F.2d
231, 213 (2d G/ 4960); Robert Lawrence Co. v. Devon-
shire Fabrics, ey 271 F.2d 402, 406 (2d Cir. 1959), cert.
dismissed, 36405, BO1 (1960); but see Supak & Sons
Manufacmring Co. v. Pervel Indus., Inc., 593 F.2d 135,
13744th €ir. 1979),

Under general contract principles a party is bound by
the provisions ol a contract that he signs, unless he can
show special sircumstances that would relieve him of such
an obligation. See Coleman v. Prudential Bache Securiiies,
fnc., 802 F.2d 1350, 1352 (1 1th Cir. 1986) (per curiam);
N & D Fashions, Inc. v. DHJ Indusiries, Inc., 548 F.2d
722, 727 (&th Cir. 1976). Here, the district court found
that Genesco was an experienced textile concern with eco-
nomic power equal to that ol Kakwchi-Japan. It also
found no impediment to the validity of the agreement. On
the contrary, the widespread use of arbitration clauses in
the textile industry puts a contracting party, ke Genesco,
on notice that i1s agreement probably comtains such a
clause. See N & D Fashions, 548 F.2d a1 726 & n.B; Avila
(iroup, Inc. v. Norma J. of California, 426 F. Supp. 537,
541 n 10 (S.D.NY. 1977). Thus, the distncl courlt prop-
erly concluded that Genesco was bound 10 arbitrale dis-
putes arising under the signed sales conhrmation lorms.
Genesco does not contest these findings, but claims
instead that it never specifically agreed to the arbitration
cluuses. Such misapprehends our inguiry, We locus not
on whether there was subjective agreement as to cach
clause in the contract, bul on whether there was an objec-
tive agreement with respect to the entire contract. See N
& D Fashions, 548 F.2d a1 727. .

United States

As 1o the unsigned forms it is welPagehbidfedsihal a
party may be bound by an agreement 1o arbitrate even
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absent a signature. See. e.g. MoAllister Brothers, Ine. v, A
& § Transportation Co., 621 F.2d 519, 524 (2d Cir. 1980),
Further, while the Act requires a writing, it does not
require that the writing be signed by the parties. See 9
U.5.C. § 3; Medical Development Corp. v. Industrial Muold-
ing Corp., 479 F.2d 345, 348 (10th Cir, 1973); Fisser, 282
F.2d at 233. Thus, the district count did not err in finding
that in this long standing and on-going relationship
Genesco agreed 1o arbitrate disputes arising under the
unsigned sales confirmation forms as well, See Impiex
International Corp, v. Lorprint Inc., 625 F. Supp. 1572
(5.D.N.Y. 1986). In shon, Genesco agreed to arbitrate all
disputes ansing from purchase agreements with both
Kakiuchis. We turn now 1o examine the scope of thai
agreement,

Il The Scope of The Arbitration Agreement

Relying on the magisiraie’s recommendations—which
only discussed the arbitrability of the lraud and RIED
clayms—the district court found that none ol thé aims
againslt Kakiuchi-Japan fall within is arbitrafon \provi-
sion. As to Kakiuchi-America, it determined thiabonly the
common law fraud and RICO claims wep€ willin its arbi-
tration clause. Hence, it concluded thay, Gefiesco's other
claims against Kakiuchi-America werewol subject 1o arbi-
tration. We review these rulingsedd\novo. Mediterrancan
Enterprises. Inc. v. Ssangyong ™T08 F.2d 1458 1462-61
(9th Cir. 1983); see Lorber Inisines of Califormia v. Loy
Angeles Primtworks Corp, 803 F.2d 523 (9th Cir. 1986)
(denial of motion to campel arbitration 1s subject 1o de
nove review), Zolezzi v. Dean Witter Reynolds, Inc., 789
F.2d 1447, 1449 (9th Cir. 1986) (order compelling arbi-
tration is subject to de movo review).

In determining whether a particular claim flalls within
the scope of the parties’ arbitration agreement, we focus

on the factual allegapons in the complaint rather than the
legal causes of aclion asserted. See Mitsubishi, 105 §. C1,
al 3352 n.9, 3363 el 3. I the allegations underlying the
claims “touch miwlters™ covered by the parties’ sales agree-
ments, then thege claims must be arbitrated, whatever the
legal Ilhch atlached to them. See id. at 3353 n.1 3. Apply-
ing this'\est, the partics each paint a different picture ol
the confroversy: Genesco maintains that conspiracy and
bribery are at the heart of its complaint, while the Kaki-
uehi defend':nis claim that overcharges and defective
goods—all iclating to the contract—are the crux of
Gienesco’s suit. An examination of the factual allegations
in the complaint reveals that both are essentially correct.

Gienesco brought eight separate common law and statu-
tory claims for reliel against Kakiuchi-Japan and seven
against Kakiuchi-America, all based on the samé ceniral
factual allcgations, These allegations state that the defen-
dants overcharged Genesco over an extended period of
time for the picce goods it had purchased from them
under the purchase and sale agreemenits. Genesco claims
that it later discovered that the prices paid were substan-
ally above fair market value and that the picce goods
were unsuitable, obsolete, out-of-season, or damaged.
Defendants accomplished these overcharges and inappro-
priate sales, Genesco asserts, by conspiring with and brib-
ing its vice-president for purchasing. Both conspiracy and
damaged goods are asserted throughout the complaint,
suggesting both tort and contract causes of action. This
dual contractual and tortious nature of the action creales
a difhcult arbitrability question. Hence, we look 1o recent

Supreme Courl precedent lor guidance,
v b gu ':United States

Where, as here, a determination hasphgaierpfdg thal
parties have entered 1w o binding and enforceable agree-
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menits o arbitrate their disputes, the Supreme Courl has
made 1t evident thal guestions regarding the scope of the
arbitration provision must be addressed:

With a healthy regard for the Tederal policy favoring
arbitration . . . the Arbitration Act establishes thai, as
a matter ol federal law, any doubls concerning the
scope of arbitrable issues should be resolved in lavor
of arbitration, whether the problem at hand is the
construction of the contract language itsell or an alle-
gation of waiver, delay, or a like defense 10 arbitra-
hiliy,
Muoses I Cone, 460 U5, at 24-25. This “emphatic federal
policy in favor of arbitral dispute resolution™ “applies
wilh special force in the held of intermational commerce.™
Mitswhishi, 105 8. Cr. a1 3356-57.

We expressed the same view in S A Mineracao da Tormy
dade-Samired v hiah Intf, Ine. (" Samitri™);

The federal policy favoring arbitration requitesug 1o
construe arbitration clauses as broadly as possible.
“|D]oubts as 1o arbitrability should he \'fesolved in
lavor of coverage,” . . . language excluding certain dis-
putes from arbitration must be cleardnd unambigu-
ous’ or ‘unmistakably clearl and ... arbitration
should be ordered ‘unless it Wy be said with positive
assurance that the arbitsafionclause is not susceptible
of an interpretatign \that covers the asseried
dispute.” "

745 F.2d 190, 194 (2d Cir. 1984) (quoting Wire Service
Guild v. United Press Int'l, 623 F.2d 257, 260 (2d Cir.
1980) (quoting International Ass'n of Machinists and
Aerospace Workers, AFL-CIO v. General Electric Co., 406
F.2d 1046, 1048 (2d Cir. 1969))). We now examine the

7154
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specihe claims Top~reliel raised in the complaint more
closely, mindiulthat doubis musi be resolved in favor of
arbitrability.

A. The Statwiory Claims

To determine the arbitrability of Genesco's slatulory
claims'\under RICO and Robinson-Patman, we must first
degide’'whether these claims are included within the SCOE
ol the arbitration clauses and then whether these claims
are arbitrable as a matter of law,

. Scope of the Arbitration Clauses as 1o RICO

In Count 111, Genesco alleges that defendants Kakiuchis
Japan and America conspired with others to defraud and
injure Genesco in its business through a pattern ol racke-
teering activity in violation of the civil RICO statute, |8
LU.5.C. § 1962(a), (c), and (d). Genesco asserts wire fraud,
18 ULS.C. § 1343, mail fraud, § 1341, and illegal interstate
and foreign transportation as the predicate acts for this
claim. More specifically, Count 11 states that the defen-
dants caused 1o be delivered “confirmations, invoices and
other documenis relating to transactions necessary (o
defraud, or unlawlully obtain money and property, from
Gienesco” and caused 1o be sent in interstate and foreign
commerce lelexed messages, telephone calls, and wire
translers of lunds from Genesco in furtherance of the con-
spiracy. The complaint also explains that the mailed
invoices were fraudulent because they were “at prices sub-
stantially in excess of the fair market value™ of the piece
goods, for piece goods “unsuitable for use [by Genesco] in
s talored clothing operations™, and for “obsolele,
oul-ol-season, defective or damaged” piece goods.
Because the specific language of the tvdnitddiStates provi-
sions differ, we consider the arbitratPlage @ aht8claims
against Kakiuchis Japan and America separalely.

2155



e e e R e S N Rt

We find that the parties’ arbitration clause encompasses
Genesco's RICO claim against Kakiuchi-Japan. The wire,
mail, and transportation fraud allegations which form the
predicale acts of Genesco's RICO claim all derive from
the parties’ transactions under the sales agreements.
Gienesco's theory is, in essence, that Kakiuchi-Japan,
through the improper use of the mails, telephone, and
other modes of communication, fraudulently sold it piece
geods which did not meet the standards and prices of the
parties’ sales agreements. Examining the complaint and
bearing in mind that ambiguities in scope should be
resolved in favor of coverage, Maoses H. Cone, 460 LS. a1
24-25, particularly in  the international context,
Mitsubishi, 105 8. C1, a1 3357, we conclude that Genes-
co's RICO claim against Kakiuchi-Japan “arises under”
the parties’ sales agreemenis. Because Kakiuchi-America'’s
arbitration clause is even broader than Kakiuchi-Japén's
clause, Genesvo's RICO claim against Kakiuchi-Adfiiseiea
a fortiori is one “arising oul of™ or “relating 10" thepar-
hies” sales agreements.

2. Arbitrability of RICO Cldinty

Having determined thai Genesca's fivil RICO claims
fall within the arbitration clauses we must next decide as
a matter of law whether Congress intended RICO claims
io be nonarbitrable. This guesiion has generated much
controversy in recenl years, vesulling in both intercircuit,
compare, e.g., Mavaja,\Ing v. Bodkin, 803 F.2d 157 (5th
Cir. 1986) (arbitrable), petition for cert. filed, 55 U.S.L.W.
1523 (ULS. Jan. 14, 1987) (No. B6-1160) with, e.g.. Page
v. Moseley, Hallgarten, Estabrook & Weeden, Inc., B06
F.2d 291 (Ist Cir. 1986) (nonarbitrable), and intracircuit
conllicts, Compare, e.g., Rhoades v. Powell, 644 F. Supp.
645 (E.D. Cal. 1986) (nonarbitrable) with Sacks v. Dean

Witier Revmolds, Und) 627 F. Supp. 377 (C.DD. Cal. 19%85)
(arbitruble) auel kiifipare also Preston v. Kruezer, 641 F.
Supp. TT6NR. 111, 1986) (nonarbitrable) with Steinherg
v. Mllimois Co_lne., 635 F. Supp. 615 (N.D, 11l 1986) {arhi-
trable), The debate has come, in large part, in response 1o
the-Supreme Court's decision in Mitsubishi, which Sig-
naled o new approach to the arbitrability of statlutory
clavms. Thus, Afitsubishi prompied many courls to
rethink their stance on the arbitrability of RICO claims.
For example. the Fifth Circuit at first held RICO claims
o be nonarbitrable, Smoky Greenhaw Cotton Co. v. Mer-
rill Lynch, Pierce, Fenner & Smith, Inc. 785 F.2d 1274
(5th Cir. 1986) (Greenhaw 1), but then remanded the 15sue
to the district court for full briefing on the ground that
Mitsubishi cast doubt on its initial decision. Id. a1 282
{per curiam ) (Greenhaw 1), On later appeal, the Fifih Cir-
cuit affirmed the district count and held RICO claims 1o
be arbitrable. Smoky Greenhaw Cotton Co. v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 805 F.2d 1221 (5ih
Cir. 1986) {Greenhaw 11); see also Development Bank of
the Plilippines v. Chemitex Fibers Inc., 617 F. Supp. 55,
36-57 (S.D.NY. 1985) (rethinking holding of district
court in Samitri that RICO claims are nonarbitrable in
light of Mitsiubishi).

In Mitsubishi. the Supreme Court held that nothing in
the nature of the federal antitrust laws prohibits parties
_I'mrn agreeing 1o arbitrate antitrust claims ansing outl of
international commercial transactions. 105 S. CL al
3355-61. In so holding, the Supreme Court stated that
there 18 no per se presumplion against arbitration of stalu-
tory claims. Jd. a1 3353, The c“tﬁ'ﬁ'ité"‘éngﬁﬁ'esa“i"“
“dislavoring agreements Lo arhilrﬂlt'Pgbaél.g 18laims™
and ignoring the “hospitable inquiry info n;ﬁﬁmhﬂily“.
and explained that the parties, having made the bargain 1o



arbitrale, should be bound by 11 unless Congress itselll has
evinced an intention to preclude arbitration of the staiu-
tory rights at issue, Id. a1 3355, Thus. rather than drawing
presumplions regarding the arbitrability of statulory
claims as courts have done in the past, see, e.g., American
Safety Equip. Corp. v. JP. Maguire & Co., 391 F.2d 821
(2d Cir. 1968), examined in Misubishi, 105 §. Cr at
3355-61, we now must deduce lrom the text or legislative
history of the federal statute in question evidence of an
athrmative congressional protection of the right 10 a judi-
cial forum. Mitsiehishi. 105 5. Cr. at 3355, Absent that evi-
dence, nothing prevents a court from concluding that
Congress aimed 1o allow the arbitration ol these claims.

Cienesco argues that we have already held RICO claims
o be nonarbitrable in both McMahon v, Shearson/
American Express, Inc. 788 F.2d 94 (2d Cir.), cerl
eranted, 107 5. Ct. 60 (1986) and Samutri, 745 F.2d 194,
We cannot [ully agree. Mellahon held that RICO gkgs
asserted in the context of domestic commercial (ransac-
tions are nonarbitrable as a matter of law. TEEE,2d a1
98-99. McMahon did not decide the arbitrabilitysof RICO
claims in the international comext. InAact;® McMahon
explicitly distinguished the domestic case\before it from
the Supreme Court's teachings in the international arena.
Thus, the McMahon court Camplicitly recognized
Mitsubishi's applicability 1o RIED claims arising in an
international context, Seedd Imdeed, the Supreme Counrt
has drawn a similar distinction between international and
domestic coniexts in~dhe arca of securities claims,
Compare Scherk, 417 U.S. 506 (international securilies
claim arbitrable) with Wilko, 346 U.S. 427 (domestic
securities claim nonarbitrable). Thus, while McMahon
does in fact govern any domestic RICO claims Genesco
may have, it does not apply to international RICO claims.

- e
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Mor did we squapety, address the arbitrabality of imerna-
Lional RICO clasms_in Samitri, In Samitri, the district
court held that R1€0 Act claims were not arbitrable, 576
F. Supp. 566, 514'(S.D.N.Y. 1983), afi'd on other grounds,
745 F.2dN9412d Cir. 1984). The district count analogized
RICO &l@tms to antitrust claims which, before Mitsubishi,
cautts had long heid 10 be nonarbitrable, See, eg, Cobb
¥ hewis, 488 F.2d 41, 47 (5th Cir. 1974); Helfenbein v.
Imiernational Indus., Inc., 438 F.2d 1068, 1070 (Bth Cir.),
terl. denice' 404 US. 872 (1971). Relying on the
American Soety doctrine which states that the pervasive
public intcrest in the enforcement of certain federal stat-
utes makes claims arising under those statutes nonarbi-
trable, see American Safety, 391 F.2d a1t 827-28, the dis-
trict court reasoned that, like antitrust laws, RICO Act
enforcement not only affects the individuals involved, bul
also effectuates important societal policies, including the
eradication of organized crime. 576 F. Supp. at 574-76.
Because of this strong public interest, the district court
concluded that RICO claims are nonarbitrable. Jd,
Because the parties did not challenge this portion of the
district court's opinion on appeal, see 745 F.2d at 193, we
had no opportunity to review the lower court’s holding
that international RICO claims are nonarbitrable under
the American Safety doctrine. Therefore, though Samitri
arose in an international context, we have yet 1o decide
whether internatipnal RICO claims are arbitrable 3

SEven were Samitri 10 be viewed as affirming the district coun's opin-
1w regarding ihe arbitrability of RICD claims, s continued viability
wigiild be called i 16 guestion after Mifradishi. Our sfirmance in Saneire
was rendered dunng & lime whien (ke American Safety docinine was of
unguestioned authony. A year later Mitsubivh i iois Lo e
arbitrable and rejecied the American Safeiy dﬁ#&ﬁ?‘;ﬁt@ghu ™
international arbilration agreements. 105 8. O T39S R10VHE, 10 ihe
enlend thal Samird may be constmeed 88 implicitly affirming the distric
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To determine whether RICO is arbitrable in the inter-
national context we must evaluate RICO under the
Mitsubishi analysis. In order for a statutory claim to over-
ride the strong federal policy in favor of arbitration, the
party opposing arbitration must show that Congress
reserved a federal forum to vindicale rights under that
statute. Mayaja. B03 F.2d at 161; see Mitsubishi, 105 5.
Cl. at 3155, In shor, Genesco must demonsirate thal
Congress planned to make an exception 1o the Arbitration
Act for RICO claims, see Milsubishi, 105 5. Ct. at 3333,
which must be deducible from either RICO's text or legis-
lative history. fd. We examine each in turn.

RICO provides a private civil action to recover treble
damages for injury caused by a violation of its substantive
provisions. § 1964(c). It contains no anti-waiver provision
prohibiting parties from voluntarily relinquishing a judi-
cial forum. Mayaja. 803 F.2d a1 164; Jacobson v. Mergll
Lynch, Pierce, Fenner & Smith, Ine., 797 F.2d 1197 102
(3ed Cir.). petition for cert. filed, 55 US.L.W. 1239 1#5.
Sept. 25, 1986) (No. 86-487), ¢f Wilko, 346 U\S. mt 437
{anti-waiver provision reveals congressiondhantent 1o bar
arbitrability of securities actions under, the”Securities Act
of 1933). Nothing in the statutory lagguage suggesis that
RICO claims are 10 be excluded Mom the dictates of the
Act. We wrn then to the legislative-history.

Added to the House vecsion i the bill afier the original
bill had been passed by\ihit Senate, the private tre-

cour’s holding on the RICO claims, it musi be reesamined in the wake of
Mitsubishi, See Baker v. Paine, Webber, Jackson & Curnis, Inc., 637 F.
Supp. 419, 422 (D.N.). 1988) (quesiioning validity of the district couri’s
decision in Samitri afier Mitrubishi), Steinberg. 635 F. Supp. m 619
(same); Brener v. Becker Paribas Inc., 618 F. Supp. 441, A50 (5. DY,
1985) (same); Development Bank of the Philippines v. Chemiex Fibers Inc.,
617 F. Supp. 55, 56-37 (S.D.N.Y. 1985) (same)

ble-damages provision of RICO, codified as § 1964(c),
received relapvely-litille discussion in either House.
Mayaja, B0IF2d at 164; see Sedima SPRL. v Imrex
Co, _ US, __ ) 105 8. C1. 3275, 3280 (1985). Nor did the
legislanwe debate address the arbitrability of claims
brovght under § 1964(c). Accord Mayaja, 803 F.2d at 164;
daepbson, 797 F.2d at 1202 (*[T]here is no legislative his-
lory suggesting that Congress ever considered whether
RICO civil claims should be arbitrated.™).

Because Congress failed 1o comment on arbitrability,
we examine the purposes underlying § 1964(c) to deter-
mine whether—due to an inherent conflict between those
purposes and the arbitration of such claims—Congress
implicitly intended RICO claims 10 be nonarbitrable, See
Mitsubishi, 105 8. Cv. at 3355, 3358-60 (examining, in the
absence of an explicit statement ol congressional intent as
1o arbitrability, congressional policies behind § 4 of the
Clayton Act); of. McDonald v. City of West Branch, 466
LIS, 284, 290 (1984) (holding that § 1983 claims are non-
arbitrable because arbitration “cannol provide an ade-
quale substituie for a judicial proceeding”™ in achieving
§ 1983's objectives); Barrentine v. Arkansas-Best Freight
Sys., 450 US. 728, 742-45 (1981) (finding congressional
intent that Fair Labor Standards Act claims be nonarbitr-
able because of conflict between arbitration and FLSA's
purposes);, Alexander v. Gardner-Denver Co., 415 U S, 15,
56 (1974) (“The purpose and procedures of Title V11 indi-
cate that Congress intended lederal courts to exercise final
responsibility for enforcement of Title VII; deferral to
arbitral decisions would be inconsistent with that goal.™).

The legislative history of § 1 964(MNitedalalase recur-
rent congressional purposes: First, Cg@el® ofritRary pur-
pose in enacting § 1964(c) was to compensate the victims

-
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ol organized crime. Representative Sieiger, who proposed
the addition of a private treble-damages action, empha-
sized that “those who have been wronged by orgamzed
crime should at least be given access to a legal remedy.™
Sedima, 105 8. Ci. at 3280 (quoting Hearings on §. 30,
and Related Proposals, before Subcommitiee No. § of the
House Commilttee on the Judiciary, 9151 Cong., 2d Sess..
520 (1970) (hereinafier cited as House Hearings)). During
the congressional debates on § 1964(c), Congressman
Steiger made his point even more forcefully: *[i]t 15 the
intent of this body, | am certain, to see that innocent par-
ties who are the victims of organized crime have a right
to ablain proper redress . . . . It represents the one oppor-
tunity for those of us who have been seriously affected by
organized crime uctivity 1o recover.” Mayaja, 803 F.2d at
165 (quoting 116 Cong. Rec. 35,346-47 (1970)); see also
Sedima, 105 8. CL at 3286 (Congress expressly admons
ished that RICO is 1o “be liberally construed to effectuaie
its remedial purposes” which are nowhere more efideépl
than in §1964(c) (quoting RICO, Pub. L. 90452,
§ 904(a), 84 Stat. 947) (emphasis added)). The provision's
secondary purpose was lo deter organizedhgrime: “[ijn
addition, the availability of such a remedyould enhance
the effectiveness of title 1X’s [i.e., RIEQ] prohibitions.”
Mayaja, 803 F.2d at 164 (quoting Wowve Hearings, supra,
al 520). Thus, § 1964(c) is primarilysa compensatory and
secondarily a deterrenl measuxe. The House passed the
bill as proposed, 116 Cong-Rec. al 35,363-64; Sedima,
105 S. Ct. at 3281, and the Senate adopied the bill as
amended in the House 116 Cong. Rec. at 36,296;
Sedima, 105 8. Ct. at 1281.

The third important congressional theme was 1o model
§ 1964(c) afier §4 of the Clayton Act. In fact, the RICO
treble-damages language of § 1964(c) iracks virtually word
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for word the similapprovision of § 4 of the Claylon Act,
15 US.C. § L5 Asthe Supreme Court observed: “[i]he
clearest current i [RICO’s] history is the reliance on the
Clayton Act model, under which privaie and governmen-
tal actimns _dre entirely distincl.™ Sedima, 105 S. C.. at
3282 \Mayaja, 803 F.2d at 165 (*[S)ection 4 of the Clay-
lon Agt . .. [was| recurrently invoked during the congres-
sinndl discussion of RICO's private treble damages
provision.™).

Given Mitsubishi's analysis, Congress® reliance on § 4 of
the Clayton Act is particularly relevant to the arbitrability
question before us. In Mitsubishi, the Supreme Coun
examined the legislative purposes behind § 4 in order to
determine the arbitrability of antitrust claims brought
under that section. 105 8. Ct. at 3158-60. Undertaking the
same analysis we undentake today, the Court found that
“|njotwithstanding its important incidental policing func-
tion, the treble-damages cause of action . . . seeks primar-
ily 1o enable an injured competilor 1o gain compeénsation
lor that injury.” Id. at 3359. Emphasizing the prionty of
compensatory function of § 4 over its deterrent function,
the Court found no congressional intent to preclude arba-
tration of antitrust claims. fd. (citing Brunswick Corp. v.
Pueblo Bowl-O-Mat, Inc., 429 .5, 477 (1977)).

CGenesco raises two objections to arbitrability, contend-
ing that RICO's complexity warrants ils nonarbitrability
and that public interest in the enforcement of RICO pre-
cludes its arbitration. Neither argument has merit. Com-
plexity, of course, is not a reason to deny arbitrability, See
Mitsubishi, 105 8. Cv. at 3355, 3357-58. In addition, after
Mitsubishi, “determining statutory claims to be nonarbitr-
able on the basis of some judicially Keiigdiziatgsblic pol-
icy rather than as a matter of statutdigd@itipefti8ion is no
longer permissible.” Jacobson, 797 F.2d at 1202,
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Moreover, private civil RICO actions have come 1o
implicate primarily private interesis, thus obviating pub-
lic policy concerns supporting an exclusively judicial
forum, As the Supreme Courl recognized in Sedima,
RICO in 1is privaie civil version has evolved into a fed-
eril business tor statute, 105 8. Co at 3287, In fact, civil
RICO claims are almost always asseried against respecied
and legitimate enlerprises, “rather than against the arche-
typal, intimidating mobster.™ Id; see also Report of the Ad
Hoe Civil RICO Task Force. 1985 A.B.A. Sec. of Corp.,
Banking & Bus. Law 55 (1985) (77 of all civil RICO
cases involve securities, wire, or mail fraud in a commer-
cial or business sctting); Abrams, The Civil RICO Coniro-
versy Reaches the Supreme Court, 13 Hofstra L. Rev. 147,
153 n.31 (1985) (same).

Paralleling: Mitsubishi's analysis, we find no congressio-
nal barriers to the arbitration of international RLED
claims, Since plaintiffs, like Genesco, may effectively~in-
dicate their RICO causes of action in the arbitral farum,
the statute will continue to serve both its primiry, reme-
dial and secondary deterrent functions. See Mitsubishi,
105 S, Ci. at 3359-60. Thus, the arbilzation of these
claims is not inconsistent with the congressional purposes
underlying RICO's enactment. In sumynothing in RICO"s
text or legislative history evidengesu congressional excep-
tion to the federal Arbitration Akt lor RICO violations.
Accordingly, we hold as aatter of law that RICO claims
arising in an inlernatisonl coniext are arbitrable. See
Suthiracharikul v. Shvakson Lehman Brothers Inc, 806
F.2d 37 (2d Cir. 1986) (per cuniam) (remanding (o the dis-
trict court to consider the applicability of Scherk 1o an
allegedly “international” RICO claim), Jacobson, 797
F.2d at 1202-03 {holding RICO claims based on mail and
wire lraud to be arbitrable in the absence ol a conlrary
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congressional imendyy Chemitex Fibers, 617 F. Supp. at 57
(holding integditiondl RICO claims arbitrable). Having so

held, we pust now apply this rule 1o Genesco's RICO
clayms againsl Kakiuchis Japan and America,

a) Kakiuchi-Japan

Ihe arbitration agreement between Genesco and Kaki-
uchi-Japan clearly arises in the international context and
therefore the mandate of Mitsubishi applies with Tull
force. First, the agreements involve “truly international”™
business transactions. See Samitri, 745 F.2d at 195, Kaki-
uchi-Japan, a Japanese corporation, and Genesco, an
American corporation, entered inlo agreements o pur-
chase piece goods from Japan and other foreign sources.
These agreemenis call for arbitration of disputes in Japan,
Here, as in Samitri, “the corporalions are of diverse
nationality™, and the products that are the subject matter
of the agreements are produced in one country and sold
in another, Id, see also Mitsubishi, 105 8. Ci. at 3349
(where international context permilting arbitration of a
statutory claim consisted of parties ol diverse nationality,
performance of contractual obligations outside the LS.,
and a contract providing for arbitration in Japan), Scherk,
417 U.S. at 508 (where international contexi requiring
arbitration of a statutory claim included parties of diverse
nationality, sale of a foreign business, and a contract pro-
viding for arbitrition in France). Under these circum-
stances, the concerns voiced by the Supreme Court in
Mitsubishi—international comity, respect for the capaci-
ties of foreign and transnational tribunals, and sensitivity
o the need of the international commercial system for
predictability in the resolution of YNIRASIAES equally
compelling with respect o GeneftB9e 1 £nRidins with
Kakiuchi-Japan and accordingly require us to enforce the



parties’ agreement to arbitrate this claim. See 105 S, C1,
at 3355; see alo id. at 31356-57 (discussing the inlerna-
tional concerns voiced in Scherk and The Bremen v
Zapata Of-Shore Co, 407 US. 1 (1972)). In fact, courts
holding RICO claims 10 be nonarbitrable since
Mitsubisihi, have done so exclusively in the domestic con-
text. See, e.g. Page v. Moseley, Hallgarten, Estabrook &
Weeden, Inc, BO6 F.2d 291, 298-300 (1st Cir. 1986);
Tashea v. Bache, Halsey, Siwart, Shields, Inc., 802 F.2d
1337 (1 1th Cir. 1986); McMahon, 788 F.2d at 98-99.

The Supreme Court has stated that if international arbi-
tral institutions are (o take a central place in the interna-
tonal legal order as Congress envisioned, “it will be
necessary for national courts to subordinate domestic
notions of arbitrability to the international policy favor-
ing commercial arbitration.™ Musubishi, 105 8. Ci._al
31360, We take that step today and hold that Genesca's

RICO claim against Kakiuchi-lapan must be résolved
through arbitration,

b) Kakiuchi-America

The district court held that Genesed's,RICO claim
against Kakiuchi-America 15 arbiteable. Adopling the
magistrale’s report, il found that the iransactions between
Genesco and Kakiuchi-America “were international in
character:

[AJlthough Kukiuchiwﬁmrnca 5 4 United States-
based corporation) the transactions al issue are
plainly international in character. Apparently all of
the purchases identihed by Kakiuchi[-America) were
of picce goods shipped from overseas and unloaded,
pursuant to the terms of the sales notes, at the Port of
Mew York, Since the transactions themselves were
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directly in thé stream of international commerce, the
policy copSiderations suggested in Mitsubisht as com-
pellingaghitration appear generally applicable here as
well even though the arbitration itsell is to be con-
ducied in New York.

We chnnol agree. Although the subject goods were in fact
prodiced in one country and sold in another, this alone is
insufficient to trigger the international concerns voiced in
Mitsubishi, which stated that an international conlexl
raises the added concerns of international comity, respect
for foreign tribunals, and international commercial predi-
cability that would require the arbitration of a case which
may not be arbitrable in a domestic context. /d. at 3333,
Genesco's transactions with Kakiuchi-America do not
implicate these concerns. Because arbitration is called for
in New York, our refusal 1o compel arbitration in this
instance would not demonstrate disrespect for foreign
arbitral institutions, nor adversely affect international
comily. Moreover, because Genesco and Kaki-
uchi-America are both American corporations, litigation
af their RICO dispute would not disrupt international
commercial predictability. In short, Genesco's agreement
with Kakiuchi-America does not arse in a “truly
international™ commercial context. Cf. Mirsubishi, 105 5.
Cr. at 3349 (international factors include parties of
diverse nationality and arbitration in Japan);, Scherk, 417
U.S. at 508 (international factors include parties of
diverse nationality and arbitration in France); Samiiri,
745 F.2d at 195 {international factors include parties of
diverse nationality, arbitration in France, and the applica-

tion of foreign law). United States

Consequently, under McMahoR2%Gehdsebt8domestic
RICO claim against Kakiuchi-America would not be sub-
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ject 1o arbitration. 788 F.2d at 98, We are nonetheless
aware that the holding in MeMlahon—and perhaps its
continued vitality—is soon 1o receive the Supreme
Court’s attention. See Shearson/American Express, Ine. v
MeMahon, 107 8. CL 60 (1986), granting cert, o 788 F.2d
94 (2d Cir.). In Jight of that prospect, we remand this
cliim 1o the ‘disirict court 1o determine in the first
instance whether Genesco's domestic RICO claim against
Kakiuchi-America is arbitrable in light of the Supreme
Court’s forthcoming opinion in McMahon,

1. Robinson-Patman

Count Il of Genesco's complaint simply resiates the
facts and asserts that “the aloresaid actions” “constitule
unfair trade practices in violation of section 2{c) of the
Robinson-Patman Act,”™ Section 2{c) makes it “unlawful
for any person engaged in commerce . .. 1o pay or grani,
receive or accepl anylthing of value as a commission, brps
kerage, or other compensation . . . excepl for services repé
dered in connection with the sale or purchase of (godds
LT ISUSC § 1)) (1982). As already observed, §4 of
the Clayton Act, under which Genesco's Robin-
son-Patman claims are brought, provides dok @n express
private right ol action for treble damagésAo any person
injured in his business or properny ag a reswll of any anti-
trust violation. 15 US.C. §15 (1982 Upon examining
§ 4, the Supreme Court found nocangressional purpose 10
preclude arbitration of intefpdiional antitrust claims.
Mirsuhishi, 105 S, Cr at 3355461, Thus, we hold under
Miisubishi  that the amertvational Robinson-Patiman
claims are arbitrable dsaumatter of law. We now consider
the claims at hand,

a) Kakivchi-Japan

First, Genesco's Robinson-Patman claim against Kaki-
uchi-Japan is within the scope ol the parties’ arbitration
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provision, That ¢lawm is based on “the imposilion of
overcharges”, whith”we have already found 1o “arise
under” the pacliés’ sales agreements. Second, as noted, the
transactions between Genesco and Kakiuchi-Japan arose
in a “trily international™ context. Thus, the dictates of
Migsubighi® apply. Consequently, Genesco’s Robin-
son-Patman claim against Kakiuchi-Japan must similarly
be vesolved through arbitration.

b) Kakinchi-America

For the same rcasons, Genesco's Robinson-Paiman
claim against Kakiuchi-America is within the scope of the
arbitration clause, But since Genesco's dealings with
Kakiuchi-America do not arise in an international con-
text, the teachings of Mitsubishi are not binding. See 103
5. CL, at 3355 (declining to assess the legitimacy ol the
American Safety doctrine as applied 10 domestic transac-
tions involving arbitration). Inasmuch as the Supreme
Court will decide the continued applicability of the
American Safety doctrine 1o domestic commercial trans-
actions in its review of McMahon, see 107 5. Ci. 60
{1986), this cause of action is also remanded to the dis-
trict court 1o determine whether Genesco's domestic Rob-
inson-Patman claim against Kakiuchi-Amenca 18
arbitrable in light of the Supreme Court’s forthcoming
opinion in McMahon.

B. The Common Law Claims
|. Fraud

In Count |, Genesco asserts a common law fraud claim
against Kakiuchis Japan and America based on iransac-
tions involving Japanese piece gd Riatesunt 1V,
Genesco asserts a similar claim agAA@ Waidéhi-Japan
involving British merchandise. Specifically, Genesco
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alleges shutthe &q wiehi defendants through a pattern of
bribery, Waudidtatly' tnduced il 10 enter into a series of
sales transactibns ‘involving overpriced, defective, or oth-
erwise inappropriate goods. These counts also rely on a
reassertion of the facts and, in particular, on the descrip-
tion of the fraudulent invoices. Thus, in effect, this por-
tion of the plaintifls case rests on a claim ol fraudulent

inducement,

We note at the outset that fraudulent inducement
claims have long been held o be arbitrable as a matter of
law. See. e.g... Prima Paimi Corp., 388 U.S. a1 402-07;
Samiirs, 745 F.2d al 195; Rohert Lawrence Co, 271 F.2d
al 41 1. Therefore, we need only address whether the pres-
ent claims fall within the specific arbitration clauses al
1ssue. Since the language of these two clauses differ, we
examine the fraud claims against Kakiuchis Japan and
America separately.

a) Kakinchi-Japan

Relying on our decision in In re Kinoshita & Tw, 287
F.2d 951 {2d Cir. 1961), the district courgeld that
Gienesco's fraud claims against Kakiuchi=lapan fall out-
side the scope of the arbitration agreemént Although that
court recognized that Kinoshita was Iater limited 1o “its
precise facts” by Samitri, 745 F. X 194, it nevertheless
found that the specific wording 0fthe instant clause was
the “equivalent” of the Kigughife clause which was held 1o
be too narrow 1o encompass a fraudulent inducement
claim, See 287 F.2d at'953, We disagree.

The “narrow” provision involved in Kinoshita required
arbitration of “any dispute or difference ans[ing] under”
the agreement, fd. a1 952. The “broad™ Samuiri clause pro-
vided for arbitration of “any question or dispute aris[ing]

TN
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Based on thes)difierence in language, the Samiiri court
distinguighed{ the clause before it from the Kinoshita
[‘Ial.lh‘:' and held that unlike the Kinoshita clause, it was
sufﬁn&;_l!y broad in scope to cover the fraudulent induce-
et claim. /d. at 194-95. The instant clause is equally
distinguishable from the Kinoshita clause. The clause here
requires arbitration of “all claims and disputes of whai-
ever mature ansing under this contract.” {(emphasis
added). The phrase “of whatever nature” indicates the
pariies’ intent to submit all claims and disputes arising
under the contract to arbitration, whether they be lortious
or contractual in nature, Moreover, as already empha-
sized, any ambiguity surrounding the clause's language
“should be resolved in favor of arbitrability.” Moses H.
(".rm.n-. 460 U.5. at 24-25. Thus, we conclude that the arbi-
tration clause is sufficiently broad 1o encompass Genes-
co’s fraud claims against Kakiuchi-Japan *

b) Kakiuchi-America

The district count concluded that the language of the
Genesco/Kakiuchi-America  arbitration clause—"[a]ny
controversy arising out of or relating to this contracl”—is
sufficiently broad 1o require arbitration of Genesco's
fraudulent inducement claim against Kakiuchi-America.
We agree. Kinoshita itself recognized that the inclusion of
the phrase “relating 10”™ in an arbitration provision

“We are invited 1o everrule Kinashita, While we recognize, as dd
.'Euqul. that Kinorhita is inconsistent with ihe federal policy favoring
arbitration, see 745 F.2d st 194, nevertheleas, we decline the invitaiion,
Because the instani clause is dustinguishable from the Kinoshita clause, we
need not discuss the continued viability of KildrliteSStates: 417 LS,
8l 308 (clause requining arbitration of “agy pseaEf 8 claim .
arisfing] out of this agreement™ held 1o cover ubenl mibsrepresents-
tions claim).

1T
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or occur{ring] d@nder” the agreement. 745 F.2d a1 192 ./
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requires a fraudulent inducement claim 1o be resolved by
the arbitrators and nol the couns, 287 F.2d ai 953; see
Samitri, 745 F.2d av 194; see also Prima Pain, 3188 U.S.
at 406 (*|a]ny controversy or claim ansing out of or relat-
ing to this agreement” is easily broad enough 10 encom-
pass fraudulent inducement claim). The arbitration clause
therefore covers Genesco's lraud claim against Kaki-
uchi-America,

2. Unfair Competition

In Count X Genesco asserts an unfair competition
claim against the Kakiuchi defendanis based on a realle-
gation aof its fraud counts. Genesco's theory is, in essence,
that the defendants conspired with one of its employees to
destroy its business through the systematic acceptance ol
overcharges and unmarkeiable goods. Specifically.
Genesco was allegedly tricked into purchasing defendanis’
piece goods in damaged condition al prices substantially
in excess ol their fair market value.

We addressed the arbitrability of an almost idéntigal
claim in Altshul Stern & Co., Inc. v. Mitsus Bussan Kavsha,
Ltd., 385 F.2d |58 (2d Cir. 1967). There, Alishul Stern, a
garment wholesaler, charged its Japanesgajanvlacturer
with conspiring with its employee to destody ils business.
Id. at 158, Although alleging a consparacy claim rather
than an unfair competition claim, Wiishul Stern asserted,
like Genesco, that the defendamsmanufacturer made
overcharges, failed 10 delivegprdéved goods, and shipped
deflective goods. Jd. at 1 59-Yiewing these allegations, we
observed that plaintiffsiclaim was not “wholly indepen-
dent of the contract”, #nd that it could not “avoid the
broad language of the arbitration clause by the casting of
its complaint in tor.” Jd_ As a result, we held that Alishul
Stern's claim was subject 1o arbitration, fu. The reasoning
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of Altshul Stern applies equally 10 Genesco's unfair com.
petition cluims. gpesco cannot escape arbitration of its
contractuallyrchated claims simply by labeling them
“unfair compétition.” As the Supreme Court recently
flhhfl"'-'l'df_. “[t}he preeminent concern of Congress in Piss-
ing the ActWwas 1o enforce private agreements into which
parﬂes had entered,” a concern which “requires that
[€oumnts] rigorously enforce agreements 1o arbitrate.” Byrd,
4M6°U.S. a1 221. Hence, the unfair competition claims

dgainst the Kakiuchi defendants must be arbitrated. See

Neceli Sewing Machine Sales Corp. v. Necchi, SpA., 369
FF.2d 579 (2d Cir. 1966) (holding unfair competition claim
arbitrable), JAB Industries, Inc. v. Silex SPA. 601 F,
Supp. 971 (S.D.N.Y. 1985) (same),

3. Unjust Enrichment/Money Had and Received

Counts ¥V and VI set forth claims for reliel under theo-
ries of unjust enrichment and money had and received
respeclively. These claims are also based on a reallegation
ol the central facts and focus primarily on the alleged
overcharges. These claims, of all of those before us, relate
most directly to the sales agreements between Genesco
and Kakiuchis Japan and America. In fact, the only
“money” that the two Kakiuchis could have improperly
“had and received” is the excess value allegedly charged
Cienesco for their piece goods. At oral argument, counsel
for Genesco conceded that the money had and received
claim related directly 1o the alleged overcharges. Since
this claim will rest inter alia on a comparison of the con-
tract price and the actual price paid, it necessarily
involves an interpretation of the parties’ contracts and
dealings, a subject well suited for arbitration.

Similarly, defendants’ alleged UnitpdiStates:hment™
could only be a resull of overchanPagdit@oids Because
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this claim is predicated on the defendants’ contraciual
duty to bill Genesco accurately for the specific goods
ordered, it too “arises under” the textle sales contracts.
Janmort Leasing, Inc. v. Econo-Car International, Inc.,
475 F. Supp. 1282, 1292 (E.D.N.Y. 1979). Since the sales
agreements lie at the heart of both the unjust enrichment
and money had and received claims, they must also be
resolved through arbitration.

4. Tortious Interference with Contraciual Relations

In Count VII Genesco alleges that Kakiuchis Japan and
America tortiously interfered with its contractual rela-
tionship with an executive officer of its purchasing divi-
sion through repeated acts of commercial bribery. Clearly,
Kakiuchis Japan and America's alleged interference with
Gienesco's employment contract with one of iis officers
does not “arise under” or “relate w" Genesco's sales
agreements with the defendants. In Altshul Stern, 385
F.2d at 159, we stated that the plaintif-wholesaler’s alle-
gation that the defendant-manufacturer induced| platn-
1ifl"s employee to violale his employment agreement was
“on its face unrelated™ to the textile sales, Contracts
between the parties. Therelore, we deniéd/arbitration of
that claim. Jd. Following that logic xGénésco’s lortious
interference with contractual relatidns claim is not subject
to arbitration. See Ssangyong ~J0BF.2d a1 1464 (count
alleging a conspiracy to imgduce breach of a separate
third-party contract was ngtsubject to arbitration).

I A Stapaf the Proceedings

Having found Counts I, IV, ¥V, VIl and X arbitrable as

1o both defendants and Counts 1l and 111 arbitrable as 1o
Kakiuchi-Japan, we must now decide whether 1o stay the
remaining claims pending arbitration. The decision to
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stay the balance of the proceedings pending arbiiration is
a maltter largely\ wighin the district court's discretion 1o
control its dogkel. See Moses H. Cone, 460 U.S. a1 20
n.21. Brogdd $iay orders are particularly appropriaie if the
arbitrablecltims predominate the lawsuit and the nonar-
bitrablexclaims are of questionable meril. See. eg. NPS
Coitnunications, Inc. v, Continemtal Group, Inc., 760
2207463, 465 (2d Cir. 1985); Samiiri, 745 at 196-97.

Here the district court declined to stay the proceedings
because it found that only two of Genesco's claims were
arbitrable. This ruling should be re-evaluated by the dis-
tnct court in light of our opinion for it to determine on
bulance whether there should be a stay, See Dean Witter
Revaolds, Ine. v, Byrd, 470 US. 213 (1985).

CONCLUSION

To summarize, we affirm the holding of nonarbitra bility
of the tortious interference with contractual relations
clasms but remand the ¢laim to the district court 1o con-
sider whether it should be stayed pending arbitration,
Genesco's unjust enrichment, money had and received,
and unfair competition claims against both Kakiuchis
Japan and America are within the scope of the parties’
arhitration provisions, Accordingly, we reverse the dis-
trict court’s denial of a stay as to those claims. We also
reverse the district court’s denial of a stay as to Genesco’s
fraud, RICO, and Robinson-Patman claims against Kaki-
uchi-Japan.

Finally, we remand the issue of the arbitrability of
Gienesco's RICO and Robinson-Patman claims against
Kakiuchi-America to the district court for further pro-
ceedings i light of the Supreme United 'Sthedicoming
decision in Shearson/American Expager1 Hobhgion, 107
§. Ci. 60 (1986).
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Affirmed in pan; reversed and remanded i part.
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