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I. 

HAIGHT, District Judge: 

Richard C. Johnson, Esq. 
Michael L. Hirschfeld, Esq. 
Bennett Greenberg, Esq. 
Timothy J. McInnis, Esq. 
Lise S. Rubenfeld, Esq. 
Kevin P. Connelly, Esq. 

and 
Joseph V. Vumbacco, Esq. 
Senior Vice President, 

Secretary and 
General Counsel 

The Turner Corporation 
633 Third Avenue 
New York, New York 10017 

Of Counsel. 

This is a petition to compel arbitration of commer-

cia1 disputes. 

Plaintiff B'uiider~ Federal (Hong Kong) Ltd. is a 
'" ' 

Hong Kong corporation;. '. Plaintiff Josef Gartner & Co. is a 

Wes t German" corporat fon.;';' 1he three def endan ts are Arner ican 
- ' . ...! 

L , ' ~ e' 
corporations (two rinc~rp"rat:ed in Delaware, one in New York). 

\ . 1,' . • . " ~~ 

plail?tit-fs ~for~ed : a joint venture in order to bid 

for certainj sub~ontratt wbrk ~ in respect of the construction of . ' 
. . , • • l' 

twin office, builtling~ iI), Sipgapore . The project is called 
. ' ~ \ 

"The Gateway." 
" 

The · Gat,eway's developer is Gateway Land Pte. Ltd. . ... 
("Gateway .Land"), a Singapore corporation. The ma i n con-

tractor for the project ' was Turner (East Asia) Pte. Ltd. 

("TEA"), a Singapore corporation and a wholly-owned subsidiary 
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of defendant Turner International Industries, Inc. 

Plaintiffs, having successfully applied to Gatewa y 

Land for appointment as one of the project's subcontractors, 

entered into a subcontract with TEA at Gateway Land's instruc-

tions. 

Both the main contract between Gateway Land and TEA 

(hereinafter the "main contract") and the subcontract between 

TEA and plaintiffs provide for arbitration of all disputes in 

Singapore. In addition, clause XXII of the subcontract in 

pertinent part provides that: 

" ... if the dispute or difference between 
the Contractor and the SubContractor is 
substantially the same as a matter which 
is a dispute or difference between the 
Contractor and the Employer under the 
Main Contract the Contractor and the Sub­
Contractor hereby agree that such dispute 
or difference shall be referred to arbi­
tration pursuant to the terms of the Main 
Contract." 

The extensive motion papers and affidavits show that 

construction of the Gateway has come to a halt. TEA, as main 

contractor, first suspended and then terminated wo.::k on the 

project. This automatically suspended and then terminated 

work under all the subcontracts, including that of plaintiffs . 

TEA blames Gateway Land for the termination. Ga teway Land 

blames TEA . Various lit i gation and arbitration proceedings 

have been commenced in Singapore. One of these is an appli -

cation by plaintiffs to compel TEA to arbitrate plaitiffs' 

claim arising out of their subcontract befo ." e an arbitrator in 

3 
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I. 

Singapore. TEA's position i s that under the contractual lang­

uage I have quoted, plaintiffs are required to refer their 

claims to the arbitration under the main contract, which is 

proceeding through its preliminary stages. Tha t procedur a 1 

contention by TEA is currently sub judice before a Singapore 

court. 

Plaintiffs petition this court to compel the present 

defendants, TEA's collective corporate parents, to arbitrate 

plaintiffs' claims against TEA. Plaintiffs contend that de-

fendants should be regarded as the "alter egos" of TEA. 

Subject matter jurisdiction in this court is said to 

be founded upon the Federal Arbitration Act, 9 U.S.C. 51 et. 

~, and the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (the "Convention"), 21 U.S.T. 2517, 

T.I.A.S. No. 6997. 

Defendants move to dismiss the petition, or in the 

alternative, for a stay of all proceedings thereunder pending 

arbitration and litigation in Singapore. Plaintiffs move for 

expedited discovery in aid of their petition. 

The status of the arbitration and litigation in 

Singapore require that this Court act as quickly as possible. 

Whatever this Court does, the magnitude of the amounts in­

volved and the complexity of the issues suggest the likelihood 
1/ 

of an appeal. -

Accordingly I have given the case priority, and 

4 

 
United States 
Page 4 of 31

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



•• 

•• 

.' 

state the reasons for my conclusions i n relati vel y summar y 

form. Exigencies take precedence over art. 

1. 

Sub j ect Matter Jurisdiction 

Plaintiffs ' petition seeks two forms of relief: 

(a) an order directing defendants ~to proceed forthw i th to an 

arbitration~ of the disputes between them and TEA; and (b) a 

declaration that defendants are bound to so arbitrate. While 

the petition does not say so explicitly, plaintiffs' brief in 

opposition to defendants' motion to dismiss shows that plain­

tiffs ask this Court ,to direct defendants to arbitrate in 

Singapore. rd. at 55. 

Def endants challenge th i sCour t ' s subj ect rna t ter 

jurisdiction to grant that relief. 

The second form of relief is cast in terms of the 

Declaratory Judgment Act, 28 U. S.C. S220l et. ~, which 

plaintiffs cite in the petition's preamble . The Declaratory 

Judgment Act, while providing a remedy where appropriate, is 

not an independent basis for subject matter j urisdiction . 

Plaintiffs recognize this. They allege jurisd i ction under (a) 

51332 diversity, and (b) the Convention. If this court is em­

powered to direct defendants to arbitrate wi th plaintiffs in 

Singapore, that power is derived only from the Convention. 

Thus the Convention is crucial to subject matter j urisd i ction. 
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Defendants draw a dinstinction between "offensi ve" 

and "defensive" petitions to compel arbitration. The petition 

at bar is "offensive" (and not just in the sense that defend-

ants find it unwelcome): Plaintiffs, by commencing the 

action, take the offensive in compelling arbitration. A "de-

fensive" petition arises when a party to a contract containing 

an arbitration clause sues the other party in court. The de­

fendant responds with a "defensive" petition to stay the suit 

and compel arbitration. 

Defendants say that the Convention authorizes de­

fensive petitions but not offensive ones . 

If defendants are correct, the Convention as imple­

mented by Congress in Chapter 2 of the Federal Arbitration Act 

(the "Act"), 9 U.S.C. S201 et. ~, lacks the remedial 

breadth of Chapter 1. In respect of agreements to arbitrate 

in the United States, Chapter 1 of the Act explicitly author-

izes petitions both defensive, 9 U.S.C. 53, and offensive, 54. 

Defendants recognize that a number of lower Federal 

Courts have entertained "offensive" petitions to compel arbi-

tration under the Convention and Chapter 2 of the Act. Some, 

though not all, of those decisions are cited at 19 - 20 of de-

fendants' main brief. We must add to that collection the 

Supreme Court's recent decision in Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 105 S.Ct. 3346 (1985), to which 

defendants refer in a different context. Mitsubishi began as 

6 
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a Japanese company's petition under the Convention and Act, 

filed in Federal Court in Puerto Rico to compel a Puerto Rican 

company to arbitrate in Japan under the terms of their con­

tract. The Supreme Court held, reversing the Court of 

Appeals, that the Puerto Rican company's federal anti-trust 

counterclaims must be arbitrated in Japan, although earlier 

federal appellate decisions regarded anti-trust claims as non­

arbitrable domestically. 

The present defendants' 

have deprived the federal courts 

theory, if correct, would 

of sUbject matter juris-

diction in Mitsubishi: a defect which escaped the attention 

of counsel, the District Court, the Court of Appeals and the 

Supreme Court. 

But defendants say their jurisdictional argument 

has never been previously raised or analyzed. That appears to 

be true. Subject matter jurisdiction lies at the heart of a 

trial court's ability to do anything. Defendants properly 

raise the issue in this case. 

Having said that, I conclude an ·offensive" petition 

to compel arbitration abroad properly lies in this Court under 

the Convention as implemented by Chapter 2 of the Act. 

Defendants contend that the Convention is the only 

pertinent "substantive legal enactment", the Act being limited 

to "jurisdictional and procedural authorizations." Main brief 

at 11. From that preface, defendants focus upon Article II(3) 

of the Convention, which provides: 
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"3. The court of a Contracting State, 
when seized of an action in a matter i n 
respect of which the parties have made an 
agreement within the meaning of this 
article, shall, at the request of one of 
the parties, refer the parties to arbit­
ration, unless it finds that the said 
agreement is null and void, inoperative 
or incapable of being performed." 

The case for defendants is that a court is "se i zed 

of an action" under the Convention only when a party to a 
2/ 

written arbitration agreement covered by Article 11(1)- com-

mences a plenary suit against the other party in derogation of 

the agreement. Article 11(3) does no more than to empower the 

court, in such circumstances, to grant a "defensive" petition 

and "refer the parties to arbitration." 

I cannot accept that submission. The Act provides 

that the Convention "shall be enforced in United States courts 

in accordance with" Chapter 2. 9 U.S.C. 5201. Section 203 

provides: 

--- -------

"An action or proceeding falling under 
the Convention shall be deemed to arise 
under the laws and treaties of the United 
States. The district courts of the United 
States (including the courts enumerated 
in section 460 of title 28) shall have 
original jurisdiction over such an action 
or proceeding, regardless of the amount 
in controversy." 

Section 206 provides: 

"A court having jurisdiction under this 
chapter may direct that arbitration be 
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held in accordance with the agreement at 
any place therein provided for, whether 
that place is within or without the United 
States. Such court may also appoint arbi­
trators in accordance with the provisions 
of the agreement." 

Section 208 provides: 

"Chapter 1 applies to actions and pro­
ceedings brought under this chapter to 
the extent that that chapter is not in 
conflict with this chapter or the Conven­
tion as ratified by the United States." 

The Convention was adopted at the conclusion of a 

United Nations conference held in New York from May 20 to June 

10, 1958. The "legislative history' of such enactments tends 

to be less structured than that preceeding an act of Congress. 
, 

Defendants seize upon certain drafts and comments of con-

ference delegates and others in support of the restrictive 

construction they place upon Article II (3)' s phrase "when 

seized of an action." 

The Convention entered into force on June 7, 1959. 

Numerous countries promptly adhered to it. The United States 

participated in the conference but did not sign the Convention 

at the time "because the American delegation felt that certain 

provisions were in conflict with some of our domestic laws." 

H. Rep. No. 91-1181, 1970 U.S. Code Congo and Admn. News at 

3601 (accompanying the bill which became Chapter 2 of the 

Act) . However, increasing support for the Convention, both 

within and without the United States Government, led to 

accession. The Senate approved the Convention in October 

9 
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1968. Chapte r 2 of the Act, d r af ted to i mplemen t the Con-

vention, was passed on July 31, 1970 and became effective when 

the United States thereafter deposited its instrument of ac-

cession to the Convention. 

In a declaration accompanying its accession to the 

Convention, the United States limited the Convention's app1i-

cation "to differences arising out of legal relationships, 

whether contractual or not, which are considered as commercial 

under the national law of the United States." Notes following 

convention printed at 9 U.S.C. 5201 (West 1986) at 213. With -

in that limitation, which does not exclude the commercial con-

tract at bar, Congress ~ntended the broadest possible imp1e-

mentation of the Convention. Thus the Act, in addition to 

setting up procedural and jurisdictional machinery for the 

Convention, also provides in 5208 that Chapter 1 of the Act 

applies to proceedings brought under Chapter 2, to the extent 

that Chapter 1 is "not in conflict" with Chapter 2 or with the 

Convention as ratified by the United States. 

I have noted that 9 U.S.C. 54, which forms a part of 

Chapter 1, specifically provides for an "offensive" petition 

to compel arbitration. Thus, in Mitsubishi, supra, Supreme 

Court in describing the procedural history of the case said at 

3350: 

"Mitsubishi sought an order, pursuant to 
9 U.S.C. SS4 and 201, to compel arbitr­
ation" in accordance with the parties' 
agreement. 

10 
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I. 

At 3350 n.3, the Court in Mitsubishi then set ou~ what it re-

garded as the pertinent statutory and Convention provisions. 

The Court quotes from 9 U.S.C. S4, which establishes the right 

to petition to compel arbitration: S20l, which provides that 

the Convention "shall be enforced in United States Courts in 

accordance with" Chapter 2: and Article II(l) and (3) of the 

Convention (the latter sub- article containing the language 

which the present defendants say limits petitions under the 

Convention to defensive ones.) 

Plaintiffs at bar are entitled to invoke section 4 

of the Act, within the framework of the Convention, unless de-

fendants demonstrate that section 4 is "inconsistent" with 

Article II(3) of the Convention. The defendants do not per-

suade me of this. In my view, a court of a Contracting State 

becomes "seized of an action" under the Convention when a 

party to a written arbitration agreement seeks to compel 

arbitration in accordance with any procedures available under 

the internal laws of the Contracting State where enforcement 

is sought. 

Given the Supreme Cour t' s repeated recogni tion of 

American public policy favoring arbitration, as embodied in 

the nation's adherence to and implementation of the Convention 

(Mitsubishi being only the most recent such declaration), I 

decline to be the first American judge to impose so signif-

icant a limitation upon the Convention's remedies. 

11 
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As for the Act, plaintiffs point to testimony before 

the Senate Foreign Relations Committee demonstrating that ·of-

fensive" proceedings to compel arbitration were specifically 

contemplated as the result of united States adherence to the 

Convention. McMahon, Implementation of the United States Con-

vention on Foreign Arbitral awards in the United States, 2 J. 

Mar. L. ,. Com. 735, 748-49 (1971). 

Accepting that no federal court has previously been 

asked to consider its power to entertain an offensive petition 

to compel arbitration abroad under the Convention and the Act, 

the repeated exercise of that power by federal courts sug-

gests, at the very least, that they do not lack subject matter 

jurisdiction to entertain the proceeding. Defendants at bar 

invite this Court to be the first to declare that such a peti­

tion does not lie. For the reasons stated, I decline the in-

vitation, and hold that subject matter jurisdiction exists in 

this case. 

II. 

The Viability of Plaintiffs' Claim. 

Assuming jurisdiction exists (as it does), defend­

ants move under Rule 12 (b) (6) to dismiss the petition and com-

plaint for failure to state a claim upon which relief can be 
3/ 

granted.-

The parties have submitted a barrage of affidavits, 

which if considered by the court would transform defendant's 

12 
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motion to o ne for summar y judgment under Rule 56. The affi­

davits raise a plethora of disputed fact issues which make 

summary judgment inappropriate. 

whether plaintiffs' pleading 

Accordingly the question is 

passes muster under Rule 

12 (b) (6). In applying that rule, I take plaintiffs' well-

pleaded allegations as true, and can dismiss the petition only 

if it appears on the face of the pleading that plaintiffs can 

prove "no set of facts" in support of their claim which would 

entitle them to relief. Conley v. Gibson, 355 U.S. 41, 45-46 

(1957) . 

Judged by that demanding criterion, defendants' 

motion to dismiss the petition fails. The petition states a 

viable claim that defendants should be compelled to join an 

arbitration in Singapore of disputes between plaintiffs and 

TEA. 

The briefs of counsel debate at some length just 

what claims plaintiffs are asserting. Plaintiffs' basic pre­

mise, I think it fair to say, is that defendants are liable 

for TEA's contractual obligations (including the obligation to 

arbitrate) because TEA is their alter ego. Defendants, for 

their part, appear to characterize the plaintiffs' theory as 

one of implied guaranty of TEA's performance. Both theories 

of liabilities may, in appropriate circumstances, support an 

order to compel arbitration. See,~, Fisser v. Inter­

national Bank, 282 F.2d 231 (2d Cir. 1960) (alter ego); 

13 
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I. 

Compania Espanola de Petroleos S . A. v. Nereus Shipping, S.A., 

527 F.2d 966, 973-74 (2d Cir.), cert. denied 426 u.s. 936 

(1976) (written contract of guaranty). 

To the extent that the present plaintiffs' theory is 

properly characterized as one of guaranty, and to the extent 

that New York law governs, a question arises under the Statute 

of Frauds, N.Y. General Obligations law S5-701(2) (McKinney 

1978). Generally, one party ' s guarantee of another's perform­

ance must be in writing to satisfy the Statute of Frauds. In-

terocean Shipping Co. v. National Shipping & Trading Co rp., 

462 F2d 673, 678 (2d Cir. 1972). However, such a promise 

fraudulently given, with no present intention of performing, 

falls outside the statute, which the courts decline to "use as 

a shield for wrongdoers". Fort Howard Paper Co. v. William D. 

Witter, Inc., 787 F.2d 784, 790 (2d Cir. 1986). 

But I need not further pursue this particular issue, 

which the parties do not address in their briefs in any event. 

It is clear that plaintiffs state a viable claim under the 

alter ego theory. 

The petition is replete with allegations that de-

fendants exercised dominance and control over TEA, and that 

TEA was under-capi tal i zed. Those allegations are not suf-

ficient of themselves to "pierce a corporate veil" so as to 

visit upon parent corporations the obligations of a 

subsidiary. Walkovszky v. Carlton, 18 N.Y. 2d 414 (1966). 

But the 

14 
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petition alleges more than that. I t alleges that the sub-

contract between plaintiff's and TEA obligated TEA to make 

certain payments to plaintiff s upon termination of the main 

contract; and that defendants decided that TEA would breach 

those obligations, sending implementing instructions to TEA . 

Petition, ,38. These allegations, e ven in the absence of al -

legations of fraud requiring Rule 9(b) particularity, are suf ­

ficient to state a claim for alter ego liability . Gorrill v. 

Iceland Air/Flugleidir, 761 F.2d 847, 853 (2d CiL 1985) (con-

struing New York law) • 

The petition states a viable claim falling within 

this Court's subject matter jurisdiction. 

III. 

Defendants ' Request for a Stay. 

In the alternative, defendants ask that proceedings 

in this Court be stayed pending completion of the arbitration 

proceedings in Singapore. I will grant that application, sub-

ject to the conditions set forth below. 

9 U.S.C. S4 provides that: 

"If the making of the arbitration agree­
ment or the failure, neglect, or refusal 
to perform the same be in issue, the court 
shall proceed summarily to the trial 
thereof." 

When the existence of any agreement obligating any­

one to arbitrate anywhere is at issue, then by definition the 

section 4 trial must preceed the arbitration. But that is not 
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necessarily so when an a rbitration agreement conceded ly 

exists , undisputedly binding named parties to arb i trate, and 

the section 4 petit i oner claims that non-signatories to the 

contract are also bound to arbitrate. In those circumstances 

an arbitration will in any event take place between the named 

parties to the contract. If the prevailing party's award is 

not satisfied by the other party, the prevailing party ma y 

subsequently proceed against the non-signatory, either as 

guarantor of the named party's obligations or on an alter ego 

theory. Orion Shipping & Trading Co., Inc. v. Eastern States 

Petroleum Corporation of Panama, S.A., 312 F.2d 299, 301 ( 2d 

Cir. 1963). The precise holding in Orion is that a proceeding 

to confirm an award of arbitrators under section 9 of the Act, 

a limited proceeding, is "not the proper" time for the 

District Court to consider "piercing the corporate veil" of 

the parent. But the Second Circuit's more general holdings, 

to which I have just referred, prompted Judge Carter of this 

Court in eoch in Ref i ner i es Ltd. v. Triton Shipping Inc., 

S.D.N.Y. 74 Civ. 216 (decided March 19, 1974), to sta y a 

corporate veil piercing effort until resolution o f the 

arbitration between the named parties. Judge Carter wr o te: 

"If plaintiff prevails against Triton at 
arb i tration, and the latter is unable to 
satisfy the judgment award , plaintiff's 
action against the other defendants will 
still be pending. It will be time enough 
at that time for a trial to determ i ne 
whether these defendants are bound." 

16 
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For that propos iti on, Judge Carter cited Orion by comparison. 

I declined to follow Judge Carter ' s lead in 

Hidrocarburos y Derivados, C.A . v. Lemos, 453 F. Supp. 160, 

173-74 (S.D .N .Y. 1977). But in that case, the non-signatory 

party flatly declared that it would not be bound by any award 

in the arbitration involving the company for whose performance 

the non-signatory party was said to be liable. Furthermore, 

the signatory party was pressing affirmative claims against 

the section 4 petitioner. 453 F. Supp. 174 at n.31. In those 

circumstances, it seemed to me right to direct that New York 

arbitrators determine in advance of the arbitration whether 

the non-signatory parties would be fully bound by the arbi­

tration, both in respect of an obligation to arbitrate and the 

quantum of the arbitrators' award. The S~cond Circuit adopted 

a similar rationale in Fisser v. International Bank, supra. 

In the case at bar, were I to ·proceed summarily· at 

this time to the trial of plaintiffs' petition, it would have 

a disruptive effect upon the pending judicial and arbitral 

procedings in Singapore, the agreed-upon situs of the arbit ­

ration. Plaint iffs' brief seeks to minimize that disruption, 

but it appears to me both real and significant. Plaintiffs' 

discovery demands in aid of its alter ego theory are far­

reaching, in respect of both document production and answers 

to interrogatories. The taking of depositions of TEA and de-

fendants' officers and employees cannot be far behind. I say 

17 

-- ---- -.,,~-..,-,:;::--. ..,----

 
United States 
Page 17 of 31

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



•• 

,. 

this not in criticism of the l itigation tactics of plaintiffs' 

counsel here, but in recognition that such litigation would in 

all likelihood disrupt and delay the rather stringent pro-

cedural deadlines imposed by Mr. Gardam, the Singapore arbit-

rator. In addition, the Singapore court is currently con-

sidering whether plaintiffs are required to submit their 

claims as part of the arbitration under the main contract, or 

are entitled to a separate arbitration against TEA. This 

Court's order, adding three additional corporate parties to 

the Singapore proceedings, would constitute an intrusive 

action against which comity counsels • 

Quite apart from these considerations, resolution 

of the issues in the Singapore arbitration may well limit or 

narrow the issues here. That is a sufficient basis for this 

Court to exercise its inherent power "to control the dis-

position of the cases on its docket with economy of time and 

effor t for itself, for counsel and for li tigan ts. " Hikers 

Industries v. William Stuart Industries, 640 F. Supp. 175, 177 

(S.D.N.Y. 1986), citing and quoting Landis v. North America 

Co., 299 u.s. 248, 254-55 (1936) (suit by sublicensee against 

retailer for trademark infringement stayed pending arbi-

tration between sublicensee and licensee). There is ample 

authority in this circuit for staying suits here on alleged 

guarantees given by corporate parents pending arbitration 

abroad between plaintiff and subsidiary. Nederlandse Erts-

18 
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· .. ._ .... - ._-- .. -_ ... - -- ---

Tanker-Smaatschappij, N.V . v. Isbrand t sen Company, 339 F. 2d 

440 (2d Cir. 1964 ) , and subsequent orders reported at 362 

F.2d. 205 ( 2d Cir 1966) and 387 F.2d 954 (2d Cir 1968). 

The concerns this Court addressed in Hidrocarbours, 

supra, are alleviated by the present defendants' willingness, 

expressed through counsel, to wa i ve any "due process" argu­

ments arising out of their desired non-participation in the 

Singapore arbitration. I will exact that undertaking as a 

condition for a stay of these proceedings. Meaning no dis­

respect to counsel, the undertaking must take the form of 

corporate resolutions in proper form, given by each of the 

three corporate defendants. Those resolutions must set forth 

the defendants' agreements that if plaintiffs prevail on the 

merits of the petition at bar, defendants will regard them­

selves as bound by any award rendered in the Singapore arbi­

tration against TEA, as to merits and quantum, precisely as if 

defendants had participated in that arbitration as parties 

from its inception. Counsel for defendants are directed to 

settle the text of such corporate resolutions on notice before 

they are executed . 

In addition, this court directs i n an exercise of 

its equitable powers that the defendants take no steps which 

would hamper the progress of the Singapore arbi tr a t ion, or 

serve to impede its completion within a reasonable time. In 

making that direction, I do not mean to preclude such liti-

19 
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gation steps as TEA may be advised by their Singapore counsel 

to pursue. My focus will be upon possible bad-faith obstruct-

ionism generated by the corporate parents. CE. Nederlandse, 

supra, at 339 F.2d 442. In saying this I do not suggest that I 

anticipate such obstructionism. But I wish the scope of this 

Court's equitable order to be clear. 

On these terms and conditions and in the exercise of 

my discretion, I grant a stay of proceedings under the peti-
4/ 

tion and complaint, including discovery.-

The Clerk of ' the Court is directed to place this 

case on the Suspense Docket, pending further Order. 

The foregoing is SO ORDERED. 

Dated: New York, New York 
March "\,, 1987 

20 
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FOOTNOTES 

An appeal lies under 28 U.S.C 51291 from an order 
compelling arbitration under 9 U.S.C. 54, N.V. 
Maatschappij Voor Industriele Waarden v. A.O. smrth 
Corp. , 532 F.2d 874 (2d Cir. 1976). Where, as here 
a section 4 petition is brought in an independent 
proceeding, an appeal also lies under 51291 from an 
order denying the petition to compel arbitration. 
Langley v. Colonial Leasing Co. of New England, 707 
F.2d 1,4 (1st Cir. 1983). 

Article 11(1) provides: 

"I. Each Contracting State shall 
recognize an agreement in writing under 
which the parties undertake to submit to 
arbitration all or any differences which 
have arisen or which may arise between 
them in respect of a defined legal 
relationship, whether contractual or not, 
concerning a subject matter capable of 
settlement by arbitration." 

Defendants also move to dismiss the petition for 
failure to join necessary parties under Rule 19. In 
the view I take of the case, this contention need 
not be considered at length. See fn. 4 infra. 

This stay of proceedings renders unnecessary a 
detailed discuss ion of defendants' al terna t i ve 
ground for dismissal of the petition, namely, 
failure to join necessary parties under Rule 19. 
Defendants argued that TEA was a necessary party to 
plaintiffs' alter ego theory against the corporate 
parents; and that the Singapore arbitrators "and 
other participants" in the Singapore arbitration 
were also necessary parties under Rule 19(a). Main 
brief at 46. To the extent that the subsidiary 
should be regarded as a necessary party in the 
effort to visit liability upon the corporate 
parents, the proper remedy would be joinder rather 
than dismissal of the petition. Plaintiffs' papers 
appear to allege a sufficient basis for personal 
jurisdiction over TEA in this district. Defendants' 
suggestion that the arbitrators and other parties to 
the Singapore proceedings are necessary for a fair 
adjudication of the plaintiffs' claims seems to me 

21 
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entirely fanciful. But the conditional stay of pro-
. ceedings ordered herein moots these issues as a pra­
ctical matter. The merits of the petition at bar 
will be pursued only if the Singapore arbitration 
results in an award in plaintiffs ' favor against TEA 
which TEA fails to pay. Within that particular con­
text, the joinder concerns which defendants profess 
do not arise . 

22 
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allegations and points to facts demonstrat­
ing his continuing ability following his ill· 
ness to effectively represent his client. 
Mr . Walters has practiced before this court 
for many years and has always demon· 
strated himself as being a very able coun· 
sellor. Mr. Walters' time sheets provided 
to this court further demonstrate that he 
actively pursued his client's interests at all 
times and, primarily through this effort, 
was able to get the government to enter 
into a plea bargain whereby petitioner 
would plead guilty to two counts and the 
remaining one-hundred sixty-two counts 
would be dismissed. After reviewing the 
time sheets of all trial counsel, and after 
hearing their testimony, it is clear that they 
have proven that a well-<Jrchestrated effort 
was undertaken to prove petitioner inno-­
cent. Numerous doctors were interviewed 
about the medications at issue, the petition­
er's medical records were compiled, wit­
nesses were ascertained and interviewed, 
and all matters necessary to prepare for 
trial were well handled. Petitioner was 
advised of the results of all th is work, and, 
based upon this information, he reached an 
independent decision to plead guilty with 
the hope that he would get a fine and 
probation. 

Petitioner contends that his attorneys 
misled him into believing that he wou ld get 
probation. This court, however, specifical­
ly advised him at the guilty plea hearing: 

In addition, as you acknowledge in 
writing, as to each of these two counts. 
you expose yourself to a maximum possi­
ble penalty of three years imprisonment 
andl or a fine of $250,000, and a special 
parole term of at least one year, plus a 
mandatory assessment of $50 per count. 
Now, by virtue of your plea agreement. 
the government agrees that the maxi­
mum time that will be imposed upon you; 
that is, time to actually serve would be 
three years. 

Petitioner was also aware of two pharma­
cists recently being sent to jail by this 
court for filling prescr iptions without prop­
er authorization. It is clear, then, that 
petitioner was aware of the possibilty of 
imprisonment when he pled gu il ty, but that 
he hoped such a situation would not come 

to pass. Failure of this mere expectation 
to occur does not constitute ineffective as­
sistance of counsel. Reviewing the remain­
ing alleged deficiencies in his trial counsels' 
performance, this court finds that nothing 
done by them fell below an objective stan· 
dard of reasonableness, nor do they demon­
strate that but for these alleged errors, he 
would not have pled guilty and would have 
insisted on going to trial. Petitioners 
claim, therefore, of ineffective assistance 
of counsel is totally without merit. 

Accordingly, this court finds that peti­
tioner has constitutionally pled guilty to 
the crimes of dispensing controlled sub­
stances not in the usual course of profes­
sional practice and not for a legitimate 
medical purpose or research, and was given 
constitutionally effective assistance of 
counsel before deciding to plead guilty to 
those charges. His petition for writ of 
habeas corpus, therefore, is in all respects 
DENIED. 

w",-=== o ~ UY /tUNlll Win", 
T 

BUILDERS FEDERAL (HONG KONG ) 
LTD .. and Josef Gartner & 

Co., Plaintiffs, 

v. 

The TURNER CONSTRUcrION, Turner 
Construction Company and Turner In­
ternational Industries. Incorporated. 
Defendants. 

No. 87 Civ. 0489-(:SH. 

United States District Court, 
S.D. New York. 

March 20, 1987. 

Foreign subcontractors on foreign con­
struction project, upon which work had 
been stopped, sought to compel foreign 
main contractor's United States corporate 
parents to enter foreign arbitration of 
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claims against main contractor, which sub­
contractors alleged was alter ego of United 
States corporate parents. United States 
corporate parents filed motion to dismiss, 
or, in the alternative, to stay all proceed· 
ings pending outcome of foreign arbitra­
tion on main construction contract. The 
District Court, Haight, J., held that: (1) 
district court had subject matter jurisdic­
tion to consider foreign subcontractors' 
claim; (2) foreign subcontractors pled suffi­
cient facts to state cause of action upon 
which relief could be granted; but (3) Unit­
ed States corporate parents were entitled 
to stay of subcontractors' action pending 
outcome of foreign arbitration between for­
eign main contractor and developer of for­
eign construction project: 

Order issued. 

1. Arbitration ~82.5 
Under Convention on the Recognition 

and Enforcement of Foreign Arbitrable 
Awards, as implemented by Federal Arbi­
tration Act, district court had subject mat­
ter jurisdiction to consider foreign subcon­
tractors' action to compel United States 
corporate parents, which subcontractors al· 
leged were alter ego of foreign main con­
tractor, to arbitrate claims between foreign 
main contractor and subcontractors arising 
out of work stoppage on foreign construc­
tion project; United States corporate par­
ents failed to establish that such "offen­
sive" use of petition to compel arbitration 
was inconsistent with purposes of Conven­
tion. 9 U.S.C.A. §§ 4, 208; Convention on 
the Recognition and Enforcement of For­
eign Arbitral Awards, Art. II, subd. 3, 9 
U.S.C.A. § 201 note. 

2. Arbitration =82.5 
Foreign subcontractors ' claim that 

United States corporate parents were liable 
for foreign main contractor's contractual 
obligations, including obligation to arbi­
trate following work stoppage on foreign 
construction project, because foreign main 
contractor was United States corporate 
parents' alter ego, pled sufficient facts to 
state claim under Federal Arbitration Act 
to compel foreign arbitration; foreign sub-

contractors alleged that United States cor­
porate parents exercised dominance and 
control over foreign main contractor, that 
foreign main contractor was undercapitaJ­
ized, and that United States corporate par­
ents instructed foreign main contractor to 
breach its obligation under contract with 
subcontractors. 9 U.S.C.A. §§ 4, 208; Con­
vention on the Recognition and Enforce­
ment of Foreign Arbitral Awards, Art: II, 
subd. 3, 9 U.S.C.A. § 201 note. 

3. Arbitration ~82.5 
United States corporate parents, which 

foreign subcontractors sought to compel 
into foreign arbitration on contract with 
foreign main contractor that subcontrac­
tors alleged was alter ego of United States 
corporate parents, were entitled to stay of 
foreign subcontractors' action pending out­
come of foreign arbitration between main 
contractor and developer of foreign project 
upon which work had stopped and which 
gave rise to all arbitration claims; foreign 
arbitrator was considering whether subcon­
tractors were required to submit their claims 
as part of arbitration under main contract 
or were entitled to separate arbitration 
against main contractor, and resolution of 
issues in foreign arbitration could limit or 
DarroW issues in instant proceeding. 

Debevoise & Plimpton, New York City, 
for plaintiffs; Roger E. Podesta, David W. 
Rivkin, Edward M. Roth, T. Edward Tighe, 
Anne E. Cohen, of counsel. 

Seyfarth, Shaw, Fairweather & Gerald­
son, New York City, Washington, D.C., 
Chicago, 111., for defendants; Andrew R. 
Laidlaw, Richard C. Johnson, Michael L. 
Hirschfeld, Bennett Greenberg, Timothy J. 
Mcinnis, Lise S. Rubenfeld, Kevin P. Con­
nelly, and Joseph V. Vumbacco, Senior Vice 
President, Secretary and Gen. Counsel The 
Turner Corp., New York City, of counsel. 

HAlGHT, District Judge: 

This is a petition to compel arbitration of 
commercial disputes. 

Plaintiff Builders Federal (Hong Kong) 
Ltd. is a Hong Kong corporation. Plaintiff 
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Josef Gartner & Co. is a West German 
corporation. The three defendants are 
American corporations (two incorporated in 
Delaware. one in New York). 

Plaintiffs formed a joint venture in order 
to bid for certain subcontract work in re­
spect of the construction of twin office 
buildings in Singapore. The project is 
called "The Gateway." 

The Gateway's developer is Gateway 
Land Pte. Ltd. ("Gateway Land"), a Sing­
apore corporation. The main contractor 
for the project was Turner (East Asia) Pte . 
Ltd. ("TEA"), a Singapore corporation and 
a wholly-owned subsidiary of defendant 
Turner International Industries, Inc. 

Plaintiffs, having successfully applied to 
Gateway Land for appointment as one of 
the project's subcontractors, entered into a 
subcontract with TEA at Gateway Land's 
instructions. 

Both the main contract between Gateway 
Land and TEA (hereinafter the "main con­
tract") and the subcontract between TEA 
and plaintiffs provide for arbitration of all 
disputes in Singapore. In addition, clause 
XXII of the subcontract in pertinent part 
provides that: 

if the dispute or difference between 
the Contractor and the SubContractor is 
s ubstantially the same as a matter which 
is a dispute or difference between the 
Contractor and the Employer under the 
Main Contract the Contractor and the 
Sub-Contractor hereby agree that such 
dispute or difference shall be referred to 
arbitration pursuant to the terms of the 
Main Contract." 

The extensive motion papers and affida­
vits show that construction of the Gateway 
has come to a halt. TEA, as main contrac­
tor, first suspended and then terminated 
work on the project. This automatically 
suspended and then terminated work under 
all the subcontracts, including that of plain­
tiffs. TEA blames Gateway Land for the 
termination. Gateway Land blames TEA. 

I. An appeal lies under 28 U.S.C. § 1291 fro m an 
order compell ing arbitration under 9 U.S.C. § 4, 
N. V. Maarschappij Voor Indusrn'eJe Waarden v. 
A.D. Smith Corp., 532 F.2d 874 (2d CiLI976). 
Where. as here a section 4 petition is brought in 

Various litigation and arbitration proceed­
ings have been commenced in Singapore. 
One of these is an application by plaintiffs 
to compel TEA to arbitrate plaintiffs' claim 
aris ing out of their subcontract before an 
arbitrator in Singapore. TEA's position is 
that under the contractual language I have 
quoted, plaintiffs are required to refer 
their claims to the arbitration under the 
main contract. which is proceeding through 
its preliminary stages. That procedural 
contention by TEA is currently sub judice 
before a Singapore court. 

Plaintiffs petition this court to compel 
the present defendants, TEA's collective 
corporate parents, to arbitrate plaintiffs' 
claims against TEA. Plaintiffs contend 
that defendants should be regarded as the 
"alter egos" of TEA. 

Subject matter jurisdiction in this court 
is said to be founded upon the Federal 
Arbitration Act, 9 U.S.C. § 1 et seq., and 
the Convention on the Recognition and En­
forcement of Foreign Arbitral Awards (the 
"Convention"), 21 U.S.T. 2517, T.1.A.S. No. 
6997. 

Defendants move to dismiss the petition, 
or in the alternative, for a stay of all pro­
ceedings thereunder pending arbitration 
and litigation in Singapore. Plaintiffs 
move for expedited discovery in aid of their 
petition. 

The status of the arbitration and litiga­
tion in Singapore , . . .juire that this Court 
act as quickly as possible. Whatever this 
Court does, the magnitude of the amounts 
involved and the complexity of the issues 
suggest the likelihood of an appeal.' 

Accordingly I have given the case priori­
ty, and state the reasons for my conclu­
sions in relatively summary form. Exigen­
cies take precedence over art. 

1. 

Subject Matter Jurisdiction 

Plaintiffs' petition seeks two forms of 
relief: (a) an order directing defendants "to 

an independent proceeding. an appeal also lies 
under § 1291 from an order denying the peti· 
tion to compel arbitration. Langley v. Colonial 
Leasing Co. of New England. 707 F.2d 1. 4 (lst 
Cir. 1983). 
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proceed forthwith to an arbitration" of the fensive" petitions to compel arbitration un­
disputes between them and TEA; and (b) a der the Convention and Chapter 2 of the 
declaration that defendants are bound to so Act. Some, though not all. of those deci­
arbitrate. While the petition does not say sions are cited at 19-20 of defendants ' main 
so explicitly, plaintiffs' brief in opposition brief. We must add to that collection the 
to defendants ' motion to dismiss shows Supreme Court's recent decision in Mitsu­
that plaintiffs ask this Court to direct de- bishi Motors Corp. v. Soler Chrysler­
fendants to arbitrate in Singapore. Id. at Plymouth, Inc., 473 U.S. 614, 105 S.Ct. 
55. 3346, 87 L.Ed.2d 444 (1985), to which de-

Defendants challenge this Court's sub- fendants refer in a different context. Mit­
ject matter jurisdiction to grant that relief. subishi began as a Japanese company's 

The second form of relief is cast in terms petition under the Convention and Act, 
of the Declaratory Judgment Act, 28 U.S.C. filed in Federal Court in Puerto Rico to 
§ 2201 et seq., which plaintiffs cite in the compel a Puerto Rican company to arbi­
petition's preamble. The Declaratory trate in Japan under the terms of their 
Judgment Act, while providing a remedy contract. The Supreme Court held, revers­
where appropriate, is not an independent ing the Court of Appeals, that the Puerto 
basis for subject matter jurisdiction. Plain- Rican company's federal anti-trust counter­
tiffs recognize this. They allege jurisdic- claims must be arbitrated in Japan, al­
tion under (a) § 1332 diversity, and (b) the though earlier federal appellate decisions 
Convention . If this court is empowered to regarded anti-trust claims as nonarbitrable 
direct defendants to arbitrate with plain- domestically. 
tiffs in Singapore, that power is derived The present defendants' theory, if cor­
only from the Convention. Thus the Con- rect, would have deprived the federal 
vention is crucial to subject matter jurisdic- courts of subject matter jurisdiction in Mit­
tion. subishi: a defect which escaped the atten-

Defendants draw a distinction between tion of counsel, the District Court, the 
"offensive" and "defensive" petitions to Court of Appeals and the Supreme Court. 
compel arbitration. The petition at bar is 
"offensive" (and not just in the sense that 
defendants find it unwelcome): Plaintiffs, 
by commencing the action, take the offen­
sive in compelling arbitration. A "defen­
sive" petition arises when a party to a 
contract containing an arbitration ch.~use 

sues the other party in court. The defend-
ant responds with a "defensive" petition to 
stay the suit and compel arbitration. 

Defendants say that the Convention au­
thorizes defensive petitions but not offen-
sive ones. 

If defendants are correct, the Convention 
as implemented by Congress in Chapter 2 
of the Federal Arbitration Act (the "Act"), 
9 U.S.C. § 201 et seq. , lacks the remedial 
breadth of Chapter 1. In respect of agree­
ments to arbitrate in the United States, 
Chapter 1 of the Act explicitly authorizes 
petitions both defensive, 9 U.S.C. § 3, and 
offensive, § 4. 

Defendants recognize that a number of 
lower Federal Courts have entertained "of-

But defendants say their jurisdictional 
argumen t has never been previously raised 
or analyzed. That appears to be true. 
Subject matter jurisdiction lies at the heart 
of a trial court's ability to do anything. 
Defendants properly raise the issue in this 
case. 

[1) Having said that, I conclude an "of­
fensive" petition to compel arbitration 
abroad properly lies in this Court under the 
Convention as implemented by Chapter 2 of 
the Act. 

Defendants contend that the Convention 
is the only pertinent "substantive legal en­
actment", the Act being limited to "juris­
dictional and procedural authorizations." 
Main brief at 11. From that preface, de­
fendants focus upon Article Il(3) of the 
Convention, which provides: 

"3. The court of a Contracting State, 
when seized of an action in a matter in 
respect of which the parties have made 
an agreement within the meaning of this 
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article, shall, at the request of one of the 
parties, refer the parties to arbitration, 
unless it finds that the said agreement is 
null and void, inoperative or incapable of 
being performed." 

The case for defendants is that a court is 
"seized of an action" under the Convention 
only when a party to a written arbitration 
agreement covered by Article 1I(l)' com­
mences a plenary suit against the other 
party in derogation of the agreement. Ar­
ticle 11(3) does no more than to empower 
the court, in such circumstances, to grant a 
"defensive" petition and urefer the parties 
to arbitration." 

I cannot accept that submission. The 
Act provides that the Convention "shall be 
enforced in United States courts in accord­
ance with" Chapter 2. 9 U.s.C. § 20l. 
Section 203 provides: 

"An action or proceeding falling under 
the Convention shall be deemed to arise 
under the laws and treaties of the United 
States. The district courts of the United 
States (including the courts enumerated 
in section 460 of title 28) shall have origi­
nal jurisdiction over such an action or 
proceeding, regardless of the amount in 
controversy," 

Section 206 provides: 
"A court having jurisdiction under this 
chapter may direct that arbitration be 
held in accordance with the agreement at 
any place therein provided for, whether 
that place is within or without the United 
States. Such court may also appoint ar­
bitrators in accordance with the provi­
sions of the agreement." 

Section 208 provides: 
"Chapter 1 applies to actions and pre>­
ceedings brought under this chapter to 
the extent that that chapter is not in 
conflict with this chapter or the Conven­
tion as ratified by the United States." 

The Convention was adopted at the con-
clusion of a United Nations conference held 
in New York from May 20 to June 10, 1958. 

2. Anicle ll(l) provides: 
"1. Each Contracting State shall recognize 3n 

agreement in writing under wh ich the panies 
undenake to submit to arbitration all or any 
differences which have arisen or which may 

The "legislative history" of such enact­
ments tends to be less structured than that 
preceeding an act of Congress. Defend­
ants seize upon certain drafts and com­
ments of conference delegates and others 
in support of the restrictive construction 
they place upon Article II(3)'s phrase 
"when seized of an action." 

The Convention entered into force on 
June 7, 1959. Numerous countries prompt­
ly adhered to it. The United States partici­
pated in the conference but did not sign the 
Convention at the time "because the Ameri­
can delegation felt that certsin provisions 
were in conflict with some of our domestic 
laws." H.Rep. No. 91-1181, 1970 U.S. Code 
Cong. and Admn.News at 3601 (accompany­
ing the bill which became Chapter 2 of the 
Act). However, increasing support for the 
Convention, both within and without the 
United States Government, led to acces­
sion. The Senate approved the Convention 
in October 1968. Chapter 2 of the Act, 
drafted to implement the Convention, was 
passed on July 31, 1970 and became effee­
tive when the United States thereafter de­
posited its instrument of accession to the 
Convention. 

In a declaration accompanying its acces­
sion to the Convention, the United States 
limited the Convention's application "to dif­
ferences arising out of legal relationships, 
whether contractual or not, which are con­
sidered as commercial under the national 
law of the United States." Notes following 
Convention printed at 9 U.S.C_ § 201 (West 
1986) at 213. Within that limitation, which 
does not exclude the commercial contract 
at bar, Congress intended the broadest pos­
sible implementation of the Convention. 
Thus the Act, in addition to setting up 
procedural and jurisdictional machinery for 
the Convention, also provides in § 208 that 
Chapter 1 of the Act applies to proceedings 
brought under Chapter 2, to the extent that 
Chapter 1 is "not in conflict" with Chapter 

arise between them in respect of a defined legal 
relationship, whether contractual or not, con­
cerning a subject matter capable of settlement 
by arbitration." 
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2 or with the Convention as ratified by the As for the Act, plaintiffs point w testi· 
United States. mony before the Senate Foreign Relations 

I have noted that 9 U.S.C. § 4, which Committee demonstrating. that "offensive" 
forms a part of Chapter I, specifically pr<r p~eedmgs w compel arb,tratIOn were spo­
vides for an "offensive" petition to compel clflcally contemplated as the result of Umt· 
arbitration. Thus, in Mitsubishi, supra, ed States adherence W. the Convent~on. 
Supreme Court in describing the procedural McMahon, Impl~mentat,on of the Un.'ted 
history of the case said at 3350: States Conventwn on Fore"1gn Arbitral 

awards in the United States, 2 J.Mar.L. & 
Com. 735, 748-49 (1971). "Mitsubishi sought an order, pursuant w 

9 U.S.C. §§ 4 and 201, w compel arbitra· 
tion" in accordance with the parties' 
agreement. 

At 3350 n. 3, the Court in Mitsubishi then 
set out what it regarded as the pertinent 
statutory and Convention provisions. The 
Court quotes from 9 U.S.C. § 4, which es· 
tablishes the right w petition w compel 
arbitration; § 201, which provides that the 
Convention "shall be enforced in United 
States Courts in accordance with" Chapter 
2; and Article 1l(1) and (3) of the Conven· 
tion (the latter sub-article containing the 
language which the present defendants say 
limits petitions under the Convention to 
defensive ones.) 

Accepting that no federal court has pre­
viously been asked w consider its power w 
entertain an offensive petition to compel 
arbitration abroad under the Convention 
and the Act, the repeated exercise of that 
power by federal courts suggests, at the 
very least, that they do not lack subject 
matter jurisdiction w entertain the proceed· 
ing. Defendants at bar invite this Court w 
be the first w declare that such a petition 
does not lie. For the reasons stated, [ 
decline the invitation, and hold that subject 
matter jurisdiction exists in this case. 

II. 

Plaintiffs at bar are entitled w invoke The Viability of Plaintiffs ' Claim. 
section 4 of the Act, within the framework 
of the Convention, unless defendants demo 
onstrate that section 4 is "inconsistent" 
with Article 1l(3) of the Convention. The 
defendants do not persuade me of this. In 
my view, a court of a Contracting State 
becomes "seized of an action" under the 
Convention when a party to a written arbi· 
tration agreement seeks to compel arbitra­
tion in accordance with any procedures 
available under the internal laws of the 
Contracting State where enforcement is 
sought. 

Given the Supreme Court's repeated rec­
ognition of American public policy favoring 
arbitration, as embodied in the nation's 
adherence to and implementation of the 
Convention (Mitsubishi being only the 
most recent such declaration), I decline to 
be the first American judge to impose so 
significant a limitation upon the Conven­
tion's remedies. 

3. Defendants also move to dismiss the petition 
for failure to join necessary panics under Rule 
19. In the view I take of the case. this conten-

Assuming jurisdiction exists (as it does), 
defendants move under Rule 12(b)(6} w dis· 
miss the petition and complaint for failure 
w state a claim upon which relief can be 
granted.' 

The parties have submitted a barrage of 
affidavits, which if considered by the court 
would transform defendant's motion w one 
for summary judgment under Rule 56. 
The affidavits raise a plethora of disputed 
fact issues which make summary judgment 
inappropriate. Accordingly the question is 
whether plaintiffs' pleading passes muster 
under Rule 12(b)(6). In applying that rule, 
I take plaintiffs' well·pleaded allegations as 
true, and can dismiss the petition only if it 
appears on the face of the pleading that 
plaintiffs can prove "no set of facts" in 
support of their claim which would entitle 
them w relief. Conley v. Gibson, 355 U.S. 
41, 45-46, 78 S.Ct. 99, 101-102, 2 L.Ed.2d 
80 (1957). 

tion need not be considered at length. Sa fn. 4 
infra.. 
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[2) Judged by that demanding criterion, 
defendants' motion to dismiss the petition 
fails. The petition states a viable claim 
that defendants should be compelled to join 
an arbitration in Singapore of disputes be­
tween plaintiffs and TEA. 

The briefs of counsel debate at some 
length just what claims plaintiffs are as­
sorting. Plaintiffs' basic premise, I think it 
fair to say, is that defendants are liable for 
TEA's contractual obligations (including 
the obligation to arbitrate) because TEA is 
their alter ego. Defendants, for their part, 
appear to characterize the plaintiffs' theory 
as one of implied guaranty of TEA's per­
formance. Both theories of liabilities may, 
in appropriate circumstances, support an 
order to compel arbitration. See, e.g., Pis­
ser v. International Bank, 282 F.2d 231 
(2d Cir.1960) (alter ego); Compania Espa­
nola de Petroleos S.A. v. NerewJ Ship­
ping, S.A., 527 F.2d 966, 973-74 (2d Cir.), 
eert. denied 426 U.S. 936, 96 S.Ct. 2650, 49 
L.Ed.2d 387 (1976) (written contract of 
guaranty). 

To the extent that the present plaintiffs' 
theory is properly characterized as one of 
guaranty, and to the extent that New York 
law governs, a question arises under the 
Statute of Frauds, N.Y. General Obli­
gations law § 5-701(2) (McKinney 1978). 
Generally, one party's guarantee of anoth­
er's performance must be in writing to 
satisfy the Statute of Frauds. Interocean 
Shipping Co. v. National Shipping & 
Trading Corp., 462 F.2d 673, 678 (2d Cir. 
1972). However, such a promise fraudu­
lently given. with no present intention of 
performing, falls outside the statute, which 
the courts decline to "use as a s hield for 
wrongdoers". Fort Howard Paper Co. v. 
William D. Witter, Inc., 787 F.2d 784, 790 
(2d Cir.1986). 

But I need not further pursue this partic­
ular issue, which the parties do not address 
in their briefs in any event. It is clear that 
plaintiffs state a viable claim under the 
alter ego theory. 

The petition is replete with allegations 
that defendants exercised dominance and 
control over TEA, and that TEA was un­
der-capitalized. Those allegations are not 

s ufficient of themselves to "pierce a corp<r 
rate veil" so as to visit upon parent corpo­
rations the obligations of a subsidiary. 
Walkovszky v. Carlton, 18 N.Y.2d 414, 276 
N.Y.S.2d 585, 223 N.E.2d 6 (1966). But the 
petition alleges more than that. It alleges 
that the subcontract between plaintiffs 
and TEA obligated TEA to make certain 
payments to plaintiffs upon termination of 
the main contract; and that defendants de­
cided that TEA would breach those obli­
gations, sending implementing instructions 
to TEA. Petition, n 38. These allegations, 
even in the absence of allegations of fraud 
requiring Rule 9(b) particularity, are suffi­
cient to state a claim for alter ego liability. 
Gorrill v. Iceland Airl F'/ugleidir, 761 
F.2d 847, 853 (2d Cir.1985) (construing New 
York law). 

The petition states a viable claim falling 
within this Court's subject matter jurisdic­
tion. 

Ill. 

Defendanl3' Request for a Stay. 

In the alternative, defendants ask that 
proceedings in this Court be stayed pend­
ing completion of the arbitration proceed­
ings in Singapore. I will grant that appli­
cation, subject to the conditions set forth 
below. 

9 U.S. C. § 4 provides that: 
" If the making of the arbitration agree­
ment or the failure, neglect, or refusal to 
perform the same be in issue, the court 
shall proceed summarily to the trial 
thereof." 

When the existence of any agreement 
obligating anyone to arbitrate anywhere is 
at issue, then by definition the section 4 
trial must preceed the arbitration. But 
that is not necessarily so when an arbitra­
tion agreement concededly exists, undisput­
edly binding named parties to arbitrate, 
and the section 4 petitioner claims that 
non-signatories to the contract are also 
bound to arbitrate. In those circumstances 
an arbitration will in any event take place 
between the named parties to the contract. 
If the prevailing party's award is not satis­
fied by the other party, the prevailing par-
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ty may subsequently proceed against the 
non·signatory, either as guarantor of the 
named party's obligations or on an alter 
ego theory. Orion Shipping & Trading 
Co .. Inc. v. EMtern States Petroleum Cor­
poration of Panama, S.A., 312 F.2d 299, 
301 (2d Cir.1963). The precise holding in 
Orion is that a proceeding to confirm an 
award of arbitrators under section 9 of the 
Act, a limited proceeding, is "not the prop­
er" time for the District Court to consider. 
"piercing the corporate veil" of the parent. 
But the Second Circuit's more general hold­
ings, to which I have just referred, prompt­
ed Judge Carter of this Court in Cochin 
Refineries Ltd. v. Triton Shipping Inc., 
S.D.N.Y. 74 Civ. 216 (decided March 19, 
1974), to stay a corporate veil piercing ef­
fort until resolution of the arbitration be­
tween the named parties. Judge Carter 
wrote: 

"If plaintiff prevails against Triton at 
arbitration, and the latter is unable to 
satisfy the judgment award, plaintiffs 
action against the other defendants will 
still be pending. It will be time enough 
at that time for a trial to determine 
whether these defendants are bound." 

For that proposition, Judge Carter cited 
Orion by comparison. 

I declined to follow Judge Carter's lead 
in Hidrocarburos y Derivados. C.A. v. Le­
mos. 453 F.Supp. 160, 173-74 (S.D.N.Y. 
1977). But in that case, the non-signatory 
party flatly declared that it would not be 
bound by any award in the arbitration in­
volving the company for whose perform­
ance the non-signatory party was said to be 
liable. Furthermore, the signatory party 
was press ing affirmative claims against the 
section 4 petitioner. 453 F.Supp. 174 at n. 
31. In those circumstances. it seemed to 
me right to direct that New York arbitra­
tors determine in advance of the arbitration 
whether the non-signatory parties would be 
fully bound by the arbitration, both in re­
spect of an obligation to arbitrate and the 
quantum of the arbitrators' award. The 
Second Circuit adopted a similar rationale 
in Pisser v. International Bank, supra. 

[3) In t he case at bar, were I to "pro­
ceed summarily" at this time to the trial of 

plaintiffs' petition, it would have a disrup­
tive effect upon the pending judicial and 
arbitral procedings in Singapore, the 
agreed·upon situs of the arbitration. Plain­
tiffs' brief seeks to minimize that disrup­
tion, but it appears to me both real and 
significant. Plaintiffs' discovery demands 
in aid of its alter ego theory are far-reach­
ing, in respect of both document production 
and answers to interrogatories. The tak­
ing of depositions of TEA and defendants' 
officers and employees cannot be far be­
hind. I say this not in criticism of the 
litigation tactics of plaintiffs' counsel here, 
but in recognition that such litigation 
would in all likelihood disrupt and delay the 
rather stringent procedural deadlines im­
posed by Mr. Gardam, the Singapore arbi­
trator. In addition, the Singapore court is 
currently considering whether plaintiffs 
are required to submit their claims as part 
of the arbitration under the main contract, 
or are entitled to a separate arbitration 
against TEA. This Court's order, adding 
three additional corporate parties to the 
Singapore proceedings, would constitute an 
intrusive action against which comity coun· 
sels. 

Quite apart from these considerations, 
resolution of the issues in the Singapore 
arbitration may well limit or narrow the 
issues here. That is a sufficient basis for 
this Court to exercise its inherent power 
"to control the disposition of the cases on 
its docket with economy of time and effort 
for itself, for counsel and for litigants." 
Hike,.. Industries v. William Stuart In­
dustries, 640 F.Supp. 175, 177 (S.D. N.Y. 
1986), citing and quoting Landis v. North 
America Co., 299 U.S. 248, 254- 55, 57 S.Ct. 
163, 163-66, 81 L.Ed. 153 (1936) (suit by 
sublicensee against retailer for trademark 
infringement stayed pending arbitration be­
tween sublicensee and licensee). There is 
ample authority in this circuit for staying 
suits here on alleged guarantees given by 
corporate parents pending arbitration 
abroad between plaintiff and subsidiary. 
Nederlandse Erts-Tanker-Smaatschappij, 
N. V. v. Isbrandtsen Company, 339 F.2d 
440 (2d Cir.1964), and subsequent orders 
reported at 362 F.2d 205 (2d Cir 1966) and 
387 F.2d 954 (2d Cir 1968). 
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The concerns this Court addressed in Hi­
drocarbuTos, supra, are alleviated by the 
present defendants' willingness, expressed 
through counsel, to waive any "due pro­
cess" arguments arising out of their de­
sired non-participation in the Singapore ar­
bitration. I will exact that undertaking as 
a condition for a stay of these proceedings. 
Meaning no disrespect to counsel, the un­
dertaking must take the form of corporate 
resolutions in proper form, given by each 
of the three corporate defendants. Those 
resolutions must set forth the defendants' 
agreements that if plaintiffs prevail on the 
merits of the petition at bar, defendants 
will regard themselves as bound by any 
award rendered in the Singapore arbitra­
tion against TEA, as to merits and quan­
tum, precisely as if defendants had partici­
pated in that arbitration as parties from its 
inception. Counsel for defendants are di­
rected to settle the text of such corporate 
resolutions on notice before they are exe­
cuted. 

In addition, this court directs in an exer­
cise of its equitable powers that the defend­
ants take no steps which would hamper the 
progress of the Singapore arbitration, or 
serve to impede its completion within a 
reasonable time. In making that direction, 
I do not mean to preclude such litigation 
steps as TEA may be advised by their 
Singapore counsel to pursue. My focus 
will be upon possible bad-faith obstruction­
ism generated by the corporate parents. 
Cf Nederlandse, supra, at 339 F.2d 442 . 
In saying this I do not suggest that I 
anticipate such obstructionism. But I wish 
the scope of this Court's equitable order to 
be clear. 

4. This stay of proceedings renders unnecessary 
a detailed discussion of defendants' alternative 
ground for dismissal of the petition. namely. 
failure to join necessary panies under Rule 19. 
Defendants argued that TEA was a necessary 
pany to plaintiffs' alter ego theory against the 
corporate parents; and that the Singapore arbi­
trators "and other participants" in the Singapore 
arbitration were also necessary parties under 
Rule 19(a). Main brief at 46. To the extent that 
the subsidiary should be regarded as a neces· 
sary party in the effort to visit liability upon the 
corporate parents, the proper remedy would be 
joinder rather than dismissal of the petition. 

On these terms and conditions and in the 
exercise of my discretion, I grant a stay of 
proceedings under the petition and com­
plaint, including discovery:' 

The Clerk of the Court is directed to 
place this case on the Suspense Docket, 
pending further Order. 

The foregoing is SO ORDERED. 

o i .::O:"C:.:::U.::II;:",::"'::,,::.:\ 
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NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY. 

Plaintiff. 

v. 

William H. REED. et aL. Defendants. 

UNITED STATES of America. 
Petitioner. 

v. 

NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY. 

Respondent. 

Civ. A. No. 86-1 82-NN. 
Misc. No. 87-!>-NN. 

United States District Court, 
E.D. Virginia, 

Newport News Division. 

March 20, 1987. 

The Government petitioned for summa­
ry enforcement of a Defense Contract Au­
dit Agency subpoena duces tecum served 

Plaintiffs' papers appear to allege a sufficient 
basis for personal jurisdiction over TEA in this 
district. Defendants' suggestion that the arbitra­
tors and other parties to the Singapore proceed­
ings are necessary for a fair adjudication of the 
plaintiffs' claims seems to me entirely fanciful. 
BUI the conditional stay of proceedings ordeud 
herein moots these issues as a practical matter. 
The merits of the pelition at bar wiIJ be pursued 
only if the Singapore arbitration results in an 
award in plaintiffs' favor against TEA which 
TEA fails to pay. Within that particular con­
text. the joinder concerns which defendants pro­
fess do nol arise. 
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