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sondwcoed
tions with Citizens.

Colomnl he Merger negot
The couart will refrain
{rom granting summary judgment at this
point—while discovery @ stll beng
sought—in favor of any of the various de-

{endants

[T] The court expects, however, that
L0 COm pletion of dscovery |.-|I.|J'|.Ll|!-1.-E wrill
act in good faith and will if necessary,
discontinne this suit a8 to any defendsnts
concerming whom there B no evidence of
involvement in the requisite predicate acts
[n order to sustain & RICO claim, a plain-
tff must present proaf that each defendant
wis in some manner involved in the per
formance of the reguisite predicate acts,
See Beck v, Cantor, Fitsgerald & Co., I'ngd
621 F.3upp. 1547 (N.D.IIL1985); and Egby
e Richmond, supro The court guedticng,
for example, how defendants Hoddifigten
and Grover Fred Artman, [logould “Gave
been involved in any of the alleged predi
cate nots since they wers hever firectors oF
of fseers of Colomial?

If plaintiffs fail fo narfow the scope of
their lawsuit as theeodence may warrant
at the conclusig #discovery, any defend
ants who et that there = msufficient
evidence lmliog them to the requisite pred-
scatey dcts may submit o summary judg-
menl motion. At that time, the court wall
raguir® plaintiffs to set forth each act of
mindl fraod or wire fraud with the specifio
ty demanded by the court in Coman Prop-

erides, fme v Mattel fMme, 619 FSupp
1167, 1172 (S D.MN.Y.1%E5." and W deta
gach defendant’s possible  invalvement
therein

An approprste Crder will enter

A Under Local Ruls 80E4, i is desmed admitied
ibhai defendants Boddingron and Grover Fred
Areman, [| were pever direciors or offsoers of
Colomal sinoe plaantfis have ool comraverscd
any of the facis sei forth i defepdant Simle
ment af Maieral Facta The coaclussons of law
comiazned g hal document, hieever such as
the matermsent wn paragraph 12 that “[pjlainidfis
lave mo evadence (o establish a pafiern of racke
ieerimg activity on the part of the defendania
kerein,” will not be deemed sdmitied

9. The court i Comas Propernen 521 farth the
following list of icformasen which plainnffs
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DRDEHR
NOW, this J0th day of December, 1588
in accordance with the reasomng set lorth
in the accompaoying Memorandam, IT 15
HEREBY ORDERED THAT
{1} The Moton for Summary Judgment
of defendants Franciscus, Rothrock
Grover C. Artmane Bromer, Spinner
Kauffman, Bodendep, Long, Horn,
Logeman, SkHeffer-Dietz, Boddington
and Grozer\Fred Artman, II is de
nied
(2) Thewreguest for sanctions under Fed
RGiw¥. “11 of the abovenamed de
fentonts = denied.
%) The Motion for Sommary Judgment
of defendant Spiese, Execuirix of the
Estate of Llovd Bline, 18 dended.

BRANDEIS [INTSEL
LIMITED, Petitioner,

L

CALABRIAN CHEMICALS
CORPORATION,
Respondent

Na. B5 Civ. 5633-CSH.
United States Lhstrwct Lourt,
2D New York

Jan. &, 1987

that
25le

Intermatonal rading
(ERFTY 0 WTITLERN

company
WA contract of
miasl suppdy whesn bringing & HICU claim based
on Framed
L. Precissly whad stabementi ssdfe mbds 0
whni documents or orsl represenldliang ur
wihhal armisseons were masde;
2. The vume snd place of esch such statement
and the person responsible for making (or in
case of omisdons, not making) the same;
. The sondent of soch sisiements and the
manner in which they misled the plaintiffs
adud
i, What e defemdanes “obizimed 35 3 conse
quence of the Erawd.”
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moved far order confirming foreign ach
tral award and opposing pArty cross-
moved for vacator of that award. The

Dantrict Coort, Haight, J.. held thac (1)
manifest diaregard defense was not vl
able within context of United Nations Con-
venbon on Hecognition and Enforcement of
Foreign Arbitral Awards: (3 arkotratoss
had mot manifestly disregarded Beitish law
of sales and were not Sosed or parual by
virtue of their greater familiarity with par-
ty that was [ellow member of London Met
al Exchange: and (3) arbitrator eould grant
preaward mterest at 11.I5% per annum, in
absemce of showing that mierest nt that
rate would be regarded as penal under
Bricish law,

Motion granted; cross mooon demied.

1. Arbliration &=KEI.5

Defense that arbitrator had acted in
manifest disregard of British law of zales
was not available under Federn! Arbitra
tinn Aet to party seeking to vaeate foreign
arbitral awerd; disregard would not con-
travene “public policy' a8 that phrase was
used in United Mations Convention on Res
opnition and Enforcement Faresgn Arbitral
Awnrds a8 interpreted by Amencan courts
ard could not be urged as mdependent
groond for vacatmg award falling wachin
Convention, 9 US.CA. § 207
2 Arbitration ®=731.7(7)

Authority of courts to vaba, arbitra-
teon award which demons@uiés manifest
disregard of applicable awdoes'not confer
license to review record of arbitral proceed-
I0ES rl'.ll' ermrar uf ,;_'Iﬂ ar Iﬂ.'ﬂ'

3. Arbitration &=ELS

Arbieraigeg \had not manifestly dis-
regarded @rituh law of sales by coneluding
that damage to shipment of pails of cup
rous thignde was imitiated by inadequate
stowage chargeable to seller, that goods

L. When Brandeis first demanded arbitranion fol
lowing the evenis described imfra, Calabrian
through American cowrsel insially deaied the
cuimence of & Bapding and calorceable arbsirs
vl sgrecemers. Bt Calsbriss did net pees
thar peniny in London, 1he deRigraiss fitus ol Lhe
arbisrareon.  [estesd o insruceed cousisel snd
PrEsEmEl EVidEmE mrd arpimesnin belore che

v. CALABRIAN CHEMICALS CORP.
Clie s 65 F Sapp. 180 (5005, Y

1983
consequently weres not delivered [ mee
":'IJ.'ILELE'if conditsomn Gn arrvval, and that

DUyer was entatled o take conditional prop
erty and goods and to reject them in wital
award reflected
nwareness of governing statute and efforts
ta apply 112 terms to facts as found.

Wiknin .'ll:i.l_‘ul.rlln.l.li'lf CIme

. Artitratian S&SELE

Arbitrators’ grester familiseity with
principals of party to arbitrated agreement
that was fellow member of London Metal
Exchange did not create appearance of bins
and partzality warmanting vacatur of for
gign artitral award for vokltion of publie
poliey. 9 USCA. § 207,

5. Arbitration ==&

Brtsh arbitrators could/ make® pre
award grant of imterest at 11°85% ‘per an-
niifm, in absence of showpg that mierest at
that mmte waa penal WUnder “British law

= - =

Baer, Marks & [Tpham, New York Ciby;
Eoagene R_~&Schermon, Rathryn
Bramdt. of Spunsel. for petitioper

Scheffler, Karlinsky & Stein. New York
City; | Kobert P. Stein, Susan Barry, af
coungel, Tor respondent

“l'-l"q

MEMORANDUM OPINION

AND ORDER
HAIGHT, District Judge:
Petiioner HBrandets [ntsel [Limited

{“Hrandema ) movea for sn order confirm-
IBE A6 arbiraton awarnd rendered o it
favor and against respondent Calabrian
Chemicals 1‘-:|r';h'|r.|.l_-.ur|. Calabrmn’l ok
lowing arbitration before the London Metal
Exchange ("LME"™), pursuant to an arbitra-
ton agreement contained in A writien @on-
tract of sale pursoant o which Calabrian
agresd to sell, and Brandein pgresd to pur-
chase. & quantity of cuprous chloride.!
Jurssdiction in this Coort s based on 9

argjirrateris. Colabeisn doss ol mow wige be
lape thih Coiert the absence of &n arbriration
agreement & & ground for vacating the award.
Mor, in these corcumsiances, could i@ do o
Calabrias comes before this Cowm in 1he e
tire of & party having agreed o arbiirsie th
dispuie in London under the [ ME rsles




1&2 a3 FEDERAL

1= i s MK which empowers [dderial is

THEet eourts to hedr Cised o MeCOETIIEE A
enforee [OTF T artiirol awircs 4 US.C
forms a part of Chapter & of the
Fedarnl Arbitration Act 9 U5 §§ 201-
#18, which implements the United Natons
ention on the Hecognition amd En-

foreement of Foreagn Arbitrnl Awards of

5 23

I, i

June 10, 1858 (the “Conventson™)

Haspondent (alabrian has cross-moved
to vacate the LME arbitration award,

For the reasons which {ollow, the motion
of Brandels to confirm the award & grant-
ed, and the croms-motion of Calabrmn for
vacatur 18 demned,

L

Brandeis is an international trading com-
pany located in London, England. [t iSene
if 52 member companies of the LME

The LME was first formally established
in 1877, [t performs the Gasse Pematinng of
i commodities exchange. Chaa) LME reg-
isters dailly price guotafiimsNin respect of
the supply of and demand for metals; i
arts ma a physical market where metals can
be bought or goldsat’ any time; and &
provides facikices T6F “hedging™ and so en
ables all €hofesonnected with the metal
trade 0 “wake off-settimg purchasea or
siled dgatnat their firm commitments ®

Calabrinn is o New York corporation
with its prnempal office in Honston, Texas.
It & engaped in the sale and distribution of
industrial chemecal products. Calabran is
not & member of, and has no connection or
affilintion with, the LME Pror to the
contract in suit, Calabrian had never done
business with any LME member. How-
sver, Calabrian s pot an eotee Sranger to
Lhie
LIC Chemiesls, Lid, ("AICT) ne 1ta szles
represenanye mn thia United E':.l_'l.p:dl.'lrr..

United Eingdom. Calabrian retains

In earty 1254, Brandems entered into ne-
gotiations with Danubians, s Romansan
company, which desired W purchase ol

L [ have derrved this descripison of the LME's
hestory and fenctions from a pamphiet publisk
ed by ihe LME, sitached as Ex. A& o the reply
sffidavit of Robert Coglindro, sveoe-president of
Calabrian

SUPPFLEMENT

' rOproached | | hiva
‘alabrian as
manufactorers of cuprous chlonde for an
iffer. Calabrian referred Brandeis to AIC
sz Calabran's UK. agent subse
jeent negotations took place betwesn em-
ployees of Brandeis and Mr. Peter le Mais-
tre, a director of AMCY  Ultimacely, AIC
confirmed to Brandels Calabrian's contract
to sell 60 metricdonk of coprous chioride to
Brondess at a~griee of £1, 700 pEr metric
ton, C & F Rottepdam. Brandes contract
ed to seli the ¥¥me guantity to Danubiana

cgntatve of Brosdes

faialed LhéE Ertitriors Lwnrah

Tha

at §1.V98.par metnic ton

(Calibrisn shipped the indicated guoantity
un ‘toard the motor vessel TOLUCA, which
safbed from Howston for Antwerp on May
% 1384, The cuprous chiomde had been
packed in 1,323 plastie pails (or druoms)
which were placed on 48 pallets and stowed
In Ehree containgra

The TOLUCA reached Antwerp on June
&, 1984 mnd there discharged the three con-
tainers, from whence they were delivered
by road to a Hotterdam warshouse, two
arriving on June 5 and the third on Jupe 8.9
Damage to the shipment was discowersd
th opened A
Lloyds surveyor aseribed the damage to
“weak palets and oo much {ree space m
the containers which enabled the pallets to
shift Award at 110, That initinl survey
teacribed A5 palls as cracked  loaing con-
The other pails were in therr “ong

“repalletised af

WRETI conEuners ‘Wers

borta ]

inal stats" “oose.'
Iind

I'Bede Ghisrvalibns Faveé nde 10 [urther
SUrveys -\.'l.lrl:'l.':-|.l'|.."ldl-.'|"ll.'t'. telewes, demands,
stlemces, rejections and refusals whch the
arbitrators detiil in therr aoward, UlGmate
by, on August 8, 1984, Brandeis advised
Calabrinn that it had rejected the shipment
in ite entirety, and reguested a replacement
in 30 days. On August [0, AIC passed on
Calabrinn's reply, wihich refused rejection
and repracement

3. The srimirabors’ award, az ¥ 9, describes these
svenis a1 Anmwerp and Roterdam as ocourming
im May 1984
arhitraiory meant fune, not May

It i common groend ctha the
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WIE LEIESER DFEIOFTE L | aThE 1 BECEEE-
ance With Lheé arbitration agreéement o s
sentract with Calabrian. The arbitrators
onciuded. m summary, that Brapcess was
sntrtled to repect Lhe poods, and O mecover
from Calabran the sum of E102000, plizs
interest nnd reloted costs of coping with
the goods {ollowing discharge The award
totals 3115664 40. The arbitrators further
directed that Lalabran pay the arbitration
coses and fees, in the toral amooant of
£2,258.75, with the further provision that f
Brandeis paid those costs to the LME,
Brandeis should be reimbursed by Calabri-
an. It is mot clear from the motion papers
whether in fact such costs have been paid
¥ Brandess, and are now sought from

~alabran.

Il

The first paint that Calabrian makes
its affort to vacate the award is that the
artitrators acted n “manifest disregard”
of the law, a phrase derived from the deci-
sion of the United States Supreme Court in
Wilke v Swan, 346 U.5. 427, 436, Td 8.Co
152, 187, 88 L.Ed. 168 (1953

Bafore considering Wilke v Swan and
subsequent Amencan decisions imterpret-
ing it. one must take mto sccount the Con
vention, which governs the eross-motions in
this cose

Chapter 2 of the Faderal Arbitratiop Aet,
at 9 US.C § X7, reguires this Coort o
confirm the award “onless & Rddssone of

. '!' grounds {or refusal orpdedarral of ree-

gnitkon or enforcementof the award speci-
fied m the LonVegBont” This mpl
rates Articke V of the Convention, which
sels forth the bANES\upch which récognition
and enforceqmmph of o foreign arbitral
awnrd muyges refused. “Foreign swards
vulfieeable to nttack only on the
grounds expressed in other artcles of the
Conventon, particulariy Artecle ¥, Fodfo-
chrome, [ne. v Copal Company, Limiled
a1T F.2d 512 518 (8d Cir.1975). See also
{pirade Mmiernabional 5. A v Federal Re-
public of Mgeria, 465 FSapp. E24. 328
(D DL 19TE) (" Artiele V of the Convention
specifies the only grounds on which recop-

e

CALABRIAN CHEMICALS CORP.
il 8.0 ¥
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Lion award may be refused. |
The ground in Article V upon which Cak
relies appears o Article ViEih,
which provides:
'Hecopnotson and enforcement of an arti-
tral award may also be refused i the
competent authonty 1o the country
where recogmition and enforcement =
sought finds that
b} The recognition or enforcement of
the award woold be contrary to the pab-
lie palicy of that country.”

[o the case at bar, Calabrian's first ef-
fort to vacste the arbitrators’ awwrd comes
down to this, Wilko v Swan, mpro B
gests that an arbitration award i yuloers-
ole i the federal conrts for “manifest dis-
regard” of the liw, This concept.ghould be
raised to the level of “publie poligy™ within
the context of Argele V af We Convention
=mee, n Calabrean's sgbamssion, the .F.rl.ﬁ'
lish arbitrators were guilty 'of manifest dis-
regard of law, Amecssin publie poliey re
quires that the awird be vaeatad

A DNFERT]

The arbitrater®, n ruling m favor of
Brandeid, purperted to mterpret and apply
the Sale wf-Goods Aet of 1979, which Calab-
riaf siys'is the “English equivalent” of the
Hai¥orm Commereial Code in this sountry
Bref at 18. Calabrian makes oo extended
srpument a3 to why the arhitraton sward
fHies in the face of that statute However,
in the view | take of the case | need nod
reach that Emsoe

In Wilko v Swan, the Supreme Court
constroed Chapter 1 of the Federal Arbitra-
ton Act within the context of the federal
securites laws and a contract for purchase
of secorities econtalning an  arbitration
clagse requImng arofration bafore an
American stock exchange. The Court held
that the arbitration agreement wns void
onder the (edernl secunties statutes, nol-
withstanding the seemingly broad proa
sions of the federal arbitration swtute
During the coarse of its opinion, the Court
in Wilko v Swam said thes:

“In unrestricted sobmissions, such as the

present mMargin RgTesEmEents enviaage. the

interpretations of the law by the arbitra-
tors i contrast to manifest ZlEregant are
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mot subsect, in the federal courta, to judr

far afror O inUEFERELARICN
{ i LD R amareedl

J|_|-|'|_|'|.I ahserved 0

r=d rEew

156 U5 =t &8N

Ag the Second Cipcisit

I8 Slarborg E Nasigmal Melal I'_'.nl.-nr::r.':-
- . 500 F.2d 424, 430 n. 13 (2d taF
PR I TLE; . H-'“'kﬂ 2

1974), the '1'1':"':“' ,..:-.r_rnl.'f"r_l"‘-‘:;d R nEE-
“upgrammatical (A Lr!!ﬂ'.!‘-““!hﬁgn.. s
pasary to thee (RECISIGE. ' E : :
coeding generations of losing PRFDER i &Y
bityation have selied upon Wilko's “man
Fout dur‘_nm" '|.|-I'|J'-I-H' in -|.|HD1'LI EO YREATe
domestic arbitriton awards
These eofforts in artirlrntson
awnrds kave met an almost total lack of
guccesa. 1he Supreme UCourt has not agam
addressed the msus, or forther defined the
phrise. Varous circoit courts of appeal
recognize the exmtence of “manifeat dis-
regard” of law a3 & ground for vacatingan
award existing independently of € e
grounds specified m 9 US.(C § 10 ‘How
ever, those decsions define the‘phfase i
the narrowest possible termsSandhinvar:
ahly conclude ithat the phrfise) so defined.
doss mot meet the facts.of the particolar
ease.  Thizs Judg’u Fn!mﬂ}" WTHE mn E"ruy-
er v Krommer, 572 F.2084E8, 352 (2d Cir.)
ceri demied, 436178 S4E, 08 5 O ZHS5, 56
L. Ed. 2d 791 {1878k
*Inmofay s Witks = Swan, 346 1.5, 427
43637, Wi/ T4 5.Ce 182, 98 L.Ed. 165
(1968%, miroduced the nonstatutory
goound of ‘manifest d=regard’ of the law
oy o bomis for wvacating arbitration
awards, this presupposed ‘something be
yond and different from & mere error o
the law or failure on the part aof the
arbitrators to understand or apply the
law.! Sam Wartine Lompania de Voo
pesion, S4. n Saguemay Terminols
Lid, 23 F.2d 794, 301 {9 Cir.1061); Sar
i S8 Co w .‘H'm!I:_,"'ﬂ.u' I'mitl Traoders
Mme, 3756 F.2d 577, G81-82 (2 Cir 198T7);
aee wlso Sobel v Hertz Warner £ Co,
469 F.2d 1211, 1214 (2 Car 197207
The Second Cireuit declined to find & “man-
fest disregard” of the law by the arbioa-
tors in Drayer, a8 it has also done in Traf
alpar .'::k:llr:l;'n:u_q Lo, v Internatiomal Ml
g Co. 4001 F2d 568 578 (24 Chr.1968)
(“manifest disregard” of law iz an excep

VAraie
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i e I-..|.|r--|-.|.||-|.l-\. ||' '-"d.r'll':ll,: .:'I
et 'h;:.l- must b “EEVELELY limited™);
Jw-:::” :.-I'r:r:I'F'ﬂ! 'r-IJ"'l'l'_r:'I'l?:Irrl Hartima 5 A4
1F

" Mare Rick & Co, AG, 573 F.2d 631, T
ad Cir 1078k Mohonaod Bulk Carrer
Ime v Princess Maonagement Co, Lid.
507 F.2d4 E19, 825 (24 Cie1079). Compare
Eheet HWeitnl Workers ntermational Asso-
cation Local Umion Noedd) p Kinney
Atrconditionmmg Ca, 766 Fi2d Ti2 746
i¥th Cir, 1985) court Abservet] that “[inlde
pemdent of section JD@D the Act a distrct
court may vacage as\arbitral award which
exhibria mapdesbedtsregnrd of the lnw,
but declined O find such disregard on the
{acts)

The\Second Ciremit's most recent diseus-
san wppears i Mermill Lynoh, Pierce
Femper & Smilk, e v Sobker, BO& F.2d
ol (3d Cir 1988], A stock broker capcelled
its customer’s short sale. The resulting
arbitration before the New York Siock Ex-

hange turned on whether the sale wiolnted
{ederal securiies |aws and regulabons.
The arbitrators concloded it &d nmot and
awarded damages to the customer. The
sroker persuaded this Court (Weinfeld, JJ
that the arbrtrators had acted 18 “manifest
dmregard” of the securities laws. Jodge
Weinfeld vacated the avard. The Second
Cirenit reversed. Judge Mansfield wrote

“‘Manifest disregard of the law' by arbd-

trutors = & judicially-created gpround for

vacating thetr arhitration sward, which
was introduced by the Supreme Court in

Wilko v Swan, 346 IS 427, 43637 [T4

=L 1E2, 1ET=-FR] (1263]. [t 15 not to be

found in the federal arbitrabon law, 9

UEC § 10 Althoogh the bouads aof

this pround have never been defined, it

clearly means mobe than ermr or msgn-
derntanding with reapect D he AW

Siegel v Tifon /modusx Corp, 778 F2d

a1, 8292-83 (2d Crl385; Draoper »

Krasner, 572 F .24 348, 358 (24 Cir.), cert

dented, 438 LS. 948 [98 3 Cr. 855, 56

LEd.24 T81) (1678 [/5 Stavborg v Na-

Momal Metal Converters, e, 500 F.24d

424, 432 24 Cir 1974),

have been obvious and capable of being

rendily and instantly pereeived by the
average person qualified to serve as an
arhitrntor Moreover, the term ‘dis

The error must
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regard’ implies that the arbitrater nppre
cinbes che existence of i chearly povern-
g legal principle but decides to ignore
oF pay no atténtion to it Bell Aerospace
Company Ditwmion of Teztrom, fme 1
Local 514, 356 FSupp. 354, 356 (W.D.N
Y.1973), revd on other grounds 500
F2d 921 (2d Cir1974). To adopt o bess
strict standard of jodicial review would
be to undermine oor well established def
erence to arbitration as & favered method
of settiing disputes when agresad to by
the parties. ['niled Sleslworkers o
American Manufocturing Co., 363 U3
GEd [B0 SCL 1843 4 LEd2d 1408]
11960k [mifed Steciworkers v Warmor
& Gull Namgation Co., 363 U5, 574 [80
.Q': 1247, 4 L.EA.2d 1409] (1960) Uit
Steetworkers v Enterprise Whee! £
Car Corp, 383 U5, 593 [B0 5.Cx 1358, 4
LEd 24 '.-1!-1-] (1960F Sors Steamskip
Co. v Muligfocs Mmternational Traders,
Ime, 375 F 24 577 (2d Cir.196T), Judicia)
inquiry under the ‘'manifest disregard’
standard 18 therefore extremely limited
The governing law alleged to have besn
ignored by the arbitrators muost be well
defined, explicit, and clearly applicable
We are not at DBberty to set aside an
arbitration panel’s award becuiuse of an
arguable difference regarding the mean-
ing or sppicabiity of laws urged upon
ie"” At 533-34
.|'.Il:|j{l" Mansfield's opimion, in which Jll:ﬂgt
Miner joined. went on 0 express his wiew
that the artitrators correctly interpreted
thig urities lows., Judge Meskill, contur.
r in the result, found that afdrhonal
ayerClae quite QnRecesEary. He Wrobe:
‘In mevewing an achitritors’ decision,
manifest disregurd of the law may ba
found only where\ the arbitrators * “un-
derstood and eorreetly stated the law buat
procesdedhio\trhore it ' Siegel v Titan
fndustrial Corp, T79 F.24 891, 293 (2d
Cir. 1885) (quoting Bell Aerospece 1. Lo-
cal 518 356 F Sapp. 454, 358 (W.DMN.Y
1973, rev'd om other grounds, 500 F.2d
921 (24 Cir. 1974)

L L L L] [ L]

“Whether the majority disagrees with
Judge Weinfeld's decsmion on the meriis

s entirely beside the point The
dard of manifest disregard was sdopted
to insalate arbitraton deckions from pre-
cmely this knd of inguiry. See Wilko =
Swan, 346 US. 427, 436-37 [T4 8.CL 1B2,
L8T-58] (1353), The majority opinion in
Lhis case perpetuates the district court's
error by reversing the distriet court an
the merits of the arbitrators’ decision
and by engaging in unnecessary spesila-
tion over the validity of Rule 10b—4. Wa
néwd not eXpress any view on the correct-
ness of the arbitrators’ or distriet eourt's
deczswon.  All that 13 oeeded here 5 &
recognition of the arbitrators’ efforts to
apply an unclear rle of law to a |:|:||'_|'|_|:|||-_-;|:
factual siteation. When the appropriafe
legal prnciples are appled, & = £flear
that the arbitration panel did not St B
manifest disregard of the law ' KE9ET-
1R,

[1]
are unrecepbive, to say the lemst, to arpu-
ments that arbitral awnridsshouald be vacat
od for manifest disregard of law. But [
eonelade that, s any_svent, the “manifest
disregard” defense)is not available to Cal
abrian. That & becauss “manifest dis-
regard” i Yaw, whatever the phrase may
mean., WeeE not rse to the level of contra-
vefung) “public policy,” as thaf phrase =
usagd in Article ¥V of the Convention. Nor,
anlike procesdings under Chapter 1 of the
Federal Arbitration Act, can manifest dis-
regard of law be 'JFH:E"_; 1 an mdependent
ground for vacating an award falling with-
iy the Loanventon.

L3N

We ses then that Amenceh courts

In Parsors & Whiltemore Overseas Co,
Ine v Societe Generale de L' Tndusirie du
Papier (RAKTA) B0 F2d B85, 574 (24
Cir 1974), thie Second Ciredit ststed EEner-
ally that:

: The Convention’s publie poliey de-
{enae should be construed narrowly. En-
forcement of foreign arbitral awards
miy be denied on this basis only where
enforcement would wiolate the forom
state's most baske potboms of morality
zod justce.”

Mare recently, in Watermde Ocean MNom-

gation Co, M'me v Mmiernationsl Nempga-
from Lid, 73T F.2d 150, 152 (2d Cir. 1984)
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iChief Judge Feinberg said of the Artch
VibiZ) “puble palicy’ defenne tRAL I
muat be comatreed m I'-I_f'-“' of 'r::_:'l
0 OFTOaE af the Copwvenlon.
:.:ri::l"‘-::gu; -.:J‘nurn;:u the recogniton
and enforcement of commercial arjira
tion agresments in .n:-:r-.-mu-.'-r.-.l.l_ i
tracts and to 'J|'|_|].:-' theé Stancants oy
which agreemenis to ariebrate aré ob
sarved and arbitral awards are enforced
in the signatory oo mtrbed' Seherk & Al
harto-Culeer Co, 417 1S, 506, 580 . 15,
84 5.CL 2449, 2457 n. 16, 41 L.Ed.2d 270
(1974 see Bergesen o Joseph Muller
Corp., T10 F.2d 928, 833 (2d Cir.1983);
Fotochrome, Mme v Copad Ca., 517 F.2d
612 518 A Cir1975r Parmoms &
Whittemore Chersezs Co. v Soctels
Fenerale de | Tndusirie du Papier, 508
Food 69 973 (2d Cir1974). Thosgethi
court has unequivocally stated £hat the
publie policy defense shauld be eofatrbed
narrowly. It should apply~anly where
enforcement would volate Sar most ba
s notions of morsbify-abd Justice.” Fo
tochrome, Mfnc, supa, 317 F.2d at 516
Parsons & Whitfemore  supra, 508 F.2d
at 5T4."
The Second CSreatteaffirmed the confirma-
tion, undef the Convention, of charterparty
arhitraton Awnrds rendered in London, re
jecting the argument that to do so would
offend Amencan public pobicy
rther circuits, while using somewhat daf-
fepent phraseclogy, have apphed compar-
pbly narrow definitions to “publie paliey”
as & ground for refusing enforcement of an
arbitration award. Artiele Vi2ib) of the
Convention was considered 1 Lamimorry o
Southusre Co, 484 F.Supp. 1063, 1063
(& LN Lan, 19R0N, where Lhe court, m addibian
Lo erttng Faorsons, referred o rulf Stater
I‘a_-.'rphurtf Co. v Loead 1892 Imiermation
ol Srotherhood of Electrical Workers, 416
F2d 198 201 (5th Ciel869) In Gulf
Stotes the Fifth Ciremit observed, within
the context of a domestie arbiteation
awnrd, that enforcement ol an artebral
award will be denied if “it compels violation
of law or conduet contrary to aceepted pub-
i p|:-|:ut:; " ifootnote omtied) ‘The
District of Calumbia Cirenit emploved the
same phrasing, also with reference o a
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Aomestie award, whnd L wWrobeE 5 .."'.'- 1 PP
Copper & Bram e £ Chermeas Prisatle
impestment Corporation, 628 F.2d 81, B3
(D C.Cir.), cort demied, 446 U5, 053, 104
2964, 4 L.Ed.2d 539 11980k

“seeking to avoid the restrctions apon
of the award in guestion,
Revere pointa to the rule that enforce
ment of artstratiofl awards is subject to
public palicy copsiderasions. Hevere mis
pereenves the‘pature of the public policy
exception &0 thevenforcement of arbiten
tion awmrdg, Jt &= not available for every
party who manages to find some general
ly ‘mecEpbed principle which i trans-
gresgetd by the award. Hather, the
award must be so misconeetved that it
‘ompels the violaton of law or condoet
contrary to secepted poblie poaliey.” ['n
tom Employery [hwiwion of Printing [n-
dugliry, Ine. v Columbte Typogrophical
Limyom No, JOF, 358 FSupp. 1348, 1349
(D.D.C1870), affd mem., 1680 US. App
LG 403, 492 F.2d 663 (197T4). A proper
description of the limits of the publc
policy exception is provided in fmterin-
T IACE F;zrhﬂnpr af Aufomobile Clud
£ Bailes, 719 CalApp2d 830 35 Cal
Rptr. 533, 538 (1968}

" "While. in one sense, all rules of ad:
jective and substastive law set forth the
“public policy” of the state, there s &
vast difference between the enforcement
of 8 woid contract and the mere misan-
derstanding or msapplication of rules of
law involved in the applieation to & par
tsculnr dispute of a [vald| contract s

5.CE

Our mymew

That distinction is illustrated by my own
conclusion [n Tronsmarrae Seauways Corp
of Monroma v, Mare Sich & Co, A.G, 480
F Supp. 152, 158 (5.D.N.Y.1979 that |_.-|,||,'|.u;
policy would prevent enforcement of an
prhoitration sward if the contract containing
Ehe Srfitration agTesment wid firoedned '!l_l.'
daress

[n Parsons, supre the Second Circuit
eft open the gqueston of whether the
‘manifest disregard™ defense, derived from
Wilks v Siwan, applies under the Conven-
8 F2d at 977, The Coort in Wa-
termide, rupra did not consider the applics-
bality of Wilko n Swoen to esxsss falfing

tion,
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Cloe aa 5% F Sopp. 180 (DY, 1987

But it 18 failr o =ay
that the Second Circuit mn Parsons regand-
gd that proposition as &t lemst dowbtiul, m
view of its statement that ‘Tbloth the legis-
[ative history of Article V ... and the
statute enncted to implement the United
States’ mceession to the Lonvention are
gtrong authority for treating as exclusive
the basés 0t forth in the Convention [or
vacating an award.” [d!

withim the Convention

in my view, the “manifest disregard"
defense 18 oot available ander Article V of
the Convention or otherwise 0 o party
guch as Calabrian, sesking to vaeaie an
award of !'-:ln:-lp_'r. arpitrators based upon
{oreign law. That conclosion 8 itself root-
ed in eomcepts of poblie policy. [In Scherk
i A berto-Culver Co, 417 US. 506, 520 o
|5, 94 B.CL 2449, 2457 n. 15, 41 L.Ed.2d 270
(1974), the Supreme Court said of the Con-
ventiom
“The goal of the Convention, amnd the
priocipal purpose underiying Amercan
pdoption and implementaison af it was o
eacourage the recognition and enforce
ment of commercial arbitration agres
ments o mternational contracts and o
unify the standards by which agreements
Lo arbitrate are observed and arbitral
pwards are enforeed @ the signatory
counLries.”
That salutary gonl and purpose will bé
petier nehaeved |:|}' apyIng to |-r||n'|.~d.1ngi
brought in this eountry to enforce fartign
arbitral awards the narcow comeept “of
‘pubbe polsey” articulated n e enses cit-
ed suprn.  Defining “public palisy’ /s wsed
the Convention to incluf@F*manifest dis-
megird” of low, the phrase Sossed alff ll:-
the Supreme Coort\m\Wiko =
woild require an Arfwfican court to conakd-
ar whether foreign arbitrators had ois-
repapded pokerming foreipn law. [t is one
thing o ke en Amencan judge [0 hold
Amoricamakbitrotors guilty of a1 momfest

S,

4 The Parmons coirt paiaied 10 & differeace be
tween domestic and Convention law in respec
al the enforeeaility ol sr&itraticn grocifciils

i maw well be 1B che apecisl comsidern
tipns gnd palicies endertving & traly tmema
tiorial agreemend.’ Scherk v diberio-lanhier
Co, smpra, 417 US. 506 at 515, 94 5.CL 24409
[at 2&5%], call for & narrower view af non-ar
birrabiliry i the imernational than the do

disregard of American law. [i 5 guite
apcther to ask an Amencan judge to deter-
mine whether foreigm arbitrators manifest-
Iy disregarded the internal, substantive law
of a foreign nation by which the parties
agreed in their contract to be bound. That
seems o me & slippery slope upon which
Amencan judges should not embark, in
clear deropabion of the public policy under-
bring the Conventon,

Accordingty | hold that the “manifest
|:IL=|nr'|.Tu.|1]." defense @ not avallable to Cal-
abrian within the context of the Conven-
bon

The “publie poliey” defense under Artitle
¥ibKZ} of the Convention remains, ac‘least
im theory. But it & clear from ahe cibed
cofes that the award at bar does, notheon-
travene “publie poliey”™ aa that phrsse kas
besn defined by Amencan(ootrts

Calabrian contends that thé arhitrators
misspplied the law of\sales as enmeted in
the United Eingdom, While yielding to no
One M my respect ful.‘ thie law of &illos, |
cannot agredthst even if Calabrian is sor-
rect, entoreement of the awnrd would vio-
fate this cogntry's “most basie sotons of
mprality \gnad Justice,” Forsoms, supra, or
gomgel “vicdation of law or condust con-
tragy to accepted publie poliey,” Gulf
SEntes, #U DL The distinction, as ponted
ot in Revere Copper & Brass, supra, les
batween the enforeement of & void contract
“and the mere rnlrrJr..-r‘.-l'an.nd:ng' or misipe
plication of rules of law invelved in che
application of o particular dispute of a [vak
id] contraet." Calabrian’s attack upon this
award falls within the latter category. [t
does not rise to the level of a challenge
rooted in accepted poblic policy.

[f | am wrong in concluding that Wil-
‘manifest disregard™ defense is not
avadinble w awards falling under the Lon-

e 'm
Nid 3

MESOC coniext. Cosmpare bl with Wilko w
S, 34 U5, 427 74 501 182, 98 L-Ed4, I&R
{1953} {esloreermeend o iplesiiatsonal, il ol
dormeeitie, agrocieil o arbitrate claim Sased
o allegped SecsiFbies At vialations. |
508 Fld ap 974=T4
The eihificed lAvalhorability. under the Con-
wention, of foreign arhitration 10 challenge log
cally exEnds o confirmation of s awerd
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vention, then Che guestion arses whether
the present arbitrators can be saud to have
scted . manifest deregard of the United
Kingdom's Sale of Goods Act of 1979

As appesrs from their award, the arbitra-
tars concluded on the basis of physicnl evr
dence at the place of delivery that damage
o the shipment was “mitinted by the mude-
guate stowage” chargeable to Calabrian
In consequence, the gobds were not el
ered “in & merchantable conditon on arriv-
al" Brandes was entitled by Section i1}
of the Sales Act to take “conditional prop-
arty” in the goods, and was further entitled
“1o reject the goods in toto on Sth August,
which was ressorable time for repeeting™
Coneluzions of Award at T3,

Calabrian assails these . ponelssons.
With eopious references o the ariitration
record, It Argues, in cssence, that the num-
her of damaged pails was %o wmall in rela-
tion to the total thaterejection of the ship-
ment was not justified: \that eontemporans
ous declaratiops of Brindes showed that in
fnct Brundei® had mccepted the balance of
the shipmeay' Foeright, not just copdithonal-
iy that i uktimate rejection of the entire
shipment was unreasonable and contrary to
@ and thai the arbitrators mded and
abetied Hrandeis in a wrongful thrustng
gpon Calabrian of Brandein's loss when, for
dnknown reasons, Bramdeis's costomer [a-
nubinnn fnided to take delvvery of the ship-
mant.

[2.3] These arguments are made plag-
sibly and with professsonal sloll. But they
do mot demonstrate “manifest disregaed"
of controlling Enghsh zales law by the
arbitrators, za Ameriean courts define that
phrase. “Manifest disregard” doea oot
confer upon the courta “a beense 0 review
the record of arbitrable procesdings for

3. Calabwimn's bricf stressss the el that it did
nod select Mr. Baple 53 an arbitraior, the LME
appoinied him.  That ocoowrred only because
Calabrian declinesd o sebect any arbimame. M.
Beale was then appainied by the LME Commi-
1EE 16 At & Ersitralos for Calabeiasn, 6 scoosd-
wner with b LME arbitratson rules 1o whach
Calabrian agreed. The fact thai Calsbrian did
nod select Mr. Besle coumis for nothing on the
prEseml ok cn.
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érrors of fact or law, Faorsons at 977
With Judgpe Meskill concurring in Mermll
Lymeh, | do not find it necessary or appro-
priste to agree or dissgres with the arbitra-
tors’ conclusions. [ is.gofficlent to say
that thetr award _peflecty the arbitrators’
awareness of the goyerning statute anmd
efforta to appinits terma to the facts na
found. The legal conseguences af the
quantunivof damage, the effect to be given
to the partes’ utterances, the reasonable
negha of rejection of the goods: these are
EEhed That I'r|:t||.1=:1'IJ:,l afsed o sales dis-
putes, and | am "not at liberty to set eids
ao artiration panel's award because of an
arguable difference regarding the meaning
or applicability of laws urged upom it"”
Mansfield, CtJ., in Mermill Lymeh at 834

[1L.

Alternatively, Calabrian attacks
award on the basis of the “bias and partial-
ity of the LME and its arbitrators in favor
of Brandeis, an LME member, and againat
Calabrian, a forvigner with no LME affil-
mbon or connecton....” HBroel at 24
This perceived “old boy network™ problem
is =said to be exacerbated by the Tact that
arbitrator Hesle's employer, Amalgamated
Metal T‘t"u:i.lng', Lid_, sits with Brandeis oo a
S=momber committes of the LME known
as the “Ring."* These relationshipa, Cal
abrinn argues, Five rse to an impermissibls
“appearance of bms” onder Coofingy
Corp, v Conttnenbal Comally Company,
#83 U8 145 150 89 S0t 387, 340 21
L.Ed.2d 301 (1968). [n addition, Calabrian
contends that the arbirators’ award is so0
unfair a8 to demonscorate the fact of impar-
timbitoy, ¥

As noted, the Coovention defines the
grounds upon which the award can be chal-

the

& The lafier argumeni coniains a ceriain ele
meml of Bootstrap, althoagph 1 recognoie thad in
Sam Marnae Comipems de Novigdaoos, 5S4, v
Sapurmay Teremmaly Did | 295 F2d T8 8001 (9h
Cer 1961 ), the Minth Clhroudi acknowledged thai
e i el Lllll-r;lrlluf |ow coald B regarded as
evidenee of “parialiny” within the mesnimg of 9
USC § Ib) However, simoe | have held thar
“mexnafesi disregard” of klaw s ood a wable de
fense umder the Conventiom, and that in any

evenl mamibest {m%w the pount

does not arise.
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f the
makeup of an arbitration panel suffcently
mplicates poblec podicy to fall withom Art-
ele ViZb) of the Convention hawving so
neld m I'maasmarine Semwaps Lorp. of
Wonroma v MWare Rieh & Ca, AG., -

pra, at 457

emged. | accept that the propriety

However, there i3 no substance o Calab-
rinn's claim. Acting through AIC, its Lon
don zales representative presumably famil-
ur with the workings of the LME. Calabn-
af entered into an agreement to arhitrate
d=putes LME rmabes Trae
epough, Brandsis is & member of LME and
Calabrian & not: but that 8 hardly a saffi-
ment basis to invalidate LME arbitration
procedires as contrary to domestic public

under bhe

°9"

(4] Undoubtedly arbitrators Lubeit and
HBeale were more familisr with the princ-
pals of Brandeis, a fellow LME member,
than they were with Calabran, Bot that =
not enongh to ereate an impermissible “ap
pearanse of bms"™ a8 the Supreme Court
used that phrase in Commonwealth Coat-
inga. The wrbitration awnrd was vacated
in Commonwealth Contings because an
arbitrator falled to diseloss a direct, in-
come-producing relathonahip between him-
saff and one of the partiea. The cases in
this ciroult applyving Commonwealth Coat-
iAg# o question an srbitrator's impartiality
all deal with direct fmancial or professiopal
relationships between an arbitrator and. s
party. Ser Andros Compunio Moriiymo
A v Mare Rich £ Co, ALNAT F2d
28] (2d Cir.1978) and caseg.cibed“ar 639-

Trangmarine Seaways Corp, mupra,
at 35T-58

The members of \the LME, while known
to ench other commercially, sometmes deal
with esch other, wnd sometimes compete
with exch hthgr directly. The fact of the
matter =gt arbitration of metal con-
tracts disputes before the LME makes
avzifahle to the parties “promment and ex-
perienced members of the specific bosiness
communily m which the dEputs o be arhd-
truted srose’”; no appearnnce of bias wrses
fromn the fact that in soch & community,
“the wakes of the members often crosa.''
international Produce, Mme v ASS Ros-

CALABRIAN CHEMICALS CORP
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F.2d 548, 532 {3d Cir.l, cert
femsed, 451 U5 1017, 101 5.Ce J008, &9
LEd2d4 389 {198]1) (fact thar neutral arbi-
[FRIOF WaAS 3 TONpErcy Witness o another
arpitration [nvaming the same [aw [irms a8
were mvolved in the mstant arbitration did

nol require disguakification)

maiel, sk

The ragonale of Rosshave! is closer to
the case &t ber than those cases upon
which Calabrian relies, m which courts va-
cated arbitration awards rendered porsuant
to arbitraton ngreements requiring arbe
traton hefore the execative board of the
labor unson to which one party, but sot the
ather, belanged.

Typical of this lne of cases & Taplar w
Velson, 615 F.Su;:p. 558 (W D.Vadlags),
rev'd on obther groungs, TR F.2d\ 2Z20N4th
Cir.1986). Taylor, a music premabés, con-
tracted with MNelson, a populir, and promi-
nent musician. to performabd misade faat-
val aponsored by Tayler \Neélson was a
member of the American Federation of Mu-
sjcians (“AFM") JBpromoters wished Lo
angnge the services of AFM members, they
had to enter” toele standard form AFM
contract, (which provided that the sole fo-
rum for resalution of disputes was an arbi-
trafion conducted by the executve board of
the WEFM. This arrangement, in the dis-
trict) judge's view, was ope “which smacks
oi-fdhesion,” 6156 FSopp. at 63&; he de-
clined to enforce the award
favor

10 HI:' II\'.I:I A

do not see that the contract at bar
‘amacks of adheswon.” Calabrian, a New
York corporation maintaining its primcipal
pffice in Houston and a sales representa-
tive in London, would appear to enjoy some
legree of commercmal sophistication and
[t dod not kave W agres Lo the LErms
proposed by Brandeis, but having done so,

is bound by them

There s no suggestion in the record of

that sort of direct, pecuniary relationship
between efther arbitrator and Brandeis
which 8 condemned by the Amerncan cases
eited Sl pra. Nor fa thers ANy reason o
doubt. ns Hrande:s's reply papers assert,
that Mesars., Lubett and Beale are respect-
ed and experenced citizens of this spestal
ized commercial worid.

clouat
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There is no basis to vacaie the award for
paruality, arbitrators misconduct. or ape

pearance of impropriecy

v
The final point for decwsbon = that of
mterest on the award,

The arbitrators awarded pre-award inter-
est at 11.25% per annum. They made no
award of post-award interest, although “nr-
bitrators i many jursdictions—including
New York—have granted soch intereat”
Waterside (cean Nompobiom Co, Ime v
International ."r'n::z"l:_g'ﬂt:l:ﬂ"rl Led 73T F.84
160, 10 (2d Cir.1984) and eases esited.
“Alse, distrct judges in the Southern [is-
trict of New York have granted post-
award, prejudgment interest in both domes-
tic and foreigm arbitraton cases” (cases
cited). g In Wolermde the Becogd
Cirewit held that the Conventon ‘didl pot
preciude the district court from gra¥ung
post-awnrd pre-judgment interest in an pe-
ton tw confirm a foreign wrbiteal award,
even where the arbitthtors Bad made no
sueh award

Whers a party vesisting an arbitration
award can déemomstrate that the foreign
law purspénd ta which the arbitrators
awarded-intérest “ia penal |:|r.||.:,r and relates
to the| punishing of public wrongs as con-
1.|1d.i1|'.ii'|g'u:_l|:|r-d. Iroin the 'n-dn.-s.lmg af Prr:
Tate ‘Wjuries,” the arbitrstors’ award of
imlerest i unenforceabls as contrary to the
publie poliey of this country. Laminoirs o
souihmre Compaony, sipra 484 F.Sapp.
at 1069

[5] In the case at bar, Calabhrinm has
made no nhn\ring; that the arbitrators’ mte
of 11.25% per annom, which the arhitrators
did not explain, should be regarded as “pe
nal” under English law, Nor have they
pointed to any other expression of scespted
public poliey which would preclude the arbi
trators” grant to Brandeis of pre-award in-
terest, either In princple or in the amount
cetermined by the arbitrmatorn. Calabran
refers to 28 UB.C. § 1961({a), which pro-
vides that im monev judgments recovered in
civil cases in o federal dintrict court, inter-
eat “shall be ecaleulated from the date of
the entry of the jedgment " 1 do not
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regard this provisien a8 precluding enforoe-
ment, under the Convention, of & pre-award
grant of interest by foreign arbitrators act
ing under foretgn law, at least in the ab
sepce of 3 showing that under foreign law
the Inferest = |.-EEIB.|. N naiare.

Concluson

The motion of Brandeld to confirm the
award of arbitrafors is granted.

The cross-moBemof Calabrman o vacate
the award s denjed.

CounselNor, Brandeis are directed, within
ten (l0NdayE of the date of this Opimon, to
settle 8 judgment consistent with this Opin-
ion oo’ five {5) days’ notice. [f counsel for
Brandeis are so advised, they may nclude a
provision for post-award prejudgment in-
terest, on the authoerty of Waolermde
Ocean Nampation Co, ne v Mmiernation-
af Nempabhon Lid, supra

The foregoing & 20 ORDERED

SILVER AIR. Flaintifl,

L]

AERONALUTIC DEVELOPMENT
CORPORATION LIMITED,
Defendant.

No. 88 Clv. 1802 (RWE),

United States Dtrct Cowart,
5D New York.

1987,

Jaf. T,

Aidrfine brought suit agunst aeronog-
ties firm for return of deposit given firm
pursdant o agreements ander which firm
was to install “hush kits" to engines of
airplanes to be purchased by airline. Firm
moved for order dismissing complaing and
airfine opposed motion and cross-moved for
SRTRIMRTY ]ur]g'rnrnL The Dhatreet Court,





