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The Swedish c
the Panamani
filed for

Salen had time chartered the M/V Ploto from
(2] any Victrix. On 1% December 1984, Salen
ptcy in Stockhelm, Sweden. The next day, Salen
informed ix that it would not make any hire payments under
the ch r party.

0 arch 1985, Victrix initiated an admiralty action in
the strict Court in New York by attaching USS 234,291.49

tc* Salen by Brown Brother & Harriman in New York. Victrix

ought an order to compel arbitration of its claim in
on, a3 provided in the charter party.

By January 1985, Victrix had already appointed its

rbitrator. Salen neither appointed an arbitrator nor
participated in the arbitration. Instead, Salen's administrator
informed Victrix that any claims should be filed with the
bankruptcy estate in Sweden. Victrix, nevertheless, proceeded
with the arbitration.

The scle arbitrater 1/ held a hearing in London on 4 April
1985. Although S5alen was notified of this hearing, it did not
attend. On 16 April 1985, the sole arbitrator awarded Victrix
a total of US5 318,968.99.

On 8 May 1985, the High Court in London entered a judgment
on the award pursuant to Sect. 26 of the Arbitration Act 1950.
Salen was allowed 21 days to challenge the entry of judgment
which it failed to do.
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On 12 June 1985, Salen moved to vacate the attachment in
the U8 District Court in New York. That motion was adjourned
pending the decision of the US Court of Appeals for the
Second Circuit in Cunard Steamship Company, Ltd. v. Salen
Reefer. In Cunard Steamship, which entalled an attachment

under similar circumstances and a motion by Cunard seeking

London arbitration, the decision of US District Court in New
York wvacating the attachment was confirmed on 19 Se mber by
the US Court of Appeals. 2/ @

When the prnceedlngs were resumed, Victrix -moved to
confirm the London arhltratiun award pursuant Huw York
Convention as implemented in Chapter 2 of thn rnl
Arbitration Hct (9 USC § 207), to enter a j t pursuant to
New York State’'s Foreign Country Judgment HYCDLR §§ 5301-
i), and to confirm the attachment that sought to vacate.

The US District Court (per = Ca granted Salen's
motion to vacate the attachment and Victrix' cross-
motion for enforcement of the award the reasons set forth

. o

Excerpt E
f1/ ™If the English cnurgzaga not entered a judgment against

Salen, this case indistinguishable from Cunard
Steamship, supra ngd defendant's motion could be granted

i

summarily. H y the English court's action puts this
ﬁnurt in the icult = and, as far as we can see,
unpreceden position of deciding which of two foraign

believe comity, under these unusual circumstances,
regqui forcement of the London judgment, defendant's
mntindssk granted and plaintiff's denied.

rast to the full faith and credit that is accorded

Faj "%
té@ju&gﬂnta of courts within our federal system,

proceedin E rits a grant of comity. Because we do not

ty is the more flexible:
' fRfecognition which one nation allows within its

acts of another natieon, having due regard both to
international duty and convenience; and to the rights
of its own citizens or of other persons who are under
the protection of its laws.'

i FF territory to the legislative, executive, or judicial

"Hilton v. Guyot, 159 U.S5. 113, 164 (1985). Our courts
extend comity to foreign judgments if the rendering court
has jurisdiction over the case and the parties, and if
recognition would not violate the laws and public policies
of the forum state. Clarkson Co. v. Shaheen, 544 F.24
624, 629 (24 Cir.1976). Foreicn bankruptcy proceedings
|4 are granted comity where the foreign court has
jurisdiction over the bankrupt, and the foreign procedure
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neither prejudices forum citizens and forum creditors’

i rights, nor violates the forum's laws and public policies.

[ Id. Such proceedings may be recognized in the forum #tat&
by means of a stay or dismissal of local creditors' actions.
Cornfeld v. Investors Overseas Services, Ltd., 471 F.Supp.

- 1255_(S.D.N.Y.) (per Werker, J.), atf'd, 614 F.24 1284 (24

y rﬁ Cir.1979). Before the court extends such deference to the
foreign proceeding, it must first satisfy its
forum creditors will be protected. The Dre
Lambert Group, Inc. ¥. Galadari, 777 F.
1985) . Vacating the creditor's attachme local assets
is also within the court's discretion.
773 F.2d at 461. This deference to fo n bankruptcy
proceedings ‘enables the assets nf<::> @ign/ debtor to

r

>
|
|

be digpersed in an equitable, orde and systematic
manner, rather than in a haphasz ratic or piecemeal
fashion'. Id. at 458. The iew rejects parochial
protection of local creditor the absence of a
demonstration that their r are unprotected in the
foreign forum. See, Note . 304 of the Bankruptcy

| # Code, 22 Colum.J Transng . 41, 559 (1984).

\ {3/ ¥In Cunard Steamship, plaAintiff Cunard commenced an action
o in this gourt by obtaifNng an order of attachment against
m&ﬁ' certain assete of S:

: Company. Like Vi
of a claim base
and Salen. S
attachment.
{(8.D.0.Y.

y Cunard sought London arbitration

8 contract of charter betwesan itself

immediately moved to vacate the

ourt granted its motion, 49 Bankr. 614
(per Sweet, J.) and the Second Circuit

opinion by Chief Judge Re of the Court of

affirmed d
Intern ti:ga Trade, sitting by designation.
f4/ 'Fadtﬁgély. the only distinction between Cunard Steamship
-

and case is the existence of a foreign judgment
the bankrupt. An arbitral award that has been
d to a judgment is enforceable as a foreign money
ent in the courts of New York state, subject only to
~:SS\ limited defenses of NYCPLR § 5304. /Footnote omitted./

a
r

Igland Territory of Curacagc v. Solitron Devices, Inc., 489

F.2d 1313, 1323 (2d Cir.1573), cert. denied, .5. 986
(1974). 3/ Salen has not argued that any of those defenses
Q:Ss\ is applicable to the London judgment at issue here. Thus,
before addressing vacatur of the attachment, we must
address an issue not presented to the Cunard Steamship
court : whether comity requires enforcement of this
= - judgement.”
[ 23 15] In a footnote (fn. 4), the Court observed :

"Because the arbitration award has been reduced to a
judgment, the provisions of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards are
inapplicable. That statute, by its terms, applies only to
'arbitral awards' and not to judgments based on such
awarde. "
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f6/ "The parties have not presented the gourt with any cases
that address this issue, and our research has not
uncovered any. Thus we resort to reasoning by analogy.
We begin with the principle that comity cannot require
enforcement of a foreign judgment where a domestic
judgment would not be enforced. We then turn to the
Bankruptcy Code, 11 U.5.C. §§ 101 et seg., to determine
how a bankruptcy court in a proceeding ancillzzg>tﬂ a

| -
b

foreign bankruptcy, would treat an action to rCe a
domestic judgment.
/7/ "When Congress revised this country's b tey laws in
1978, it created a provision for proceed ancillary to
foreign bankruptcies. See 11 0.5.C. §N\i04., Sect. 304 was
designed to handle the situation in CWia¥d Steamship and
this case: actions affecting the lg assets of a foreign
bankrupt. Sect. 304 enables a fphe representative of
. the bankrupt to petition a US bé nptcy court for certain
forms of relief, such as a sta legal actions, where
::editnrs seek to satisfy the laims out of local assets.
i d04 proceeding in the efikruptcy court would be the
Jhgﬂﬂihﬁjr p: ferable forum for thi ¥e:; however, it is not the
" exclusive forum. Cunard amship, 773 F.2d at 456. We
look to § 304, not be 2 1t governs this proceeding but
because it provides 8 best index of how a domestic
judgment would be vted if enforcement were sought
against a fﬂIEi ankrupt.
"Sect. ows a court to:

'[l} z:jég the commencement or continuation of F__

¥

thu enforcement of any judgment against the
tor with respect to such property, or any act or
e commencement of any judicial proceeding to create
. or enforce a lien against the property of such estate.’

to guide the court in granting such relief :

"{1l}) the just treatment of all holders of claims
against or interests in such astate;

'"{2) protection of claim holders in the United States
against prejudice and inconvenience in the processing
of claims in such foreign proceeding;

"{3) prevention of preferential or fraudulent
dispositions of property of such estate;

'(4) distribution of proceeds of such estate
substantially in accordance with the order prescribed
by this title;

'(5) comity; and

'"(6) if appropriate, the provision of an opportunity
for a fresh start for the individual that such foreign
proceeding concerns.'

@'The statute then enumerates the six principles that are
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"Even a cursory review of these factors shows that
enforcement of a domestic judgment would be enjoined by a
court applying § 304. There is no risk of injustice to
Victrix, which has presented the arbitration award to the
bankruptcy estate. Blick Affidavit, Exhibit L (Letter to
the Bankruptcy Judge). WVictrix is not a United States
creditor, but a Panamanian corporation whose sole contact

with this country appears to be this lawsuit. iCctrix's
actions in this forum manifestly attempt to ‘Egzzdan end
run around the Swedish bankruptcy proceedi en's
bankruptcy laws are substantially simila Ur own.
Cunard Steamship, 773 F.2d4 at 459. The nd Circuit has
already EIctateE that comity be extend to Swedish
bankruptcy proceedings. Id. The si actor is
inapplicable to Salen, a corporate pt. It should be
apparent that a domestic judgmen d not be enforced

under these circumstances. We o reason to enforce a
foreign judgment under cir £ 8 in which Congrass has
allowed for non-enforcement estic judgments.
f8/ "Plaintiff argues that nnn“EEﬁ cement of the London
judgment is itself a vio of comity. We disagree.
While comity may reguire ognition of the London
judgment - meaning ¥ may be reguired to give it res
Judicata and cellate estoppel effect - recognition is
not the same as e fment. See, g.9., Island Territory
o of Curacao, 489 F.N@/at 1321 n. B. ' Plaintiff's argquments
= concerning the defendant’'s waliver of a bankruptcy defense,
judicial estopped and collateral estoppel have been
considered and\ are rejected as frivolous. Plaintiff's
motion is @
f9/ "As ar 1¥70f our holding that the London judgment need
not b rced, this casa becomes indistinguishable from

Cuna;ﬂﬁh amghip. Thus, the motion to vacate the
nt mugt be granted. Defendant is to recover its

at
c iﬁ%ﬁhnd fees, pursuant to the provisions of NYCPLR §
b) for wrongful attachment." 4/

$$ . z
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FOOTNOTES

1/ Note General Editor. According to Sect. lej of the
English Arbitration Act of 1950, if there is a reference
to two arbitrators and the respundent does not appoint an
arbitrator, the claimant may appoint his arbitrator as
sole arbitrator. This provision, which seems still to be

good law after the Arbitration Act 1979, is h to apply
also to the case where there is a reference rEa

arbitrators, one to be appointed by the cl t, ona to

be appointed by the respondent and the by the two =o
chosen, and the respondent does not appc his arbitrator.
See M.J. Mustill and S5.C. Boyd, The and Practice of
Commercial Arbitration in England 1982) pp. 146-

150. The text of Sect. 7(B] is re- ced in Yearbook
ITI (1978) p. 278 n. 1.

_ 2/ 773 F.2d 452 (2d tirc.lyasi.,iss

L‘:Jhti?d-_}ﬁh4uir—i.ﬁqa- i <§$/

:1£ Note General Editor.
decision of the US C

are this decision with the

of Appeals for the Second Circuit,
Ltd. v. Fotochrome, Inc., reported
202 (U5 no. 3.).

" [ Tlah SEamem e F
P
o . _._" L e L '-"'. - "o b i AL e :I"];—_.II r3 gt e e 1| T
S e " f
i& G LIRSS L 1Y,
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These consclidated cases are before the,~court on
the motion of defendant Salen Dry Cargo A.B. i!!q.lén']n [ s
vacate the arrest and attachment of 5234,291.48.64f its funds
in the possession of garnishea, Brown thth'i.;:" Harcriman &
Co. by plaintiff Victrix Steamship Co.. »“:’i‘i’ ("Vicerix"l.
Salen also moves for its costs and feesg ihtluding poundage,
in connection with this attachment, gurduant to N.Y.C.P.L.R.
§ 6212(b). Plaintiff CIOSS-MOVes En confirm a London
arbitration award pursuant o/ the Convention on the
Recognition and Enforcement ~af\ Foreign Arbitral Awards, 9
U.S5.C. § 207, to enter a jGggment against Salen pursuant to
N.Y.C.P.L.R. §§ 5301-03 ahr:'l to confirm the state court
order of attachment that Eaien seeks to vacate.

FACTS

On \Dezember 19, 1984, Salen commenced a bankruptcy
proceeding\Jin" Stockholm, Sweden. The next day, Salen told
"-Fittrina-.“.*l;’_flat it would not make any hire payments under its
time ibb';ii‘l‘:!r party for Victrix"s ship, the MN/V Ploto. On
H_lnfuh 18, 1985, Victrix initiated an admiralty action in
thi® court by arresting the above-mentioned funds held by
H.f.ﬁ'h"l'l Brothers. Victrix also sought an order to compel
arbitration of its claim in London, as provided in the
charter party. On March 20, Victrix commenced yet another
action against Salen in New York State Supreme Court, and
obtained an order of attachment against the same funds.
That action was removed to this court on May 3, 1985 and
consolidated with the pending admiralty action on November
13, 1985.1

United States
Page 8 of 17



These two actions were not Victrix's only attempts
to obtain relief. At the time of their commencement,
Victrix had already been busy pursuing its arbitration
remedy. In January, 1985, Victrix appointed its \arPritrator.
Salen neither appointed an arbitrator nor participated in
the arbitration; instead, Salen‘'s administzatars told Victrix
that any claim should be filed with the PankPuptcy estate in
Sweden. Blick Affidavit, Exhibit & \(Cable from Mikael
Broome) . Victrix nonetheless ;m:eaded with the
arbitration. The sole arbitratar hald a hearing in London
on April 4. Although Salen was hovified of this hearing, it
did not attend it. On Apegdly 16, the arbitrator awarded
Victrix a total of $318,968.399. On May B, the High Court of
Justice, Queens Bench Dﬂvigiﬁn. Commercial Court, entered a
judgment on that awded pursuant to Section 26 of the
Arbitration Act, _1»%:' Blick Affidavit, Exhibit N. ©Salen
was given l:uﬂ_pﬁy—;h;rie days to challenge the entry of
judgment; it nfver did so.

}?a;l.f."n first moved ¢to wvacate the arrest and
ntta:ihﬂtn’i-, on June 12, 1985. That motion was adijourned
pending Ehe decision of the Court of Appeals for the Second
:;'i;:?_-ﬁ:at in Cunard Steamship Company, Ltd. wv. Salen Reefer

(Shrtices A.B., now reported at 773 F.2d 452 (2d Cir. 1985).
That decision was rendered on September 19, 1985; these
cross-motions followed.
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DISCOSSION

If the English court had not entered a jﬁ;ﬂqment
against Salen, this case would be indi:tinguﬂisl;rﬁbi-e from
Cunard Steamship, supra, and defendant's motion could be
granted summarily. However, the English cq._u;_‘i‘u action puts
this court in the difficult -- and, as :flf :u- We Ccan see;
unprecedented -- position of deciding uhiﬂ‘h of two foreign
proceedings merits a grant of comity. Because we do not
believe that comity, under thede unusual circumstances,
regquires enforcement of the L:mﬂnn judgment, defendant's
motion is granted and pllinti;.f_‘l?; vdenj.ed.

In contrast t@ tH€ full faith and credit that is
accorded to the judgmen¥s of courts within our federal
system, comity is the‘more flexible:

recognition which one nation allows

withinl its territory to the legislative,

execltive, or judicial acts of another

pation, having due regard |both to

‘international duty and convenience, and

to’ the rights of its own citizens or of

‘other persons who are under the
protection of its laws.

ﬁg ton v. Guyot, 159 U.S. 113, 164 (1895). Our courts
:"_Eénd comity to foreign judgments if the rendering court
“has jurisdiction over the case and the parties, and if
I recognition would not violate the laws and public policies
of the forum state. Clarkson Co. v. Shaheen, 544 F.2d 624,
629 (2d Cir. 1976) . Foreign bankruptcy proceedings are
granted comity where the foreign court has jurisdiction over

the bankrupt, and the foreign procedure neither prejudices
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forum citizens and forum creditors' rights, nor violates the
forum's laws and public policies. 1d. Such proceedings may
be recognized in the forum state by means of _a ‘stay or

dismizssal of local creditors' actions. Aearn ofeld v.
Investors Overseas Services, Ltd. ., 471 _FNSupp. 1255
{(S.D.N.Y.) (Werker, J.), aff'd, 614 P.24-3286 (24 Cir.
1979} . Before the court extends such| deference to the
foreign proceeding, it must first satd{sfy> itself that forum
creditors will be protected. Thes axel Burnham Lambert
Group, Inc. V. Galadari, 777 X 24,°877 (24 Cir. 1985) .

Vacating the creditor's attachment of local assets is also
within the court's discretigh. Cunard Steamship, 772 F.2d
at 46l. This deference _to Jforeign bankruptcy proceedings
"enables the assets of a\[foreign] debtor to be dispersed in
an eguitable, orderly, Vand systematic manner, rather than in
a haphazard, erraei™ or piecemeal fashion.®™ Id. at 458.
The modern view\_rejects parochial protection of local
creditors in ‘th® absence of a demonstration that their
rights are “afprotected in the foreign forum. See, HNote,
Section 3M 4f the Bankruptecy Code, 22 Colum.J.Transnat'l L.
S41, 559 (1984).

In Cunard Steamship, plaintiff Cunard commenced an
action in this court by obtaining an order of attachment
against certain assets of Salen? held by garnishee, United
Brands Company. Like Victrix, Cunard sought London
arbitration of a claim based on a contract of charter
between itself and Salen. Salen immediately moved to vacate
the attachment. The court granted its motion, 49 Bankr. 614
(5.D-N.Y. 1985) (Sweet, J.) and the Second Circuit affirmed
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in an opinion by Chief Judge Re of the Court of
International Trade, sitting by designation.

Factually, the only distinction betywen Cunard
Steamship and this case is the existence gf /a foreign
judgment against the bankrupt. An arbitrﬂ: award that has
been reduced to a judgment is enforceabld hi a foreign money
judgment in the courts of New York xtake, subject only to

the limited defenses of WN.Y.C.P,I\R.' § 5304.3 Island
Territory of Curacao v. Eulitrgﬂ .ani:!l, Inc., 489 P.2d
1313, 1323 (2d Cir. 1973),.cer¥. denied, 416 U.S. 986
{1974). Salen has not argueg-that any of those defenses is

applicable te the London( judgment at issue here. Thus,
before addressing vacatur of the attachment, we must address
an issue not presefted to the Cunard Steamship court:
whether comity requlrf! enforcement of this juﬂgnent.*

The \Faxties have not presented the court with any
cases that< aAddress this issue, and our research has not
uncovered\4dny. Thus we resort to reasoning by analogy. We
begin with the principle that comity cannot require
enfasgement of a foreign judgment where a domestic judgment
unﬁlﬁ not be enforced. We then turn to the Bankruptcy Code,
4l 0.5.C. §§ 101 et sSeq., to determine how a bankruptcy
““eourt in a proceeding ancillary to a foreign bankruptcy.
would treat an action to enforce a domestic judgment.

When Congress revised this country's bankruptcy
laws in 1978, it created a provision for proceedings
ancillary to foreign bankruptcies. See 11 U.5.C. § 304.
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Section 304 was designed to handle the situation in Cunard
Steamship and this case: actions affecting the local assets
of a foreign bankrupt. Section 304 enables af fﬁteign
representative of the bankrupt to petition a U.S5\LOankruptcy
court Ffor certain forms of relief, such as a stay of legal
actions, where creditors seek to satisfy thgig_éilimn out of
local assets. A § 304 proceeding in tHe\Bankruptcy court
would be the preferable forum for this’ case; however, it is
not the exclusive forum. Cunard Stag!sﬁig, 771 F.2d at 456.
We look to § 304, not because i¥ ;ﬁwv'ems this proceeding,
but because it provides the bestWVindex of how a domestic

judgment would be treated if enforcement were sought against
a foreign bankrupt.

Section 304 \allows a court to:

(1) Yein the commencement or
cun:hu;z%hh of --

] - L

I{EYS the enforcement of any Jjudgment
1?Jin:t the debtor with respect to such
propercty, or any act or the commencement
of any judicial proceeding to create or
enforce a lien against the property of
such estate.

\ The statute then enumerates the six principles that are to
guide the court in granmting such relief:
(1) the just treatment of all holders

of claims against or interests in such
estate;
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{2) protection of claim holders in the
United States against prejudice and
inconvenience in the processing of
claims in such foreign proceeding;

{3) prevention of preferential _-oF
fravdulent disposistions of property of
such estate;

(4) distribution of proceeds” Bf\ such
estate substantially in accordance with
the order prescribed by thisAtitle;

(5) comity; and

{E)if appropriate, the ‘ptovision of an
opportunity for a ¥fresh start for the
individual that siCh->foreign proceeding
cConcerns.

Even a cursory review./ of these factors shows that
enforcement of a dofestic judgment would be enjoined by a
court applying i*ﬁl. There is no risk of injustice to
Victrix, which has” presented the arbitration award to the
bankruptcy estate. Blick Affidavit, Exhibit L (Letter to
the Bankpdptey Judge). Victrix is not a United States
creditor\ ®dt a Panamanian corporation whose sole contact
with \thds country appears to be this lawsuit. Victrix's
li.:_t.;[gm in this forum manifestly attempt to effect an end
*ﬁm around the Swedish bankruptcy proceeding. Sweden's
;'f‘.ainhtuptcy laws are substantially similar to our own.
\ Cunard Steamship, 773 F.2d at 459. The Second Circuit has
already dictated that comity be extended to Swedish
bankruptcy proceedings. Id. The =ixth factor is
inapplicable to Salen, a corporate bankrupt. It should be
apparent that a domestic Jjudgment would not be enforced

United States
Page 14 of 17



under theszes circumstances. We see no reason to enforce a
foreign judgment under circumstances in which Congress has
allowed for non-enforcement of domestic judgments.

Plaintiff argues that non-enforcement of the
London judgment is itself a viclation _of “comity. We
disagree. While comity may regquire (recggnition of the
London judgment -- meaning that we mdw be required to give
it res judicata and collateral estgpped effect =--recognition
is not the same as enforcement. (Se¢e, e.g., Island Territory
of Curacao, 489 F.2d at 1321\ ™8. Plaintiff"s arguments
concerning the defendant's u&iﬁ: of a bankruptcy defense,
judicial estoppel and ..&pllateral estoppel have been
considered and are réjected as frivolous. Plaintiff's
motion is denied.

A a \result of our holding that the London
judgment negd\ ‘Tmot be enforced, this case becomes

indistingujshable from Cunard Steamship. Thus, the motion
to vacaté'tbe attachment must be granted. Defendant is to

CecCover its costs and fees, pursuant to the provisions of
N.X.E8.L.R. § 6212(b) for wrongful attachment.

IT IS 50 ORDERED.

Dated: August 28, 1986
Hew York, Hew York

Kyt (edn

U.5.D.J.
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Those two actions were then consolidated with/-Insurance

Company of North America Va M/V Seathansport on
December 16, 1985.

Salen Dry Cargo A.B. and Salen Reefer Services AB are
two of four Salen entities that went into bankruptecy on
December 19, 1984.

In its entirety, that statute proyides that:

(a) Mo recognition. AQ€Opeign country judgment is
not conclusive if: '

1. the judgment was ‘tefNdered under a system which
doegs not provide dimpartial tribunals or procedures
compatible with (the reguirements of due process of
law;

2. the foreigp court did not have personal
jurisdictioh ever the defendant.

(b) Other grounds for non-recognition. A foreign
country judgment need not be recognized if:

l. the, foreign court did not have Sjurisdiction
over.the subject matter;

2.. the“defendant in the proceedings in the foreign
coure did not receive notice of the proceedings in
gufficient time to enable him to defend;

34 the judgment was obtained by fraud:

4. the cause of action on which the judgment is
based is repugnant to the public policy of this
state;

§. the judgment conflicts with another final and
conclusive judgment;

€. the proceeding in the foreign court was
contrary to an agreement between the parties under
which the dispute in gQuestion was to be settled
otherwise than by proceedings in that court:; or

7. in the case of 3jurisdiction based only on
personal service the foreign court was a seriously
inconvenient forum for trial of the action.

Because the arbitration award has been reduced to a
judgment, the provisions of the Convention on the
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Recognition and Enforcement of Foreign Arbitral Awards

are inapplicable. That statute, by its terms, applies
only to "arbitral awards® and not to judgmnts@d on
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