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tioner did harazs tenants in its ballding, In
order to enforee the express pobcy articu-
lnted in Loeal Law 19, even though the
SR0 building ot issue has been totally de-
molished, Wellond Estates should ba e
guired to eamply with the certification pro
eedures and enjoined from devsloping the
property absent such complance, for thres
years. This serves the salutory purpose of
determing tenant harassment by precluding
any potential proflit therefram. [T as peti
anEr asserts, no Lenants were harnssed,
then a certiffeate will be Bsuped [ Wel
land Estates 15 found o have harssed
temants. then [t was not entitled 1o its dem-
olition permit and in any event would have
b prrr'.'l:::lpd from |:i:_l\.'::|np|n|.l; the site for
three years, Therefore, respondenis’ coun
terclaim should be pgranted; petithanse
should be directed ko apply for & niwe-pie-
mit in acesrdance with the prog@dines, set
forth in Local Law 1% and ghagld ke en-
Jamed from further developmmnt of the
subject property until it had-dbtained an
HPD cortificate of po Benanf harassment,
or untl thres yearfafterdhe denial of such
8 certficate.

Accordingly, e judgment, Suprems
Court, Naw Yark County, entered (Oetober
3, 19840which pranted the petithon for on-
nulmenief a determination of the respon-
depl Commssioner af the Department of
DyMifigs of the City of New York, and
dismssed the eounterclaim should be unan-
impusly reversed, an the law, and the coun-
terclaim is granted, without epats,

Judgment, Supreme Court, New York
County (Louwls Grossman, J), entered on
Oetober 3, 1964, unanimously reversed, on
the law, and the counterclaim is gronted,
without costs and without dishursements.

All coneur.

FABERGE INTERNATIONAL INC,
Plaintiff-A ppellant-Respondent,

L

Fellee DI PINOY
Defendont-Respondeat: Appellant.

Supreme Court, Appelaty Division,
First Depastment.

1985

Tty 2,

[fiRrnaNonnl COTpOcite
broopit aktion sgainst employes alleging
AfalMguE misdesds in the course of employ-
sept. The Supreme Coort, New York
Bounty, Martin Evans, J., denmied employ-
or's motion for attachment, denied employ

EmpEYEr

er various discovery, stayed action pending
compelled arbitration, and enjoinad employ-
ee from proceeding to arbitration in [l
Both parties appealed. The Supreme
Court, Appellate Lhvisson, Asch, J., held
that: (1) contractusl employment relation-
ship fell within the purview of the United
Mations Convention on Arbitration Awnrds;
(8 employer was not entitled to attachment
of employes's nssets; (3) trial eourt erred
m enpning employes [rom disclosing trade
secrets: and (4) tz@ml court emred in enjoin-
ing employes from resorting to arbitration
i [taly to obtain ltalian statutory sever
ance benafis,

Medified and affirmed.

1. Arbitratlon &=E15

Ern|:-||:-:.'|:|1-'n'_ agreemant WI'.I'."E'!'J'_-' Umit-
ed States eitizen worked n [taly as exeen
tive in charpe of [tablias branch of interna-
tionnl eorporation was “commercial” within
the meaning of the United Nations Conven-
tion on Arbftraten Awards 9 U.S.CA.
§ 201 et seq., even thoogh relationship in-
claded degree of Diduweiary obligation, .and
thus agreement fell within purview of Con-
vention.

See publication Weards and Phrases
fer other jodicial comuructions and
definitions.
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2, Arbitrition &T.9

United MNations Convention an Arhbitra-
tign Awards. 9 DS CA 1 201 et seq., pre-
international ecrporate employer
from attaching assets of discharged execu-
tive pending arbitration.

cheded

1. Arbitration &=7.9

Attarhment prioe W arbitration is una-
vailable unless 3 defendant with notses fails
to sk stay af Hiigation.

I. Arbitratian &4

Waiver of arbitration requires active
participation in htigation or other condict
meongistent with intent to reserve any 8-
sued far arbiteation.

5. Arbitrution =214

Employee of internationnl corporation,
did not walve kis n|.:i'1'.. ] .ari‘.l'.L..—.LLﬁun fn
New York action by pursuing hiS™[iadiah
statutory rights, where those gights wwere
allegedly not based an employiRent agree
ment which was subject of Wisppte,

B Attachment S=02/700, W1

Attachment off elgplofes’s nssets pend-
ing arbitration reYitigation of employes’s
elaim agangt, amploves was unavniohle
where epfblgher Tailled to meet burden af
proving Emhu'l,‘:-'liﬂ;_'r of success, grouncs for
attachm®pl and entitlement to amount de-
mangded®s required by MeKinney's CPLR
w212

T. Injunciion S=138.21, 145. 147

Preliminary imjunctions are drastic
remedies which require elear showing of
Likelthood of ultimate success on the mer
its, that movant will suffer irreparabls inju-
ry unkess rehel = |:r1|.r|.|..|.-|:|_ and that bal
ancing of equities les in favor of movant,
proof estabbshing these slements must ba
by affidavic and other compstent proof,
with evidentinry detail, and if key facts are
11 d.l:puu-. rebiel will be denied

8, Injunction &=138.33

In action by employer against employ-
g2 for vapous wrongdaoing, employer's
“speculation and conjecture" was msuffi
el to justily prefiminary gunction
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against disclosure by employee of trade
secrets and other conflidential information.

5. Arbitratlon &21.5

In action by interrationn] corpdrate
employer agamst employes, AR “FHurt
erred in emjoiing employee fogi resorting
to Italian arbitration to obifin [Ghimn statu-
tary severance benelits, absfatshowing by
employer of the danges. B Yraud or gross
wrohg beng pecpetmaied on ltalian court

10, Arbitrotiomn&slT

In actioh, by’ mternational corporate
employar agairist employes, wherein em-
ployer Suught to enjoin employes from re-
sartief 4o [talian arbitration to enforee
Iunlint sintutory severnnce benefits, trial
cotrt should have wrlghrd public palbicy
ohjectives of Italian statutes sgainat New
York's policy i [avor of arbitration to de-
terming whether any alleged contractual
waiver of Italinn arbitration showld be en-
foreed, and absent such investigation, court
abused its discreticn 5 enjoining employes
from enforcing mghts in Italy on basis that
statatory beoelits were ool amalogous to
socinl security and that imjunction woald
not violate Italian public policy.

Max Wikl New York City, of counsel
{BEubin Baum Levin Constant & Friedman,
New York City, attorneys), for plaintiff-ap-
pellant-respondent.

Fichard L. Martiesio Mew York I:'JL}'. of
counsel (Frances B. Bermaten and David A.
Botwinik, New York City, with him on
bref; Favim & Horeourt, New York City,
actormeya), for defendant-respandent-appel-
lant

Bafare EUUPFERMAMN. J.P. and ROSS
ASCH, BLOOM and FEIN, JJ.

ASCH, Justice,

The defendsnt is an Italian-barn Amer-
can citizen who in 1971 returned to Italy to
work for plamtff Faberge International,
Ine. az an Miermational sales execotine
The defendant held this position until 1973,
when he was appointed by Faberge as the
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% reneral Maraper of its pewly formed [tal-

in bronch

oy

For the {irst tme, n March 1273, k3
berge and the defendant entered inte a
written employment _ppreement.  The da-
fendant™s SSUATY W ivided into two parts,
the larger portion being payable mn the
United States, in dollars, far-wark-dons-lby
“thedefendant as-Faberpes Em.l.l.i.u_va:_..‘ﬁco
—Presidpnt for Intarnationnt Sales, 3§ small-
er portion of his salary was paid im [taly,
For-puie-wark as head of the Halinn-branch,

Y. adThe—defendznt—tived on his Italian salary

and arranged for an attorney on Faberge's
stafl o deposit his American salary direet-
by into his account with a bapnk v the
United States

The agresment provided that it was to be
governed by New York law and for asbitras
tion in Mew York City af "all contfgwariies
of any kind relating to the gEfeehment.”
The agreement also contain®d o) clause
whersby the defendant @s “Executive,”
“sxpressly agrees thal thes COMPANTY
ghall be entitled tonimpnctive and ofher
equitable religf th peewert a breach of this
agreement by AhNERECUTIVE" (emphasis
added).

The apiplegment agreement was based
upon Che Wiandard form employment agree.
mettdeveloped by plaintiff for executives
Uk the defendant and allegedly was in-
genged to set Jorth all of the defendant’s
employment dghts, Allegedly, the United
Mationz Convention goverming arbitration
awards was never discussed or considered
before the employment agreement was exe
euted and plaintifl also alleges that neither
it nor the defendant miended ta |:|r|'i:|'J:'.'|.'
Fabarge {rom resorting to any remedies,
including attschment

In eariy 1984, MclGregor Corporation ac
guired Faberge, and jts Chairman, Daniel J.
Manella, somouncing 2 “management
shakeap” of Faberge, went to Italy, invest:
gated the defendant's activibies, and alleg-
edly discovered “significant wrongdoing™
on his part. On July 18 1984, Faberge's
Yice President, Albert Jonos, sent the de-
fendant a letter which terminated him
“without notice . .. effective immediately.”

The letter nocused the cefendant of sundry
and nssorted wrongdoings and Emproper
It directed the
defendant to leave the premisses of the com-
pany and Aot return, surrendagall company
cards and return forthwitl] ad eompany
property and documentsfn)hifossession,
custody and control

On .]u|_l.' 20, 1984 the defendant sent
Fobarge a letterepn respinse stating that he
rejected “theQuerpation for just cause
becanse thé Swedis which you list are baze
less and specwasis,” and “] reserve all nghis
whicl [ Mgy have against your Company
urtler B [aws of the State af New York
ndeidf the Republic of ltaly,” The defend-
anks ltalian atiomey promptiy nformed
Paberge’s Italian attorney that he intended
to instituie @ summary judgment procesd
i:lg’ 101 |.‘..:|.|:|-' to collect ANy ambunis due for
termination and setion before the Italizn
Labor Coort and/or arbitration tribenal to
enforce his rghts onder the Italian labor
laws and arbitration proceedings in New
Yark to enforee his rigkts under the em-
ployment agresment

ant msubordinate conduct

Plaint:df{ commenced this action agamst
defendant and maved for a preliminary in-
junction enjoining defendant from reveal
ing tracde secrets and confidentil informa-
tion, from commencing suit in any forum
other than New York, and seeking attach-
menkt of the funds of defandant in the pos-
session of banks and others In New York.
Defendant eross-moved for an crder stmy-
ing this action pending arbabraton
Term gpranted |.;|u.|.'|'|.|ff':| matien for 4 pre-
limicary injumction enmpining  defendant
[rom revealing trade seecrets and conficen-
tizl information and from commencg Loy
action or procesding in the Italian forum
Dwfendant's cross-motion to compel arbitra-

F-_Z'I:rn'.:d

tion pursuant o the agreement Was &150
granted, Special Term, sdditsonally, denied
attachment of defendant's asset=

Special Term was correct in denying the
attachment both as a matter of law and
fact. However, it erred in gn)omng Ge-
fendant from diselosing trade secrets by
failing to apply the proper standards appli-
cable to prelimimary Epmetions Finally,
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although Special Term was dorrect In stay-
ing the aethion and directing arbitration in
Mew York, it erred m restroining defend-
ant from pursuing his ltalian siatutory

rights in an [talianm forum.

The Employment Apreemont contains a
broad arbitration clause stating I relevint
part: “Controversies of sny kind relating
to this agreement shall be settled by arbs
tration in accordance with the rules then
aobtminmg of the Ameriecan Arbibrabon As-
sociation m Lthe State of New York, which
said arbitration shall be eonducted in the
City nnd State of New York." Paragraph
Ha) of the Employment Apreement de
scribes fraud, embezzlement and misappro-
priation of company fonds as grounds for
termination which excuse plaintiff Faberg®
from claims of breach for wronpful term
niitsan, and from muking otherwse pomirae-
‘tLI.ﬂl_'.: r\equwd. Ssverince paymeniy T'.';u_:.
Faberge's present claims are learly Saueg
which the parties intended t8 baaskitrated,
In any event, the type gl N\elS5ms made by
Faberge are arhitrabl€ ugderths broad ar-
bitration agreementBerain (5ee Wenaker o
Poadover, 75 A.Q.3d 807, 427 N.¥Y5.2d 495
Boply, Marlig & Faoy, fnc v Glaser, 92
A.D.2d 850, 260 F2Y . 5.2d 575

[1}/ TheWnited Nations Convention on
Arbibeftiofn Awards (3 USC § 201 o meq. |
procides that an agresment arising out of a
legl relationship, contractusl or not, “son-
sidered as commareial,” falls within its pur-
view., Ia addition, it provides that any
agreement aor award ansing ool of soch a
relationship, which is entirely betwesan dti-
romes af the United States. does mod fall
within the Comvention unless it envisages
perlormance or enforcement abrond or has
some ather reasonable relation with & for-
eign state. It is clear that the Agreement
herein contemplated performance abroad,
Defendant was emploved as plaintiff's [tal-
mn branch manager. In addition, conteaey
to plaintifl's nssertion, the Employment
Agreement I8 alsa one which must be “'con-
sidered as commereial™ within the mesning
of the Convention. The fact that the em-
ployer-employee relationship may mcluwde a

degree of fiducmry oblimtion does not de-
prive it of ita commercial character.

2] The Court af Appeals ks enne]dded
that the Compvention "precludes the. courts
from acting in any capacity exceqt té order
arbitration, and therefore o dbd®etf at-
tochment could not be Egoed. To hold
otherwise would defeat the pirpase of the
UN Comvention” (Cagperw/dleliers de la
Motobecamwe, 57 Nelath 408, 414, 456 N.Y
S04 T2E, 442 RN 123490

2] Im gty Buept, the arbitration statute
does ngfNpowN\permit such a provisional
remedy\to Be granted in a proceeding to
rnmN: sehrtration [CPLE 7303, subd a)
dnd/s Indicated by the Court in Cooper, an
wrigf of attachment might remain valid if it
were obtaned with natice or confirmed in o
contract action begfore the defendant ob-
tained a siay of the procesdings on the
grounds the underlying controversy was
subject o arbitration (il at 413, 456 MY,
5.2d 728, 442 N.E.2d 1239}, Thus, attach-
ment prior to arbitration 5 enavailable in
New York unbess a defendant with noties
fails to seek o stay of hogobion, concedediy
niak '..I']E Case l'IEJ'ELIL

[4,5] ZSpecial Term was sbo correct In
staying the Ltipotion herein pernding arhi-
tration and rejecting plaintifTs cluim cht
defendant had waived arhitration, Wanver
requires an active partispation in tigation
ar ather condoct inconsistent with an intent
to reserve any issues for arhitration (De
Sapio v Kohlmeyer, 35 M.Y.2d 402, 342
M.Y.5.2d 84, 321 K.E2d 750, Here, de-
fendant contended that he [alan stato-
tory rights wers not based on the employ-
ment agreement and were mol covered by
it, and he also made it elear that he had no
intention of wakving his contractual dght ta
priitrate under the agreement

8] In addition to being unavnilable by
reason of the exsting case lw and the 1IN
Comvention, attachment was properly de-
nied simee pluintiff Foberpe {aied to medt
s burden of proof that it was entitled to
the drastic remedy of attachment. Thus,
Faberge was chligated to “show by affida-
vit omd such other written evidence a3 may

United States
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submitied that, there 12 o capse of ae-
tion, that it & probable that the pluintiff
will soceeed on the merits, that one or
more grounds for attachment provided in
Section G201 exist, and that the amount
demanded from the defendant exceeds all
counterciyims kpown 1o the pl:l.intift"
(CPLE 621Xa]). Faberge failed to mest
this burden with substamtial written evi-
dence a5 required by the statute [(Jemith

Bathing Pomilion & Fairoaks 5.5, Corp.,

240 N.Y. 307, 311, 148 N.E, 532, As noted

Juined [rom proceeding pursuast to ltalian
law to oblain certain ItaBan statutory sev-
erance berefits, The Court of Appeals has
stated: use of the isjudetiv®pawer o
prohibit & person from yESprtmg to a for
glgn coort & 3 power mindly dnd spaningly
employed, for its (exergisk represents &
challenge, albeil an“weeflirect ome, to the
dignity and awthoRn®of that tribonal. Ae-
cordingly,fim, Wjunction will be granted
cnly if there & danger of froud or gross
- - + i

by Special Term, much of plaintil’s proof :::_:i {ﬁitym.‘:lf:r_;:m T :‘l'E ,{:H.:';I.E
rested on “specalation and conjecture” and o ooy v 2 0y Gry 170 NE2d 670,
some of it was “Matly contradicted by dsin-

terested parties.” —~ ST "rThE record herein B devodd of any

7.B] However, for the same remgon, _-i'lrn-ul' whatsoever, a8 urged by plainciff
Special Term was in error when i} gragted

plaintiff an mjonction against diselosure by
defendant of trade secrets and other confi-
dential informathon. Prefificesy injune
tions are also “drastic”(ripedies which re-
quire a clear showing, ebbkelihood of ulte
mate success on gho)mbgits, that the mov-
ant will suffer jspiyarable injury unless the
rebief sought{is granted and that the bal-
ancing of the eqifities les n favor of thae
movants ool establishing these elements
mtaaf\be by affidavit and other competent
p'mﬂ'mth evidentiary detatl. If key facts
st ip dispote, the reliaf will be densed (£
oy JSrx., fme v Rokda Erports, 35 AD.2d
408, 470 N.Y.5.2d 12). Here, once agam,
plazntiff foiled to meet this evidentiary bur
den. [ts proof rested solely on “specula-
ton and conjecture™ and the grant of in-

junctive relief was, therefore, an abuze of
discretion,

that the arbitration clause was intended to
encompass defpndant's linlisn statotory
righta. Ewven assuming a linding that the
arbitration clnuse had been intended as a
walver of defendant's [taban statutory
nights, Specinl Term, acting pursuant to the
principles of comity, should have then
weighed the Italian publie policy cbjectives
of the affected stxtubes ngn.i:l:tt New
York's polley in favor of arbitratios to de
termine whether amy waiver should be sn-
forced. Thuos, the Court should have been
provided with information as to whether a
wiiver of the [talian statutory nghts would
be enforceable in [taly. Mo such materal
appears i the record. Therefore, Special
Term's conclozions that defendant's stato-
tary beneflitzs were not asalogoss to seeml
security and that an mpunction would not

violate Italian puablie poliey were unsup
ported by any authosity.

—

Lllw-lsn,Epunul Term erred when

[#]

it granted on imunction against ‘Iil:[-n‘."tld-__l-" Since there is nothing in the record to
ant's resert to foreign arbitmation,¥ The indicate that the defendant’s [talian stata-
Court recognized that if defendant’s claims  tory claims arose out of the Agresment or
were analogous to social security benefits, were subsumed or precluded by the Agree
then it could pot prevent him from seeking ment, these cluims had a validity that dad

ta recover on those cluims in [taly. not anse or depend upon the Agresment

ever, it then decided to require him to bring  Therefore, these issues were, upon the
what it recognized as [inlon statutory

How-

proal presented, clearly directed to the
claims before the New York arhitratorss competent [talian tribusals and It was an

_F'Ea_h;-}r;_e. ﬂi‘ ha -rm:n'-'zm'-. kad the burden abuse of discretion to u:ljuil: defendant
of proaf and failed to sustain this burden f

from enforcing those rights in these tribu-
by showing that defendant should be en-

)
nalg.

United States
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Accordingly, the order of the Saopreme
Court, New York County, entered on Ax-
gust A1, 1984, whach, mier aha, densed
nlaintiffs motion for an order of attsch-
ment and granted deflendant's cross-motion
to eompel ardidration, shoold be modded,
on the law, to the extent of vasating both
mjunetions granted plamuff, and ctherwise
affirmed wilhout oogts

Crder, Sapreme Court, Mew York Cour
ty (Martin Evans, J), entered on Aupgust
31, 1984, unanimously modifsed, on the law,
i the extent of vacating both injunctioms
granted platntiff, and otherwie affirmed,
without costs and withoui disbursements.

All concur.

Angel Luis NIEVES, pie,und on
Behall of deceasedMwilfe Cecilia
NIEVES, PlintiifhEespondent,

v,

331 EAST 109TH STREET CORP., =t
al, Deferdanis-Appellants.

Supr@®me\Cowrt, Appellate Division,
First Department.

Jaly 2, 14985

Terants brought scton agaimst kand-
lerd and s emploves allegmp wrongial
eviction. The Euprl'."l'e Er-;lr[. New Yaork
Countr, Stephen Smyk, J. estered judp.
ment on jury verdict for tenants, and Hob-
ért White. J. denied motions to vneate de
fault and to renew and granied cross mo
tion to substitute coplaintif] as persomal
representative of deceased plaintaff, and
landlord and employee appeiled. The Su
preme Court, Appeliate Division, held that
(1) procesdngs pror to substitution nune
pro tane of decedent’s coplaintiff as person-
al representative were vald, and (2] land

o

lard [atled to demonstrate valid delense o
default judgment on basis of law office
fatlare.

Affirmed as modified

1. Abatemeni and Hevival &=58 71

Denth of party divesis cogrd of juris-
diction to render judgmen€ unhl proper
substitution has been made, %9 that any
siep taken without it oSy b deemed void,
meluding appellate docaion.

2. Parties &=58(])

Substitutios, nube pro tune of deee
dent's coplamgifT as personal representa
trve wal vall exercse of court’s ]1.|.1'iud|.q:-
than wheretherse was ider.u[}' of interest
tiaf\azsired that the decedent's claim was
viperously prosecuted and defendants pro-
cepded with full knowledge of her death
and, thus, procesdings prior to substitation
were valud

3. Pariles &=96{5]

Any ohjection by defendonts to validity
of proceedings held with their full knowl-
etge of one plantfl’s death a1 pri.-'.lr Lo
court’s substitution of eoplaintiff as dece
dent’s personal representative was wamned,
where there vwas actoal substitutsan by vir-
tue of coplaintif™s acthve pursuit of dece
dent's claims, defendounts partscipated in m-
quest with full knowledge of death, and
they failed to rase objection until after
jury verdiet and judgment

i. Judgment =119

Dizscretionary relief from defaultl judg
ment on grounds of law office failure muast
be denbed where insafTicient evidentiary af
fidavite were submitted. McKinney's
CPLR 2005

5 Judrment &=15%

Defavlting party's affidavit alleging
that their attorney had been incapacitated
was insufficient to demonstrate valid de-
fense to default judgment, m absence of

fidawvit from physician concerning attor
ney's purported incapacity. McKinney's
CPLE 2005 ’






