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Effects of an . .trbitration agrt'CmClll on judi cial proceedings - Stay 
of procccdln).,'S pennin ,1.': arbit ration , (Sec Part I. 13. I ) 

~lf: ~1 ClI('\" fIll.\1 ()I'll' I ON 
'\:\[1 OIWf:H 

"IU~1. J)j<lr"'l JuJ"c. 

The aj.(l\·~·c:lpll(lrH.'J 3l'{ lun is ht'I~,rc Ilwol 

C~lIIrt U,"JIl "lalllllfC'..: TIlnlion ((Ir a pn'lllJII' 

nary illjUIIl'lI l lll l'IIJIIIIlIIIg' .Il'feudallt fn'lII 

l'al llu J.! a ("('r1:\l1I Lt.'l.ll'r of l;uarantl't' for 
payment anu upon fl t·fcndali l's t1Intl~11I to 

SL:J. Y lhese Vrol.:cl,difl).,:::: ~" • .'lIdill~ ariJllr:..r.lion. 
F, )r the rl':I<:.O!l:o' Sl :.1Lt'd u\.'luw, botiL I1 I() tioll.~ 

:tn' grallt('il. 

-IJ,\(, I\l; IWI '" 1.>-

lto~~'r :-. , Burl!lIl1. ~lLah l l lf' &. Ilt'St'ld"r, 

",

. ("nUSI I"1 13 a ~t'W Ytlrk rorpl,ratllill 

. d ilL ',:Hi lLl'!' .... a!-i arl'lLirl'l'tural de
., Lgl1t: rs of h');-O I'Ll:.ds. 

UOII~,:-;an ('nl1~lru(.'tlull l'mupany, Ltd. 
("UOIlj.!S;lU") i~ a h:o rt'an t'llrl'"r:tliolll, · ... ·ith 
"ffiCl's 111 Nt.'w .Jt'rst.y, eng-aged in hU$in('~~ 
as ,C.:ncral runt raclUrs tn "I Instruction 
prujl·\:Lo..;, 

~n 19H2. Saudi A rabia ulHk r llll'lo.. tl) ht:dd 
a Itlls(Jilal ill ,luh:til. J)')II~~an !'1'("lIn'd tit " 
mail! COllI raN '111 lhis I'rt'J""l, I IlIlw ... an 

.... UI'I..'IJ lllr:H·ll·d a ,'''rll'lfl of th,' an'hitt-l'lilral 

alld "Ll/lIlI""1'1I1~' ,j " " i,:n w"l'k 011 llil' l' r!)l,·~·t 
1,1 1~II~lJ Ittll' "~uU~ttlLt ral'l") 

lIndl'r lltt' Suhl"mtr:ll't. I!H:-;IJ i.lj.!rt"'./ til 

w'rfnrtn n'rt:lin "" 'n'I(..'·"", some of \\ hK'1! 

ItH~n. III \II rll, !'olil.("tJlllractt'd ttl otht' r "111,-

11L' ... . In n.: tu rn r,,1' l!i""e .... l'n i, . .'c"', f)UlIg :'; ;J1I 

a~rt'l;"d . to (Jay ItHSU ~onlt? S~,;)~JG,O~tL. 
j)1I1I~"all furtitf'r ac rt "'d til 'lay I{B~IJ 
l''''' l'lIty I't'r Ct'1I1 (If that :lIl1uunt ($!jI!J.~li) 
III ad\,:lll":l' IIf RBS1)'!' l't'rfo r m:lIi('t· . In 
(I rtll'r til .... pl·un· tin ... :UiVOlIH'l' l'a .rll1i '1I 1. 
HH:-;j) ,II'oIVld.·t! II +lH.I-! ~ :tn; 1 1,I'Ucr of Glial' 
,lIL lt '~ fruII! Bank ,\I-,/azl ra III the full 
:Ullollnt ~)f tlll ' :It!\' :UII'!' paYlllcnt. Tht, 

:trn',Ulll j.!uar:lllu"\.·J I,.v tillS IHlt.- r was tl} 

d" ('fl'aS(' Ilt'rivdic:dly l'Omnl l'I1SU r alf' WIlIt 

tlt ~' p,'n·i'lllaJ.!t· 1'[ v. "rk lu'rfnrllwd 1,.\' 
~;-';D allJ paid fur by I )ull c ~all . 

Tilt' ~1l""('lll r : II ' 1 al .... o l'ru\'II I4..d In hroad 
IITH1!' f " r r":~oj Ulh'lI uf dl~pU I":.. by ad)lll ;! ' 

tlOll III I'an ..... Fralin:, Illld"r thr rllll'~ of 
( 'IIIH'iliathlll arid ,\r/qtrallllll of tht:' il\t.('rna 
liltn:" Ch:unll('r "t' ('nmmt'n'p, L 

!{USD ha:-\ pl·l'forllh·d S" llle uf the S~r\'ll" 
.·s rt·qu irl·d Ily the· SlI hrlllttrart and Pong. 

The text is rrproduced from 59R Federal Supplement, p . i54 [f. (198-0 
Copyright (C) Wcost Publishin,Q; Co. 
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V.222.::? NEW YORK CON V ENTION 

sa il has p:\IJ HR 'n fo r that wor k. Pursu 
ant to the tl' rm~ nf 'he !.('lter of r.uaran-
11.'1.' , lil t! al1lllulIl Cllr rt'/llh' st.'cu red is $};I:') .

: (;Ii . Thl' rt' h:\\'c hel ' lI 1I(:ca~ional disputps 
du r ing' the cour~c o( HnSI),~ p~rro rmance 

r('J::art.Jill~ l"hanj!rd s p(,c l (j('ati~I II ~" new u('· 
111ands, alill ue lays in pC:" r (o r man('l' . Thc~e 

di!'putt.'s, (or the mo~t part, w(' r~ resoln'd 
amil.'ahly by tllf'. pa r tiC's and a lIIodification 
u r tIlP Sulx:ontract :1g- rf'('ti to on August :l2, 
1!1~1 . The nlodi fil.·aticlO esscn ti: .. dly eSlab~ 

li!->ht.'d a finn, dClail<"ti schE>uule fo r th(;' cum
pletion o( I"'rfor m:llln.> unJ~r thp Suhcon
t ract . The fw.di f icallull al~o providl'S that 
" 1t.'}XCf'I'L as l'xl'rl's~ly produc.'d ht'rl' ill, 
bo t h ~artil'S rl~~(' r \'e alJ r igohts unde r the 
Sulh'f)IILract ;\110 tlte Subcontract r~mains 
UIl IIIIUliril'll and in full fu rce' and Cffl·("l." 

The lIIoclifll 'ation ill /lU way alters th~ UIS' 

pute r('SIIIUl illfl rn l 'Cha lli ~1TI :-.l'l Ilut in Arti· 

de X V I of tlt~ S1Ihcllillracl. 

Ther l'aftl't, :l dis~ ut£· a ru~(' With r{·~p('(· t 

tn fiB!)U'!'. pc;rormance in ;l(:cordancl" ..... iTh 
till' sl'l't.,clult! st't furth in till' Aug-us t I!I)ot., 
I!lIuJifica llun. HU~lJ ciarrlls that th ~ fhs 
IJute conc~rns a n~ ry s mall portion o f lhe 
wu r k p,' r fHf'llll,d o r oW ing- . 011 S"ptl..'II1IH' r 

iii, 1~)~1 . lJo n ~ sall lIollfil,d IUIS I ) thal it 
LntC' lI d,'u ll ) (' (1I1Ipl, ' ll' l'l' r l:l ll1 ur I(BSI) 's 
nh ligali')lls il:-I_'If. crfpctllll! a parllal t" rl lli · 
!L a l it,!! of till' ~lIhCUl1l r:H't't:':~_.'lttldifi4'dl Ad · 
dilitll1:.llly, lh'llg'S:.t1l illUil'alt·d lhat Il \\uuld 
\"' Ltldl,lltl Ill,' 1'l'ltI:ILlLill g 11;11:\11\'" dll" IU~S I i 

IIllill'r lhl' :-iuhcnlllral'l III ~ , ., ,f t' till' :lIL lli:I ' 

pall'd t':O:!"'L1ses ill 1" J1lLpll'llI l ~ I h""I' part-I; 
o f I(BSU's :-:" r\ I l"',", it h:lu l l·rlllLHalt·,j 

n H;-; IJ d:U1l\~ t It:u It has ... II hs l.llIlI:d Iy 
pl..' r furml..'d alillf its nl,ilt::.ltIlJtls d il l' Itl dall'. 
thal tt i~ ov.l..,d some $'7;):!,~t;;1 (!lr ~1('tU: . .t1 
and tl..·nJI..' r l..'d Pl rfOJ' ·lIlalll·" . :llld lh: lt it ,:-; 
l..'lllitll·d lO the rel,·a .. t.' of Iii ... r."1 11.11 1 1111': 

$!;,:i,7IjG hl.'ld by way of tilt' Lctlt'r IIf I;uar· 

antC'c a~ :--t>cu r il\·. 

Q{ U:-iU fllt-d till' l'U IIII,I ;Ullt I ... rl'lI I Ill! :\0, 
\'t;'IUUl' r ;j, l!)~ I. allcl!llll! brl:';lch of cuntract 
by L1on\!san allri s('ck!,J.l.g IIlf('r nllt! lhe 
$! Ht:-l,l i:: 1 :.lllcg'~dly oweJi ft B!:) 0 L..y DOIlg'!'an 

and a I'relillllllary i,;jullclh,n t'IIJO IIlIIIJ.! 
n(Jng~;m frum ca lilllg the IA' tt l " nf <"';u:lI" 

antt..'4? By Urd~r to Show Cause da ted 

NUH'mbt' r !), 1!1~4.rn. BSl> 1II0Vl'tl thi~ Cuurt 

for the prcli lll ina rYi lljunctilJn, pu rsu:lII t to 
Fl,o.ILCiv ,P. fi;). T II(' Court ttlt'rt'i>y also 
l.'llt{' rcd a It.:mpora ry rl'straillillJ! ., {trdl..'r 

aga ins t Don~san enjomin,~ it from ,·all in/.!' 
the Lt.'ltt'r of (;uarant(·c. At thc 1't''1u,'st 
of. :tnti with lhl' COIISl..'llt o f. I )onj!:O-::III. TIlt' 

h(' arlll).:" S(·hl·c!ull..,rt .111 that Olotioll was ad
juurm'd from ~U\· I·lIll.Jc r 1:1 to [\'o\'cmuI'r 

:!l. I~S·1. allo the tl'l1Ipo rary rest railiing 
ordl' r cuntinu('d fo r Ihat Ih! r inJ. 

()11 Novcmlwr ~1. l~'SI. ' Ju'II.!:o-:an fdpo ilS 

nlotion to dismiss ur slay tillS actllJll I"'wl · 
III~~ ;lr uilralil'lI u ( tilt' di ~ l .utcs he rt'lII .l 

On Nove mber ~l th is ( '''" r t h .. 11I a hf'ar
ill l! lin htl l h 1II1 I\ICl II ~ . l Has, ·d " 111/11 UII' a ff i· 
daV Its ;. nd IlIf'l lIn r allda sul'Hllltto'd . alld uJlOIi 

l'UUII~l'I'S :l.'·l.!lIlTIf ·Il! S al I hal ht'.l rinc, tilt' 
.... Court fin.j~ tll:lt uut!. molinlls :-. houlJ Ol! 
h"rantl'd . • 

-ll IS('I'SSIClt'-

!.!::':!Jl:"f111 'S J / n/lflfl /;11' S(fI!1 

\ (II " For yt'ars, l 'I) lIrto,; WH~ hljs til~ to 
al!r.' .. '",('nt ~ "'hidl l'all,·" fur arh'l r :ltilln . 

.. ' .... ,·e'li fLli l' I' ~u . ~ I t i. G~th Cnng-., l::;t Sl':--S., 
1.:! tl!12-11. ThJt !In:-tlhty .... as rt''' I'I'SC'U by 
tilt' "l1artIlH' lLt of 1111..' F, 'd,'ra l A rbitration 

Act, ~ I ;.S,t". t( I 1'( .~I'I' Thl' t' lI aclnLl' lI t of 
l he Arbitra tion A( t rl'lll..'Cleci the n~w policy 
in favflr nf rt':-nh .IL ).!' dISI'"li'S by a r uitr a· 
I io n ill Ol'\ll' r "to! .1111/\\ p.lnl"s to ;.J.\·oid 'thl! 
.. ·,) .... t!ill , · ~: .. and tI~,b~ s (Jf hl'I.:: ltJlJn .' and to 

..,Ial:c <iri,Ltr. llillll : q.:rl· "ll. l'I1t ~ 111 "111 lILt:' 

~ aLlH' ("'IIIIl).!' a, IIlh"r l:'l lL~r : I I.· :s." S, ·hrri.: 
/ . ..111.)1'1"0·('/11,.. ' " Co .. -1\"7 t· .:":' ;)OIi .. -,10-
J I. ~'·l :).C1. :..: \·1:1. :..: I.-I..! .-1:3. -II I. , l::d .:..!d ~:-U 

11!1"7':J I Iq/wlu/tJ H.ILEI 'I' :\f"I ~ lli , liMh 
rnllJ.!~ ... t SI.·s:- .. I. 2 \I~I :!II' TII .l t ..;t roll).! 
I'U!,IH ' 1)1,111..':,' 111 (;I.\·o/, of d i': I'lll,' r\· ... ohaillll 
ily :lrilllrali'lll l'XII.'lld s III Il1tt.' rlldll' lI1:d con· 
lra..:ls . f'"IU/ ' /i /"1/1/ , ', / Nt' / '. 1'0/111/ ('j), .j 1 ';' 
F '.!d :d~ . . -,J I; c.!d ( ' Ir 1'1"7:01 -;i nti "I..t! . '-1'I..'l'lfi

e.dl~· til {-,1Il'IIura:.!,' l\H I(' fll::l.II S , ' n;: :l L:' l..'d in 

Itlll'rl1.llI«.nai l;O ll1ll1t!fC'{" lo SUi lllllt tlwi r 
~'!lIIl I1I1 ' r l'lili di!" llu tl..'s 10 :lrt, i lr:l l1nn . Clln

l!rl.'s'" ad"ld .'t! and 1I111'Il'III"nll '" till' ('un
\ 1' ll tLll:l of 1{I'\"IJ,!lIltIHIl allC! t-:nrtlfl'C"IJIt'nl .) r 
F«.rl'wn ArI, it ral :\wa r'i.. "I' .1'JlIt, III. l!)r.x , 
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NA110NALJUDlCIAL DECISIONS v. 222.3 

~ . l' . .:: :201 I'i sr'". I~ j n: " (vlI·: t.'nl1l1n") , 

cl Tn', I f tHy ,,( ('",./lnlu 1' . .)U/l,,.OIl 

./ .... , /11/', :::.1; F.SuP1 L 1. loJ IS.D.;"; .Y J. 

t~~1 F :!d \:11 :: l~d (· i r . I~)j :H. (/ , ,'1. 

011 ti1(' fulluwinl!; Iall~ua ..:- I.!: "that p:irly , 

111 (1,11 ).!ivl' Lu til l' uth~ r party nutice ill wr il- I 
i ll~~ uf tll \.' C'xisll'ncc flf !'1Il: 11 tIUC'<;tioll , dls
~ ut~ or diffl.! ccnce" (elillJilas i!' added). 

d. 41G U.S. ~~Ij. V4 S.Cl. 2:IH!I. ,111 _~ 
2u 7G3 (1974)/ sr< also Sc·her". ~17 

It is clear that A rtid~ X V I cuvisiulls 
arhitration uf disl' utc~ 111at canno t Le re
:;;t1h' j,t1 :lI l1ica uly , Artide XV[ lS entit\('d 

",\r!t it ratlon." Furlhcrlllo rl', Article XVI 
euuli llues frum lhe lallguaj!e qUOtl'O ahu\o'\.' 
as fulluws : "ullle~s it I till' Ji~pull'J sha ll 

h:t\' l' LJecn allHcaLJly rl'sulvcd within UIIl' 
IIIOlith f rll lU L1Il' oall' Ol Hueh nlillCI', llu ' 

saini' sh(lll iJc rcf~rrl'o tu arbi t ratiun " (t'11I' 
ph: lsis addt!d, . This is not langu:lg(> creat· 
illl! all Opl/UII , ~1un'I)\'cr, UOIl).!!iOan tiid IlOti· 

fy IUtSlI ill wCLti ll~ uf its illtcntlo p:1rtially 
tt 'rtlli n:llc till..' SUUCOlltral'l. Thcrt' afll'r, 

scvl'l'al ('UIIIIL\Ulli~atiuJ\s wcrt:! exch:lll).!"eJ 

att(,llIJl Lill).!' to rcsu lvl' Liti s Ji!lopuLc allLicauly . 
Thus, Lll1.! Cou r t tioC's nOl agrt'c that thest! 
I'r\lvl ~iuns are uplional, awl fil1Js that this 
di~I'Utl' i~ ).!'o\'(, l'IIcli by Article XV I, th~ 
arLlt raliun IJrovisions of the SUI If,:o ll l ra l'l, 

at !;20 n. 15.-~·1 S.CL. at 2.J!)1 II . l~ . 

\ 'A~ uill ~l lhi~ back~rltulIll f:& \' .. nlll~ 
'ali",n, we 1I11I ~ l dC(lIlc wl,dill'f tills 

le bctwN'1I HCSU alii I l)o llC; <; :.1n is 

cl to llruilrati(lli . ~t the tlUbl'l, it is 
• . ' ., ~ 1I ~I(,tlll~r:,(·t ill\lo h 'l'd ,llf'n:1II 
·cont • ..• L t" Idl..'I"'1I 1~ a lr;\IIs:\ r UillI III ' 

' I /.: "'UlHlIlI ' ITC" \\ Ilbill the IlII'atlllll! ur 

}II ~ uf lh(' ArLi t ra tiL, 1I ACl. ~I U.S.C. 
A" such. it [:ills uuJer til ... • (' ''11\' \:1)-

9 U.S.C. q ~U:!, alld is i nfM(l..'aLJlc ill 
l:ou rl.~ 9 U.;';.C. § ~UI..J 

..:lion 2U t:' of l ilt' Aruilr:llioll Art 
i , in rl'll' \':1nl parl, a~ fullo ws: 

Ilru-

cl)url h:l.\'illl.! jll ri sd irtiull under this 
J.pll'r m;IY Uln.:d that ariJit rall l )1l I,e 
IJ ill al:cordam.'l' with the OJ.~rt..·clllc ll l at 
r pbcc tl!l!r\.,ill jln)\,ltlcd fo r , wl,~' lh l'r 
at ,d:ll:l' is WILhlll or \I, ithout th .... Uflltt:d 

:iLl's, 

·.G. ~ 2111; . 
VWVIJl.'<; fur a ~tay of court I,Wn.!cd
until tilt: arltltrathlll 1:-: C.'tHILI' I t'l~'II.~ !J 

C~ 3. i\<.'corJillJ.:iy, if tillS dispute IS 

~. ',- the arLltr:ltiolL daww CUll' 

~J ill lIa' !iubculltract. t iL is Cuurt I!lUst 

these IJ rOC l'cJJl lg~ and Il'l till' Ila r ti t.'s 
ccll tu arLJ ill·atc..;;r')I't: Mt'CI'(,(u.'I Ti n: 
lubbrr CU. I'. lea l 5 lU I.. ;)11 ) F 2J 
!. lU3(j... 3~ (:Ill Ci r .19~ ~) (slay I II, l ,Ii,crc· 
:uyir rI, S,.//(· "" 1'. Afllrrto·C"/I'f r ('v, 
U.S, !Jtlli, ~I I S.rL. :!,I-l :1 ( rc\'~'r"'ill).! dl'ni-
f slay withnlll Ji~ l' U SSlllll IIf Jisl'rl ·lioll). 

Ite aruitr:llLull I'r o\'i!iOIOIl ~I f tlll~ ::)ub,'oll ' 

,t is v,'ry un1 31i, It pru \' iJI's that "rillY 

stion, c!i !iO l'lite nr Jiffcn'l1rl' ".JUlf .. ,)(' / ' , ' r 

-=t "I'biutifr-s olLly otilertlai ln ill oppo<';llitl ll 
to \)1I1I g:~ a n'6 molion tu sLa y is that Don g· 
~all l ias /lut pruet'l'dell lo a rbitratiun ;lllli 

HJI~ 1 1 ,'huuses nul til prun('d tl ll'n' ,' ;ll lI'r . 
i': ~!"'lIl1~.dlYI lilc rrfu re, IU~S l> is waivilll! llS 
fight tu l'll foret.-' nu':lIt o f till' arLil ral ion prll

vis lu ll ano assc.'rtillJ.{ lha l I)on}!san iI:ls 
w:lI\'cJ its rt}!ill. lOo, by fai iinJ.{ to COIII

IIlem'l' till' arultratlllll, 
I :'.11 , 

J • ~ illJllgs:ln 11111\'Cti to ~t:\y nr ti l:O: lIll"'S 

- Illig art in ll n'lyi l1~ Oil the adJilralillll I,nn' i-
!'oil 'n in Il~ f i r~l cou rt f i!int! in thi", :Ll.'l illl l..f' 

Tlti ::, Ilaruly {'villl'cS an i lltl'lI t VII i )o rlg s:ln's 
I':trt I., w;lin' its r i ~hl to ;Irbit ra tc th is 
dispuLe. S't'C 1,7:.·t./J, ,ts.'wn., /II C. I '. Ii/}. 
dill' /iI'U~ . , (;:U; F.4:!tI 7;" 77 (·tlll Cir . l~l·l1i7 
li:-:$uC uf ariJ iLralioli was raist'J in fm;l 
lJlt'adlllJ.! 11\ l'\lUrt , held not wal \ t'd) . lhln),!'

s ail ll1u:-:l . h"wc\'t' r , 11 10\'1' loward ari llt ra· 
lIulI or the \ ',,"r[ will fllld lt~ ('ulldm't L:.!lIl.a 

III\lUlLl tu a W:l l\ ~/ ] ill reiat iulL tu or in (.'1)lIjullrtinll wi lh lilis 
'cl' lIl l'nl . Slt lllllll.! l'l'fl-'r r l'tlW a rl ,il l'a ' 
l. It canllot ~l'r,illu~ly h(! clai llll'd that n 

o:! 
JistJut~ ht!rc i::o not within that dausl', 

An'urJil1g1y , l)tt ll)!Si.ll1'S motioll til sl:.I.y 
thcs(' p rl'c~t'dillg:~ IS I-:'ralltc(1. 1 )(\II )!.san 

shall fill! pruI) f that it has l'OIIlIlII' lIl'cd ;.trbi , 
lratlull pro('t,t'dilll.!s pursu ant to A rlit'l l' 
XV I of lll l' ~1I 1'<"IJl1tr:ll:t with this rUll rl 

:1 1'laillUfr ar~IJI' ~ tllatl1lc arbitra U'HI 
: is iull of th~ Sulwolllract is oplil)lIal, IlIlt 

ubtury , Plailltiff bast'~ thi~ nr",U lliel lt 

1; - ) L'> 
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\ \" t/1II1 th lr t.\' days of t ht' date of t h is UI" !l'r 
anti ItU~lJ is Ulft,t,lt'd to PruCl'E'U to !-Ouch 

arbitratul l!. If DOII~sa n UIll'S IIUC Ills t illll t ' 

:Lr lnt ra tlull prot't't'dilll!s WIthin th ir ty 01 ,1,\ :-;, 

thi:-; a \'ll llll will r t'!-O lllllt' a nd f)\)fI~ :-;an l"h a ll 
;\II:-- \\'I'r tilt .. ('t llllpt:Lili t /Iv Jalluary 10, I~)~:) , 

nr ht.' d .... l.,II,, ·t! ill 1! I 'fall l~ 1 \ 

J<l1 .. '';V',..: .llutlUfI,7'vr fI~:i~' lIl1llaI'Y /lI jlll/ (" 

(I t) n 

I..EJ . ~,1 72S (l!I72), '1Iw(rd i n l:::rnIlY, :1.l!1 

F.~up~ . at 71 9. The las t 1I11('l)ntl' s t~'d sta
tus in tills case (ou nd PtIllC "';W j" jldi flg' a 

Le t ter of ~uaralitPl' for ~1;,:"a, lli G with 

RBS!) holdill g' that ~ ur n tIl judl'rll l llf,\' n!1tI1.. 
AJ ·.lazi ra fur lhp lellt.' r s hill/Iii It ht' c~!llt'd 

UO lIgSOlU 'S :.1rgU lH l'nL t haI till ' S l;~llls quo 

wvuld he preser\'('J II ,\' alln\':i ng- it to l':tll 
IhC' IdIt'r and lake tltl' ~ 1;' :1,7(j(i :-. ,'cun'd 

thc rcuy i!' unava ili llg" . ~ I~HSD S L·t'l. ... " Il h 
to prevent lJollj.!' !'iall (r,JlII c:J.lIirq" this It'l
I t' r .' 

,._-
\ I~ 
1 -

l l 
t," , 

;..::rf'1'!t t' f al.'l that Lilis d ispute i!' to h(' 
arbitrated dot'!' not u t.' ~ri\'t' till' Coun of il.':i 
:\utlwri ty t~ provide jlnJ\'is i,oll :l,i rem('dii..'~. 
S('e LL·'nsl) ·LlIlO BC/'f'my(' f>lstn bs .. I "c. 1'. 

(")('(I ,('uln Hoff tin!! (,,,. '~( ,\'('U' l'urk, /1/('., 

74~ F.:ld 1~ .J (211 Cir.19~ . I) ; f.:rl'lJIY 1'. l'lr-
!JUlin SqulI'l'S [Jo."ikrthllif Club, ;;4~1 F.:::: upp. 
71G. 71~-~O ILU.:--:.Y I. a,lrd. 41;8 f .2J luG·1. 
IOLi'; (~t.1 Cir .19'i2); s('p a/.<::o Boys Jln,.kl·t~. 
IIIC, I'. Udllll Clt'rl.<-; L'nivf/, ;I~ I ~ U.S. 2:j;J, 
~I) S.Cl. t:iS:L ~I; L.Ed:!d l~J~ ) t 1U7fil The 
('.mr t mu .... t. th . ' rt'f l) fl', d" ('idt' if tlli .... 1:-: "a 

I'ru lII' r {·a:--t.''' fur all illjunl.'lioll. /~'rt'II/Ij, 

4t ; .~ F . ~d at l !lf:' . 

{I,) " Thl' :-; L:lll,l:trds ).!"i!\l' rl1 in j..!" lht! I S~tI:tl1l'l' o f 

- :1 p rvl illllnar.\· injunctio n arl' wl·1I l' :·.{a li· 

li :dlL'ci ill thl!' ( 'i P' uil. .\ preliminary InJUII\" 

ti 'JIi \\ ill is .""" ,lilly UpOIl 

.. ~. 

a shu\\ In).! ,If ~al irp ' paralJ( ,' h=.r.rlll and tid 
I'l tirvr (I) Irkt' llh 'J"J ,,1' !:IUl'l.'l·~S 011 till' 

IIlcril :; "I' {~l suffil'i" 1I11:: ",'rrl'll;. 'Ill " '" 
linus ~'11 1 11-! III tIlt' IIlI'rrls tl, IH,Il-t' tl l" ln :r 

fai r g r ound f'H lrtlJ,!atiun ,11101 a 1" i1:llIt'l' 
III' Itard:-. hip:-; ltJ'Jllllg Ol'Cld,',lly t n\\ ;rrd tI,., 

p;l rl y rl'tjut:slInl! lltl' prt' l lllllll,lry r, 'h,' f 

)",'1, SO Il 1)/1//'.1/. /",. /. If I I /I .",,{ .. :. ,\'/111.\'. 

111('., ;)!JIj F.:!tl 70, 7~ f:!d (·lr . :~ -; ~ j J, ,.;, ., . nlsol. 

('.y. , )a('k hflhll ,1/u ... /(' Co, 1'. HalJu 'lIl i'l ' 
IUiI / & O,Yl1tl CIJ. , t;rJ-l F . ~,J 7 .~.-1. -;.~" ... I:.!d 

l'jr . I!J : ~'J. I find lh~t tilt.' :-.n·" nJ prOIl).! l l'~t 
has IIt,t' /I 1I1I..'l III tilt' I'r" !'>\'lI l I..' ;l~ " . 

I Ii I "Tlte r" lld Slll l ~!tl III ll,i .. (':1 ' I' I ..: 

IIllnilll:d . 1\13~1) ..... I' k ... ,qti,\' t .. Prt':':l' r\" · Ih. ' 

..../ !. Wtu:-. quo \\ it h r t':-;III'''':( til 1Il1' 1,,>lI"r ,If 

( ; (I:l r:lllt" I' , " Till ' :-l:du:-o 'I1I1) It:t :-; I,, ·, 'I f r , " 

1j1H.'J1tiy ,h 'r'illvd ;1 .. th t, [;\ ' l UIH:OI ,lt' .. I,',j :-- 1:1 ' 

lus whic lt I'rt'\'t,d,:d tit .. jll'lI d lllL: (,11 11 /'II~ , 'r, 

:-. \" . Flu,,,, I'. }.;/I It 11, ;;1 1:1 F ~lIi'I' ::1:1 . 7~) ."; 

is. J)S . Y. l ~l i\ll. fl/TrI, 1·1:1 F~.j :!I;.j r:.:d • 'I r 

I!I: IJ, II/I'd, ·1117 Ii.~ . ~.-,:-:. :, 2:'; t't :!II:I: ' .. (:,' 

l l"Thc c.mt r at.:l Ji:::'PUll' 1Il\'"h" 's Ilt.' art y UllC 

-;11i1liull dtlila rs. fJ OII)!:O-:\1l IS a I<o,,'an {'lIr· 

p'Jratiu li \\ Itn appan 'lrLly fl.l fixt:'c1 a ";-," l'" HI 
the lillLtl'd ~ Ltlt'S , IhJt1~ "':; lIl d UI's m:Linl:t 1l1 

all uffll't' in ~t>w . 1l'r ~: I 'Y :lIIU a b r g ... ~ 

aJllOulit of liflllid as:-t'ts in L~lIk ;t('C'ounU' III 

,\;l'W Yvrk alld !\t.!w Jt'rs~'.r. TI"'''t' ;t .. ~ . · , ... , 

!u;wc\·tJr . ht'C';tIlSl' t ht.'Y a r e all 11'IUII!. ('I'ul,1 
,'a "dly tiC dt.'plt.·l t:U or r (,lIh l\·,·d fru in thl' 

1" lIt"d Stalt'!'>. If that \\' 1'1', ' II) tlt'l..'u r . 
• ltUSU'~ auilitv tl) r el..'UVt' r 'II till " ('uurt '\ n 

a lly ad'ltra tlllll award u l,t.:lll lt·J II I I'afl~ 

WI) lild bt.' fru st rall'd . 

~~' \W ilh "'''I''' ''.' til till' 1,," .II ' r of (.;II,~ r : l,n l{"·' 
tbt' p. tIC lIll: iI i ll r fr ustration o f Id ~S IJ ... ,," 
l'o\"t'ry is dllUlri t 'd. The II ton i\':-; ~ t'('u r i n l! 
till' Jette r a re t·\ trrcnli.v in HU,SU':-; P'\S" t'!" 

!'IOII, If Pttllg ~:111 i" I'\' r fllittt-d t ,) rail the 
kltt' r . 11111M' a ."" " l~ ", •• \Jld bt' Ir31l"ft'r rt,.i, 

t'''''r'lItlally , fnllll HBS II til I lllllC' !":1I1. Ally 
:trloltral d,·tntllll l:Lti',n that ItI1Sll is t.'flti, 

lire! tt) rt' l"'\ t'r frll1l1 !>ulIg<;:lII. o r th at 

II'I/lg~ all ~a :-; It ll t t'lIll llcd t,) l'all tih' it'llt.' r . 

nuuld Ue rtll':lIIlngl . ':'>s If I )on~!'>all we r t.' ttl 
lrans(,' r Its hql lld ;tS!'.l'Lc;, i lwrt· a .-:f'U by tilt' 

IIH)IlI~'!' Sl 'cu r lng the Il'Ile r , vu t IIf til\, r l':H'h 

" f th,~ ~ ·uurl. SllIl' t' tht,rt: \\" Irl d thl'1L llf' 
n.1 aUl'quat£, n·!l1J' , I.\' at law for HH SI ) ill 

thiS l'uurL. the j "lIlI·t find!'> that tlh'rt.' ('lJ llld 

be irrt'pa ra lJl£' h:l r rn ttl Jn~SO if OOIl)!"S:l1l is 
nu t PJljuineJ f r olll t..:aI Ji ll~ LlII' t('L V'r. 

'(.'lJnnk,an·s a'ku lilell! til."! RIlSU wUllld 
l _t , ault, to enfun 'L' allY :.1 rIJltr;J.llun uW:1rd III 

h:urt':1 dDt'~ nl .t l'Il:.1ll ;.: e thi ~: f illd lll)! . nBS!) 
wl,utd ~ljll 11:1\'(' 110 :lIJ..,!11JI ~ ~ r t' ltll'dy at I. IW 

hc r t', III thiS CuurL ,1..,', ' (' P('/ rull'UIII t.:.rpfu, 
r "iu lI , 111('. I '. I'u&l lc S('/T/{'C ('UIllIfI·U. 

;j1l4 l l.S. :.!()U, ~17, ,~ ," S.C't. ,,:n , ":~", :-:~ 

• J 
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"ATIONAL J U UICJ..\L DECISIO:--;S \ '. 222.5 

L.Ed. 1~9~ (l9 :~~t: Di (;;o /'fl1l1li,., Cllltldol rnairn:Lills sl'I'unty ill the ~urn of $lf,:','Ifa; 
Firr Ius. Ass '1/. ~~l(.i U .~ . G·l, ti:I, ;-,1; s.r t. 1, ~ h"uld lht' arllllra lu rs dete rmine that it 1:0-
;\, RU L.Ed . -17 (I! I:I;)J; UlIllt'd .""I/I, 's /', l ' lIlitll..'ti to allY ur all of tlLat !'i1l1l1 (IIr nHlft'), 

Stalf of !'t'e". f ork, ';'US F .2J !t:!, :1:3 (:!d and lUS t ,S lIuth ing' that it ru rrcnLly Iras. If 
Cir . 198:i). In lhost' case!.', lht., f .. ,dl -ra l the !'t alu s quo is lJot maintain!'d , ami UUILJ,: -

cou rL" held t h:l t It·gal r(,lllt'dies ill sl"t, ' :->: 111 is perllli tt l'd to .:a Jl tilt' It"tt~ r , IlBSlJ 
C'ou rl" riiJ fl tlt !" .Iffin.' to IItal.;" injulIl'tl\'I' !' l:llIds I II 1"s(I its own nh,nt·~· Ilh~ $ 1 ;,5 , if~'i) 
rE'iie( ill j(:Jertrl l'l)u r t~ unavail:Jblt, . Tilt' withoUl rt'l"llurSL' Ih.: r l' . 

absenl'e ur kf,!a l n'lIlt'd\" is til ht' dl'lt ' r · I")" \ I I "" 'I)' ' I 
. • . , • .. . I {'\,lln III/..:" y, nu:-' s mutlllll IS ~1:.&nLI.' f , 

milled III tillS C41urt . If th .. a\'allabdl\ V uf I ' I I~ I ) ' [ ' I [[ , . I 
. . . ' ... ~ .. IS tl) I L' prl)l) 0 extell :S!OII Lit lit' 

II!!;al relllecl l C~ Itl sLa tf' Clllirt IS 11Ut ~ Uttl ' I [ l' [ ( I 
A Iter (I dla ral ltl'. ' u r one j" t'ar to It? 

Ci(, lIl to p r e-c luut.' inju ncll\'(' n~llt,r III' n -. II '. 
. I , ~t"fldl'tl I urtL l' r If IIt ·I't.'ssary) Ily Hl'l'Clrl ' 

fo rtJUrl the a\' :ubh ility tlf a 1l'l-:'al r " IIIl'dy l" I ,' l'le ,! . , 
", u[['"" '",,, LII l r I. . i"' . iJvng sall. :lIld ;jill' 0 1 ILl.; 

III a foreigll {'nuntry IS nut '" 

"The pa rlil's a r C' ill hot d ispute alJIIll t ti l! ' , 
untit:'r1ying l'nntrartual clalllls 1'1:ulluff 
claims it is d Ut1 flt':l r ly $1.000 ,0011 . Dt'fl'rld , 
an t assert s that plaintiffs o bli g- atillll to 11 1' 

dl'l lLn i ry l'11Ui,1 l,'lal .~j{) , () 1Jn,(J ( Jo (' t:" r la il1l,~' 

lillll:-l J: IIIIlj.! III 

lnr 'Jo; dt·t'is illll . 

11. "Filially. lhl.' C(ll lrt find!" Ihat th\' ha la lll 't' 

vI' Itard ... hip: .. tip~ dcclucu!y tlJ ...... ard I~H:-;I J. 

If lhc s lalu !' quo IS llIaintalll l,d, Jdt' nuant 

I . "n il' !..: , X\ I of IIIl' .-.ub\·un lr .. ... 1 rJlu \h k .. a .. 
r\l ll ll \~" ; " II .. , ;111\ I II 11 l ' CHic. I I',tr!\ C'JlI !'o ld~· , .. 

th .u all \" \111<.: .. 111111 . J ' '' I 'U II' "r J ,II ... · I ... IILC "1t. 11 .. ,, 

CH'r h:lS :In''\·11 h ... ·I\ \ n ' JI Ihe p;-l l ll ... '" 11": 1": 111 II I 

rdallf' " I " o r 11\ , ·H lllulI ... ' liun \ ~Itl l I h l" ',:I ... ·L· 

111"'· I1III:": I. I I\, LL p. lL l~ 111.1\ I;! lll' I" 1101' .. tilt. P,,,I\ 
".,1 1 ...... III \~llll lLg " f I " ~ , · \ ... I.' '' ~~' ,,( '(1,1 , 'I" ..... 

111 .11, JI !'op t llL' ('r d.l f c l t: IICl' a lit !. u. tI .·" II ~l,. t ll 
b;I\C bl, t'n .. lllI ..... blll n' "ul l L'J , ... "hll l n i l(' \1 1 .. ,n h 
1111111 lit".' J "l l ' of ~Udl \I,,'I ... l·. rite' ... 1111<; .. Ie,. 11 h' 
rd,'II"'·.! 10 . ,\ 0 111. 1111111 10 b,' 11I, . tl l\' 'cnlt- J 1111 

JI' r II,,· Kllk.-. "I ('''il L· lil.lll''" " lid AI UII I.t h , lI ! "I 

1111' 1111 . 1 "" II"II . ti l 11 .. 1111." "I l"Ii IlIIl· I ,.' . Ul1 k .. , 

L .l ll l ' l " , ....... ' 1.:1" "" .1 . II I 1'.111", I I ""ll' , 

2 . 1)IH1[· ... 111 .1.1 11 • .11. .. 1\1,·.1 q, 111 ,,1 ' '' 11 I .. .II" 

11\1\ .. " 11 1.111 " 11" ).!1"'111,1 .. . 11 ;:J1' 1'. II 'I,'I·, 1,,1. ,1..1 

I" 1111; " ~ ·I ' I ·l lll"l1 l II ' .11 1' 111.111' .dl"'I ' \\ 111)',1\1 1< 

' 11 1 ~ ' .111 11-: ,k .1 '. 11' I, ,11 I "I •. 11 " ' 11 I , I ,. I, I I II" 

(''' I II' "" \1'1"\'''1 Ih .• 1 1" ' "1' .tl\ \\,,1 I' 'II' . " 

t 1.,:11:" III ,II I' ll t ,1111 111 ( ,,," . :1 "1 .... 1·01 ," I !I~' Il,I' 

,Lu d Ift,'I , I" . " • ",,·.It II I , Ilt l" 11 11 .1 " '11 ," " 1: ' f •• 1 .1 
) I,tV IWlld lll o.! , '11 "11.111 ,"1. 

3. II \' Ihd ~'1 lil.,I .1,111 ', till" ("' Ull ,"10 " ,I,d !h, · 

lo' IIlp"r .ll \ " 11.11 11" .• : " I ,L l 1, .1 1'''''...1, ",~ , ' !l l ' 

.lfl ,w I." II ,,' d " "", dl" ' , ,., Ib ... · 111I ,luIl"" 

Il f f in'rs. djn'cllJ r ~. CII II l rtJll ill/..:" !,i.' rSOlls . par · 

t ' I Il....; , a f f ill ;I Ll· :-' . :lndllir ~ IlLsJll j anl's. is hl 'r l" 

h~ l ' ILJln ll t'd rrtll1l d.rl'l' t illl!" tt ll' li:J.Hk AJ·.la· 

Zl r :1 III hOllo r 1.Jr jI:J.,\' lhl' Ll'l le r vr t;uaran · 
Il' l' 1I 1\ ·UI\· , ·d he rt' II !. \ \ - -In " 11111 . a ~ s ~, t N il lI .or,' full y allt lv\.' , 

I{ I::' II · .. '1 I'l llP Ii rlJ r a I'n:IH ~ I IIl;!r y IIlJlltll'\l11I 1 

h t ;l : .\''' n :ll. :111 11 I IUIlf,.: :-.all·...; 1l ,"UIHI I .. 

·-t.t,\' 1111' :-' , ' I'r"l"', · d lll;.! ~ Ito ·l ld l ll!..' arbll ralll JII 
ur I h ~' Illllkr lY III/.! dl ~~lIt .. I:, GI{A.\TEU, 

S I) \,I:III :I:UJ, 

4, 111..: l "tlll In"I'III/ ... · .. 11 1.,1 11 I" ... ,,, ... ,,11. 11 till 

lI .. ",1I I .. .1 ' ''1'' ,'.,' "I ,II' 'II' II •• I." .1 1" \ :, 111111 .11 \ 

"'11111."" \1 \'lei"' ''1 . ,11 I 11..1, .011,11' It .. "'1'1: , ..... ' .' 
'1,. {"'f' I /1</ , ,/, c;;, t, r :,1 ~'; ' I 1.>.1 \)1 11,;1 

1 11 " {",nr . 1,,,",'\'" ,",,,' lId 111." l it.' ill'.ll:"f 
, • • • \, 0/ \ ... ·l1lhc1 1 1 \\" Illtl j,\ . 11 1'" ,,1 , '111'.11 ' 11~· .l r 

I' ll' I 11\' 1' .11 lit .. , It, ' .. ,' ""I I" ,,11\. 11 .. 1" 1" .11 \ .\1 

, .. Ll h,.11 III )' , ,,,,I 1" 1'" '. , ', ,I ,'\ I' .,', ,.1 ,I ).!I I II It II I 

',\ "'1111"" 1. 11"·ll·I,,,,·. 11" , .. h " uld 11,,1 bl' 10 , ,,.1 
I' " fI ' '' '\\, ( ,' .. I ,11\\ 11I1 11' l ' d ,L I", Ih •• 1 ,I ", ' \\ 1 I" 

" .. I 1" " "...I, d .11 1 " 1'1''' ' ' lIllIlI , .• Jlllodlh " 1, ' .. 11111 " 

III ;'1 : 11' ,·\ I J ... · IL I I .II I 1".11 111 1' .. \ , ., ' '\" " ' ''1, '' \f,. 

1."", /" . , . r", ,/ 1(""11 (tI .. 11\/ I ' 1J II l) i . L!lj ~ 

II II \ ,: ,1 ell 1 .... ; 0 •. '" " .• II JIII'I H" " , ./ '. J 1./ , 
1/" .. " 11 """" . / .. ( " ' II "ill I ~1 ' 1' 11 121i . 12 .!1 -
~.! IS I I ,\: \ 11,1,..') 

S, 'l l lc JU"·,, ltdIUII 101 II" .. (' 'Ill" IS IlI l' ld ' Jle 

t'o .ISC' J Uplll1i:J II S,L' g 21)J .IIlJ 211 U . ~ . c. ~ 133 1. 
111,111\' ,'\(' 111. IlIl ' lt: 1\ :11 "" 1 1' 11 11'1...- 11' Jn l,' l \l II' of 

C,LII\': I<,1c1 1' 11,' 11,' , ' I t'al lllg . 111 II ldq)l·nd l.' l1l U.I~I ~ 
r,'r ) UIlSJI .... IUIl . 

0 . A ILl tll"l: 1t li lt .. ;IL IIIIII 1"\,lIht· ~ Inlct Il.IIIIIII . d 

~tlllllltn lC ' " I,ll' " til ... ' CIJ II\CII LI II II . U I I ~ . l' I:j 2UI 
r l I".;. lit,· I'I" \ I ~IL' II ~ .,r \nIHIII J 1 ' · j,: . tl J.II~ :1 
)1 .1\' uf pI U\l'r:J'"g,> ;11 e Mil l :tl'pll .... ,b k· !,,· .... IU ) ... ' 

" , 

-

, . , 

, , 

i";.~''! ' 
~ " .. , .... ' 

-':': . 
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\ ', :!::'::' . h 

1111,: 'lIht.:UII II.,,1 L~ Ollt; of llit' kiIlJ, ,1' .... ldu·J III 

!tl: \.lh' ,1 I . Su Scli t"tJ.. v. IIJbl:rw'("IIJ1'n ' ( 'c). 411 
U,S .H 51 1 11.5. ':,14 S.O . Oil 2453 II . S. 

7. UUIl a.:,;lU's lltu lit lll p i t' tJ:lI c tJ eve n all aU \""c r III 
I I,,: Cl llllpf ... l lI! I lcrc .. !. SIIII'; C the lIIuliOIi I ' nt' Io.t; 

&1~l\lcd 110 al l::.\.'>cr W i ll u e I I C't c !t~ .. r y UII I II Ihe 

Oil bi ll a llutl IS l U I H fuJcJ . 

tI. f)'I II ~, . 1 1I •• hl.) " 'l)lI ' " rlt,' l tilt' ::.1:1I11 .. </U', \\dl 
Il ... · up" " If It " 1::' J.II I ,ll"k 'u ' "I.l II II<1 /1 / It" ...... llll'l/\ 

i n lite (UF III o f ,!", l.t· / lc r o( (;U;II ,1I1I ,'C" kll lph .• 
'" ."Id,kd). pt ... ·::. Ull l.lhl.\' hn·.IIJ:.c lit.: 1.1.· ' 1c1' I " I ~J.I 
,'''PIIl' tw II~ {II.,, " Il'llI1~ :l lld D(JI1~" "'1 1 "fluid !.Il.' 
Idl hi/it n(ll hlll" , I< / I!\IJ h.I .... l1u\\'('\('r. ,1,.;t"\'J 
I" :oe'"tC' ;1" 1',\ 1,'1"11111 ul lit,' /1'11,'" (01 Ihc 

d Ul ,lI lt ll ' u / lh,' , lI lttl l . lI t"11 kiIS I ) ,\ d,ll'll
l
'" t" 

d" "I ,," J I .. Ilk 1" ''''/ .,1 '.hh "\1\'11~"111 '\lil! 
,It" CUll I I h\' J)O:\t· t'lh,·!· I ". I Q 3.J 1'1111 ' . Ih ... 
".lI u, quo \\ til hl, '''<lIUII.l, " (''/. 

'iI. 110 .... '1IId .... II.'II I ~ J"I'UI ... 111\ •• 11\·, Ih.llh ,,,\t. 
111011.,," J"II, .. " H 11";1) I"" ""I .\lll' II'I'I, ·d I" , .... 
' 11.1", 11" III:,.IIIII UI1I d'"111o: .111\tllIlI~ \\II t. a"ll' 
Lllut·J 1I1.'.Ir liI: ,1 autuulII I .. 'l'l. I II I.' .111\ P"'t:llIl,tI 

1,,·1), 11"' 111. K ... l lh' l II h:" 11I .... l d, " ,".:h, I .. ,n t.,lI 
/I ,. "'I.l,",# lilt, . I III\IUI II::. PI'I I.' III I , I II, 11"11 ', • • \ .... ' .1 

hie: fit"" 1>' '' '/, \ .111 

10. Til .... l'oUIt " '"~' .. Ib,lI Ihc l(' I' ""111.' 1111""' 1'10' 
a boo' Iltt' :]\ ... d ... I'II' I), lJ{ 111<,/11.1,;111, I I I .111 .. {'h. 
men I u lld \' r ' he (' 111I\ CII II I,n . ( 'fl/I/p tlrt' ( 'urn""" 
P

u 
.. '", cf, "'A'}, t CII, "', U,u" ~'t, 4 C; I " ,SUl''' 10'" J I fl. \ 

(N,U.C."II..I Q77) (\t'!o,u.;., UIr Alel" 'I'" 111111/ Hilt'" , 1-Il.-J 
f lJlI J..,' r Corp. ,. 1'. ,\ , /', 'r /u",bu"J!.'''' ,HIII/IIC/,"" 

Itu.r n,u"'t~/""I.lI, 417 I ' ~, .'1'. :! I ~ . U .N Y. I 

1
11

7c::) '",,)., 1I .. \\ l.'\c" Ihc It'I,d \l1I1i::11I 1",-' 11." l !o I f (i ) I 
" "I ·111 ,1" ... ,,11 11'\' 11 1. IJvIIK~ II" II ' Ilo w a \' 1 (' . 

' 111t' l cJ III II .. usc u r PO"~'''' lon o f liS a"i!a4'I\, !.lUI , 
' )1 '1. III II, I'II\Q:r l u s;urher 11II,'f' ::1::. , ,'1\ I,v, ,, I 
UIIS/) 11" 1 \1I 1~ HIISU \\llh u ll ly Ihe rCCllur"i(' of 
r ... ·cUh·1 \ . 111 "lol (' Oi , --

f 
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764 598 FEDERAL ·BUWLEMJtNT 

1612. 1622 •• 4 L.Ed.2d 141 (1975). The 
C&8eB of Meell"8. ~BI8nc . Parker, and 
McGovern 8gaim~t the non·govt"rnmtnt de
fendants epitomlU the litigant actin~ in 
bad faith and for oppressive retulon&. 
Their actiona were but attempLct to haras~ 
and impose oppressivt" burdenfl on Defend
ant.s Hine.. Copeland. and BlUlco. The 
Court therefore orden; that Plaintiffs Le· 
Blanc. Parker. and McGovern pay the rea· 
~onable attorney8' fees inC'urrt'd by Defend· 
ants Co~land . Hines, and Basco, respec
tively . upon proof thereof. 

Accordingly. it is ORDERED. AD· 
JUDGED AND DECREED that the M<r 
tions of the Defendants for Summary Judg· 
ment be and are hereby GRANTED. and 
the cau8es are in all things DISMISSED 
with prejudice, COlts and attorneys fee p. to 
be paid by the Plaintiff. indicated abovo. 

ROGERS. BURG U)\;. SHAHINE & 
DESCHLER. INC.. Plaintiff. 

,. 
DO)\;GSAN CONSTRUCTION CO .. 

LTD .. Def.ndanl. 

No. 84 Ci\' . 79K4 (SWK I. 

United State!' Di~ trict Co urL, 
S.D. I\.w York . 

Nov. :l0. 1!11'4. 

Subcontractor moved fur pTt!liminary 
injunction enjoininjot ge neral contractor 
from calling certain letter of guaranty for 
payment, and general contractor moved to 
stay prOCt:f..·d i n~s involving alleged br tach 
of contract pending arbitration . The V i,, · 
trict Court, Kram, J., held that; (1) arLiLr3-
tion provisioll of s uLeontracl "'u.s not op
tionill, and (2) suhcontractor wa.s entitled to 
a preliminary injunction. 

Motions j1.T8nted. 

J. Arbitration "1.2 
Strong public polic)' in favor of 

resolution by arbitration extents to 
tional contracts. 

2. Arbitration -82.5 
Subcontract between general 

tor, a Korean corporation, and a New 
architectual design corporation was 
tract evidencin~ a transaction ' 
('omn1('r('(' within thf mt'aning of the 
tration Act and BPI such fell under 
vention of Recognition Rnd F.nfo,rc.,m,emtf, 
Foreign Arbitral Award" and was 
able in the di8trict court . 9 U.S.C.A. 
et .eq .. 2. 201-203. 

3. Arbitration =7 

Arbitration pro\'ision of 
was not optional , even though it 
that a party " may" give to the other 
notice in writing of exi~tence of ar.bltrat 
dispute or difference, where claule 
provided that a dispuli', unlt'!\~ "nicallll 
re~olved within ont' month from 
noliee, ""hall" be referred to arl,itrat:iOi'il 

4. Arbltrallon c-23.4 

Defendant'a motion in f ir!'t '-ourt 
of action to 1'tal' or difimisf. act: In all.egiinil 
breach of contract rt'lyioj:! 00 

provision dirl not e\'idenC'(I it!', intent 
wnive it.c;; riR'hl to srbitrate di"pute: 
eVE'r , deft'ndant ..... as requirt·ci 10 move 
wt!.rd arbitration or the district court w()uJd~ 
find it. ... conduC'( taJlt.Y.mount to u w'''''pr~ 

5. Arbitration C!=>8 

Fact that dispu\.(' undt'r !'Uh,..>nlra.d'l 
was to he arbitratE-ii did not dt'pri\'(' d;,'trid~ 
('oun of it. ... authority to proviti (' }lrovi.i.onl.l~ 
remedips. 

6 . Injunction ~1 36(3), 137(2 ) 

Subcontractor wa~ entitled to a •. ->".~ .. 

., 

- 'nr.n.,,"~ ! inary inju nction enjoininj:! J,!cneral c{ :1 
tor from callinj:! a cer1.ti in letter of guaran- '! 
ty (or full payment where relied "ouR'ht in ' 01 

q 
case was minimal since subcontractor " 
sought only to preserve stHtus quo with : ~ 
respect to the letter of KUllrcinty, and there 
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ROGERS. Bfuiirnm'Slt.\l~C~l~~;r-txiMOl~~.Iirt • .... · •. ~.y' .... ftj ·Ii .. ) ., 
could be irreparable llann to 111 •• iilia:i6; DoaiaD · i'furui.r .·~ ~P&t-:'trBSD 

<tor if general ""ntraotor w .. not . en· twenty per cent of that amounr (5511,217) 
;ned from calling the ·letter. in ' advance of RBSD'. performance. In 

Satterlee & Stephen. by Robert M. Call.· 
gY, Peter Grossman, New York City, for 

plaintiff. 
R. Paul Cater, Fort Lee, N.J ., for defend· 

.nC 

MEMORANDUM OPINION 
AND ORDER 

KRAM. District Judge. 

The abo\'e-captioned action is before this 
Court upon plaintifrs motion for a prelim i
nan' injunction enjoining defendant from 
calling a certain Letter of Guarantee for 

lyment and upon defendant's motion to 
stay these proceedings pending arbitration. 
For the rea!'ons stated below I both motions 
are granted . 

-BACKGROUND-

Rogers, Burgun. Shahine & Deschler, 
Inc. ("RBSD") is a New York corporation 
eogaged in business as architectural de
l igners of hospitals. 

Dongsan Construction Company. Ltd. 
1"Dongsan") i!'; a Korean corporation. with 
offices in New JersE'Y. engaged in bus iness 
as general contractors in construction 
projects. 

In 1982. Saudi Arabi. undertook to build 
a hospital in Jubail. Dongsan "ecured thl' 
main contract on this project. Dongsan 
subcontracted a portion of the architectu ra l 
a.nd engineering design work on the project 
to RBSD (the "Subcontract"). 

Under the Subcontract. RBSD agreed to 
perlonn certain serviees. some of which 
RBSD, in turn, subcontracted to other entj· 
lies. In return for lhose services, Dongaan 
agreed to pay RBSD lome $2,596.086. 

1. Antelc: XV I of the IUbcontract providc:s a:. 
follows: ~If .11 any lime: eithcr party conSl d.:= r~ 
that any quc:stlon, dlSputt or diffcrc:ncc: ..... hatso 
evc:r has afiloCn be:-tWttn the parti.es herein in 
relation to or in conjunction with this Agr.:=c · 
ment then th;u parly ma y (1"e: to Ihe: ot her p.an ~ 
not1C( In v.Tit ing of the e,,-i5tence: of ~uch que:. 

cmier to _un thi .. · · advance "")'mont, 
RBSD provided Dongun a 'Letter of Guar· 
antee from Bank A I.J &lira In the full 
amount of the advance paymenl The 
amount guaranteed by this I.tter waa to 
deereaae periodically commensurate with 
the percentage of work -perfonned by 
RBSD and paid for by Dongsan. 

The Subcontract al80 provided in broad 
term. for re80lution of dispute. by arbitra· 
tion in Paria, France, under the rules of 
Conciliation and Arbitration of the Interna· 
tional Chamber of Commerce.' 

RBSD has performed Borne of the •• rvic· 
e. required by the Subcontraet and Dong· 
san haa paid RBSD for that work. Punu· 
ant to the \.E'rms of the Letter of Guaran
tee, the amount currently secured i8 $155,-
766 . There have been occaaional diBpute. 
during the course of RBSD's perfonnance 
regarding changed 8pecifications, new d ... 
mands. and delays in performance. The~e 

disputes, for the most part, we're resolved 
amicably by the parties and a modification 
of the Subcontract agreed to on Augu8t 22, 
1984 . The modification essentially o.tab· 
lis hed a f irm . detailed 8chedule for the com· 
pletion of performance under the Subcon
t ract. The modi fication alfto provides that 
"[e]xCeJll as expre~sly ;Jrovided herein, 
both partje~ re&e rvt" a ll right."i under the 
Subcontract and the Suhcontract remains 
un modiflt!d and in full force and eff~ct." 
The modification in no way alters the dis
pute resolution mechanism set out in Arti
cle XVI of the Su bcontract. 

Tht' reafter. a dispute arose with respect 
to RBSD's performance in accordance with 
the schedll\e set forth in the August 1984 
modification. RBSD claims that the dis
pute concerns 8 very Bmall portion of the 

tlon. dl~PUI ( or difference and, unlcu It shall 
have been amicably rc~l vcd within one month 
Irom the date of such notice. the "me wll be:
refe rred 10 arbi tration to be finally SC'u\cd un
de r Ihc Rule~ o( Co ncili ation and Arbitrat ion o( 
the imcrnallonal Chambe:r of Commerce. unleM' 
othcl'V.·l!.t' a~ r('ed , In Pans. France.-

• 
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~. - .,. ' ... . -, .. s.. .~~~ ; 

'lilt . ,1'I'?\rrl·i~".i:l;·_hDlI 

work performed or owing" i);" 6:~:;,:.r(:~ 

• 

• 

16, 198(, Delli"'" motified aBSD, that jt 
intended to · complete tert&in of RBSD'. 
obligations itJ;elf, eff .. tin~ a partial termi· 
naUon of the Subtontract a., modified. Ad
ditionally , Dong.an inditated that it would 
withhold the remaining balance due RBSD 
under the Subcontract to set-off the antici-
pated expem.es in completinl{ those partJ;. 
of RBSO's aervicf6 it had terminated. 

RRSD d.imo that it ho •• uh.tantiall)' 
p(' rformt.·rl lill of it. ... ohilj.!!llIOnl' due LU dalR, 
that il is owed Rome $752,865 for actual 
and tendered pt'rformancc. and that it is 
cntill£'d to th~ re leasE' of the remaining 
$155,766 held by way of the Letter of Guor
antR(' lUi security . 

RRSD filed the complaint herein on No· 
\'emlwr 5, 1 9~4, alle>:in>: breach of contract 
by Dongsan and seeking i", i.e; alin thE" 
$90S,631 allegedly owed RBSD by Dongsan 
and 8. preliminary injunction enjoinin~ 

l)on~n~an (rom callin~ the Lel~r of Guar
anIRe. Ry Order to Sho ~' c..u.e dated 
Noveml>Cr 5, 1984, RBSD mo\'ed thi. Cour t 
for thl' prehminary injullctlon, pur~uant to 
Fcd.KCi\'.P. 65, The Court thereby .Iso 
t:nte red a temporary restra ining order 
&Kuinst DonRsan en)oJni ll ~ it from caHing 
the Letter of GUIH1:l.ntA.'C At thc rcque~t 

of. and ""ith the conti(' nt o f, DonJ.!' ~un , ti lt' 

he8rin~ scheduled on tha t molton was ad· 
journed (rom S O\,f'mbcr 13 to ~ o\'emUer 

21. 19H4, and the temportiry n:b trainilt~ 

order contiuued fur tha t Jt~ ' n()d . 

On No\'ember 21, l~F,L D Olll{s id.ri f ilE"d iL" 

motion to ulsmi"s or ~ta~· t hn. 8ction 1)(>00· 
ing arbitration of the dl~p ute!' herem.2 

2 . Dongs,an aC1ua ll~ l lyled 1t~ nu)!lon Ol\e II. du. 
miss on "'anou. &round~ a ll appurently related 
to the aireeme nt 10 urbllr .J te al~lt without re 
queMl n~ thai sueh a rbltralu," be held The 
Coun e"-pee" thaI Don" ... n wdl pursuC' It .. 
r1~h .. \0 arbttrallon ( a!. dl ","u~d In the le:l.l ) 
and therefore com,trues lhl ) llI(.1uun a~ one lor u 
Io ta' PC-ndlni a rbll n lt lon . 

3. Bit Order that date . thIS Court extended thr 
te~rorll r;. rt"s"lralnlng o rder for aood (" ilu"e (Iu 
allo\4' for the d"polil lo n of th(' mOlluru) 

4. Th(' Coun recosnlzes thill II I ) ..amC\4 hal un · 
uS\.1aJ \0 dt.pose of motion:. for a p rch mlnan 
Injuncti on without an c \'ldenuar;.· he-:mnK. Sa, 

counsel's argument.s at \.hat 
Court findo tha t both motions 
i"'JIted.' 

-DISCUSSJON -

Donfl"an', Motion Jor Slay 

II] For yean~ , cour1..6 were 
agreements which called for 
S,or H.R.lte p. No. 96, 6~th Con~ .. 1,1 
1, 2 (l~~41 . That hostilil)' was re"e~sed 
the enactment o( the Ft'deral 
Act, 9 U,S.c. 9 1 el .eq, The en,.ctl:nOllt'-p 
the Arbitration Act refle<'ted the new 
in favor of resolving disputes by a rDIt ... 

tion in order "to a llow par ties t.o ilvoid 
costliness and delays of litigation: a.nd 
place II.rbi tration agrcemenLli upon 
sa mt! footing as othrr con tracu>." 

1'. Albrrl.o-Cuh'" Co .. 417 u.s. 506, 
11, 94 S.Cl. 24 49, 2452-53 , 41 L.Ed.2d 
(1974) (quoting H.R,Rep. No. 96, 
Cong., 16t Se ... , 1, 2 (ln24)) . Th.t .t.rOlllt~ 
puhlic poiiC'y in favor of di~pute ... ,olt,U,lnA· 
by a rbitration extend!" to internntionlll 
trllcUi . Fotochront c. hie. I'. Copal Co .• 
F.2d 512. ~16 (2d Cir.l975). Indet'd, -_ .•• , •• '" 
cli lly to encou rage Americanl'l engaged 
international ('ommrrC'e to f'uh mit 
commerC'ili i disputes lC1 a rhitrntion, Con-. 
J;.:'re~!i ariopted and imp\<'mf'nt(·d thE' Con'" 
\'ention of RecoJ,!'n ition and Enforcrment of· 
FlI r e tJ(n Arbitra l AWHrdt' of Junto 10, 1958. 
9 U.S C. ~ 201 ~t IWq. (t il .. , .. Con\"t:'ntion"} .... 
Is/arid Tfrri t OTJI of Cura(,o o I '. Solit rOft. ; . 
lJ,,,ct'S, /'Ic .. 356 F .SUPI' , l. 14 tS.D.I' .Y,), 
n.lTd, 4!i9 F .2J 1313 ( ~d Cir.19'3 ), =t. 

q: . Fortl , .. \4'Qrd, 566 F .2d 8.;9 (2d CIr.1 9n). 
The- Coun . howc\c r. eX!"'C ll ed Ihnl the- hearJrlI 
un ~u"e-mbcr 2 1 "Wou ld be .. n e \·ldelll l.llry hear
In): The partin chuM' nul Iv offe r Ie-lli mony a t 
tha i hearin.,. and 10 proceed by wa y 01 arF\J mcnt 
h\· couniK l: therefore . thc\" ,ho\.1ld not b<: heard 
10 cry no ..... , o r a t .n ~ futu re dolle , thai the) wen:: 
1I0t r ru\"Jded an opportunll \· to produ("c tcstlmo
n , at a n e\·,denllary hea n np Su Semmes Mo
torJ , Inc ~'. Forti Motor Co., 429 F.2d 1197. 1205 
n 11 (2d CIr.1970): ~Qrhil1 Re('Ords Ltd. y, 

Mo'o~," Records Corp., 570 F.Supp. 1217. 1221-
22 tS .O." Y. t983 ). 

: ~~. -

(/efti 

I..Ec 
U.S. 

12 
arbi t 

disp 
, ubj 
rica' 
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voh' 
sect 
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this 
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a rbitration. . 
' .. 1st Se .. , 
n'versed by 
A roitration 
, .. .u-tment of 
n~ ..... polier: 

by arbjtra~ . 
I avoid ·the 
\111,' and to ' 

upon the' 
Scherk; 

506, 51~ 
.. £d~2d 270 
• "8th 
'hat ~ Jng 

resolution 
tiona l con
,,/ Co., 517' 
t,d, specifi: 
nl!aged in 
amit their ' 
tin n , Con-

the Con
Troment of 
. 10. 1958, 
;\·ention"). 

So/il ron 
:' .O.l' .1'.). 
1 ~3). cert 

J Cir. 19i7). 
h~ hearing 
II lar), hear, 
· ... lImonyat 
f~rnent 
;W rd 
: they were 
~ c 'cstimo
''''''''U Mo-
1197. 1205 

,tb LId. v. 
1 17, 1221-

c.. ... r ....... 1Mn ... 
dmird. 416 U.S. 986. i4 S.C\.. 2389, 40 
L.Erl.2rl 763 (197 4); ... aao Sch.rk. 417 
r .S. ;ll ;):;\1 n 1;l. 94 S.Cl. at 2457 n. 15. 

I:! I :\~:dnst this backe-round fa\'orin~ 

., rI 'll r: ,"" ' I. \\ . ' mll st 1'11,(,11 1,· whl 'l tlf' r I hl~ 

rh"\,III, 1",lwI'I '1l HH~I) :11111 111I1IJ,! :-. a n IS 

~U),." .• ·l leo ;,rhllra tioll At th(' (lui .... I . il 1:-. 

, .••.. 11' !hal I tw Suhfu lllra ('1 lII\'oh·,·d h, ·r, ·in 

1:- , j ' \'lIlI lr;1('1 "\'Id~'tH'illl! a lr:ln ~ a (' IHIII ti l 

\ '11!\,JIlj.! Clllllfll "f'I'I'" "",tlllll ttlt' 1!L".I II IIIl.: Ilf 

:-1'1';1,,11:': tlf tlt l ' Arllllr;Jtlllll I\I'! . ~I l ' :-:' .C 

11011. 

. \!'- "lI('lt. 
~ I l ' :' (' ~ 

i t fall~ ullllt:r 11\1 ' ('''11\'1'11 

~(I~ . ami i-.: l'llf'II'l'I·;dd, ' til 

th: ... ('''111'1 'I l ' ,...:. ( . t'; :': 111 

~"\'IIIIII :!nlt nf UJ(' Arll1lrall l ll l :\"1 prn 

\·lIk-.... UI rl' ll'\;11I1 llan . :J ~ fllllo~ ... 

.-\ (,,,uri hanll!.! Jllrt~ dll ' UIJ1l 1111'10'1' 1111 :-: 

rh :tplt 'r n l a y IlIn'l'! that arhltra ll\lll ht' 
h,·hll!! :ItTllnl:llh'\, With II II' :q.::rt ' , ·IIH ·1I1 :I! 

a 11.\' pbn' 11tt.' n 'lIl 10'11\'1111,11 rnl'. ,,111 'lll l'!' 

111:11 pbn' l" wllh ll l u r Wl\houl lilt l ·: :I I.,J 

SI;J.Il'~ . 

~ , U,S (' t: ~lIti . ~1()r~'I)\'I ' r , St'r ll llil ;i til th, 

:\t'l p rll\ 11 /1· .... ffl r ~ ~Lay IIf C'llur! P !'III"'l'd , 

111!.!,' llilul lilt' arl 'lt rallllll I .... \ '1I1I11 dl '1o'0I " ~I 

L.~ (' ,=;, :\ (· I · \lrdl ll~ I." , If Ih l:-. dl~PU\I' .... 

CII\'t'nll't! I,,, tltl' arltit ra tlllll d: ' ti'" l'tJll 

L:II II,·d III \1. . :-' UII{,lJIIL r:lI'I. th l'" \ " ' 111'1 IIllh: 

:-'~ ; I~ I I !" , 

Pri',"" ',J I" 

,\: 1:11/,/'" 
1 U:; :': , !to , 

"rll,· , ·, ·d lll,l.!:l !tlld 1, ' 1 Ih' I'; , rtl ' · ... 

:lrI,llr:lu' Sf'! .\11'£ ''''"1 .'1 '1'11'1 
('1/ j' (·f ·"f .... :', .. 1 .-,tll I ' ~" : 

:r: r~ d (,ir.l~jj'41 ~ :-. I:I ,\ 

:1"ll:l n I / I. S,·I,,·,./. I :111".,.1", ( .. 

~ ! -; I ~ :,11' ; ~I : ~ ('\ :!'; : ~ I \ p' \ , ·r "I1, ,' .j,, 

,1,10/ :-. \ ;1\ \\lIh"lI l r11 ... . ·U-.: ... I"" "f ,1: ,,')', II', : 

~'!1! d rl"lr,I" "1I pr<l \l "' ltlt l ,J ,1 1' d""1 

:!,;,," 1" \ ' " \ hI', ':1,1 It I I ' ., ' ... I. · ".. " '. '. 
' ; II"~';"" .\ ", ,'111, " r fllfff' r" II" '" 01 ' " 

I ~ I!" 1:111" 1, I" IIr ~'I 1"1 1 '11 ' ,,' \"1 

1 i .. :,", ",til. \1"" .. I tI ,,~ { .. ",' 
tl •• ", d .:; .. " , ,! ~,t 9 211' . II .. I~· 

I . ! I... 11 1. 1 t 11 ' 1 l I' ,il .. , , , " '111 • I .: i\, •• 1\'. ..t 

" h'l' I " ,,· ,'\ ,,,,,,!' .", 11,,1. I" ,II , n ' \ .. " 

lid '" to I" HI 

t> \:': I .. " ,'11 Ill'" ," I" '11 11 1\ ' ,I \'" '" It·, 'I." ,,·11 , 

" ' 11111'", II".lll 111. ' ("11\1"" ""'" 1· .... ( t; .~'" 
0\. ·,. ,1., p, .. \ ... ,I,,, ,, "I ",1''''1 'l ""'",d,,,, 
,1. , \ •• 1 I" '" ",'d,,\~, .L I' ~tdl "1'1'1" ,', ', I .. , .I" ~' 

(3) Plalatlff ~ that the arbI1ratioa 
provision of tM Subcontract is option"l, not 
mandatory _ Plaintiff baaea this argument 
on the follo ..... ing languR.J!e: "that party ' 
may ~ive to the other party nOli('(' in ..... rit
inC of thp l'Xi"lCnC'(' of such f!lIf'l-tion. dIS ' 
pUtl' o r rlifft'rC'ncc" (cmphRsI~ addl'fl) 

It 1:-' c1car Lhat Art icle XVI t' Il\'IS llln~ 

arilltr:LLIOIl u f disput.es that canllul ht , f'I:" 

s\llv ~'d anlll'ahly . Arttl'll' X\,I 1:-. l' lltillt,t1 

" '\rtnt ratioll ." Furthermofl ', Arlit',," XVI 
( IrllltIlU \ -:-. (rolll the lall~II;Jl!t' tjull\I'd ,111\1\'\ ' 

it :-. folluws : "unll'.s~ It I tltt> di:-.pUI ., J shull 

11;1\' ( ' \'l' l'll all1i('aLI~ ' I'l':-' I !I\'(,O ..... il!tn' OIlI' 

rllullil l fr'I!11 t ilt, dall ' II( :-, ul,: h !l'III,· , · till' 
.... ;ll1 lt ' .... Jlltlf h I' rt,ft'rn>n tn arbil r ;1I 1,11l" It'lll 

ph:L!'-I:-< addl-d). Tlti :-. is not bllg'U:'J.:'I ' l·r t'al · 

1I1).!:t1l option . Mnf'l'O\·I'r . 1l11l 1g''' :11 1 did not i, 

(" HH:--:'II in wr illng of 11..: 111\1 '11 1 \n p;)rlla ll ~' 

It' rl11l1lalt' lht ' ~uhl'tfnt ra(' 1. Thl'rt'afh'r . 

... t' \·l'ral l'lInll11l1 fl U'al 1011 "" wl'n' 1,),C' hanj.!!·d 

all"lllptln),! W n'!"lI lvt , thl:o> d':'\llIll ' :l1I1I('al d y 

Tl lo .... 1.lll' ( :ourt tll)~'l- 111'\ a :: r, ·.' Ih al 11I" !'-I ' 

I'nw lsions an ' option:, 1. 11111'1 flllll ..: Ih;t! Ih, :-> 

d l~ Jlll lt ' I !" )!"\"rnf"n 11\' Artll' i.' :\\'1 . Ih. · 
:lrhtl ra ti,lIl p rll \'L"'"l1t' of IIII' :--:'\I )" '''I I! r:LI'1 

I'la lllllff' s ol1ly olht'r d;lII11 11 1 0 1'1'" ... Lllllll 

I I. [lOIlI:S!LIl '!'- Tllfl \I'H I I" :-o\ ~' y I" !!t:tt 111,1l1! ' 

"'; 11 1 !l; l :-. I1I I1 prolC('l'ti('d til :l r h'I I' .l t lll l l : \lld 

H I\~!I ('111\11:0>(':-< n,, ! tol prHl'l"',j ! I,,'I'" " lll l" r 

[.: ..... , ,!l!I:tJ!\'. tlll' rt , rllrl' . I\. H~ll I" \\ .11', 1: 1": It... . . 
T'lt.: ltl III "lIfprt't'nlt'111 n f tI ll ' ;1r\It! r allolll !,r" 

\1';1 " 1, :llld :t:-':-"'rllll~' IlLll [ ' ''"1''.11. 1::1'' 

.. \ : , 1\ ,·d II!'- rlCI ,' . . !"" t, .. 
'\11'1 ," , ' Ih' :lrinl r .!I I'II ! 

.ld UI L: I" ""111 

I I I 11'"I j: ~ ,l t! 111" \ " ,j ' .. , ' ." !l~1l 11 ~' 

1": 1"'1 r . ,h·lI,\ ' "', : I , .1'· " " r,ill' 1"" '\ , 
11,11'" f i r ... : ,·,.u r l !:1". ,' :1," .11':'"'' 

r' I · , \\; 11\" l:'" rl~' 

I I" 11':": I' I .... 

. 111 . ' I, ', · :1 , :" 

" 

; 

~]ll: ' ";",lrAII 
" Ii 1''' " t ','i' , :':, 1 

~,., I,,,,, ,>, ' • • '- I,. , ~ 

. 1,." ,,'. I",. , '" 
77 t l '! t '1 1' I ~ !. .. ! I 

1/1 " ,/ .. , .1 1-

1 1 ""~":I!I" III"tl,,1I 1'1, ,1.,1, d \ \ ,.," ,111,,\ , ,1 I" 

II " ., ,,, Ij.t. " ", 1" '1' '" .... "",",, " ,10 ." . ... ! " ',, ". 
. . ,, 11 , ,I ''', ;1""\'''' \, II: h, "", ,. ,' .. 'I '" ~ II Ih . 

.,! 1'1 11 .01 I' , " I' •• ,IL. 1".11'" 

., 
~ 
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plc.bd inJ! in court , held not waived) DanK'
san IT\U~t, howevt>r . movt' toward arhitra
tlOll ~J r tlw Court will find It'" ('unduel wnw· 
muunt to a waiver . 

I\('c u rdin~ly. nongsal\'~ motion W 5tJ\j' 

t h{'s t' procef'd inJ,!'5 i~ ~ r .... nt('(L Oonj.!'san 

~h: t11 fili , proof til .... ' il ha~ r/llllnu~ III'\·d urh i 
Ir:l tinn proceedinj!s pursuallt to Artirle 
X\'I of th(' Suocont r iH't with t his Cou r t 

..... ith in thi rty day~ of lh(' datt' of this Ord('r 
and HHSD is dirpcte-o to procc(>d to s uch 
arllLtr ation. If llnllj!san liCit!!" nut Inslitutt· 
arhitra tion prul't't'olng s w lthlll thirty days , 
thi~ iu·tion will rCS UIlH' and non~san ~h .... 11 
am; Wt ' r tht' \'omT,jain t hy January IU. l !tH:" 
or ht' d('emed in default 

HBS'n :~ Mntio71lof a / ' r f'l l " "11(1 r,llIIl)11 ur· 
11(171 

I ~JI The f act thilt tim. d,SI 'uu' IS II I IH..· 
arimrat..cd docs lIo t dcprJvt · tht· C.."u rt o( it'" 
i.wthll rl ly to pro\'ult' I'nl\·I:oI. IOllal r t: l1ll'dl4.~~ . 

:-itf Hos{)- /~IN (J Ut"'t'Tf I ,CJr Ihsfnb~ . , IIIC, ,. 
( :om ·Cola Hou/I11,U ( ;.}. uf /,.:.·u· }'IJrk , 11Ir .. 

7 ~ ~ F.i!d 1:'..4 (ld Cl r . l~!'.H. l:.:n'11t ,CJ t '. 1',,· 
.0 1111 11 • ...,·clul/"{· ... lJlIskrtIJull Cl llli . :l 4 ~ 1 F.SuPl' 
711; . 71~t-~n 1£.1) .:\ .)" .). o/ rd. ,,' ik F . ~J lO(j~ . 

Hil i'; f~J Ci r . l!J i:!), ,,,, t' • . nt.'I' /{0.ll'\ .\fark", .,. 
In (' I H. ((Ii/ Cll' rk's L' ,lIu lI . : i ~jl"i l .S. :'..:1 :,. 
~I ll ~ . ('! J:,k:'L :!(i L.t:d.:!u 1~'~ ' (l ~Ji(l 1 Till ' 

," 'Ur;, Ill u ... t. th\·n ,fllrt·. J t 'CHk If I hl. ... 1:-- "' ;1 

pJ'II j!\.'r nl. ~\· " fu r :w InJIl:I~'lIllll 

' r; .... F :!oi :I~ lOj;';' 

Th. :-- I:uloanb .,: o\· \ 'rlllll"- tlu.: 1 ~ !'>II.1n l' t· (If 
;, Jl rt 'JlIlllll a r~ II LJun r llnl , art' \1,"1 ,11 t':"Lab

h ... hl'd III t ill!'> (' ,rcu l t :\ pn' llIlIJllary ItIJulir 

I IIIIL "' I iI 1!'>"' U4: IIld~ UpOIl 

,I :-.11\1\\ 1/110: uf \ <.1 1 Irft 'pu. r ... ddl· ha rr ll .111I! ii" 
l'ltilt"r \ 11 1L ~t.l'lIh\lud \If " U \'l'C~_~ nil l!,\ ' 

IIll· n l,:-. 01' (:!I l'ouf f u'U'11i l~ ~ "rn'u '" qU I '!'> ' 

lHIO!'- ~{)inC' t o tilt · m t 'n \ :- til f1la~t' th " 11I <.I 

fair i-!' n1u ll d for llt l~;dlol l a lld a tJ:.d a nn' 

ft . J)"n~""" , ; . f ..... ;.r~ ",·" tI,. ,1 L1ll' \1 4il Ll' qUI! ",df 

h, Up,-<,I 11 II " 1~ IInOl hk In "'<1 ,11/(1", II .. ~Ct Uilly 
III lilt' form .. I Ihl' L Clll'1 IIf (;uar ,tnU't 1t"mrh:. 
~ I ~ ,.J.i f' d l. p r t' :o.lImahh bc-c;HI'-<' I hC' 1.C'lI t'r nl1~h l 
l"~f'lrC' t')\ 11:0. own 1('lln ~ ;UIJ 1). ' "jol~.I " "'I Hdd h, 
f.·11 "Ilh I\O I IUIl~ . ~I t!)ll h,--, ~, h""' ('\ (' I , oI~ ln'd 
1\1 ,,"-' U l t ' al\ C'lIl t:Il) l tIIl " I lilt' 1"'lI t'r lUI 1111: 
dur ,I t IV" "I Ilw ar hl1 I aill '" KII !'> I I , .. d. , n II·tf \I, 

do !oil ~nd I" ILk pro, .1 til :o.lI~h ('\'t:II) ."" hl, 1! 

li lt' tUUr! tJ \ Ike-em h.·, 1<- 1""" ..1 11111' I h' 

~I ;t lll' q\H . Wi ll b< "',III It,/ ltH·,1 

o( hardship~ Lippill).!' dt'I'idt:dly toward 
par ty req ue8ull~ lht' preliminary 

Jarkson /)uiry. Inr. J'. H.P Hood &
/IIC. , 5!lG F . ~d 70. 7~ (~d Cl r . l!t7H); Set 

I'. p .. Jock " 'oh,, Musl r (:0. I'. lJaldwi" 

Cl r . I!179) . I fLiullhal LlII" ~ " I'" lld Jlrungteit .... 

h:l~ b"'\'11 1114.'1 in th ... prl·!'>l.'l1l ~aSt· . ," ' 11-
16 1 TIll' n 'lid snUl-!'ht in this ca.ae ii .... .l .. 

• .J 
minimal RBSn :-:"'4' k~ (lnly to j.m.'serve the " ~ :k 

~ lJHu s qUII ..... Ith r csp.'ct to thE' Letter of : ~i' 

(;l1a ra nlc'I ' "'T hl' st; tlu ~ quo has heen fre.. ~t:' · 
qUl'n tly ridil1l,d a:-: th, · 1:1 :-:1 Ullf't tnlA..'St.ed sta: .. ~': 
tll" ..... hic·h pn·\·\·.!I·t! th l' p{'ndilll! co:-: trover- :-<""-: 

!"\' Flunrf ,. " ·"lItl . ;'H!!I F.Supp, 793, 798 . "· : 
Is II t\ v 1";01 rrrl 44 :i F ·'rl ·'6' (2d Cir . ~ ., . • . • 1 . 1 , . uri. ~ ... ~ • _y _ 
1!1';' 1L a/fri. 407 t ' ,S :!:.:... . ~:! Sr.l . 2099182 I, 

I.. Erl .:lfl 7:!r: lI!t7:!), lI/w!nl III /:"'"n9, 849 ";") ;'" 
F SUi'!,. at 71 \of Th, ' b~l UII(·lInt.e!'ted Ita- +;~ ..... 
II I ~ I II tl ll:-: ('a~(' f(lund I)'H , t.! ~:t n holding a 
IA 'u"r Il f (;u arant,·, · f"r :$1:1;1 .766 with 
HItSl) h \ l l d lll ~ th: tt ~1I 11 I" L1111 "mnify Ba.nk 
:\l ·,b ;~l r;1 (li r lh l' it' th 'r :- 1, .. ,11 11 II he called. 
llunj.!'s(1Il ·~ :Jrj.! UlIll·nt I ha l th , · statu~ quo 
would lIt, prt'Sl'f\'f'O I,~' a ll, ,\\ 1IlJ! it to call 
tt l" h·ltl.'r alld loll-I ' tltl ' ~ l:I;", . j' ; l j secured 
lh ,·n ·h., 1' .. Ull i.lI·:IIIIIlI' · HH~ I i ~l'l'k~ only 
1" I'r"\'\'1\ 1 111I1IJ.,!.!'>0l1l f r lllll " :dlil ll! this let· 
h ' r .. 

Till' n,nl r ;,1'( dl!'>put. 111\· ,,1\ ,.:- nt..' arly ODe 

11 1111 11111 ri"lb r" nl ' JI': ~ i..t.11 I '" :t J.\ nrf'an cor-

1",r;tiil'lI " 1:1. .I JlI':lr'·IL:!~ III' f l\l'(j asset..& in 
II ... rnHl·.! ::'Iatt·!'> 111'1I..: .... ltll lll,'!'> maintain 
all Ilff,n' III :\\.'" .l l·r "' ,',' a nd a lArge 
.111I1IUl1 t "f it11U1l1 ;, ...... . '1. ... III 1':l lI k iH'l'ount.8 in 
~ ...... 'Yprk :IJld S't·" .J,· r:-: ,·.\ ThtJ~t> assets, 
h"""', ·\·,'r . I"'I ';IU~ \- tlll'.1 i,r, :.11 ! :'.;~:d. could 
t'a~L1~' h., d'·l'l l·tl,d u r r, ' lno\' I·d (rom the 

l ' II1I(,d :-:t:' II·... If tha t 'n'n ' to occur, 
HIS:,I), :" :i1Hl lly l .. r\·I..·,,\ !'r II. lhl!'> Court on 

"I . If .. ",,,I,·,h 1l1j.: d l ~ I'II " ItI\ I>I\~" tlt ' arl~' one 
In ll l l.,n J(,II.u ... KH"' " h,,' n',l :llll'IIl I'l l!d to reo 

\L t:HII 1>,,",,'\;11) ""m d "It1~ .11 1\1111 111= WI!h asscU 

' ..J I \lC'd 111 ' ..11 th:1I:1m"llnl ' " '1 1111" ;1n\ r Ol l!ntiai 
)l ldtmh'1I1 R:1,hcr II h;'l ~ lI !1'ld ~ \"II~'ht III avoid 
/II, 't'Q ' '''1-: ,lit ;111" ,\1 ,,'- 1"11,' '' ' 1:111\ unl'l'~'Ov~' 

hie "11m n"'l~ ...... iI \ 

.... ~ .. 

;,. 
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ROGERS. BURG UN. BHAHrNE. ETC. Y. DONGSAJ>; COJ>;ST. 7fi9 
Clte'''''' f.lupp. 7,.. (I'tM) 

an\' arbitration award obtAined in Par is demn ify ('ould lOla I J W,OOO'(HHI r.' rtam l~· 

w~uld he fru~tral.C'd . this I!'>. ,",uCfiC:-;t"H 111 ,·!.:tJ\h1i~h .... ' Tu.n s qu .... 

With TC'SP4.'C't l,(l tht.· J~tt ('r of Gunralll.t'e. 
tho potontial for fru.tration of RB~Il·. ,.,.. 
('(I\'('ry i~ doublNi . Thr moni~:\ sccurinJ! 
tht' J(·ttt·r aTe cu rrt>nlly in RBSH's J>Os~("s · 

!"ion If Oon}!,!o;an is p<'rmittC'd to call till' 
I('ttrr . lhO!'l' ass('L" would lit' l rans ft.' rr('ri. 
l':;st'ntlally, from RRSn l" Oongsan . Any 
arhit r.d Ot't.e TI1l Ill:ltinn thRot RRSn is fOnl! 
t1ro In TN'Ove r f roul Pnllj.!'S:ln, nr til:tl 

non~!'<Iall was not ,"'ntitlt·r! to l'all lht., h·ltl'f. 

wou ld III' nlt'ani llJ,!' lt'ss if PIIIlJ.! ~an Y,'\.' Tt' t il 

tram. fer IL" liqUid ass('LC:, inCTCaS('d hy tht· 
mOlllt':-; s~'cll ri n l! th\.' 1(, !tt ' T, out o f t he r cu<"h 

of thi:. Cou rt , Sinn' t heft' would then b<.' 
no :ulf'lIu att" rl' fn(' rty at law fu r RHSIl ill 
thi~ Cou r t, t hl' Court fillri~ that ItH' rt' ("(I\lld 

be irrcp:lr;'lblf' harm t(1 HH!-'n if f)on~~an IS 

not (>n)oi lwd f rom call inJ.! the' lC'lh'r . 

Don~",all ' s ar~\lnlt'llt that RH~n ...... ould 

he ahle tu l 'n fllr ('I ' :tny arhit ra tion award 111 

Korl'a dpl ':-- nol ('han~I ' th IS fllldmJ.! . HBS I \ 
.... ·oulo s lill 1.:1\'(' Ih l .ull'quall ' rt'TlIl'dy at Ia .... 
h~'n:. In lh i~ ("ourt. .1..;1'1' "drn /t'lllll ;':.r,ill! 
ratloll, /1/(', " . f'nh/ /( ' ...... , '1'/'/(,(' CO lli II / '" . 

3(q l' . ~ . 20!1, :! li . :1:-- S.\'l. ~:i 4 , H:J~, ,"'~ 

L.Ed. 12!I·l (l~I:t"'), /h (;iu/'fJ1/n l I' Ca",d"11 
Fin' /1/.';., A ....... ·'I , :!!)(i \' $ (j4 . G!I, ,.,r. S C·l. 1. 

;$, ~O LEd ,1'; · (1!I:t·,1. "1I1/c 'd :"rllfl.''; " 

State u/ .\', '/1 )'ork. ':'(1)0 .. F.:!.I ~ I~ , ! l :~ f:!d 
Cjr , I!!''' :~ 1 In t hn:.. · \' :1:-1 ':- . II" , (!',h'r: ,! 

("ou rt. .. h,'ld tll:11 I.·c :d r" l1wdi, ·:- 1/ 1 sIn!. 

court. .. dil l lint ~lIf fl('" \ .. 11 .:!!" , 1I1)IIIIt'II\" 

rl'ill,j II' '; ''/''''ni ,·ourt .. 1111;1\ :III,L1.1, ' '1'1,.. 
aL!'. ' · Tl~'I' Ilf 11'!!al rO'ml 'l!v I~ \1 , hI ' dt'l"r 

mlnl·J 111 1111:- lAlII rl If lit , ' :t\'"i!:.hlh :y of 

\(>~al r ~· rn.'rh,'~ III "'Lalc ' ,'I/url 1:-- TlI'1 ... uril 

elton! Ifl pr"durll' IIIJunrll\' I' rp\l('f hl,rt· . " 
furt lon thj' a\':1lbhdl!\, (If :1 Iq:al n ' tn, ·.1\ 
in a fu r t'll.:11 ("lIulil r y I" 1101 ... uff1(·I~'1I1 \ •• 

Th,.. partll · ... :trt ' III h .. 1 CIt:- PUll' :d 1P1l1 II ... 
unoer\yinc (·nntr: ,I ·t llal C'!a II 11" Pl:lIl1l1ff 
cia im:- I' I" dill' 'i":lrly ~ I IIUII (tUO n, ' f l ' ll( ; 
ant as :-I·rt:- 111:11 I' lalllllff' ... fll tllL!:tlt." . III til 

10, Th,· l ' IIJI C ""It.::> 111 •• 1 I lul. I' ",," I.' 4"l" ""/1 
:lhllUl lilt .1\ , 1I1~ hdll\ .. t 1"I'J "Jt;-lIh'!IC .• 11,10 II 
mi"" ""dn Ih.· (1'11\.'111"'1\ ( ''' ' ''1)(1 1' (""'/'01,/ 
" V"" ," d '" .: /11 ('''. ' ('U'" ,I 4 "'1 I ,~upp 1114 .1 
( '\; I) (:d I Q77) 1 \I'\) will, ,u,·t'''/hl',I ,... It _" 1.1 
TIJ"{n ( ... " I 1' .. '\' 1' .. ',O."b<1 .,}'IIt, M IIII, ,1 d'll l 
~IJ.\ il IUm .\11.\/1111<11. 427 I ~IIPI' '1 \ ... 11:'\ \ 

lion:; ~UIII/.!' tu t hc..' mf'rit.<t fo r till' a rh lt ra 
lor'!, dt·("i~ion , 

Finally , tht' Court f ind~ t hat thl ' Ita la w ',' 
IIf hardships lJJI~ d(>("ldt>dly toward IO t ~1 1 

If till ' :-; t..alus quo i ... Oll:linlalnt'fl. dt'fl' lIcilll ll 

f",'I:-; no lutnl~h ll' what,"()(.' \·I' r . I>unlo!s:iII 

llIaint.alll :-> ~t'c'u rlt y ill th l: :--U11I o f $1 :.:.,';(ili 
.. ltuuld tilt · a r hitr:llor~ 4il'll'rmilll' llt:1I It 1:0-

l'lltltkd t tl any UI' .&11 of lh:!1 ~11111 Inr murt'l . 
:tlld !o~t':- nuthin~ that it ('u rn 'ntly ha:. II 

I I\(' SUl tuS qUIt IS 1I01Illallltal lll 'd, aJl(IIII' I1~ 

sail i~ !tt'rmltt, 'd to ('all till' It ·lIt·r . HltSI) 
sialld~ to III~t, iL~ o w n llIont·.\' (tIll' ~1:1: •. i t;I;) 

Wllh l\lIt n~("ourSl' hl" rt· . 

:\l'l'lInl in ~ly , RBSO 's motio ll i:-- I!ral1l~·d 

HB~I) i:- to fi ll' pnl()f tI ( ext('Il!'oIUII tlf th, · 
I ... Ut'r of r.lla ranll'l' fo r lint' .\'~" H (101 111' 

\ · ;>I.I I· IIII"d f urth(>r If III'Cl'ss" r .\') Ity 11 1 '(' , ' 11/ 

hl' r 1 ;"1. 1 !'~4 I )oIlIo!Sall, alld any tlf il :
nffi l'I'I':-, d in 'l'to r s . {'on trolJilll,! ~wrSUII:-, l 'ai' 

t'nl~, aff iJi all ' .... and / ur ~uhs idi"ril, :- , i:.. h"r, 

It." t' lljoin. 'd froln d in' l'Unl! the Ib nk AI.1:. 
:: ir:l II' hl/ tlllr !lr pa~ 11,1' I. ... .'Ut· r IJf (;u: t r ;11I 

! "I ' illn,h· I·t! III 'p 'i n 

III ... 11 11 1. a:- :-;d o ut mon' full .\' ahu\' ,·, 

h HSI )':.. IIltttlUIi fur ,I pn ' lmllllar .\ inllllH'IIU I1 

.... (;IL\\,T I.::P . awl l )onJ.!~Oln ' :.. IlIlltlllll ... 

s l: I.\ 11,,':-" l'r!lI"'I,dtIJ)!'~ 1"'I,ri llll,: :I r lttiralllill 

of lh , ' III1ti l'riYlliC I " .. ,IUII' ' " I;I~ ·\\,TI'; II 

o ~ OI' . "" ~l ~ P \l, ,, , 

I'J';' '-' , ,,,,I II,. ~,,\,·, th.· H·I,,·, .. "",·h, I"" I 

""I , I ' , .1 11 ... 1111" I II 1)"" ..... 111"." 11" \ •• 1\ " 

·1111 I, ,! ' " " "11', III \ ~ Il> ~!oo" .. n 01 n ... . I''o(I' 10,,1 
, ,,,h II' II ' 1'''\\1' 1 11' ,,:UII,,: , Ill"" ......... '1' 1""" 
It'Il .... fll.,,, " l f \(Ii .... \ 1 \\,,11 ,,"I~ Ilt ~· r~'llllll'" ,,! 
t • • ' ,\, " til t.. "" .1 

1· 
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