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7654
1612, 1822 44 LE42d 141 (1975, ‘The
cares of Messrn. LeHlanr, Parker and

MeGovern mgsinst the non-government de
fendanis epitomze the lligant aciing m
bad fmith mnd for oppresmve ressoRs
Their actiona were bul sbempts to harass
pnd imposs oppreasive bordenn on Defend-
amtz Hines, Copeland, and Heses. The
Coort therefors arders tha! Plaintiffe Le
Blanc, Parker, and MeGovern pay the res
sonable attorneys’ fees inrurred by Defend

unts Lopeiand, Hines, Hasco

wmd TS
uwely, apon proof therso!
Accordingly, ® ia ORDERED, AD

JUDGED AND DECREELD that the Mo
tons af the Defendants for Summany Judg-
manil b nnd are hereby GRANTED. mmd
the camses wre n all things DISMISSED
with prejodice. costs and attormeyn fees to
be pasd by the Pimintifls indicated sbowé

ROGERS, BURGUN /SHAHINE &
DESCHLER, INC. PlaintifT,

L

[HOSGSANSUONSTRUCTION CU.,

LT, Defenduani.

No. B4 Civ. 7981 (SWHK)
Lnited Stater [isiretl Coort
E0 Mew York
Wov, il IHE4

Sdbemnirnetor moved
ITEJUL I R HET

{ur preliminary
Enpning  general  eoniraclor
{rom eallimg eertain letter of guaraniy for
pavment, and genéral conlracior moved L
stay procvicdings mvolving alleged breach

of contraci LR R 1S e The Lhs
et Court, hram, J., hidd that (1) ersLrs-
LT ;lrl,-'-"u:-:. .._r subiriipbract was nod |.-|l

tsonul, mnd {2) sulcontracior was entitled Lo
& preliminnry mjunctson

Motons granted

58E FEDERAL BUPPLEMENT

. "

= --r_I.L-"lﬂl'r'-h-r"
. !

I. Arbliration *=1.2

Strong public policy 0 favar of &
resnlution by arbitration extrmis o
tonal contructs

. Arbliration &=E1_5

subconiract between general oon
wr, b Korean corporation, and a8 Mew
architectun] demign corporation was o' g
tracl evidencing = transaction Invo
commers: within th€ meaning of the Ar§
tration Act mnd g such fell under the g
venton of ng'nilu,m wnd Fnforceme
Foreign At W warde and was snfors
able i the\distact couri. 9 USCA B
et meg. NI, 207-204

¥ Avbbiration =7

Arbitrntion proviesn  of  sobeon!
war not optional, even thoogh it (g
that & party “may” gve to the other p
nbtice in writing of exstence of arbit
dispute or difference, where clause
provided that & dispote, unlens smicabl
pesnlved withie one month from date o

moteee, “=hall" be referred 0 mrbilre

4, Arbitration e=33 4

Defendant's motion in first ~ouri filing
of metion tn siay or dismiss act i alleging
birefich af contracl relving on arbilea i
nrovisien did nof  evidenee it imLeEmt ]
walve 1tk nght 1o arhilrnte dipusbe: 1)
= |:|| rl-'l'|'|||.! L R T 'rel||||r|."| I [movE o -
ward arbitration or the dstricl court wu-u.ld.i
I-|'|E L= COREEt WEHLEMELED (a0 5§ WEWEE

i Arbitraiion ==

Fart that dispute spder subcontract
wnr to be arhitmmted did ol deprve dintret
Ml gl |r L= u|_,l_l1|-r|l_|, EfA rlr"l.'.l:- [ Tlmnk) |I-u!'|'|'t|!
e ﬂ'n,—.‘i ==

6. Injunciion &= 3R11, 1370Z)
Subeontracter was entitled 1o 5 prelim-?
AAFY munclian enpupng Feneral contree-
tor from eulling & cerimm etler of Foarmb- z
iy for full puyment where reliel sought in
rasr was minmil  sinee  soboonbractor
sought only to preserve stalus quo with
respect Lo the letter of guarnnty, and there




O [0 P . T 00

ould be irreparable barm o the walbeon:
—— if gemersl contractor wak not én-
wiped from calling the letter.

cgteries & Stephens by Robert M. Calls-

. Peter Grossman, New York City, for
-p|-1|F T

g faul Cater, Fort Lee, N.J., for defend-

il

MEMORANDUM OPINION
AND ORDER

KEAM, Destrict Judge

mhe abovecaptioned metson is before this
Court upoen plaintifls motion for & prelm:
nary injusEtion EnMRing defendant from
alling & certain Lotter of Guamntee for

wyment &nd upon defendant’s motion 1o
gtav these proceeding pending wrbitration
Fn; the reacons staled below, both motians

i pranled

—HACKGROUND—
Rogers, Burgun, Shahine & Deschier
Ine. (“RESD"] & & Hew York corporation
engaged in business as mrchiteciorml de

signers of hospitals,

Dongsan Construction Company, Lid
i“Dengsan™) i & horean corporation, witk
offices m New Jersey, enguged 10 business
B Eeneril CORLMACLOrs o constractiof
projecls

In 1982, Saudi Arabin undertook e Bobld
& fosprtal in Jubail Dengsan sefheed thie
main contract on this projest. SDongsan
subrantracted o portion of the drehiectural
anl eéngineering design work ch/ihe propee
& RBED ithe “Subconiract |

Under the Subcostructy RBSD agreed to
prrform certagi™Nasrviees, some of which
EBED in tues, Rubcontracted to other ent
o In sewgry for those services, Dongean
ifresda o\ pay RBSD aome 32596 0BG

L Arielg XV of the subconarsci provades #e
Iallows: “H @i any time either party conssder
Bl iny guestion, dipuie or difference whatss
Evrr hap ariscn between ibr partic berein 8
FElEliEd 1o o j;m congurction walh this Agrer
TER hen that party may ghve §o 15 olher pary

BOlCE W mg ol the evistener ol swch gue

i)~ _ .

i .lm:- | o ot 3% Do I AL ad
e : T --11'.:':_ - . s
ROCERS, BURGURMSOIME, AOONTEONTE T ags .

Doagean “further Agreed o pay-fEED
twenty per eent of that amoont (B519.21T)
in’ sdvance of RESL's performance. In
order @ secure thia sdvanoce -payment
RESD provided Dongsan s Letter of Guar-
antes from Hank AlJasirs kn the full
emouni of the sdvance payment The
pmouni guaranteed by this letter wis to
decrease peridically commensurate with
the pereentage of work performed by
RBSD and paid for by Dongean

The Subcontract alse provided m broad
terms for reaalution of disputes by arbitra
won in Pars, Frunce, under the rales of
Concilmtion and Arbitraten of the Interna-
tional Chamber of Commerce.!

RBED has performed some of the nérvic
es required by the Subcontract mpd \DHng
san has peid RBSD for that work) Puvsu-
ant to the terms of the Letter uf Guarsn
lew, the smount corrently secured s §155,-
766 There have besn Seciziornl dinputes
during the course of RESDE performancs
regarding changed ler:iﬁtﬁ'Jﬁrl* new de
mands, and dela¥i tnperformance. These
dinputes, for/theymdel part, werse reaolved
amicnlily by the parties snd o modificatsan
of the Babeofuect agreed to on August 22
19584 | T modiflication essentinlly estab
lighed'w firm. detgiled schedule for the com
ptite of performance under the Subeon
fraet. The modification also provides thai
Aefaceyt ms expreezly jrovided herein
with paries reserve mll mghts under Lhe
Subroptrsct and the Svhcoptrect remains
unmodeficd mnd m full force and effect”
The modification in no way kliers the dis

pute resaliution mechonmm set oot | Aru-

e XV] af the Subcontract

Therealer, n dispaie arose with respect

to HESD's performance in accordance with
the achedule set forth in the Augusi 1854

modification. HBSD claims that the ds

JFulé COfhicFRE & VErY ﬁ‘.'r.hl.. ',-ur:ir.-r. of the

o, disouir or diflerencr #nd, orleis it ahal

ey bern amncably resalved within one momih
Fram the date of ek notkce, 1he same chall be

relerred 14 aibitranen 1o be finally senled un

et the Rulew ol Concilistion and Arbhiration of
ber Ipdrrnadions] Chamber ol Commenoe. anless

mheratse agreed, 1= Parss, Frence ©

i e o 4
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work performed or owing., dn Seplember ' Movember &1 &his Cnunb.ﬁ

18, 1884, Dongean metified RESD that it
intended Lo compleie cerinin of RBESD's
otigauons iteell, eflecting o parts] Lerm
nalion of the Subconiract as modified, Ad-
ditspnally, Dongsan indicated that it wosk
withhold Lhe remaining bilance due RESL
under the Subcontract 1o set-off the antc
Pl EL[eENREE IN CmpelUng Choke parie
of RBSD's services il had termmated
HASD claime thai i
perrfoemsed g1l of

has substanimslhy
e dige L daile
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FI55. TE0 held |
KL

releise of
v way of the Latter of Guar
s sscurity

HRS filesd the

vEmber b, 1984, alleg

complamt kerein on Mo
ing breack of contract
by Dongaan and sesking mier oftn the
306 611 allegedly owed RBSD by Dongaan
and & preliminery injunction enjoining
Dongsan from calling the Letter of Guar
aotee.  Hy Order to Show Cause dated
1564, RBED maved this Court
lminery imuanetiar
Fed B.Ciw. P, B5% ‘The
enkered &

M avemnber oy
for the pre Pursaany &

Laourt Cherehl misi
LEmmpOTRry  red

Dang
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ing arbitration of the Wiinltes heremn ?
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|.n.:-u:| both motonae.? - Based upon’
dawits and memorands submitied, and g
counsal’s mrguments sl that hearing, g
Court finds that both mousns shoaold
granted * T

—DSCUSEI0ON—

Donpean s Motion for Stay
1] For
u"r-|'rrl.':|1 1% wh
* ALK Hep Mo , BEth Caong., lat S
i Zil¥2d4). Thaet hostilizy was ru\rr:.q.d
e enactment of the Federal Arbitrat
Act, B USC 8 1 et avg The enkcimeg
LEe Arfatrstion AcL reliected the new/ Dok
6 favor of resolving disputes by arbits
tion in order " allow parties Lo Byvoid ‘the
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[3] Plaintiff argues that the arbitration
provision of the Bubbontract i optional, not
mandatory, Plamefl bases this argument
on the [ollowing ‘thm
may give o the other party nolice
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