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try, the 're fusal to deal' in this case in­
volved only one relatively small buyer." 

/d." 
Under a rule of reason analysis, the 

Court is unable to st..:lle as a matte r of law 
that defendants did not unreasonably re­
strJ.in competilion in the relevant ma.rkcl.~ ' 
Plaintiff has presented expert evidence 
tending to show that defendants harmed 
competition in several geographic and prod­
uct markets. See Report of Dr. Jeffrey 
Perloff. Dkt. 157. at A-205. De fendants 
have offered no expert rcbutul evidence 
and, in fact. have entirely ignored Julian's 
expert report in their briefs. Thus, the 
Court cannot grant summary judgment on 
the issue of whether defendants unreason­
ably restrained trade. 

~ddition. evidence supports a co nspi racy or 
agency theory. which might impose liability 
on defendants for the tortious acts commit· 
ted by othcrsP As a consequence, defend­
ants' motion must be denied on Julian's 

remaining claims. 

II. Section 303 and State Tort Claims 
(lBI DeCendants other than Operating 

Engineers and Spanich have moved for 
summary judgment on Julian's remaining 
claims. arguing, first, that picketing and 
violent conduct by the Operating Enginee rs 

" cannot be attributed to thei r organizations 
and. second, that any picketing they them­
selves conducted was limited to the "pri­
mary" objective of protecting area stan­
da rds.%Z As explained earlier, however, 
these issues cannot be decided on summary 
judgment. Although plaintiffs task at t r i­
a! will be burdensome, the Court cannot 
hold that no material issue of fact remains 
to be litigated. Some evidence exists s ug­
gesting a secondary objective behind the 
unions' picketing. thus precluding summa­
ry judgment on the section 303 claim. In 

20. whil~ this c.3~ is disti nguishlble from Muko 
II as involving a t~rmin~lIon or an existIng con· 
tract. that distinction. :llone. is insurficicnt to 
make dcf~nd:lnts' alleged :lC1ions per se illegal 
under the antitrust 13ws. 

2 1. 1f the Trades Council unions had sought sole­
ly to substitute themselves as Julian's employees 
in place or the Steel Workers. that errort would 
not constitute an anlLtrust vlol::!. tio n because it 
would not have lead to a ne t increase in reo 
straint of trade over that c reated by the existing 
arr:lngement bctwe~n Juli::!n and the Steel 
Workers. Su lou·lou Designs v. International 
~djes Gll rment Workers Union , 643 F .2d 905. 
910 (2d Ci r.198 1). Evidence su pportS Julian 's 
theory, howcver, that the umons rorced Julian 
off the project site. thus affecting compe ti tion 

An appropriate order will issue. 

NORTHROP CORPORATION. 
Petitioner. 

v. 

TRIAD fi NANCIAL ESTABLISHMENT 
and Triad International Ma rk et ing. 

S.A .• Respondents. 

In the Matler of the Arbitration Between 
TRIAD INTERNATIONAL MARKET­
ING . S.A_. et a!.. Pehtio ners. 

and 

NORTHROP CORPORATION. 
Respondent. 

Nos. CVB3-79·15. CVS3-794B. 

United States District Court. 
C.D. CaliCornia. 

Sept. 4. 19B4. 

Actions to, respectively. vacate and 
confirm arbitration award against United 

beyond the substitution in a collective bargain· 
ing rcl:llionship or one group of employees for 

another. 

22. $cction S(b}(4) prohibits only picketing for 
"sccond3ry" objectives, not MprimaryM objectives. 
.xe NlllionQ/ Wood",:ork Manufaclurers Associll' 
lion v. NLRB. 386 U.S. 612. 619-33, 87 S.C!. 
1250. 1254-02. 18 L.Ed.2d 357 (1967). Area 
standards pickcting would nOI involve an un · 
lawful objective. while picketing to force one 
party to cease doing business with another 

would. Su id. 

23_ The parti es h3ve not briefcd the sta te tort 13w 
question or vicarious tort li::!bility under a con­

spir:lcy or :lcency theory. 
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States arms s upplier and in bvor of compa- .1. Arbitratio n e=> 1 

ny designated by s upplie r as its sole Tepre- Under Arbitration Act, a rb it rator's 
sentalivc (or sale of certa in s pecified prod· central role is to effectuate intent of par­
ucts and serv ices in Saudi Arabia were lies ra ther tha n requi rements of enac ted 
consol idated. The District Cou rt, Tashima, Icg-islation. ~ U.S.C.A. § 1 et seq . 
J .• he ld that: (1) decree issued by Council 
of Minbters of Saudi Ar3bia imposing flat 
ban upon commission agreements between 
s upplie rs and :lgenLS in United SUles·Saudi 
Arabian arms co ntracts prevented per form· 
ance of ecruin phases of marketing agree­
ment between Uni ted SUles arms supplie r 
and company designated as arms s upplie r 's 
sole represen Lat ivc for sale of ce rtain speci­
fied products and serv ices in Saudi Arabia 
within meaning of California statute pro­

·L Arbitration G=2. 1 

Where pa rties La arbitration agree­
ment were im·olved in a truly interna tional 
agreemen t to which applicability of a par­
ticular cou ntry's law or public policy was 
uncertain, so that enforcement of a rbitra­
tion clause would effectively promote or­
derly resolution of party ·s contractual dis­
pute, Arbitration Act pro ... ·isions would ap­
ply. 9 U.S.C.A. § 1 et seq. 

viding that performance of an obligation is 5_ Arbitration ~73.7( 1) 
excused when such performance is pre\'ent­
ed by operation of law, warranting vacation 
of that portion of arbitration tribunal's 
award of commissions to s upplier's repre­
sentative based upon those phases of ma r­
keting agreement violati\'e of Saudi Ara­
bian dec ree, but (2) enforcemen t of that 
portion of a rbitration tribunal's award 
based upon pre-Foreign Corru pt Practices 

Judicial defe rence to an a rbitrator's 
award was unwarranted where public poli­
cy in question involved Department of De­
fense regulations. a foreign government's 
decree. and Foreign Corrupt Practices Act. 
9 U.S.C. A. § 1 et seq.; Securi ties Exchange. 
Act of 1934, § 30A et seq ., as amended, 15 
U.S.C.A. § 7Sdd-1 et seq. 

Act transactions would be granted since 6. Co ntracts e=>103 
application of FCPA was not retroactive. California law does not require par ty 

Judgment accordingly. 

1. Federal Courts *".103 

Since both United Slates Arbitration 
Act :lnd 1958 Convention on the Recogni­
tion and Enforcement of FOreign Arbitral 
Awards reflect policy conside rations favor­
ing enforcement of agreeme nts to a rb itra te 
commercial disputes, legality and enforcea­
bility of arbitration award in favor of for­
e ign sales represenl:ltive of United St.:ltes 
arms supplier with respect to commissions 
due former on foreign military sales could 
be determined by reference to fede ral law. 
9 U.S.C.A. §§ 1 et seq., 201 et seq. 

2. Arbitrati on G=1 

The Arbitration Act was designed to 
allow parties to a\·oid the costliness and 
delays of litigation, :lnd to place arbitration 
agreements upon same footing as othe r 
contracts. 9 U.S.C.A. § 1 et seq. 

to violate the law of a fore ign jurisdiction 
in order to avoid liability for b reach of 
contracl 

7. Arbitration e=>6 1 

Decree issued by Council of Ministe rs 
of Saudi Arabia imposing flat ban upon 
commi:is ion agreements be tween suppliers 
and agents in United States-Saudi Arabian 
arms contracts prevented performance of 
certa in phases of marketing agreement be­
tween United States a rms s upplier and 
company designated as arms suppl ier' s so le 
representative fo r sale of certain specified 
prod ucts and serv ices in Saudi Arabia with­
in meaning of Californ ia statute providing 
that performance of an obligation is ex· 
cused when such performance is prevented 
by operation of law, warranting vaca tion of 
that por tion of arb itrat ion tribu nal's award 
of commissions to supplier 's representative 
based upon those phases of marketing 
agreement \'iolative of Saudi Arabian de­
cree. Wes t's Ann.CaLCiv.Code § 1511. 

i , 
I 
j 
'j 

. ! 
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S. Bribery <P1(1) 

In general terms, Foreign Corrupt 
Practices Act crim;n31i1.~S forcig-n corpo­
rate bribery. Securities Exchange Act of 
193~. §§ 30A el "eq .• 30A(a). :is amended, 
15 U.S.C. A. §§ 78dd-1 el seq ., 7Sdd-l(a). 

les, Cal.. for amicus cu riae The 

Company. Inc. 

9. Cunst itutional Law ¢='200 
Constitution 's ex post facto clause for­

bids retroactive application of a statute to 
penalize conduct which was innocent when 
done. U.S.C.A. Consl. Arl. I, § 9, cl. 3. 

10. Principal and Agent ~8l(2) 
In view of fa.ct that enforcement of 

milit.'lry arms sales commission claims 
based upon pre-1977 promises or payments 
by company designated by United Slales 
arms supplier as its sole representative for 
sale of ce rtain specified products and ser­
vices in Saudi Arabia to Saudi offici:lls 
would not expose supplier to possible pro", 
ecution under the Fore ign Corrupt Prac­
tices Act, since there was no evidence that 
supplier had engaged in conduct which was 
illegal under United States law prior to 
enactment of FCPA, FCPA would not pr<r 
hibit enforcement of tribunal's award of 
commissions to suppl ier's representative 
for sales prior to enactment of FCPA. Se· 
curities Exchange Act of 1934, § 30'\ el 
seq. , as amended, 15 U.S.C.A. § 7Sdd-1 et 

se~. 

Ronald L. Olson. Jeffrey 1. Weinberger, 
Bradley S. Phillips, William D. Temko. 
Munger, Tolles & Rickershauser , Los An­
geles, Ca1., for Northrop Corporation. 

Joseph A. Ball. John R. McDonough . J<r 
" seph D. Mullender, J r., Carole C. Rouin. 

Ball. Hunt, Hart, Brown & Baerwitz. Bev­
erly Hills , Cal., fo r Triad Internaliona; ~Iar' 
keting, S. A. and Triad Financial Establish· 

ment. 
Harold R. Tyler, Jr .. Michael B. ~!uka· 

sey, Eugene M. Gelern ter, Palte rson, Bel· 
knap, Webb & Tyler, New York City, Wil· 
liam D. Keller, Hahn & Calier, Los Angr· 

I. S:lUdi Ar:lbi:l first :lnnounced its intention to 

upgr:lde ils Air Force in the mid-1960s. In 
1969, :If\cr :l f:li \cd :lllempt to sell its F-S :lnd 
F-SO :lirera.ft. Northrop sought Qut ;) loc:l\ rep-

ME~!ORANDU:'! OPINION 

TASHI:'!A. District Judge. 

Thc:-;c are consolidated actions to, respcc­
ti\'cly, \';1cate anu confirm an arbitration 
award against North rop Corporation ("No r­
throp") and in f;1vo r of Triad Financial Es­
tablishmt:!nt flnd Triad International ~tar­
keling, S . .'\. . (collecti'ely "Triau"). Arbilra· 
tion \vas initiated by Triad in 1979, After 
lengthy proceedings involving Triad's 
claims to approximately $153 million in 
commission payments , the arbitration tribu­
nal (the "tribunal") made an award to Triad 
In the amount of $31,417,378. 

BACKCROUND 

The Marketing Agree";"ent 
On Oclober 4, 1970, in an effort to facili­

tate the sale by No rlhrop of fighter air­
craft and related equipment to the King· 
dom of Saudi Arobia.' Northrop and Triad 
executed a Marketing Agreement (the 
"Agreement"), The Agreement designated 
Triad as Northrop's sale representative fo r 
the sale of certain specifiea products and 
services in Saudi Arabia. Triad was to be 
paid a commission on consummated sales 
at a r,lte varying according to the type of 
sale and with subsequent agreements be­
tween the parties. Direct sa'ies by Nor­
throp to Saudi Arabi:l were to be com pen· 
sated at :1 fixed percentage of the contract 

price. 
The Agreement also contemplated "indi­

rect" sales. These we re sales effected 
through the United Sutes government, 
which were governed by the Foreign Mili­
tary Sales Act (now the Arms Export Con­
lrol Act), 22 U.S.C. § 2751. cl seq. ("F~!S 
sales" or "indirect s:11es"), For each FMS 
sale, Northrop would submil lO lhe United 
Stales Depa rlment of Defense ("DOD") a 

rescnt:ltive to :lid it in its cffort to sell a.ircraft to 
S:ludL Ar~bia. Northrop cOOl.lucted a. sur .... ey of 
middle cast s;ales representat ives :Ionu selec ted 
Adna.n Ka.sho~i, :10 principal owner of Triad, . 
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"not-lo-excced" price proposal which would FMS Sales 
:;en'e as the basis for a "Leucr of Offer" 
from DOD to the Government of Saudi 
Arabia. This offer, once accepted by Saudi 
Arabia. would be returned to DOD as a 
"Lette r of Offer and Acceptance" ("LOA"). 
1\orthrop and DOD then would execute a 
detai led fixed-price contract which would 
establish the final cost to audi Arabia of 
the program co\,. rcd by the LOA. 

rndirect sales were to be compensated at 
a rate agreed upon by the parties, but not 
less than one percent of the sales price. 
The Agreement further pro\'ided that com­
mission payments on indirect sales were 
"subject to the allowability and recognition 
of such compensation by the United States 
government." % 

The Agreement was to continue fo r a 
period of one year, and to be extended 
automatica lly for an additional five-year pe­
riod if Northrop procured a contract prior 
to October 4, 1971.' 

Beginning in 1971, Northrop entered into 
a se ries of contracts with the Saudi govern­
ment. in what came to be known as the 
"Peace Hawk Program" ("Peace Hawk" 
Or the "Program "). Northrop made FMS 
sales of ai rcraf t to the Royal Saudi Air 
Force ("RSA F") under Phases I, II , IV and 
VI of the Program, and sold maintenance, 
construction, training and other support 
services and material under Phases Ill, III 
Extension ("IIIE"), V and VII of the Pro­
gram. Sales to Saud i Arabia under Peace 
Hawk Phases I through VII totalled $4.2 
billion. 

2. The: Agreement. n 2(g). provided: 
In the e~·e nl of such [indirect) sale:s. If permit­
ted by Unite:d St:ues Inw. Northrop shall pny 
Triad such compensation as the p::mies shall 
acree. bUI no less than one percent (1%) of 
the s.3lcs price. subject to the aUou:abdity and 
n:cO&nllI0n of such compcnsntion by the Unit . 
ed States Government. 

3. Northrop procured its nrsl conlraCI prior to 
Octolxr 4. 1971 . .lnd the Agreemcnt was extend· 
ed to October 4. 1976. A Second Amcnded 
Marketing Agrccment was entered into on Apri! 
'4. 1972. contalOlng.the same b3sic provisions. 
but expandmg the product coverage. 

Prior to April 1972, the Saudi govern­
ment had signed LOAs for Peace Hawk 
Phases I, II and III. Each LOA contained 
line items for commission paymcnts to 
Triad . The amount of comm issions for 
Phases 1. II and III also were "recognized 
and allowed" by DOD as an element of the 
con tract price paid to ~orthrop by the Unit­
ed States government. I 

By August 1975, Phases I and II of the 
Program were completed, and Phase II I 
was nearing completion. In an amendment 
La the Agreement executcd on August 15, 
1975, the parties established a schedule fo r 
payment by Northrop of all Triad fees 
earned under Phases II and Ill. ' The 
amendment provided fo r payment of com­
missions on May 10, August 10, and No­
vember 10, 1975. The May and August 
commissions were in fact paid by North rop 
on August 20. The commissions due on 
November 10, 1975, were never paid. Nor­
th rop denied liability for any outstanding 
Phase II or Phase III commissions; the 
issue was submitted to the tribunal fo r its 
resolution. 

Northrop's Phase I V price proposal to 
DOD included line items fo r commission 
payments to Triad. However, DOD neve r 
advised Northrop that the Phase IV com­
missions had been "recognized and al­
lowed." Nor did DOD include line items 
fo r commission payments on the Phase IV 
LOA signed by the Saudi government on 
January 4, 1975, Nevertheless, on Apr il 
10, 1975, Northrop and Triad signed an 
advance commission agreement under 
which North rop paid $6 million to Triad 

4. Following S3udi 3ccept;nce of the Ph35e III 
LOA. DOD approv3! of Phasc III com missio ns 
was wi thheld pending an investigation by the 
U.s. Air Force ("'USAF") into the nature of the 
payments. Alt hough 000 3110wed Ph:t~ III 
commissions in e;(cess o f S5.5 million. the USAF 
:tdvisc:d Northrop th:tt ad\·ance approval of 
agents· commissions included in FMS s.ales con· 
tracts would in the future reqUire the express 
written conscnt of the foreign government in 
question. 

S. Phase I ... nmmissions have been paid and arc 
not here in iSSue. 

I I , I 
I 

, ,I 
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ag':lill~t commissions which might become 
due under Phase I V. The ;Igrcement a lso 
provided tha t Phase IV Commissions would 
not be subject to recognition and allowance 
by the U.S. gO"ernment. 
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vised Northrop that aJ:ent's fees and com·· ., • e ;. S . . 0 0 ~ . 

lowed on Phase IV. 

No Phase IV commiss ions. othe r than tnt,.' 
S6 million 3(h-ance. were ever paid. In the 
arbitra tion proceedings Triad claimed audi­
tional comm iss ions On certain Phase 1 V 
r.\rs s:l Jes; Northrop cOUnterclaimed for 
recovery of the S6 miJIion ad"'ance commis­
sion paymen t. 

missions would nOt oe rccoJ:llized and al· • <...; .:: '':; .g g ~: i.! 
On july 9, 1975, DOD amended its De. 

fense 0 'JJ:lrtmcnt circular relating to 
ag-ent's fees to require eVery supplier act. 
ing' IInder Con tract with DOD fOr sales to 

Saudi Arabia and three other Cou ntries. to 
certify that its F.\fS contract price did not 
incl ude any direct Or indirect COSts fo r 
agent 's fees nOt approved in writing by the Tenllhlatioll o[ tile J/arkcting Agree­

'nent 
purChasing COuntry. By letter dated july 
28, /97.1, l\'orthrop terminated the Agree­
ment with Triad. In so dOing, Northrop 
s t;lted that the U.S. gO~'ernmcnt had inter. 
preted the letters and S"'tements of the 
Saudi government as an absolute prohibi­
tion against agents' fees Or commissions in 
F}IS sales. Triad refused to agree to te r. 
mination of the Agreement. Only after the 
Saudi gO\'ernment signed a Phase. HIE 
LOA containing :1 specific prohibition 
against the payment of fees Or Commis­
sions. did Triad agree, On August 15, 1975, 

DOD Submitted its Phase V Letter of 
)£fer to the Saudi government in January 
975. On March 6, 1975, Assis"'n t Secre. 
''1 of Defense RObert EllSworth wrote to 
rl ('o 'titan, Minister of Defense and Avi­
:i . Saudi Arabia, s tating that Nor. 
rop's Phase V proposal included commis. 
>n payments to Triad of approximately 
5 million. In a written response dated 
.y 17, 1975, Prince Su l"'n advised DOD 
It the proposed Phase V Commissions 
re unacceptable and that the use of in­
mediaries with respect to arms sales to 
Sau di go\-ernment would not be permit-

to terminate the Agreement as to Phase 
III E. 

The Saudi Decree Thereafter, the Director of the De­
;e Security ASSistance Agency advised 
Ice Sultan that $23 million in Triad COm. 
:ions had been included in the Phase IV 
'. By !etter dated June 10, 1975, 
ce Su/t.ln reiterated his non-accep tance 
,y intermediary with respect to arms 
contracts and stated that the Saudi 

I"nment would not allow Phase IV com-

On September 17, 1975, the Counci l of 
Ministers of Saudi Arabia issued Decree 
No. 1275 (the "Sa udi Decree"), which pro. 
vides, in part: 

an payments. 

.ndi­
"ed 

• 
10, 1975, the USA F advised 

r tllat it would not be permitted to 
e commission payments in its Phase 
or Phase V price proposals . On June 
' Saudi Min istry of Defense and A via. 
' :lI ODA") issued a public proclama. 
'ferring explicitly to the Northro!>, 
relationship and stating that the 
ment \\.·ould not permit the payment 
nissions to agenL'\ in arms sale Can. 

First: No company under COntr3ct ... :ith 
the Saudi Arabian Government for the 
s upply of arms Or related equ ipmen t 
shall pay any amount as commission to 
any middleman, sales agent, representa. 
tive, Or broker irrespective of their na­
tio na lity, and wh<>ther the contract \"'35 

concluded directly between the Saudi 
Arabian GO\,ernme nt .. lnd the company Or 
th rough another s tate. Any commission 
arrangement already concluded by any 
of these companies with any other party 
shall be considered void and not binding 
for the Saudi Arabian Government; 
Second: If any of the fo reign Companies 
described in Article I (one) were found to 

'T1ent, 

.: lIfE non s proposed by DOD as an exten . 
P)'.1SC If I. ,\ Ph.1sc rJ f E LOA, sil:ned by 

\rabl.1 on '\Ul;ust 14. 1975. COntained a 

~l ili· 

Can­
?~IS 

DIS 
Jnited 

0D") a 

aircraft 10 clau",. ImpoSing a 1013' ban On Inc PO"menl of, survey of 
co~mlSS l ons In connectIon \Vuh thc PIJ."'ISC lrlE.

nd 
sclc=cled 

prOJccl. ;r of Triad. 
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been under obligJtion for the pay- The t r ibunal further held that payment of 
mellt of commission, payment of such commissions n.g-recd to and earned prior to 
comm ission shJ.!1 be slispended afl('r nOli· 1977 would not subject Northrop to poss i· 
fying the concerned companies of this ble prosecution under the FCPA. How-
decision. Relevant commissions shall be ever, the tribunal found Lhilt, under the 
deducted from the total J.mounl of the 3110wability and recognition ciau!;e of the 
contract for the account of the Saudi Agreement. Triad had ass umed the risk 
Arabian Government that the U.S. g-ovcrnment would not ap-

Northrop sought no further services prove commission payments. Thus, Triad 
from, and made no IJaymcnts to, Tri:.ld :.If- was not a\\.'arded commission payments 
te r September 17, 1975. The Saudi prohibi- which were not allowed by DOD. This 
tion, as expressed in Decree No. 1275, was induded payments under Phase IlIE, V 
incorporated in a Ph:lse V contract b~lween and thereafter. With respect to Phase IV, 
DOD and North rop, executed in March of the tribunal found that Northrop had 
1976. No fees or commissions were indud- waived the Agreement's proviso and there­
ed in any subsequent LOA signed by the fore was obligated to pay all commissions 
Saudi government, a nd each LOA requi red despite the absence of DOD approval. The 
Northrop to cer tify that the compensation tribunal denied Northrop's counterclaim for 
paid to a marketin g agent would not be Phase IV advance commission payments. 

claimed as an allowable item of cos t and In May 1983, the tribunal issued its Deci-
would not be included in the contract price. s ian on Factual and Legal Issues P resented 

The Arbitration Award in Second Stage of this Proceeding ("'Sec· 

Pursuant to the arbitration provision of ond Decision"), in which the amount of 
the Agreement, Triad filed its Demand for damages was assessed. During the course 
Arbitration on July 31, 1979, claiming com- of second stage proceedings, Triad asserted 
missions owed by Northrop. Northrop additional claims fo r housing constructed 
counterclaimed fo r Phase IV commissions by Northrop pursuant to a USAF-Nor-
advanced to Triad prior to DOD's re fu sal to throp contract executed in September 1977 
allow such commissions. North rop a.sse r t- in Peace Hawk Phase V. Early in 1973. 
ed as a defense to Triad's claims that the Northrop and Triad had executed Product 
Saudi Decree bars any co mmission pay- Agreement No. 5. 11 which provided for com­
ments by Northrop to Triad and that any mission payments on contracts for the con­
payment by Northrop to Triad might sub- struction of RSAF hous ing cantonments. 
ject North rop to prosecution unde r the For- The tribunal found that certain housing 
eign Corrupt Practices Act (,'FCPA"), 15 constructed du ri ng Peace Hawk Phase V 
U.S.C. §§ 7Sdd-l, et seq., enacted in 1977. cons tituted housing cantonments within the 

In its Decision as to Liability in the First 
Stage of Bifurcated Proceedings ("First 
Decision"), the tribunal found :-.!orthrop lia­
ble fo r commission payments on Peace 
Hawk Phases II , III and IV . In so holding. 
tbe tr ibunal rejected ~orthrop's cont~ntion 

that the Saudi Decree rendered payment of 
co mmissions illegal under California law.~ 

i. The ,\ grccmcn!. ~ 13. proviues !h:lt "The \':llidi­
ty and constructi on of thIS A"reCI1lCll! shall bc 
govcrncd by thc laws of thc Statc of C.ll1forma 
in the Uni tcd Statc:; of Ameri ca ." Thc applica. 
ble l:lw is discusscd. post. 

8. This agreemcnt becamc dfcclin: on January 
1. 1973 and was to "cO'\'cr and be appl1cablc to 

mea.ning of Product Agreement No. 5. and 
that Product Agreement ~o. 5 was not 
subject to the Agreement's recognition and 
allowability clause. Accordinl(ly, the tribu · 
nal awarded Triad comm issions earned on 
the Phase V housing construction contract. 

NorthrOp seeks to vacate the tribunal's 
award on the ground that: (1) the legality 

the conl(act fo r c:lnlonmCn!s for thc Royal Sau­
di ,\ir force 10 bc cons.t ructcd al TJif and 
Dhahra n." rcganlkss of whether such co nst ruc· 
tion was designated :IS a part of the Pc:!.C!! I i:lwk 
Program or part of :J s<:p.J.r:uc U.S. -S.;\Udl con­
tract. 
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and enforceabil ity of the Agreement in­
volve legal issues affecting "fundamental 
public interests" and, the refore, were not 
arbit rab le; anu (2) even if the le~'lity and 
enforceability of the Agreement were arbi­
trJble, the tribunal'$ decision was contrary 
to law and public policy and must be o\'er­
tu rned. 

DISCUSSION 

Arbilrabilily of Ihe Displlle 

[11 Both parties mainta in that arbitra­
bility of the Agree me nt is to be determined 
by reference to fed era l law. The United 
St.,tes Arbitration Act ("Arbit ration Act"), 
9 U.S.C. § 1 el seq. , "create(s] a body of 
federal substantive law" which governs the 
st..1.ndards for enforcement of an arbitr:l­
tion award with respect to "a contract evi­

,..<knci!:l~Jnsaction inv?lv~.K..£.~_~' 
\ Moses H. Cone Memorial Hasp. v. MeTcu· 
' ry CanslT. Corp. , 460 U.S. l, 24, 103 S.Ct. 

• (L 927, 94 1, 74 L.Ed.2d 765 (19S3~ Prima 
,,,":,, Painl Corp. v. Flood & Conkl in Mfg. Co., 

.. 388 U.S. 395, 400, 87 ~t. 1801, 1804, 18 
,L.Ed.2d 1270 (l967~"Mediterranean En· 
}teT., !.nc. v. Ssangyong Co?,., 708 ·r .2cf 
. 1458, 1463 (9th Cir.1983).)'However, the 
Court of Appeals for the Second Circuit 
recently held that the 1958 Con'·ention on 
the Recognition and Enforcement o f For­
eign Arbi t ral Awards (the "Convention"), 9 
U.S.C. § 20 1 et seq., was ,pplicable to an 
arbitral award made in the United States, 
but involving two foreign entities. Berges­
en v. Joseph MulleT Corp. , 710 r .2d 928 

.1 (2d Cir.1983)' ~t least one cou rt has held 
that questions concerning enforceability of 
arbitration agreements are go\'erned by 

federal law, whether the action arises 
der the Arbitration Act , or the Convention. 
Halte r of Ferrara S.p.A. , 4,11 F' .Supp. ?is, 
780 n. 2 (S.DN. Y.1977), afj"d, 580 r.2d 
10.J.I (2d Cir.197Si] As noted in Scherk v. 
Albcrto·Cuhu Co., 417 U.S. :;06, 520 n. 15, ;( 
94 S.Ct. 2449, 2457 n. IS, 41 L.El2"d 270 
(197.1): 

The goal of tht! Convention, and the prin­
cipal pu rpose underlying American adop­
tion and implementation of it, was to 
encourage the recognition and enforce­
ment of commercial arbitration agree­
ments in inte rnational contracts and to 
unify the s tandards by which agreements 
to arbitrate are observed and arbitral 

I awards are en forced in the signatory 
countries. (Citations omit ted.) 

D>ince both the Arbitration Act and the Ca n· 
vention renect policy conside rations fa\'or­
ing enforcement o f aVfemcnts to arbitrate 
commercial disputes!"Ue Seltel *, ,b( 'i" U.S. 
a4 51n. lJ, gj s:er.· :!r"z-t5~Mlttter-tif 

Fe,; UJ a, ot tl l P.9app:-3t 'i8Q fl . ~ the legali­
ty and enforceability of the subject arbitra· 
tion award may be determined by re ference 
to federal law] 

Nort.hrop asserts that the tribun:l.1 ex­
ceeded its authority by deciding legal is· 
sues affecting rundament..1.1 public inter­
ests, and that arbitration is an inappropri­
ate fo rum in which to decide s t.atutory or 
public policy. Specifically, North rop chal· 
lenges the tribunal's autho rity to construe 
United States policy as announced by DOD 
in s tatement.s and public.J.tions , and as cadi· 
fied by Congress in the rCPA; and Saudi 
policy as promulgated in the Saudi Oe­
cree. IO 

( ~, 

9. The court in lll!rgt!Son stated: -stein corporation. Thus. II is pos:' Iblc Ihal the 
We adopt thc view that awards "not can. ! subject arbitr.:uion is governed both by Inc Arbi · 

1 
,t, sidcred 35 domesti c" denah:s a\\'!lrds \\ hlch Iral ion Act and by thc Conventlon. !d. at 934. 

!o~1 ~~--arc subject to thc Con\:cnllon not because 
m:adc abroad. bUI because made wlthm the 
legal fr.lm,:work of another country, e .g., pro­
nounced In :lccordancc wlIh foreign law ur 
involving panics dom iciled or h:l\'ing tnc'i 
princip::lt r13cc of bUSiness outSide Inc enforc­
mg jUrisdiction. 

710 F.2d ;11 932. Here. although Northrop is a 
California corporation h:l\'inS its prinCipal place 
of bu~incss in Los Anedcs. Tri:ld FIn:!.ncL31 Es­
tab lishment is a Liechtcnstcm esta blishment. 
and Tri;)d Intc:rnallon::ll Markelln!: is ;) Llt.'chcen· 

/ , 

10. Doth Ihe Arbitration ACI and the COllwnllon 
permit a rcviewin!; body 10 refuse recosnition:J ) 
or c:nforccmcnt of ;)n arbllt';)l award which is 

al 5 19 n. 1.1. 94 S.CI. al 1457 n. I:; . In applyin!:: 
co ntr;) ry 10 public policy. S~e &:herk. 4 17 U.S. ) . 

zd 
.) 3 the "contrary 10 public policy" st:lndard I do nol .Ies 

reach the issue whet her the Northrop·Triad dis· .. j to 
pule is SO\'erncd by the ,\ rbilr;)tlon Act or by the r :3ft to 
Convenllon. :nt of >ICY of 

.c I1lE,declc:d 
: Triad. 
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to allow parties to a vo id ' the costliness and 
dcbys of litigation: and to place :J.rbitra­
tion agreements 'u pon the same (ooling- as 
other contracts . . . . ' .. _ Sche-rk, ·117 U.S. at 
51()"'11 , 94 S.Cl. at 2453. Thus, § 2 of the 
Act, 9 U.S.C. § 2, provides that arbitration 
agreements subject to its provisions "s hall 
be valid, irrevocable, and enforceable, save 
upon such g rounds as exist at law or in 
equity for the rc\'ocation of any contract." 

r3] However, ~he arbitrator's central 
role is to "effectuate the intent of the 
parties rather than the requirements of 
enacted legislation." Alexander v. Gard­
ner·Denver Co., 415 U.S. 36, 56-57, 94 
S.Cl. lOll , 1024 , 39 L.Ed.2d 147 (1974). 
Thus, in Wilko v. Swan, 346 U.S. 427, 74 
S.Cl. 182, 98 L.Ed. 168 (1953), the Court 
declined to apply the Act's provisions 
where enforcement of an arbitration agree­
ment would deprive a defrauded purchase r 
of a remedy under § 12(2) of the Securities 
Act of 1933, 15 U.S.C. § 771 (2). Wilko has 
been followed in a number of other areas 
where public policy is implicated. See, e.g., 
Allegaert v. Perot, 548 F.2d 432 (2d Cir.), 
cert. denied, 432 U.S. 910, 97 S.CL 2959, 53 
L.Ed.2d 10 4 (1977). (arbitration agreement 
unenforceable against trustee in bankrupt· 
cy alleging violations of the Bankru ptcy 
Act); Amen'can Safety Equip. Corp. ". 
J.P. Maguire & Co., 391 F.2d 821 (2d Cir. 
1968) (cou rts, not arbit.r.ltion proceedings, 
are the proper forum for resolution of anti· 
trust claims); Alexandcr v. Gardncr·Den­
ver Co., 415 U.S. at 56, 9·1 S.Ct. at 1023 
(a rbitration is an inappropriate forum for 
the resolution of r ights created by Title VII 

t t. With respcct to the international nalure of 
thc agreement. the Court in Sdu!,.k noted: 

The negotialions leading to the signing of lhe 
contro.ct look place in Ihc Un itcd Slo.tcs. En!;· 
land. o.nd Ccrmo.ny. and invo lved consulta · 
lIons """lin legal and tro.dcmo.rk c:xpcns from 
eo.ch of IhoS(' count r ies o.nd from Uecnlcn . 
slc:in. Finally. and most significo.ntly. tne 
subject mo.tter of the cont ract concerned thc: 
S.:I.le of business c:nterpriS('s organiz.ed under 
thc: Io.ws of o.nd primarily situated in Europe· 
an ct.lunlries. whose activities were largely. if 
nOI entirely. directed \0 European markets . 

of lhe Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e, et seq.). 

' .1] The court in Scherk carved out an 
exception to Wilko in a contract dispute 
het~'een an Am~rican manufactu rer and a 
Gcrman citizen v.·hose companies were or ­
ganizcd unde r the laws of Germany and 
Lichtens tein. The parties agreed to arbi­
trate dis putes ari~ing out of the contract in 
proceedings to t:J.ke place in Paris, a nd to 
he go\'erned ~y Illinois law. Respondent 
sought relief in federal court under § !O(b) 
of lhe Secu rities Exchange Act of 1934, 15 
U.S.C. § 78j(b), fo r alleged fraudulent rep­
resentations concerning the status of tr.lde­
mark rights. The Court distinguished Wil· 
ko on the ground that the contract in ques­
tion was :l "truly international agreement" 
in which potential international connict of 
laws problems might arise. II 

A contractual provis ion specifyil)g in ad­
vance the fo rum in which disputes shall 
be litigated and the law to be applied is , 
therefore, an almost indispensable pre­
condition to achievement of the orderli­
ness and pred ictability essential to any 
international business transaction. Fur­
the rmore, s uch a provision obviates the 
danger that a dis pute under the ab'ree­
ment might be submitted to a forum 
hostile to the interests of one of the 
plrties or unfamilia r with the problem 
area involved. 

417 U.S. at 51:>-16,94 S.Ct. at 2455. Here, 
as in Scherk, the parties are involved in a 
"truly international agreement" to which 
the applicability of :l particular country's 
law or public policy is uncer1:.3in . Enforce­
ment of the Agreement's a rbitration clause 
e ffectively promotes the orderly resolution 

JI7 u.s. at 515. 94 S.C!. at 2455. Here. tnc 
parties are o rganized under thc: laws of the 
UnIted Sta tes and Liechtenstein, respectively. 
Triad's presiden t, Ad na n Kashoggi. is a c itizen 
of Saudi Arabia. Negotiations on various phas· 
es of the Peace Ha ..... k Program took place in thc 
Un ited States. while lne contrac t was performed 
largdy in Saudi ;\ rabi:1. and payments under Ihe 
A~rcemenl wcrc made in both thc United States 
and Swi tzcrland. 
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of the partics' contr.lCluaJ dispute. 
Wilko '.'(ccplion to the Arbitration 
therefore, is in:tpplic::J.blc.l~ 

The Tl.'antsler & ChnuJlcur.'i I .. ocal Union 281, 
Act. ilO F.2d 1:l~9 (9th Cir. IOS:l) . 

Standard 0/ judicial Ret"h'w 

It mus: next be determined whether the 
dispute. though properly submitted to arbi­
tration, \\'35 resolved in accordance with 
bw. The p~\ rties initially dispute the appli­
cable s tambrd by which the tribunal's deci­
sion is to be rC\' iewed. 

-:}-. U riad maintains that the Court mUst de­
..:- fe r to any decision which "draws its es­

sence" from the marketing agreement, 
US IV v. Enterprise Wheel & Car Corp., 
363 U.S. 593, 597, 80 S.Ct. 1358, 1361 . 4 
L. Ed.2d 1424 (1960), I notwi thstanding the 
erroneousness of any factua l findings or 
leg'a l conclusions , absent a manifes t dis re­
ga rd of the la wl George Day Constr. 
Co., 722 F.2d a t 1477. However, it has 
repea tedly been recognized that a court 
may not en force an award wh ich is con­
t rary to law and public policy. See WR. 
Grace and Co. v. Local Union 759, 461 
U.S. 757, 103 S.Ct. 2177, 2183, 76 L.Ed.2d 
298 (1983); G.orge Day Constr. Co .. 722 
F.2d at 1477; Broadway Cab Coop., /1Ic. V. 

12. Triad also asscns Ihal Northrop waIved li S 

righ t to challenge the jurisdlcllon of the Irrbunal 
by yoluntarrly submilling Ihe d ispu te 10 arbllr.l . 
tion. &~ George Day COllStr. Co. y. United BIrd. 
0/ Carpenters, 722 F.2d 1·.17 1, 1.:76 (91h Cir. 
1984

). Nonhrop denies Ihis asserlion. Because 
I conclude Ihal Ihe d,spute was .1rbilrable, 1 do 
not decide whethcr Nonhrop waived ils right to 
an indepcndcnl JudiCial d.:termm.:uion on Ihe 
issue of arbitrabllity. 

g. fiJ IIIn determining' whether an a r bitra-
~or's award is COntrary to bw and public 

policy, the COu r t is not constrained by the 
traditional deferential st.andard sel forth in 
Enterprise Wheel. In Broadway Cab, the 
Ninth Circuit held that rl~ference is unwar­
rJ.ntcd whe re an arbitrator's decision is 
challenged as violative of upreme Court 
precedent. 710 F.2d at 1383. Judicial def. 

\ erence is similarly unwarranted where, as 
Rere, the publ ic policy in question involves 
~regula tions~ fo reign government 's 
dec ree, and a fede ral statu te (the FCPA). 
Thus , r examine de novo the a rbitrator 's 
decis ion with respect to the al leged unen­
forceabil ity of the Agreement on pu blic 
pol icy g rou nds, " J 

Illegality Under Local Law 

In reach ing its decisio /'J, t he tr ibunal Con­
side red and rejecr.cd No rthrop's contention 
that enforcemen t of the Agreement was 
illegal under Cal ifornia law. Cal. Civ.Code 
§ 1511 provides that perfo rma nce of an 
ob ligation is excused "[w)hen such per­
fo rmance . '. is prevented , .. by the oper-

agent's fel.'"S not Olpproved in ' .. ruing by Ihe pur. 
chaSing country (includlnK Saudi Arabia). DOD 
aC lions taken wilh respec i 10 suppliers in arms 
sa.lc contrac ls clearly renected a policy of ,'1dhcr­
cnce to the prohibi lions of thc S,'1udi Decree. 

The Fif lh Circui l held, in a breach or contract 
action gO\'c r ned by C.Jllfornia law, Iha l the 
governmen t's informal priomics policy C"j.Jw, 
bo ning"') ca me wi lhin Ihe cxeus.=able de !.Jy p rovi. 
sion of a le.35(: ag reement. Eastern Air Lines, 
Inc. v. MeDol/nell Douglas Corp., 532 F.2d 957 
(5 th Cir.1976) . Concluding thaI a voluntarily 
,'1cquicsced_in policy could con:.llIute an "ael of 
govcrnmcnt, I,;0 "·crnmental priOrity, allocation 
rq;ulalion or orde r"' WI/hill Ihe mColning of Ihe 
CO nlrac[ 's excusable delay clause, the coun held 
[h ol t the jawboning issue should holve been sub. 
mitred 10 the jury, OOO's enforccment of S:.udi 
policy was coercive rather than \ o/ unlary, and 
is pr~perly char:lctcn7.cd as U.S. public po/icy, 

13. Triad mainlains thai the Saudi Decree had no 
eounlerpar r in fedcr.ll 13w or U.S. public policy. 
J loweve r, II is cle3r Ih31 000 ..... ishcd to co n­
fo rm its policy precisely [0 that announced by 
S.:lud, Arabia. For cx.lmp/c, a 000 proposed 
amendmcnt 10 Ihe Pcacc Hawk Ph;).\.C IIIE Lei. 
ler of Orrer would h.:we required SaudI appro\':J1 
c\cn of agl.'nr's fees p::ud by Nnnhrnp but lIo r 
charged 10 the SaudI I,;uvcrnrnent. (~o !>uch 
fces \'cre approved.) Cummunicatlons betwcen 
Northrop and DOD subsequen t to Pnnce Su i. 
t,'1n 's inlli,'1/ reject Ion of agellls' fces III U.S. Sau. 
di arms COntracts ,'1/1 indicated rhal agents' fces 
Would "nol be aI/owed" in addltion:.1 Peace 
If.:twk Ph:.scs. OOO's revised Dcfense Procure­
ment Circul,'1r. issued Ju ly 9, 1975, prm'idcd Iha t 
suppliers act ing under co nl ract to DOD would 
hencefo rth be requ ired 10 ccrtl fy that Iheir FMS 
conlrOlCI price did not contain any COSIS for 

a 

14. Since a court ordin,'1rlly musl defcr 10 an 
arbi lr:l to r 's /ega l as 'veil as fac tual conclusions, 
il shou ld be stressed Ih;)1 the court und ertolkes 
de novo review o nly o f that portion of Ihe tribu­
nal's dccision which is alleged to be con lrary to 
l,'1 w a nd public policy. 

<to 
y of 

.:c ted 
'dad . 
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/ 
alian of I:lw . ... " Northrop asserts that also would have been possible for Triad 
the Sa udi Decree prevented performance of to give advice to Northrop, '" and to do 
the Agreement within the meaning of the other services called for by the jolnr-
§ 1511. and that payment of commissions keting Agreement. We cannot look at 
claimed by Triad therefore is excused. The Decree 1275 and on its face find result-
tribunal relied primarily upon two cases ing impossibility of performance as the 
decided under California law in which gOY' California cou rts did in {Baird} and 
ernmc!l~1 action of a foreign st.:lte prevent· Johnson. The decree did not produce 
cd performance of a contract. Appellant in impossibi lity of performance under 
Baird v. Wendt Enter., Inc., 248 Cal. § 1511. 
App.2d 52, 55, 56 Cal. Rptr. ll8 (1967) was Id. 
not entitled to damages fo r breach of a [6) 
contract whose performance had been 
"made impossible by operation of law 

The tribunal's interp ret.:ltion of Cali­
fornia law is unten:J.ble. Performance pre­
vented by the "operation of law" within the 
meaning of § 1511 need not be factually 
impossib le. Neither Baird nor )oh"nson 
supports such a conclusion. California law 
does not require a party to violate the law 
of a foreign jurisdiction in order to a .... oid 
liab ility for breach of contract. Industrial 
Dev, & Land Co. v. Goldschmidt, 56 Cal. 
App. 507, 206 p, 134 (1G22), is illustrative. 
Plaintiff in Goldschmidt lease!) certa in 
property to defendants for the purposes of 
running a liquor business. When. prior to 
expi ration o f the lease, the Prohibition 
Amendment was adopted. the lessees were 
excused from any furthe r obligations unde r 
the lease since the business for which the 
land had been leased had become unlawful. 

Respondent's performance was ex­
cused, within the meaning of § 1511, by the 
State of Hawaii's refusal to fu rnish a build· 
ing permit under a building code enacted 
after execution of the contract. In John­
son v . . 4tkins, 53 Cal.App.2d 430, 127 P.2d 
1027 (1942), the buyer was excused from 
performance of a contract to purchase co­
pra for shipment to Columbia when, after 
execution of the contract, Columbia banned 
further import:ltion of copra. The tribunal 
read Baird and Johnson to require factuaL 
impossibility in o rder to fall with in the 
"prevention by operation of law" standard. 

In neither [Baird nor Johnson J did the 
California cou rt undertake an examina­
tion of the law and decisions of the other 
state or country to determine how it 
would decide the question presented. In­
stead, the cuu rt simply looked at whether 
on the face o f things the governmental 
action had in fact prevented performance 
of the contract in question. 

First Decision at 2~. Applying a factual 
impossibility standard to the facts at hand, 
the tribunal found "no compar.:lble govern­
mental action." 

It may be that promulgatio n of Decree 
1275 created problems fo r Northrop and 
Triad in that they possibly would hal'e 
some dif ficulties with the government of 
Saudi Arabia as a result of not comp ly · 
ing with Decree 1275. Howe .... er, that 
decree did not make performance of the 
Marketing Agreement impossible. It 
s t ill was perfectly possible for Northrop 
to make payments of compensation to 
Triad pursuant to the contrast [sic]. It 

Performance of the contract became illegal. 
[AJ contract which con templates the do­
ing of a thing which is unlawfu l at the 
time of the making the reof is .... oid. Por 
the same reason a contract which con­
templates the doing of a thing, at firs t 
lawful but which afterward and du ring 
the running of the contract term be­
comes unlawful. is affected in the same 
way and ceases to be operati .... e upon the 
taking effect of a prohibitory law. 

Id. at 509, 206 P. 13·1. The "ope ration of 
law" defense set forth in § 1511 is equ.:llly 
applicable to a foreign !::tw . See Baird, 
Johnson, supra. It therefore must be de­
term ined whether the effect of the Saudi 
Decree was to prevent performance of the 
Agreement within the meaning of § 1511. 

illegalIty Under Saudi Law 

Triad asserts that Saudi law does not 
preclude payment of commissions owed it 
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by Northrop. This assertion is premised 
upon an intcrprct:ltion of the Saudi Decree 
which wOllld (1) permi t the payment of 
commissions which a rc not chaq;cd to the 
Saudi government: and (2) exempt "fuJI 
service" agents s uch as Triad from the 
Decree 's prohibition. 

Beg-inning' in March 1975, DOD so ul:ht 
approval from the Saudi go\'ernment for 
:lgent's fees included in certain phases of 
the Peace Hav.'k Program. In response to 
each DOD inquiry, Prince Sultan indicated 
lh:lt the proposed commissions would not 
be accepted by Saudi Arabia. Triad relies 
on the wo rding of Saudi-DOD communica­
tions, and on conversations which took 
place in June 1975, between Prince Sultan 
ami Northrop and Triad officials, to sup­
por t its claim that the Saudi government 
rejected only those commissions charged to 
the Saudi government, and not fees paid by 
Northrop which were not passed on to Sau­
di Arabia through an LOA.J!i Howeve r, the 
wording of both inte r-governmental com­
munications and the Saudi Decree clearly 
extends the Saudi prohibition beyond mere 
inclusion of commiss ions in the Saudi con­
tract pr ice. In letters dated May 17 and 
June la, 1975, Prince Sultan stated un­
equivocally that the Saudi government dis-

15. In June 1975, Thomas C. Barger, a member 
of the Executive Committee of NOrlhrop's Board 
of Directors, mct with Prince Suhan in Saudi 
Arabia. At the arbitration proceedings B;).rger 
testified th;).1 Prince Sull;).n st;).ted Ih;).[ "he had 
nothing ;).g;).inst agcn ts as such ... " but thaI "ir 
the company wanted to have agents. it should 
p;).y for them ilsclf and not charge thc govern . 
me nt:' R.T. x:1628-1629. Kashoggl Similarly 
st:,lIed in deposition testimony IhOlI Princc SuI. 
Ian inrormed him, at a mee t ing on June 10, 
1975 , that so long as commissions were nOl 
chOlrgcd 10 Saudi Ar:lbi:l, "(iJ I was nOt his busi. 
ness to inlcrfere in commerci::ll LonlraCIS be. 
tween S:ludi Cumranies and Foreign Comp::l. 
meso Ka shogg l Depo., 1J. 15. 

16. In response to DO r)'s inquiry conce rn ing 
Ph:lsc V commIssions, Prince Sult:ln sta ted: 

"[A]s soon as I received your !cuer I informed 
the Americ:1O f\mbassador 10 thc Kingdom 
and the Chid of Ihc Amerlc:ln l\lil it ary Mis. 
sion of my uUcr rejection of [the proposed 
$45 million] commission ond my complctc 
nonacceptance 0/ any middlemall.IIO mutter 
w/,o or Irom where hI! happens to be, in o"y 

approvcd not only thc paymcnt of commis~ 
sions by supplicrs to agents, but also the 
usc of :lny middleman in U.S.-Saudi Ara-
bia arms contracts." 

The Saud i Decree Similarly prohibits any 
comm ission ;lr rangcment between a rms 
sU IJpliers and "any middleman, sales agent, 
rep resentative. or broker The De­
cree also provides that existing obligations 
for the payment of commissions " shall be 
suspended ," and that "Rele~'ant commis­
sions shall be deducted from the total 
amount of the contract for the account of 
the Saudi Arabian Governme nt." While 
the Decree clea rly reflects the Saudi 
government's unwillingness to be charged 
for commissions paid to middlemen, that is 
not its sole intent or effect. The Decree 
also contains a broad prohibition against 
"go-betweens or commissions of any kind 
on arms contracts .. , ." t7 The words "No 
compa ny .. shall pay," cannot fairly be 
construed to preclude only those commis­
sions charged to the Sa udi government; 
rather, the Decree imposes a flat ban upon 
commission agreements between suppliers 
and agents in U,S.-Saudi arms contracts. 

Triad next asserts that it is not an "inter­
mediary, sales agent, representative or bro~ 

arms conlract between Ihe Killgdom 01 Saudi 
Arabia and the CO l'err:mcnt 01 rhl! Uniled 
Slales 01 America." (Emph:lsis :ldded.) 

With respect to Ph~sc IV commiss10ns, Prince 
Sultan wrote: 

"We would like to inform you th;\t the Saudi 
Arabi:ln Go\'crnment docs not ~pprove of 
such p:lymcnts and :lbsolu tely will not permi t 
them. Further, I would like [0 rcmind you of 
whnt W:lS contained in my leiter to [Ass is t:lnt 
Secret;).r), o f DcfenseJ Ellsworth dated May 17, 
1975, conce rning the flon·accepfance 01 any 
jntcrmcdtary regardless 01 his nationality or 
rega rJless of which party Ite represcnts lor any 
arms cont m cr between lite Saudi ,~ rabian 
COI'erllmen t and Ihe Un ited States COI'ern · 
men!,-· (E mph:lsis ndded.' 

17. The prc:lmble to the S:ludi Decree provides, 
in pan: 

"The Councilor l\\inisters, in confirm;\. 
tion of S3udi rq;ul:llions b3nnin& intermedi. 
arics in conlr:lcts 3nd ;\ny illcgiti m;\tc pay. 
ment s, ::lnd in linc WHh the govcrnment's poli. 
cy th:u there will be no go·betweens or com· 
missions o f any kinu on arms co ntr:lCIS, 
Deciucs :lS fol lo\ ... 5 
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939 i ~~~ KOHTIIHOP CO HP. v. TRIAD FINANC IAL EST'\BLlSII~lENT 
"':' n . ke r " within the meaning of the Saudi Dc- which makes reference both to official 

cree, but instead per forms J. broad ran~c of s t.atements and MODA's letters to DOD 
se r\'ices not typically provided by a middle- "dis approving brokerage and payment of 
ma n or marketing rcprcscnta ti .... e. IK As commissions on arms cont racts .... " 

such, Triad c13 ims to be exempt from the It is clear tha t the Saudi Decree reflects 
prohibition of the Saudi Decree. a governmental policy formulated specifi. 

This interprcL1.tion is inconsis tent with cally with the Northrop-Triad agency rela-
the ci rcumstances surrounding adoption of tions hip in mind. It stretches credib ility 
the Decree, and with the plain lanl£ual£c of beyond the breaking point to concl ude. in 
the Decree itse lf. Prince Sul t.an initia lly this con text, tha t the Decree was worded 
addressed the issue of agent's fees on May s o as to exe mpt "serv ice agents" such as 
17, 19i 5, in response to a DOD inqui ry Tri~l(] from its prohibitions.::o 

concerning the inclus ion of Triad commis- Finally, Triad as se rts that the Agree-
sions in a Phase V Letter of Offer. On ment is v31id under the "general law" of 
June 10 Pr ince Sultan expressed his disap- Saud i Arabia, which bi nds Northrop and 
proval of "such [commission] payments" Triad to carry ou t their contract in good 
and " non-acceptance of any in te rmed iary, " faith.::n Triad additionally maintains that 
in response to a DOD inqui ry concerning even if the Decree were construed to app ly 
the inclus ion of Triad commissions in a to some or all of Triad's claims. a Saudi 
Phase IV LOA. Shortly thereafter, on court would nevertheless en force the 
June 14, 1975, MODA issued a public proc- Agreement, leaving it to other Saudi au-
lamation reiterating its rejection of inter- thorities to dea l with the consequences of a 
mediaries in arms contracts, and refe rring violation of the Decree. 

explicit ly to Northrop's agency relationship These asse r tions a re controverted by 
with Triad. I

' The June 14 proclamation is Northrop's expert witnesses:::: Moreover, 
cited in the preamble to the Saudi Decree, even if Saudi general law were as contend-

18. Triad's ex~rt witness. Samir Shamma. test i. 
fied a t the a rbitra tion proceed ings that the 
broad range of services pe rfo r med by Triad 
rcnders it a "service agent.- a category or busi · 
ness en terpri se nOI included in any or thc ,'ra­
bie words which are transl at ed as "inter med i. 
ary. sales agent. represe ntat ive. o r b roker: ' \.\.'ilh­
in the mean ing of the Saudi Decree. 
The services perrormed by Tri3d, wh ic h are not 
l}'pic.:1I1y performed by .:1 n intermed iary. sales 
agent. representativc or broker include: ( I) pro­
viding the client with info rmat ion conce rn ing 
the kind of projects within Saud i Arabia which 
are ..... lthin a cbent's field of produclS and servic· 
es: (2) workine wnh a client to establish a 
market ing strate!."y fo r an a\'ailable product; (3) 
a.ss;sting thc clicnt in prepa ring a proposal or 
b id; (4) assisting in communication be tween 
the clien t ::ind Fore ign MinistT'}' personnel: :lnd 
(5 ) assis ting the client. once a contract is award · 
ed. in o btaining loglslic support \~' lIh i n the for . 
cien country. letters o f credit and work VI sa s for 
the cl ient 's personncl. 
It was Shamma's Icst imony Ihat the Saudi Dc· 
cree was ai med a l an entirely different C:Hq;o ry 
of business ellte rpnse. whose functions do nOI 

enCOmr.lSS any or the great vanet,)' or sCfvices 
prOVided by Triad. 

19. The MOD,\ proc lamalion provided . in pari : 
"On t he: occasion of reccnt ne ..... s agency re· 
ports :lboul thc pay ments by the American 

Nonhrop Corporatio . ..., 10 its ::igent, the Triad 
Financia l Corporation .... the Ministry of De · 
rense and Avialion w ishes 10 make clear (tha t] 

[t]he Go\'ernme nt has been making sure 
that th ere should be no inte r medi,'rics or ben­
cfici:lries of the.$C arms con tracts. If some 
companies have been paying commissions to 
asents In return fo r real or imabinary servic· 
es. Ihe Government of Saudi " rabta is un­
aware of such payoffs. did nOI approve of 
them and will not tolerale them." 

20. No rthrop's expert witness. Fathi Hussein. tes·. 
tined a l the arbitration proceedings th::il Triad 
..... as an "intermediary. s;)les agent, representa­
live or broke r" wi thin the meaning of the De­
cree. nottns th:ll the '\grel.'men t spl.'cific.l lly re­
fers 10 Tri.ad :IS Northrop's "represen ta tive." and 
provides Iha l Tr iad's compensation is to be in 
the form of co mm issions. R.T. ;'( :1472.1516--17, 
1520. 1558-60. 

21. Shamma tcstlfied Ihat the pr inci ple o f '· ib· 
aha" or freedom or contract is a basic tenet of 
"Shari 'a" (I slamic) Jaw, a nd requires th':lI parties 
(uJfill their contractual oblig:lIions evcn though 
such obligations violate a Council o f ,\Iinisters' 
decree. 

22. Hu:.sci n testified Ihat Shari'a law provides 
Ihal the Ruler may issue rules and rCb"Ulations 
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940 593 FEDERAL SUPPLEMENT 

cd by Triad, Cali fornia law would not per ­
mit the result urged by Triad to obtain . As 
noted, CaLCiv.Code § lSI! excuses per· 
fOI"m3nCe which is prevented by operation 
of law. Application of § 1511 cannot logi· 
cally be limited to those situations in which 
performance is prevented by court order. 

[7JUhcre is ample e vidence from wh ich 
to conclude that the Saudi Decree prevent­
ed performance of Phases lIIE. IV and V 
of the Ap-eement with in the meaning of 
§ 1511.(; Therefore, that portion of the 
tribunal's award based upon claims which 
arc violative of the Saudi Decree must be 
vacated. The Saudi Decree, however, did 
not prevt:nt performance with respect to 
the $6 million advance commission payme nt 
under Phase IV. This payment was made 
well before the Saudi Decree was promul· 
gated. Although the record before the tri­
bunal indicates that virtually no Phase IV 
commissions were earned until after Sep­
tember 1975, the Decree, on its face, does 
not require reimbursement of commissions 
already paid. Under these circumstances, 

to regulate the life of the c hanging society. a nd 
that nOlhing in Shari'a law prevenLS the is· 
suance of laws proscribing ce rtain conduct o r 
transactions, even if such laws limit the pnnci· 
pic of ",baha" o r freedom of con lract. il usscln 
also testified that the co ntr3ctu:d di sp ut e be· 
tween Northrop and Triad would be heard in 
Ihe Saudi Board of Sett lemen t of CommerCI:}.1 
Disputes. a commercial court set up to enforce 
laws an d regul ations enacted by the Kin g or by 
the Council of Ministers. and that the Bo3rd of 
Settlement would in all likelihood enfo rce the 
prohibi lions of the Decree. R.T. x: 1466-67. 
1490. 1568. !ali Mustafa, anot her c:<pcn ...... It· 
ness for Northrop who is a la ...... partner o f lIus· 
sei n, st.al ed in hi s :1ffid:lvil Ih31 Ihe Decree:: 
would be considered by an y Saud i cou rt to ~ :1 
co mplete defense to any commissions clai med 
unde r the Agrecment . 

23. ~onhrop aq,-ucs. in thc alternati\'c. Ihal I'ven 
if C:lliforni:a la w docs not prohibit pay~.:nt of 
comm issions claimed by Tnad. thc !,,:lrt les' con· 
tr:lctu:ll choice of la w wdl :l vl be enfo rced 
where : 

applicati on of thc la w of Ihe chosen st atc 
would be con trar.1 10 :l fundamental policy of 
a Slate which h::. s a m:ucri:dly grCOl\er in lere.::t 
than Ihe chosc n stale: in the dC ICrmll1atl on of 
the partlcubr issue and which would be 
the stale of the applicable la w In the absence 
of an crfect ive c hoice uf bw by Ihe parties. 

the Cou rt declines to disturb lhe tribunal's 
award. den~ recovery on Northrop's 
countcrclaim:.d. 

The Foreign Corrupt Practices Act 

[8J W orthrop a<l~i~i.iially asserts that 
the FCPA prohibits en forcement of the tri­
bu nal's award . The FCPA was enacted in 
1977 in response to reports by the Sec uri· 
ties and Exchange Commission ~ 
concerning widespread corporate bribery of 
fore ign officials.~ In general terms, the 
FCPA criminalizes foreign corporate brib-
ery. See 15 U.S.C. § 78dd-1(a). It was 
Northrop's contention at the arbitration 
proceedings that, prior to enactment of the 
FCPA. Triad promised to bribe and bribed 
Saudi officials fo r the purpose of influenc-
ing thei r decisions concerning the Peace 
Hawk Program and to obtain business for 
Northrop. Northrop maintained that a pre­
FCPA promise made to a foreign official to 
secure an award of a contr.lct at that t ime 
would constitute a violation of the FCPA.( ... ) 
~il. 

Restate ment ($c::co nd) o f Connic ts. § 187(2)(b). 
Cali fornia has adopted tht! Restat cment rulc. 
Set: Ashland Ch f! m . Co. v. ProVfmCtt. 129 Ca l. 
'\pp.Jd 790. 79 .\. 181 CJI.Rptr. J·W ( 1982) ; 5 . .4. 
EmprcslJ Dc Viacao Acrca Rio Cro ndcflsc I '. }jot!· 
ing Co" 6,11 F.2d 7-16, 749-50 (9th Ci r. 1981 ). 
rcv'tl on othu grounds, - U.S. - - . 104 S.C!. 
2755.81 LEd.2d 660 (1984). Although it need 
not be determined he re whether the Resta te· 
ment rule rcq~In:'S ::.pplicat ion of Saudi la w. the 
eVidence o:~pportS the co nclusion that enforce. 
ment of Tri ad's claims ...... o uld vi o lat e a funda . 
me ntal po."Ilicy of Saud i Arabia and thai Saudi 
Arabia has a maleri:lll y grea ter interest in deter· 
I'li ni ng w he ther enforcement of Triad's claims 
would conlravene the cllprcss prohibitions of 
the Saudi Decree. 

24. The Senate Committee. in support of the 
cnm mali7..31101l of fore ign co rpora tc bnbery. 
nOled : 

',he senous ;J.buscs which the (SEC] has un · 
CO ~'cred Justify a n e:<pJici t con!;resslon:ll affir· 
mallon of our nallonal commitment of cnd ing 
corrupt fo re ign p:Jymcnts. While the (SEC] 
has made subst.:lnllJI pr0t:ress in II~ enforce· 
ment prugr.:lm. the committee believes Ih.:lt 
legis latIon IS appropnate 10 make clear thaI 
ccssa t ion of these abuses is a m.:ll1cr nOI mere · 
Iy of SEC concern, but o f n:ltional po licy." 

S.Rep. No. 114, 95th Cong., 1st Scss. J. repnntf!d 
in 1977 U.S.Codc Congo & Ad. News 4098. -11 0 1 
anu 41 07. 
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NORTHROP CORP. v. TRIAD Fli'iAi'iCIAL ESTABLISHMENT 941 
CUe a..t 59) F.Supp. 923 (191W) 

The tribunal concl uded that the FCPA conduct which was innocent when donc. 
did not apply to a promise or offer of Sec Marks 1'. United States, 430 U.S. 188, 
payment made prior to the statute's enact· 191 , 97 S.Cl. ~90, ~92 . 51 L.Ed.2d 260 
menti' . ( ... ) r: (1977); United States v. Campanale, 518 

" F.2d 352. 36,1-65 (9th Cir.1975), eert. de· 
For the statute ~ apply the payment 
must be made aft~r the law became ef- "ied, ·12~ U.S. 1050, 96 S.Cl. 777 . 46 

I 
L.Ed.2d 638 (1976). Similarly, "Due pro-

(ective to a perso n who at the time is a cess requ ires that a person be given fair 
foreign official and. it must be made to notice as to what constitutes illegal conduct 
induce that official i to use his influence so that he may conform his conduct to the 
with the foreign g!' ernment to cause it requi rements of the law." United Slates 
then to award a co tract to the payor or ". Dahlstrom. 713 F.2d 1423, 1427 (9th 
to persuade the g. vernment to permit Ci r. (983), cert. denied, - U.S. --, 104 
payor to reta in bu"iness with it which it S.Cl. 2363, 80 L.Ed.2d 835 (1984). See a/so, 
then has." \ Bouie v. City of Columbia, 378 U.S. 347, 

Mt5t fletisiolr:lt--l.5. '-I similarly conclude 84 S.Ct. 1697, 12 L.Ed.2d 894 (1964); Unit­
ed Stales v. Goodheim, 651 F.2d 1294 (9th 

that the prohibitions of the FCPA are pro' 
Cir.198 l ). 

spective only. Nothing in the wording of 
the statute or its legislative history sug- [lO] The record contains no evidence 
gests that Congress intended the FCPA to that Northrop engaged in conduct which 
be applied retroactively. Eve n were such was illegal under United States law prior to 

enactment of the FCPA. Because enforce­intent present, the criminali1.ation of pre-
FCPA conduct would face serious constitu- ment of claims based upon pre-I!77 prom-

J ises or payments by Triad to Saudi officials 
tional barriers. 

would not expose Northrop to possible 
[9] The Constitution's Ex Post Facto prosecution under the FCPA," the FCPA 

Clause, ArL I, § 9, cl. 3, forbids the retro- does not prohibit enforcement of the tribu­
active applica tion of a statute to penalize nal's award. 

25. The tribun.ll found evidence Ihal in 1971 and 
1972 Triad promised to distribut e bribes 10 Gen­
eral Hashim. thcn head of thc RSAF. and to 
Hashim's successor, General Zuhair. in orde r 10 

further the award of .l Phase lit con tract to 
North rop. Northrop advanced $450,000 \0 

Tr iad for this purpose, $250,000 of which was 
paid to General Hashim, Firsl Decision at 15-
16. 
In add ition to rejecting the position that the 
FCPA applies retroactively to prc-FCPA conduc t, 
the tribunal noted: 

As .::I mailer of faCI. Ihe e..-idenee shows tha i 
Triad received money for [payments 10 fo r­
e ign ofricialsl in advance of any di sburse­
ment s. if such were made. Thus there was 
nothing 10 reimburse on Ihe bas is of Ihe 
record before us. 

First Decision at 13. The tribunal considered 
whethe r a payment pursuanl to an earlier. COrl ­

finuing promise might subject Northrop to pos­
sible proseeu lion. but found no c\'idence in the 
record to support a finding thai a present pay · 
ment by Nonh rop to Triad on the claims assen­
ed would be used presently to inn uence the 
award o r retention of business in viol ation of 
the FCPA. Fi rst Decision at 15. 

26. Northrop re lics upon SEC v. Kary Indus. Inc., 
No. 78C-J.J76 (N.D.1I1. Aug. )0. 1978). in which 
the SEC o bta ined a consent dc:cree enjo ining 

Katy Ind ustries fro m \'iolaling the FCPA. Kaly 
Industries was alleged to h3ve entered into an 
agreement in 1975 to make p3yments to a con· 
sultant based on a percemage of ils nel profits 
under a JO-}'car contract. knowing or wi th rea­
son to know that the payments would bc shared 
wi lh a high·level go vernment o ffi c ia l. Even ;)s­
sumin!;. contrary to the evidence ;)S found by 
the tribuna l. that Triad m;)de a simi lar continuo 
ing promise: to Saudi offici;)l s. Ka ry Indus. docs 
not have preceden ti;:al value for the purposes of 
applying the FCPA to Ihe Northrop·Triad Agree · 
men t. Set: Un ited Stales v. ITT Continental Bak· 
ing Co .. 420 U.S. 223. 236-37. 95 S.C!. 926. 934. 
43 LEd.2d 149 (1975) (consent decrees should 
be construed "basic;)lIy as contr;)c\s. without 
reference 10 Ihe legislation the Government 
o riginally sought to enforce but ne\' er proved 
applic;)bl c Ihrough litigation") . 
In addition . in ;:an aClion instituted by thc SEC 
prior to 1977. the District Court for the District 
of Columbia. entercd a Final ludgment of Per­
manent Injunctio n. prohibiting Northrop from 
"using or aid ing and J.bcn ing Ihc use of corpo­
rate funds of r-;orthrop Corpora tion or any of its 
affiliates o r subsidiaries fo r unlawfu l political 
contributIons or o ther si milar u nlawful pur­
poses." In 1977. after the FCPA was enacted. 
North rop ~titioned tha t court 10 modify the 
terms of its injunction to provide fo r judici .:!.1 
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r CONCLUS ION 
Ll'he tribunal issued its award in favor of 
Triad on claims arising in Phases II , III , 
IV, and Product Agreement No.5 of Phase 
V of the Peace Hawk Program. Phase II 
and Phase III com missions clearly were 
"earned" prior to e nactment of the Saudi 
Decree. With respect to Phase II and 
Phase III, performance of the Agree men t 
was completed before September 1975, ex· 
cept fo r Northrop's final commission pay· 
ment, due on November 10, 1975. Any 
outstanding payments due under Phase II 
or Phase III, therefore, are unaffected by 
the Saudi Decree. The tribunal's award 
wi th respect to Triad's Phase II and Phase 
III claim is confirmed. as is its award deny­
ing recovery on Northrop's counterclaim 
for Phase IV ad\'ance commissions. 

The Saudi Decree prohibits payment of 
commissions due under Phase III E, Phase 
IV and Phase V. The tribunal's award 
with respect to Triad's Phase IV and Phase 
V claims is vacated. J 

' .~===, o ~.t'lllll "' II. ~Y\Tt 01 
T 

J ames WALLER. et al. . P lainl iffs. 

y. 

Berna rd BUTKOV ICH. el a l.. 
Defend ants. 

Civ. A. r-:o . 8O-G{)5-C. 

United States District Court, 
M.D. North Carolina, 
Greensboro Division . 

Sept. 4, 1984. 

On a challenge under the Jury Selec· 
tion and Service Act, the District Court, 

review of any arbi tration award issued 3l;iain sl 
No rt hrop pursuant to the Agreemen t, to deter· 
mine whe ther payment of Triad's claims wou ld 
vio late the injuncti on . By order d.:.ated February 
29, 1980, the coun rcfus<:d to so modify its 
injunctio n, but stated th:H, under the term s of 
the: injunct ton, Nonhrop was ::'pcclfically 

Merhige, J. , sitting by designation, held 
that plaintiffs failed to establish any sub­
stantial underreprcsenl:ltion of blacks in 
lhe Middle District of North Carolina. 

Order in accord::lOce with opinion. 

See also, 584 F.Supp. 909. 

I. Federal Courts """660 

In challenge under Jury Selection and 
Service Act, dis trict court, after careful 
review of the case law, fo und th:lt there 
was no substantial g round fo r difference of 
opinion on question of representativeness 
of Middle Distr ict's jury plan and tha t, 
accordingly, granting permission to appeal 
would be dereliction of court's responsib ili· 
ty. 28 U.S.C.A. §§ 1292(b), 1861 et seq., 
1862, I 863(b)(2), 1867(c); U.S.C.A. Const. 
Amends. 5, 7, 14. 

2. Jury ~33(I) 

Intentional discrimination in jury·selec· 
tion process is not required in order to 
establish claim based on Ju ry Selection and 
Serv ice Act. 28 U.S.C.A. §§ 1861 et seq., 
1862, 1867(c); U.S.C.A. Const.Amends. 5, 7, 

14. 

3. Jury ~33(!.I) 

The fair·cross·section requirement of 
lhe Jury Seleclion and Service Act estab· 
lishes same standards, in terms of securing 
fede ral juries from "fair·cross-section of 
the community," as Sixth Amendment es­
l:lblishes fo r criminal defendants . U.S. 
C.A. Const.Amend. 6. 

4. Jury """33( 1.1 ) 

Under Jury Selection and Service Act. 
as well as under Sixth Amendment, sys tem· 
atic disproportion itself ucmonstrates in­
fringement of a defendant's interest in ju ry 

"barred from vio lating the Foreign Corrupt 
Pra ctices Act of 1977." Because J conc lude th .:.a t 
the FCPA is no t retroactive, enforcement of that 
port ion of the tribuna l's award based upon pre· 
FCPA transactio ns has no bearing on Northrop·s 
compliance with the: te: rms of the above inju nc· 
tion. 
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NATIONAL JUDICIAL DECISIONS V. 221.1 

221. UN ITED STATES: DISTRICT COU RT, CENTRAL DISTRICT OF 
CALIFORNIA - 4 September 1984 - Northrop Corporation u. 
Triad Financial Establishment and Triad International Marketing, 

S.A. • 

En force men t of an arbi tral a ward made inland, but involving a 
foreign entity - Publi c policy 

~ (See Part I. A.2,3 and C.5) 

MEMORANDUM OPINI ON 

TASHIMA. Dislrict Judge. 

These are consolioated actions lO, respec­
tively, vacate and confirm an arbitration 
award against Northrop Corporation ("Nor­
throp") and in favo r of Triad Financial Es­
tablishment and Triad lntc rnational Mar­
ketin\(. S. A. (collectively "Triad"). Arbitra­
tion was initiated by Triad in 1979. Afte r 
lengthy proct!t'llinj.{s involving Triad's 
claims to approximately $153 million in 
commission payments, the arbitration tribu­
nal (the "tribunal") made an award to Triad 
in the amount of $31.477,378. 

BACKGROUND 

The Marketing Agreement 

On Odober 4, lU7U, in an effort to facil i­
late the sale by Northrop of fighte r air­
craft and related e(lu ipmenl to the King-

1. Saudi Arabi ;! first announced its intention to 
upgr3dc its Air r('lrc~ In the mid·19nO~. [n 
1969, ;after a r;ti[ed all cm pt to sc[J il~ F-S ;and 
f-SB aircraft , Northrop sought o ul a local rcp· 

.10m of Saudi Arabia.' Northrop and Triad 
executed a Marketing Agreement (the 
"Agreement"). The Agreement designated 
Triad as Northrop's sole representative for 
the sale o f certain specified products and 
st!rvices in Saudi Arabia. Triad was to ue 
paid a commission on consummated sales 
at a ra te varying according to the type of 
sale and with !->ubsequent agreements be­
tween the IJa rties, Direct sales by Nor­
throp to Saudi A rabia we re to he com pen­
!-i atcd at a fixed pe rcenta ge of the contract 
pn ce. 

The Ag- reement also contemplateu " indi­
rect" sales. These were sales effected 
through the United States government. 
which were governed by the Foreign Mil i­
tary'Sales Act (no w the Arms Export Con­
trol Act). 22 U.S.C. ~ 2751, et seq. ("r'MS 
sales" or "indirect sales"). For each FMS 
sale, North .. op would submit to the United 
State. Department of Defense ("000") a 

I l·:..l 'UI.JtIVt' to ~IIJ II 111 It S cHon 10 !o.dl aircylflto 
$.111(.11 Al'3b la . N Olth !'f'lp c-O lldUCICd a <;lIrvc-y .... ( 
mllJJle C;:lS t <;;111.'<; rq, rc <;cnt::lIl\,cs and .. c1 l'ctcd 
Adll.).n Ka<.ho..:gl, .J prillCipal oWIH: r of Tn~J , 

• The: tc:xt is reproducc:d from 593 Fc:dc:ral Supplc:mc:nt, p, 930 ff. ( 1984) 

Copy right (C) West Publishing Co. 

. , 

.~ 

. ~ ... 
' ''''1~ . 
..!,!',t:; , 

:~T 
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V.221.2 NEW YORK CONVENTION 

" nol-to-t:Jlct!ed " J,)ricp provosal wtlich would 
.erve . 5 lhe basi< for a "Lette r of Offer " 
(rum 1>On to lh~ (;OVCrlllllcnl. o f Saudi 

Arabia. This offer, onct! acc~plt'cJ by Saudi 
Arabia, would be returned lo 001) as a 
"Letter of Orre r and Accepl.:lllco" (" LOA"). 
Northrop a nd. DUU tht'll would cxt!l"ule a 
de tailed fixed-p rict! contract which would 
establish the final co<t to Saudi Arab.a of 
the program covered by the LOA . 

Indirect sales were to be comp~nsaled at 
a rate agreed upon by the parlies. but not 
less than one percent of t he sales price. 
The Agreement furth er provided that com­
mission pa~·l1Ient.s on indi rect sales were 
"subject to the a llowahility alld recognition 
of s uch compensation oy the United States 
government," Z 

The Ag-reemcnt W;'l$ to cont inue for :l 

period of one year. and to l.1t' extcndl'u 
automatically (ur an additional five-year pp. 
Tiod if Northrop procured a contract prio r 
to Octooer 4. 1971.' 

Beginning in 1!)7 1, North rop en tered into 
a series of contraC'Ls with the Saudi govern­
ment, in what carne to lJe known as the 
"Peace Hawk Prog-ram " ("Peace Hawk" 
or the "Pro,C'ram"). Northrop maue FM S 
sales of aircraft to the Hoya l Saudi Air , 

Force (" RSAF''' ) unde r I'hase< I. II . IV alld 
VI of the Program, alld sul rl n1:llnlpn;JIl('(' , 

cons truction , lraillillJ.!" and o llH'r .!'Llppnrt 

services and mal{>r ial undt' r l'hast's II I , III 
ExtenS ion (" IIIE"), V and \,1 1 Hr tilt' I'rll' 

g- ram. S a lt'!i' to Sallfii ,\ra l' l:l Ilntll' r l't ': l l'V 

Hawk PhaS l'$ I throu).!h \' 11 t(.tall t'cI $·L:! 
billion. 

2 , Ihc Aj.! ll·C Il I",·I1I, '\12(1.:). pt"~ldnl 

111 thc \'\,("nlill M ill! IIIu.hrr:l·lj ... :d .. · .... tI r'lt' ITllIl 

Il'U b \ U I1II (:d ~1:l ll'~ l:tw. Nunhrllr sh:\ l1 P~\' 
TII.lU ~uch ,,(l1Ilpcn'aIUIO .IS Ilw part'l'<; !>"~ II 
;II!ICC', UU I 110 Ic-so;; 111..111 une pC'rcr:n l l l "1,) 01 
tile ~.tI ,,·, 1'1 " .. c , ... Uhl"·l·1 Itl Iht' alluwahilnv ;llltl 
1 c;"Ul! IIIII UI1,~1 !>1I .. ll lUI1 II)l'~I :..~I IIHl hv lilc Unll ­
l'U ~I:lle !. ).!U .... Clllilll':l ( 

3 . NUlllut'1' pr<1lUJc: J II ... 111'1 lUIIII ;'ll prl l.r II , 

Oc toher 4 , I Q 7 1, :IIIIJ illl' At.!tt'l·III l ·nl \V;r'; t "clcmi 

CU 111 Ol,'!ubn 01 . IlJ7f"o ,\ :" ... " "11(\ Alm' l1lkd 

M;ll kt'llIll! Agrn' lIlclIl \, .. ~ "'lIll'lnlllllll o n ,\ p l II 

F'MS S"I," 

Prior t.o April 1972. the Saudi govern· 
lIu'nt Imci HiJ,!IU'd l.()A~ fnr PeRce Hawk 
I'hases I. II anti III. <:ad. LOA contained 
line ilem~ for C'ornOli~sion payments to 
Triad. The amount of commissions (or 
Phases I. II ano III also were " rt:Co~nized 
and allowed " uy lJOlJ as an element of the 
contract price paid to Northrop by the Unit­
e d Stales government.· 

By August 1975. Phases I and II of the 
Program were compleUld. and Phase II I 
was nearing completion. In an amendment 
to the AKre~ment executed on August 15. 
1975. the parti" .. tablished a schedule for 
payment oy Northrop of all Triad fees 
earned under Phases 11 and I II' The 
amendment providt.·d for payment of com· 
missions on May 10. AUl!ust 10, and No-­
vemOer 10. 197:;. The May and AUg'ust 
commissions WCrt~ in facL paid by Northrop 
on A u~ust 20. The commissions due o n 

November 10, 197:;, we re never paid. Nor­
throp dt!nit"d liaLilit.v fo r any ouUiLanding 

I'ha.. I I or Ph .. e 111 commissions; the 
iss ue was s ubmiucd to the triburial for its 
reso lut ion, 

Northrop's Pha!i'e IV price prof,Josal to 
DOll included line items for commission 

paymellu, Lo Triad . However, VOU never 
advis~ L1 North rop that the PhasE' IV com­
nllSS 1 01l~ had Ilt,t'lI "rccoJ,.::n izcci and al· · 
I"Wt" !. " Nor dill J JOII Indudl' hnC" items 
for t'(lII IIIIISSIIIII P:I.nlH·nl S on Lhr I'ha~(' I V 
LOA s lj.!'llC'd hy lIll' Sautli J,:U\·t' rnn lenl on 
Jan U:I ry 4. 1 ~Ii;; , :\ ('vcrtlh'lcss. 011 April 
In , 1! 17!"1 . l'\\lrthrfll' and Triad !'1 J.!ll ed an 
advan('t~ ,'IHI II IlIS!'-11I 1l lj!ref'mf'nt under 
whidl NurlltrujI paul $Ii lllillion to Triad 

4. I ~,IIO\ ... nli! S ; IUUI : 'lTCI1I~1I1t:e or Ihe l'ha~ III 
1.01\ . HOD ;aprlm id u / l'h.I"" III c;um nH s:mms 

\\1:1 .. Wit h held pClld l1'~ an 1n\·Cstl j.!;!IIOn bv Ihe 
U.S . AIr "urc(" ( " lI~A F" ) 11110 the n<ll urC' or the 
1':J \·mcnts. AlthCJul.!h UO" a llowed Plla~ III 
lI11I1IU" ... tllII!> ~n c)"u'" ur SCi. Ci mdluJII . Ihe USAF 
.ul\' ,,,.:u NU I 1IUt'l' 11,.11 ."kamc ; I P I)l'U\'~1 uf 
:J).!C I11 < l'Vlllnll"'~I "I1' I III luJcu 111 rMS s.,Ic,·~ con· 
11';11..1<; wO\lIt! III Ihe lulure ,'t 'c,/u ,rc thc cltprc<;s 
\\I11I1l' 1\ U"':'>1.·nt 0 1 lhe flJrc.·I~n l:u .... c .. rn mcnl In 

~luc'llu ' .. 

14 . IV72. 1,II I1 I..1I11111L! 11. ... ' "' ,lllll' h.~" l I' rl1\' .... ull.... . S. I' ha,,,' I U'"~III1' ''''''lIo;; h.wc bec n pOl ld ;lnd arc 
b U I C',\p.II1UlIl b l lil' IHI )lillt ( ('U\el'~l!l' 11111 ""' re In I~ '" C . 
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a .caills t COmmISSIOIl:-> whit'li I1IIJ,!'hl I"'CO IIII' 

due unde r Phase IV, The :q.!n'l'lllt'lIl also 
provided that Phase I V CUlIlIllISSIOIlS \\,',\uld 
not be s u bject lO reco),!ni lion alld allowance 
by the U.S. ~overnmcnt. 

No Phase IV ~Ommis.s l uIlS , uLh('r than tht' 
$6 mi ll ion au vance, Wen! l'\",' r I'aui. III the 
arbitration proceedi ngs Triad rlalllH!U addi ­
lional comm issions all l'c r t.11n Phase I V 
FMS sales: Northrop coun terclaimed fo r 
~very of the $6 OI l lIion aU\';,lIIct! COIIIIIII:-> ­

• -'ymt:nt. 

Te, ,ninuilOlI 0/ till' ,\Jnrkf'llllg Ayrt't'­
me flt 

DOD sutJIIllllcd Its 1'1101:;1..' V Lett!.'r of 
O ffe r to the SauuI J.! u \'t..'rnmcllt III January 
1~75. On ~tan' h 6, 1 ~7'), ,\ s:-'J:i t.anl ~l·tTt· , 

tary of Defense Rubert Ellswo rth \Hull' llJ 
Prince S ultan, .\l inis tcr or Defell!-ic alllJ :\\'1' 
a tion for Saudi Arauia. statln!! that Nor· 
throp's Phase V proposal incluJcJ t.:o fI II HIS, 

sian pay ments to Triad o f app roxllnatcly 
$45 million. In a written response Jalcd 
May 17, 1975, PrillCl' Sull'lIl advI>eu DIlIl 
that the prupo:-;eu Pha~t! V cOltl lll is!-;iulIS 
we re unacC'f'flla.ldc a nd that the usc 'Jf ill ­
termed iaries with r {,Spet.: t to arm s s alc~ to 

the Saudi governnum t woulJ 1I0t b~ permIt· 
ted, The rea ft~ r , the Di redu r o f th~ 11" . 
fense Security Ass lst:uwc Ag't'nn' aJ\'Ised 
. ... D Sul t..lll ·that $~:~ milliun III 'fl'1ad co m· 
ml~ .15 hau bec lI inciuJt 'J III tile I'hast' IV 
LOA, Oy le t te r dal t·d Jlllle 10 , 1 ~ '7 ;) , 

P rince Sul l:l n rl'ite ratt'ti h is IICln ·accl' l' L:.lIH:C 
of any intermediary WIth rt'Sprl't to a r ms 
sa le conlracLCj :11 111 Sl.all,d 1h: ll thc Saudi 
government wouJJ no t allow Phase I \' COin ' 

missiun paY"It:nL<; . 

On J une 10, 1~7!), the US AF' ad\ ,~ l'd 
North rop that it would nut h· [It' r ll1ittC'o to 
inc lude co mnllssiup p3ylllt~ n ts ill l1S I'has ,' 
rIJ E ' or Phast ' V price pfOlJOS:lIs . On .Iu ne 
14. the Sa udi Minist ry of Ddcnsl' :.1IId .\\·ia­
tion (" MOU A"l is ~ut'd :\ puhlit' proelanla' 

tion referrinJ:t ex~II(: I{ly to L1l1:' Nurth rop· 
Triad r~lationslllp and statin!.!" that till! 
govern ment would /lut p4..'rnllt the jlayl1lt:'nt 

of comml$SIOnS to agel1L~ In arlus sa le CO li ' 

6. Ph:1se III E \01.:1 .. pi 01'" ,"cJ 1-1\' nOI).I\;tn nll'u, 
5o lo n of Ph:lS<C' II I. "I'h;l"(' IIiE UM. )'I ~"t"l.l. h\' 
Saud i Ara bia o n ;\uI/:u .. 1 1-1 . IQ7S , C"t Hll:l"I('(j a 

tr:lI'L". On ,111111' l O, I~J"j;" til(' USAF :ld· 
VISt'tl Nllrthrop thal :lg'c nt 's rep~ and CUIII' 

IlII~SlnIIS wou ld IIl1t iJc recu~nizt.·tl and :d· 
loJwcu on j'ha:-;c IV. 

On J ll ly ~, 1~)7!i, DOD amended IL~ De· 
rr llst..' I hApar tment r irt'ular relatill l! to 
aL!C'lll's rees to rcqu ire evt ry supplier act­

inl! under contract Wi th LJOD for sales to 
Saudi Arab13 and th ree other countr ies, to 
C' t'rufy that its FMS contract pm.:e did nut 
IIldudc :tlly um.'ct o r ulili rcct costs fu r 
:lL!'Cl1t'S fl'l'S Ihlt appru\'t,J III WrllIfll!: by tllC 

pun'ha:-'llIg' coul1try, Uy letter uateu July 
~:-:, 1~1 7:" ;-':,)rlhnJp It' n lllllaLed tht..' A,C! rcc-
1I1t'lIt With Trlau . III so du illl.!, Northrop 
slated Lha t tilt' U,S. gU\'l.' r rl ll1t'nL hau inle r· 
I'rt'll'd the letters and statelilcnts of Lht! 
:-\, luJi gm·ernlILl'nt as an absolute prohlbi· 
tlon 31,! : .. I!I1 SL :l!.!"Cllts' ft,t's o r COIllIIIl SS IUIIS III 

F ~1 S sal~~ . r riaJ rdused to ag rct! to Lt' r · 

111II1UlIOIl of the Agrccl1Il!nt. Ullly afte r the 
Saudi gOvernmc11t si l-;T1eu a Phase 1111:: 
LOA co ntall1U IJ.: a ~rct:lfic prohibition 
: 1L!": l ill~;t the ~ayl1lclIl uf fees o r cu min IS' 

"Iuns, JIU Triad agrl'I', Oil A Ul.{ust IS, EJ7 ti, 
to tt'f111ll1atc the AgrcelllclIL as to I'll:.1s e 
[liE , 

Tlte Sa II d I U cr'/,/ ' l' 

On Sl'Plclllill'r 17, l!li:i, tll~ CuullI.:1i of 
~t i nl slc rs Ill' SauJ i Ar:d.Jla issul'd Dt!t:rl'~ 

;-\1) , l:.t;-:-1 (tilt..' "SaudI IJt'!' ree"), whIch pro· 
\'Ide~, ill part: 

First: :\0 t:lIllll'al1Y ulltie r cont r"ct With 

the Saudi :\ rauran Guvt! r llmcnL fo r the 

s upply of arlllS i) r rt·latt' d " IJlIII' I1lC'1ll 

~ h:111 ~Iay any ;lI l1U ll llt as CUlUnllSSIO Il tu 
any 1l1lddll'lIIan, s:\ll's :le-cnt, rcpresenta­

lIv,', ,I r brUk.l' r ir rl'spct.'tl vC of thei r lIa · 
lIulI:dil ,\', allLi whulw r the contract was 
corwluded directly ue tween tfie Sauui 
.\ rahian (; I)\' I' r nmf'llt :\1".1 tilt.' company or 
th ruu ).!' h another ~tatc , Any commiSSion 
ar rall~t'm('nl. al reaLl y concluded by a ny 
o f 1 !lese cumpan ies Wi t h any other par ty 
shall UfO Ctl11slJl' rcd void and nol. binding 
I"I)r ti lt..' Saudi Arahi:ln (~t)vernmt!llt: 

."·I'rill/if: If :lny uf the fo reiJ{n c1)llll'anies 
oIcsc.::nhed ill Arlide I (one) were found to 

ll ,IU'(' Ilnr'·'i. IIl~ .l 101,,1 b:lII (')n Ihe ra\'m('nl ' I( 

.. HI II I'\I·""l ll" In ~unl'cCllon Wl lh the "h:lo;C' I IIE 
III o )l'("1. 

r 

" 
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' ". :'::! 1.1 \ 1 \\' \ 01':''' (,0\\ I " lit) \: 

hart' LJt' l 'll unol t' r U\'h~:ttIU II fu r tILL' pay­
BIe ' lit ( If (,OJll f1 I1S ~ LO", p a .r lnl' l lt of ~ uch 

l' ''llltll i~S IlIIl ~11:dl hI' !'-1I .... " I·l1d, ·d a fl t-r II t ' lI ­

fY1IL1! tilt..' l'lI lh.:t' rIl L,d t'lJll lpa lli , 's of tim. 
Ut'ci!-oiun. Itt.'\(>\':tll t l'O lll ll ll ~SIIlIlS shalt l,e 
dl,duC'lt-d f r OIll 1 Ill' ( III ill :lmuu n 1 (J f t hl' 
CU ll l ral'l fu r IJ l t' at' \.:IIU lIl of the Saud i 
Arall ial1 ( ;OVl'rflIlH ' IIt. 

Nurlhrop sULl j.!"ht Ill' fu rtl 14' r" SI' r\' It"t 'S 

fronl, :llld IIIJU, ' 110 I'a~ II LI ' III .'" to, T riad af· 

tt:! r Se pl C' rn bcr 17. l~)-:-:I . TIll' Saudi proh ibi­
tUHl. as l'x pressl,d in i h'c n 't' Nfl 12"; ;1, was 
inro rpflra lt·d in a " haSt' \ ' 1'1I1I1ra('[ hl'lwee n 

I IOU and Nur thn'jl. t'M'I ' UII ·1! III ~l an'h of 
1 !)7{;. Nu f l't,!, or (' O l ll l lll .... :-, !t l ll!-' wI'n ' llll'lu d · 

l,d ill a llY SUhSI'qUl'fll LOA :-' 1i!lwd by Lilt' 
~audi I!OV (' rr llla' lI l. :ll1d ( 'adl I ,O A r t'll' lIrt,d 

!\ur th ru jI tn ('l'rldv lilal 1I1l' rOlllj1l'IlSaUl l rl 

!lido 10 a nlarkl'lI!l~ :1.l! I ' llI wO ldd lUll tIl' 

l'1:JHllt.'d as all alll l\\' al d ~' 1lt-'111 of l'll' .. t and 
v. (lulu IIlH bl' ttH.:llllh'd 11\ thf' I:o lltral:ll l rtl'l' 

The A riJl ! rlll/ull ,·1 1I"(1I d 

Pu rsuant to til(' arllllrallPIl provisto n of 

lh~ lq: rf'enH'lll. Tn:u l fill'd Its I ll'Ill: I IIJ fur 
:\ rllIl ratillll 0 11 .Jul,\ :0 . 1 ~ 1'j!I , d a llllHll! COIII-

1l1r~~lflIlS flw l'd by !\ nr lhntl t !\or thr(,p 

cOlllIll'rt'ia irnl'd fll r I'h:l.:--'" 1\' ('''Ill IlIl~~ IOII~ 

:\(1\' :1111'1' .1 III Trwd Jlrt l1 r tn I H II )· s ,.du , .. :!l III 

allow such l',IIlIIl IlSS, III1S. :\ u rlhnlp :lSSt'rt­

I,d ~ s a dd(,I1Sl' to Tnad\ dailiis Lltal the 
S audI I )I 'c n ·t' b:t r ~ ;111\' 1.111111111 0.; .... 111 11 P;IY ' 

IIll'lIl..; \1.\' ;\ (lr l ilrnl' 1,1 Tn;l.! ;llId l llal ,11\', 

pa,\"I1H'II\ hy :\ n rtltrnp \ 1) Tn:LCI flllL:h l ~1I11 

JI't 't l\orlhr0l' til I' rn"'I'IIII1I/i IIl1d"" I l h' '·"r 
"'l!ll Cpr ru!'! l'r:L rllt' t '~ 1\ ,'1 ,"/-t'I ' .-\ "1. I:, 
U.~(', t:~ 'j~dd -1. ,., ." ",1'11:11'1, ,01 III 1~1-;-; 

In It ~ I l t "'j'II] !! a :--. Itt 1,I:il .. hIY UI th ,' I"I"~I 

SI ~l~P of Hlflll'l 'all 'd l' ntl't'f'duII!'" ,"Flrq 
j )('cisi tlll") , li1 r t nhull:d fnulld :\flrt h rop !Ja · 

bit., fo r ('t)IIIIIlI~ SI I,n !1: L\' llll' lI l!-- un l 'eaC'l' 
Hawk Phast's II. III and 1\ ' , IIl!--u !tOIJtllJ,:, 

tlu,' t rihullal f1 'J(,'ct~'d l\orth rull 's l'OILtt'Ill!1I1I 
that till' Sawll I )l't.:n'~' rt'IH!t-p 'd 11,1.\'IIIP1 .1 Ilf 

CtlIllIll ISS I(J IlS ill l'gal ulldl' r L';dilurlll:L l:t\\' , ; 

7. TIll' 1\",I,·(·1II\· UI. · t.' , I'I"\I.I,·, 11t ., 1 ''' JI,,' l,tll.!' 
1\' ,lilt! tl, I1" I U.-l lllll "I II", '\ 1'1 1 l 'lI H'1I1 .. h,dl h l , 
~U\t'nll'd h\ Illl' 1.1\" "I 111,' .... \,11'· ,,' C.ddttllll .1 
111 I Ill' l ' l\lI('u :-01.111 " "I '\ 1I1l' l It ,I." Till' ,ll'plll, " 
bit.· 1. 1\\ I' d"lU",'d, I'''H 

Ii. 'I ll" , ',.:ItTIl1,' 1t1 h",.I IIU' dll'\ I,\(· ItI1 J, IIIII ,II \ 

1. 1~7 1 am.! \\," I .. ''''' \1'1 :lI1J hi' ;'I'I'''I,. lIk h' 

Tilt, trl liunal f u r l " '/' he lll lhat ~J a y ll1 c lIL uf 

l'O l1lntl !-.SIOIiS agrt"t~d to a nll earn ed pr io r to· 
l ~n7 wo uld 11 111 slI l 'J " l' l Nor t hrop tu possi· 
bl l' prt lsec lILlI1II UlII!t' r till' f Cl'A , Huw· 

(' \" ' r, the tribu nal found that. under the 
~Ilnw a bilit .v alld rl'cogn ition clause of th~ 

Agre \'nl t.· nl , Triad had assunu"d the ris k 
that th() I!.S , gllvI ' rlW I(..' lIl wo uld not 3Jr 
I ' rl' \, ~' 1'1,1111',,' ,1>.1"'1 , I: :,r 1!\I' ilL .. , Thus, Trind 
was HuL kn'ut'dasd ( ' I I I1lIlIl ~s i u n pay rtlt'n LI\ 

whit'l! w,~ rl! u.1l h . ;uw~d by JJO U, This 
ilLcluJ t!d I l h y I1 .... I I (1I u"df!r Phase IlIE, V 
and the reaf~r , WILh re-svcct to Phase IV, 
the I r iliulI;d fu urul lhat t'\o r th ruIJ ha ll 
\\'a lv('d till' Agn..' t' IIlt.'ll t' s provisu and there­
f4lft, wa s uhllga led lu ~ay al l CUlI1l1liSSlOlIS 

UI'spi l t.' ll ll' aiJst! ll fl' uf LJ UU a pprova l. The 
lrlhu nal dt.'nit,u r-.;lIr t h rllp '~ cll unle rclaim fo r 

I'ha!o'c I\, a d\' a nct' eommi~:-;lo ll payme nts . 

111 [\I a-" lH~:L lh(' tr iLunal Is,," ueq IL<; Deci ' 

S tilI] on Fact ual all il iA.' i!<d b"S U l' ~ Presen Lt>d 

in Sl'l'O IHi SLo.l ).!"l' of tillS I · rocct.'dln~ ("Sec­
ond i)l'CISlon"l, in which the amount of 
dalll;Ii!t.'s Wit!' assl'ssed , Uu n ng- the cou rs~ 

o f s~(,o lld st.a~(' procct.'dlllj!S, T riall Jsser t.ed 
atirhl ifJlI :.d <:Iaims for huu!:'lII g cun!'Lru cted 
"-" l\o rlh rojl pll r:-- u:lnt to a l'SAF- Nor· 
th rop clln trat'l ('XI 'l'lItt,d til S(' I,t(' rlI iJr r 1!17i 

111 I't.'acc I i:L\\'k Phase \" Early III l!17J, 
l'\\l r lll rup :.Jlld T r iad had C>'l'(,' u teu Product 

AI!I't'l'r1It'lil l\u , ;) .... whrdl prCI\'lIlt'd for com-
1!11:"S IIII1 JI:'YIllI ' lIt :-. 1111 rOlllrat'L'" for t he con, 

"'t nlt'tH ' 1I or HS,\I-' hnll~l lIg- c:llllOnmf'nL'i, 
Tht, InIHILI :!1 fHllllo! Iklt ,',' rl;1\1l hllt1slIl).! 

1""lst ru(,I, ' ,j dunllJ~ l't'a"t' II a .... k P ha st' V 
('flfl~tlllll{'d IHI\I 'IIl.L! l'alll' lfl fll ('nt,c:; ..... Ith ,ll tht:' 

nll 'a lllllg of I' rc"lu('t 1\~ r l't'n1t'nl :-.10, 5, :lnd 
lh:il l'rfldlH, t Ag-n'!' fl l"lIl I'n f) ",:is not 

~ 1I1'J t.'l't to l i lt' AJ,!rt 'l'III(,lIt 'S n'CtI!!nltiOIl and 
allo\\'ai lJ lit ,\' dau !--,' A~'co rdlll~ly, the trtbu· 
u:.11 awarJl'J Tnad ('llnlnIlSSUJ!lS ea rned o n 

tht, I 'hasc \. IHJu ~ lllj.!' conslr u('tion cont ract. 

~('r til rup ~f'l'k !-' lu ;tl'at~ the trluuna.l's 
:.Jward (III IIIl' ).:rcl\J\ld lha t: til the It'j.!ah ty 

'''l'I',III I . l l l t,,, l.IIII ' 'iHlll'lII' I~,r tli e- j{u~' :" S.1 U' 
.1 1 ,\ 11 1' ,ll l' III \Jl' C'!',,,I ' lil lctJ :II l .. lf .111.1 

DI1 .du .'11 ." rq.: .1/ tJ ll'" "I \\ !te l hl'r "Ul'h l'on"l rue , 
11111\ \\,l" Ul"lj.!tI ,' II·J ,'''' a ra r l of the J'r.::ll'C lIa wk 
j' l "1.: 1.1111 or P,III uf a ~l' r~lr:lt(' US, ~.Iud l co n · 
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~ .HI ()~ . \ I. J l 'Ule I. \ L IlIoC lSI O~ S 

:lllti cnfo rcl'ainl ity of t ill' Ag'n't 'UH'ut in ­
volve h.·~al iSSUl'S affec llll l! "fu lldall lt'l da l 

Jlublic inlCrcsL,," and, the refore. Wl'rf> no t 
:ubitrable; ami (~) eve n if the ll'~alily alld 
enforceability uf the Ag- rCt!men l were ;\rbi· 
lrabl~, the lrlbunal'5 u('cisiDIi was couLr:Lry 

to law and publ ic policy anJ mus t be O\'(' r ­

turneu. 

UISClJSSION 

.~rbllrabl'jly oj 'h" U,sI'"le 

(1 J Both pa rlU's III:LllIl:lIl1 that arhi t r:t· 
hi lity of lh~ At; f L't'llIt' IIL is tl) lie dt.-' lerrni rH'd 
by reference to federal law. The lIl1l tl'd 

Statl.:!S Arbil r:l tioll Ac t ("Arhitratlon Ar t"), 
9 U.S.C. § 1 t'l .w.". . "createls J a budy "f 
federal sub~tant j\' e law" whirh j.!ovcrll $ till' 

s~nriards f0r ~nfll rCt ' mclIl uf an arbitra· 

(,'dl ' r :1I !:Iw. w/II'I/w r lh., :wUOI1 ansI '!'> 1111 -

dl'r lltt' Arllltratioll A CL, o r the t ·11"VCIIUWI. 

.11rrU,.,- 0/ }i:rmnl 8.11.t1. , ·H I F.Supp. ';"7)0). 
7~O II . :.! IS.D.N .Y. I!)?;). It/Td. :;>{o F . ~rl 

l!J~ . , C.!d Cir. 197S). As nowd in .''';r!II: rk I'. 
. 11I)crfo ,CIl/l'r r Co .. 417 l1 .S . til)!). ;j~O n. Ui. 
:j.f S.Ct. ~·I · I~. 2·(;,7 nJIf[J 41 L.EJ.~d <nO 
11 :r; ·I ): 

Till' I-!:ual of the Conve n t ion, and the pnn­
I..' lpal purpose unuerlying" American aU0I-I­
t iull and Illl p iclllenlatlull of It, was tu 

t'llt·OUr:Il.:C the rel"ll).!l lI linll and cnforce­

IIlCllt ot" Ctllll ll lt' n:I:.d arbitra Uon ag-rt!e­

II w nts In Illternauunal cUlltr:.H:ts am.! to 
1I 1l l fy the standards h.v which a~rt'ell\enlS 

t il arili l rale an! o!Jst' r vcu aile! arilltral 
:Iw:lrds a re f'nfo rceti i ll the s l~ lIa to ry 

l·OUlIlnes. It'ilallo ll!-' l.HlIIlll'O . 1 

tion award with r~s pect to "a cuntral"t eV j- S incl' both t he Arbitra tiull Act and the Co n· 

de nclIIg" :ltrans:lctiull in vl)lvllq.! COInIlH'rcl· . .. 
Moses H. Cow .. ' M£'III(JrI(J[ IltJsp. P. ,1/rrru ­
ry COlls tr. Corp" 4[,0 U.S. 1. ~4 . lUJ s.n . 
9~7. 94 1. 74 L.f:d .2d 7(;:; 1I~IX;!l . 1',;",,, 
P(uofll Curp, t'. Flood & Cunkltn JI/!I. Co., 
3~8 U.S. 3U5. 4iJO. ~7 s.n . 1~01. I~O · 1. I~ 

L.£d .2d 1270 t l~Gj ) ; Ml'ciif"r r (Lllt'lIfL /';1/ ' 
leT., Inc. v. Ssan.QyollY Curp., 70H F. ~d 

l458. [463 (Uth Ci r.l O~J). However. the 
Court of Appeals for the Second Ci rcuit 
recently hclJ that the l!)!)H Conve ntion 01\ 

he Recognitiun a nd Enfo rcemen t.. of Fur­
ei ),{n Arbitral Awards (the "Com'('/Iliun" ). ~) 

U.S.C. ~ ~Ol et srq .. was applicahle lo all 
arbitral award made i ll the Uni ted SLates. 
but invo lving two fo rci~1l enlitif-"s. n,,/·y",-; ­
ell v. Ju.w'ph Mlllh'" COl'll .. 710 F.:.!tI ~I :.!~ 

(2d Cir.IOH3).' At leas t one cou rt has held 
that 'luf!sliolls cOllcL'rIli llJ,! cllro rc~ah ili l}' uf 
arbitration agreements ar!! Koverneu Ly 

9. The cou rt in Ue,./:c.wt/ .. I;tleu : 
\V~ adopt the VICW th;.! ;'I\\ ·:II·U!> IHI' C1l 1' 

sldcrcJ as domestic" dcnulcs a w:.nl .. willch 
are subJL'l.:t Iu Ihe LonVClIlinn 110 1 bl.'CDU "C 

m.3Uc abro.::uJ . b ut bcc.III!K." Illaue WIII III1 t he 
Iq:a l fr;"lnle\\lork nr :IllalllL'r ,,:ulll1l ry, c . ~ .. ptn· 
no unced in .a.;cord;mcc \\11th forc lgn law .lr 
involving part Ies dom lcdl'd or havlIll( theIr 
principal Illaf..e of bUSiness uu l!:olde the ~ nfurc . 
inK JUI .~ i ctinn . 

710 F.2d .101 Q32. lIere . althnlt~h Northrnp is :J 

Cahforni:l ..:or porallOn ha\"II\K liS pr m c lpa l p lal'e 
uf busi ness In Los Anp,·Jcs. Trl.ld FU1;lnclal r. ~ . 
l.1oblishment is a l.iL'dllen~t Cln cslanlio;hrncl1l , 
and Triad Inle,.n.llllln.101 M.1orkL·tlnK IS a Llechlcm -

\' ('Ill i()fl refl t.·I't Ilu licy cons itlcratiuns 13\"or­
i ll,l! t'llfurn'tllt:nt uf :L,L!"rce ntCllts to ariJit rate 
l'o llll1WrClal u iS PUlCs, sec ,";rhl'rk, 417 U.S. 
at :i1O- 11. ~ J.l S. Ct. at 2 '! ~2-5~~: Matter u/ 
Ferraru, .1,11 F.Supp. at 'iXU n. 2, the leg-ali­
ty ;jilt..! enfo rceabi lity of the s ubjec t arb itra­

lIulI award Illay iJt! Udt'flll i lleu uy refe rence 
to fede ra l law . 

North rup <lsscrL ... tha t the tn uunaJ ex­
ceeued its authOrity by deciu in~ II!gal i~­

!-'I U'S affL't:t i llg" fU l ltiaIllCIIl..'11 puhl ic illte r ­
ests, a nJ that aruiLration is an lIlaplJropri· 
ate [orulll in which to dt'citic statutory or 

jlul Jlic policy . Sp,·t..:ificall y . NOrl.h ro~ chal ­
lellges the trihunal' s aUlhlJr ity to cons true 

I i nill'ti SC:ltl'S policy :l S allwll j I H~t'd hy DO!) 
111 Sl :lh'l ll f 'l1tS an d puhlication!.; , and as I'odl' 

tit~d II)" ClHlgrt.'!'S in t he FCPA: at,d Sauu j 
pu llt')' as prolllu lg-:llt..,d ill the Saud i Oe­
cree. JU 

' 1("11 L" I p, ". lt"HI. Th u s, il IS pns 'lhle Iha t the 
' nhlt'Li :lI h, l r :l lloll I ' J..;o\"L'rned hOlh hv Ihe Arh ,· 
II :111011 AL·t :lwJ h ... thc CUllvell llun . /d. at QJ4 . 

10. fl"th lIlt: Arhltr.1ollun Act and the LOll \'L'liIIUtl 
PL'. !l11l a rL'\,I('WIII~ \.J ,uJ ... In rclu\c n'r.::nl': 'lIl lun 
"r CII (U , ..:I.·IIICIII of :l ll .. rbllral .1owan.l "hll.: h IS 

\ wllr,1I v tn puhlu: po/ it·y . See '. crk. ~ 17 U.S. 
,11 ~I~ II . 14 , '14 S.Ct. al 2 4 5 7 II . 14 . 
Iltc ··LIIIIII..II )' I.) rubli c rm I 

I \·.l c h Ihe lo; , UC ~ ... 'hl·lh('r Ihe Northmp·T rtaJ Jis­
I'u te L ~ I.!o ... t·rned by the Arbllra l loll J\CI o r by Ihe 
<":1111\ t·IlIIlH I. 

" 

.~ .,' 

if " '. -: .. ~ . " 

~ .:. ~t·'2":: 
..... .:. ... ! .. < 
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121 The ArllltraLio ll Act was "Jl'slg ncu 
Lu alluw parLies lO a\'oid 'the costliness allu 

delays uf litiJ,!atltlll.' anu to "Iact' aruitra­
tiun uj!r ccmenls ·uJ..Iun thc sam e fool in ),! as 

o tlier conlrac~ Scltr rl.'. 417 U.S. al 
511>-11. ~J4 S.Cl. "t l45:l. Thus. ~ 2 of the 
Act. 9 U.S.C. ~ ~. IJroviucs thal arbilratioll 
agrt:'cmcnLo;; ~ubJt'l't to it.." provisions " .s hall 
ue vahu. irrp.vol·aulp.; allu l'nfon:eahlt>, S:J.V(' 
upon ::-uch g-ruunus as ex.ist al law o r ill 
e4uity for the rcvDcati tl n of any contracl. " 

I:l j Howeve r. the a r bitrator 's t'(llltral 

rull' is tu "Cffl'l'tuaU~ t ilt.' in tent of t he 

panil's ratlll'r Ihall tilt' rt'qllin'lIIt'IIt." of 

cn;li:lI,d ICgISbllllJl ." 111r'ffl/lfh'r I'. (;uI"I/ · 

fIt'r·iJoII'er Cu .. 41:) U.S. :H;, :JG-G'i. ~)4 

S.Ct. lUll. IIJ~ ·I. :\! I L.l::d .2d 1-17 IUn·11. 
Thus, in WI/ku f' .1,";/1'1//1, :~ 'lj; 11.S . .t~';', ';'.1 
~;'CL IH~. !Iti J..Ed. 11;,0< {1!J :):tj, the Court 
ot'c lilll'u Lu ;IPldy tILt' :\('t's prOVI!-iIl!llS 
where t!lIforct'l1lt'lIl of all arlntralllJII :J.grl't"· 
lllenL wuuld dl'prI\ e :J. dt'fr auck'd PLJrcha~t'r 

of a r(,l1ll'dy ulluer q 1 :;/2) uf the Securltics 
Act of ItI:!:). 1;1 U,S,c. ~ 7"';[(2). Wilko has 

bl"cn followed III a Ilund,('r of othe r arcas 
where fluhlic )Julley IS IIl1phraLl'd . ."'J·t'('. (' . ,fI., 

Allcgflfrl t. J'('mt, :,4S F . ~J 4:~:; {~d elr ), 

art, df'1I/n{. 4 :~ ~ U. S . 910, V7 S .CL. ~!J;J!J. ;J:I 

L. Ed.~d 1 U::I4 (1 ~I';''i I (arllll raUl/ II :q..!rhc'IIlt.'111 

ulI+'nforCl'ah le :ll,::UIlSt tru stt 'i' 1f~ ballkrupt , 

('~. allt'J!ing vlol:.u'lns of till' H:1!Iknq'I(·.\ 
Act), 11,1/(' 1'/('(11/ ....... " J I'f/1 eli/lip, ("Jlp. /. 

J.I) . . l!(/!lIII'T ~\" ( '11" :1!Ii F::d h:.!1 \~J l ' lr 

l!If;:-:) \ l'tlUrt..'> . "lit arhltr;\!ltlll J1rll~·l ·, 'JIIIJ.,: ~. 

an' tfll' pn'lwr ('lrulll ftlr n·sl.!\IIIPIi of ; 1111\ 

tru~t clalJlIs ), . l l , ·J(II /li,'r /. (;1//'/1/1'1' /JI'I I ' 

,'(' r lO., 41:, l ; S. aL ;')r.. ~I · l ~ {'l. at 1tI~:~ 

(a ruiLralloll i:-; :-In illaPl'rll]lrJ:llt' fo rum for 
l he rcsulutiun of rlj.!hL"i treatt 'd by TILll' \' II 

II. \\ ' 1111 n:'po.:CI 10 llit' Inl('l'n:IIH .n:11 n;)lllrC vt 
th e a~rccrnelli. lhe (ourl IJl ,";{'herk Ililled : 

Tht' II Q.:ut,.IIIIII1\ k .. tl II II' In Ih(' s'gll'UI! uf t ht' 

('Unl l act luuk pJ.lCC ", I/Ie L' IIIIL'd !-,tall·S. bll; 

1;llId .. 111.1 (;1," mall\' .. llId 1I1\'uh'l·d cOIl,uil.1 

11011" wnlt Iq! •• 1 ;\lHt 11.llklll.,,!.. l"I"',I' tr ' JlI) 

(, . ,1, Ii vIlli" ... · •• lIlIll l ll'" "lid t'''II' 1 .11 '1 1.1,' 11 

~ I C III . Flll.lIl\ , alld 111,,' 1 \'j.!llliIGllllh. lI'l' 
~tJbJI' C l 111.1111'1 {II I hI' l 11111 r :1.:1 ll ll)CC l'nnl 1 Ill' 
.. ,.It- tlf hll"'"ll"~ ClIll' r I" 1"'0.:' .11 ,L::I IIIIl'J IlIldL'1 

1111' t . I\\" ttt allJ 1',1111.11 11\ <;llu,l ll·d III ElIIl!l't· 
"1 ' lVUlI1I " . ,. ~,I1""'l' ...... 11\ IIll· ... \\(.: 11' 1.l I ,L:d\' . II 
11111 l·lIl1rl'I~. JUl'L ll'J II ' I .UI"I'l·,II' Ill.II!.. L·I!>. 

of the Civil Iti"h t.s Act of 1%4. 4~ U.S .C. 
§ 2UUUc. ct .'wq.J. 

1'1 Thl.· \:lIl1rl III Sr/t<'rk r arvpd uut an 
eX~'c l't H) 1I to Wilko tn a contract dispute 
uctwl'CII all Alllcn call manufacturer and a 
German ciLi£.cn whosl' companies were o r ­

j!iLlli l.l'd under the law!' uf Germany anJ 
Licillellstcln . TIl(' par t ies a,l! reed to arbi· 

tratt' IItSPUU:s artSIII) .. .: uut of llito' ('l)lIlract in 

prtJCt'('dill~~ 1.0 lakr place ill Par Is. a/lo to 
LJc ~f)\'crlJt.' d b.) l!Iillvls law . }{(;SpOnOl'nt 
buu gh~ r,,· IIi .( it: i~ . I l.'ral cOurt tlude r ~ l U("1 
of the :-;~cur :li l.'s r:x.c~lang(.' Act (If 1!l34, 1::' 
U.S.C § 7l'iJlbl. for ullc~ed fraudule nt n'I" 
r ('sl· llt:llion,.; CII/U'I' n llflj! tht> st.a L u~ of lrad(·· 

lIIark rt,l!hLs . '1'111' ( 'tolln dlSllll/.:tJlsl!t'U trtl · 
ku on the g ruu nd that thr cU lltrat:t ill qUf'~' 
lion ..... ;\S a "tr uly Illternallo wal :J.J,! reement" 
III wInc h 1",IA.'Hli:d InLl.'rnalllll1al conflicL of 
law ~ }J r 01J!t:rllS mij.!itL anst:! , l1 

A tunlractual provision ~pl'l'ifyin;.:: In ad· 
\' an{'t' Lilt' fonlln in winch UI~pUL('~ shall 
ttl' liL1j.[3U:.'d anO the law to ue af1~li~d is . 
then'fo n'. an almos t indl~rensa\)le pre­
condililill to at:il1t'\'cnlr nt of the unle r li­
lit' S!' a nti predinalllitty esse nt ial to any 
illll'rnallolial i)1Jslness transacL1un. Fur· 
thl'rn IOrt ', sudl ;\ pro\'tsion ob "'I;~tcs the 

d: II lj.:c r Ihat a dlsJ,ute 1IlH.icr the ng- ree· 
IlIt'la might h· submiltt,ll to a fo rum 
ht)stdl~ ttl Uti' IJl lf' rt' ~t$ o f nne of the 

panll'''' IIr 1I11fallldl;l r WILli tlte p rublem 

art'a 111\'01\' ".1 

·t1 7 U ~ . at :-,1 .",- 1", ~'t S ,,,·\. :11 :': '. ;I.~, . IIt'rt.', 

;1" 111 .'·jrJ/I·rJ •. tltt' l':Lrllt·~ art;' invllived ill a 

" lndy IIlll· rllatl"' I:.! a~n'l' I IIt'lit to which 
tht' al'pitt' :dIlIJt y IIf a pa r ll l' uiar country's 
law or pllllhc pulwy IS ul1c(' r t.ain . Enforct'­

flll'lIt of the Ag- rl'(,I11t'nt's arhitralJon clause 

dfl'Clivcly prolllotes Lhe II rul'rly resululion 

-117 U.S. <11 SI S. t,14 5 (I. 011 2455 . Here. the 
P:lrlIC!O ~ re oq;::u lI/nJ under the l.Jws of the 
Ull lh·d St.Jt('S :lnJ l,'l·ci\1('oslt:ln. rt'spt:cli\·cI~· . 
1 rl=:lJ ' !oo presldel1t. ,\JII;}II t..:..a :.liugl:l. IS ;} cltl1t:n 
ur S .JUJI ,\ 1 ~bl. 1 Nq!t)II~lIIVIl!i 1111 \'~I n('us ph:. ... 
t" III II".: I 'e.ltl· 11.lw!.. l'r l,~ r'lIIl tr>(l~ r1at.:t: In Iht· 

U,llh:d ~1 .l ll·' . "I,rk Ihl' CIIIIII;II:I w;" pl'Ilul'lnt'J 
1.11 I!l'lv III S..&UUI AI.lIII..&. and p:tVITl Cllilo UI".Ie ,· tht: 
AJ,!rL'C l lH'1l1 Wt'll' III.lJC 111 bUlh Ihe Unlled S tales 
aud ~v. ,11.1.'1 bllJ 
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NATIONA L JUDICIAL DECISIONS \'. 22 1. 7 

of the part ies' cu ntractual dispute. The 
Wilko exception Lo the Arbitration Ad, 
therefore. is inapplicable. I I 

S tandard of J udicial Ret'lew 

It must nex t be de te r mined whether the 
dispute. though proper ly s ubmi t ted to a rbi­
lration. was resolved in accordance wilh 
law. The parties ini lially dis pute the a ppli­
cable s tandard by which the t r ibunal's dec i-

. ion is to be reviewed. 

a.d main L.:lins tha t t he Cour t must de­
' ,-' fer to any decision which "draws its e S ' 
I .. f h k ' sence rom l e ma r elmg- agreemel\t. 

USW v. Elltcrpnse Wh eel & Cnr Co rl' .. 
363 U.S. 593. 597. 80 S .Ct. 135M. 1361. 4 
L.Ed.2d 1424 (1 %0). "notwi lhstand ing the 
erroneousness of any factual finding's Or 

lel{ai conclusions, abse nt :l manifest dis re· 
Kanl of the law." (It'urYf' f)ay CONst r. 
Co .• 722 F.2d at 1477. However. It has 
repeat..edly tJeen recognized tha t a court 
may not enforce an award which is co n· 
tr .. ry to law and pu blic policy . S ee Wfi. 
Grace alJd Co. v. l~ocaL Union 759. 461 
U.S. 757 , 1O:J S.Ct. 21 77 , 21 83. 76 L.Ed .2d 
298 (1983); George Day Co >",t r. Co .. 722 
F.2d at 1477; B roadway Cab Coop .. l>lc.v. 

12. Tri:ld 31$0 as.scrlS Ih.:11 NOrlhrop W , II \"{" J liS 

• 
rig ht 10 c h.l llc n gc the Ju l'"t"id ic llon or the InhUII:l1 
. ~olunlan l y submll il ug the tILspu tc In :.rbllra · 

. 1. Su C~orge /fiJy Gmstr. Co. v. UlIlud IJ/ltl. 
I of Carpenters, 722 F.2d 147 1. 1-1 76 (Q lh Clr. 

1984). Nor throp de ni es ch is assertion. Accau M.' 
I concl ud e tha t the di spute ..... as arhll rablc . I do 
1101 decide whethe r Northrop w ;;lIved i ts n gh t 10 
an inde pendent Jud lc, ;] l dCII:r mln<luo n o n the 
IUUC of OIrbi lrabil ity. 

13. Tri .:ld m a ll ll.,10. $ 111:'1 the SauJ , Dcc r.;c:: haJ no 
countcrpan In federa l Jaw or U,r.: public p4) licy. 
lIowever. i l is d ear th.l l DUO " .... shed to ~on · 
fo rm I ts pol i c:y preclscly In that ;l n nnuliceu by 
S.ludi Arab ioa. Fur example , a DO D prnpo ,cJ 
amendme nt to the Peace lI a wk Pha~e IIlE I.l't · 
ter of Offer wou ld have requl rcu Sa udi approva l 
even of agen t's fees p.u~ by Northrup but n n t 
charged to the Saudi tj:u\lcrn ment. (No SUl. h 

(ees were .lv proved .) Cn m m u lll\.'atlo ns octw\'cn 
No rt hrop and 000 subsequen t to Prince Sui. 
13n 's ini t ia l reJect io n of age nts' f('es In U,S ,·Sau· 
d i arms contracts a ll ind ica ted that age n tS' (ces 
would N not be alloweo" in aud itlonal Pcaee 
Hawk Ph3scs. DOD's rensed Oefens.c PrfM:u re 
men l Circul."r, ISMled J u ly q, IQ75. pro\/IIJeJ til:" 
suppli er~ act 109 undc r co nt ra el to OliO .... ·lIlIld 
henceforth be r eqUired to cert ify Ihal thcl r H. tS 
CO nlrOlCt pnce d id nOI COI1l;lI n any Cf)SIS fo r 

Tca 1fl ... (pr & ('h all/fe/lrs LocaL Union ;181, 
7 10 F.2d 1:179 Wth Ci r . 1 9H~ ) . 

l ;'i ) In nete rminlllf! whe the r an arhitra­
lor 's awa rd tS contrary to law and puhl ic 
polir y, the cour t is not cons t ra int!u by the 
l rari it ional de ferentia l s tandard se t fo r th in 
Elltprprise Wheel. In Brondway Cab. the 
Ninth Circuit he ld that de ference i, unwa r­
ranted where an a r bitra to r ' s decision is 
cha lle nKcd as vlolati\'e o f Supreme Co ur t 
precedent. 710 F .~d at 13H:1. Judicial J d· 
. ' re nce is s irmlarly unwarranteu whe re, as 
11I 're, t he public pol icy III ques tiun in vo lves 
1l0U rc ).!' uiatIO I\ :;, I:J a ru rclg'n g ovcrn lllclIL's 
decree. a nd a fl'de ral SL;1lu te {t he (-'CP A), 
Thu~ , I exa nll ne dc novo t hc a rultrato r' s 
decision With re~(Jctt Lo Lhe a l lel! l~J une n­
fu rcea bi lity of lhe Ag- ree me nt on public 
policy ).:'rounos ." 

I/I('guh/y Ullda Local Law 

In rcaching Its decision, Lhe tri bunal con­
s ide reu and rejecled Northrop 'S cuntention 
that c nfo rc~mcn t o f the Ag reemen t wa:i 
dle~a l under Ca li fornia la w. Ca l.Civ .Code 
q 15 11 pruvide ii th:ll pe r formance of a n 
obl igation is e xcused "[ w]hen s uc h pe r­
formance . , is pre vc nteu ... by the oper-

agt'n l s (c.'c<; no' .l rp rOH~u In w !'I lm g by the pu r· 
e h., Illlol l ' UUIIII' V ( U It. IUJ I I1Jo! S.ludl Ar:lbl a ). DUD 
aClluns w l..cn "lih rcspt:'(:1 to supp lie rs 10 ::a rms 
o;J ll' COl1 lr:1(:IS d c;u I)' rclkt: ted ..l policy o( adhcr · 
CIICC to the prui ll b il iu ns o f the Saudi Uct: rce. 

The Fifth CirCUli held . in .1 brcach o f eo n lrJct 
acllOl1 go vcr ned b\' C.lll ln r nl a law, th Ol I Ihe 
I;u vcrnmcn, 's IIllorm al pnunlles pulic \I ("j.1w. 
~h lllln t.: · ) C:lI1 IC wllllll. l he c~cu'db le u c!av P(( IVI· 
....1111 of :. il-a!>c: a~ rcc:mC:11 1. 1.tJ. .:o ur" A,r 1.J" c\. 
I" c. v. Md)vl l ,,,dl lJol,.IJ.; loJ Corp ., 532 F 2L1 Y~7 

(S lh Ci r. I'J76). Co ndudl ug Ih.1t a vnhlll t.1nl y 
acqu lC: scCU '1Il ,",o lic \' could cunSll lu le: .1 . 1 ",Ic t I. j 

~uvernm('lil. ~t)Vl' l nme n lal pnOI.ty. J.llo..::a l ll ill 
rq;u la llo n or orJa" w l thll l the mca n llll-;; o f the 
con l rac t 's cxcu:>.1ble d el ay cl au'ie . Ihe court he ld 
tl WI the J:lwb()llIng 1'i!Jue sho uld ha ve been !Ou b · 
I1 l1l1eJ 10 the Jury. DO D's en fo rc eme n l o f Saud i 
po llc v W;IS cuc n : jvc r:1I 111:r Ihan \/OI Un l.1I ..... and 
IS p rope. ly c h;ar3clc I 17.cU as U.S. pu blic polley. 

14. S .nc e .1 \.'ourl o rd ln3r1lv must d efe r 10 a n 
arbllr:lIor 's legOl I .1 <; wc ll o1.S f3c lUo1.l con c!u<;lo ns, 
" <; I\IIIIIJ be !O trc 'i·;(.' d tha i Ihe co u rt underta kes 
iiI! ,,,,\' /J rC \'le w nn l\' o f Ih;a, pOI'lIn n of the tn b u­
.... I' .. dl'C I 'i I(l 1l wilid . I S alleged 10 be cU llt r .1ry to 
1,1\101 .!lId pll hli c pulic v. 

- " 
t;."4.':\~I-'I' .. ,-- ..... ~ 

" 1 ~f.51 .. ::. 
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atiun of law . Northrup asserts that 
the Saudi Decree pn·vcn teu performance of 
tile AJ{fl'l'IIH'lIt wlthlll Lilt' IIIl'unilllr! of 
~ l~ll, and tha t paymeut of comrnisslons 
claimed by Tria'tl thertdore IS excusctl. The 
tribunal nd it!u IJ rimarily upon two caSCK 

d~cidt"d undcr Cal ifornia law in which KOV­
ernmcntal action of a forei),!'11 slate ~rc\'~nt­

t' d performance o f a t'untr: .. Il: l. Appcllantln 

BUJrd t'. WOldt i::lltcr., Inc .• ~4H Cal. 
App.2d ;12, 5&, 56 Cal.l{ptr. llX (1!Hi7) was 
not entiLieJ to dama~t'!'\ for breach of a 
contract whose performance had Leen 
"made imp0f,silJlp by np{·r:.lllon of law 

l{esponticn"s perfurlTlarr('p was I'X ' 

l'us l.'d, .... ,lll m the IIH':UIIIIC' of q l:d 1. by till ' 

Stale of Hawaii 's refu!'\al to fu rnish a uuild­
ing permit untle r a builJlng c{JUl.' c llacteu 
after execultoll of Ihe contract. In John ­
SUII. l', Alklfl,'·. ,~j:l Cal. ,\ pp ,ld 4:UJ, 1:.!7 J' .~ d 

lU27 (l~J42) , ~hl.' iJuy('r was t.!xcu~eu f roUl 
perfurmalll'£" uf a conlral'l to pu rchase ('()­
p ra for shl plllt' lll to ColumlH:I whf'n, afte r 
e X('cution of thl' t'O ll t racl , Columbia tJallneli 
furth e r impor t..alion of copra . The tribunal 

rl.'ad Baird and Johnson to rt 'qui re jfl riuul 
II'llpoSSl bility 11\ un lt' r lu fall wilhin thl' 
"prt!venlion b,\" operatlun o f Ia ........ :;:t..alldarrt , 

III nClther [LJmrd nur Juhnso ll I did till' 

Califuri lia cl}u r t unrlc' r Lakt.! an eX :lIllIIl:l ' 
lie n of the law anti r1Ct.' ISlfJll!" of the othcr 
:;: l.1te or eDunt r ," tn cl t'l(' rl ilinl' how it 
would dt'(' id(' tla' qUl'St llHl III'\ '!-ie lllt,d , I n­

!-.Lt.' :uJ. lilt' ('uu rt sl mpl ,\' lnl lkt 'd at wht.!lh('r 
011 the fan' (If tlllll).! S till' ~n\'t ' rnlll('nl:1I 

action had III fart prt:'\'t' lItl'd pr r formance 
o f lhl..' con lral't III ljlh'Sll(l1l 

First Ill'l'ISIOIl at:! 1 :\pp lyUl l,!" a fa C" lual 
IInpossilJility !'t;.lIld:lrd In tl.f' f: I('I S at h:lIld , 
the trib unal fo und "no cVllIpa ra ulc J,!'ovl' r ll ­
IIl CII t..a I action ," 

It may ue thal prolllub:atlllll uf Uccr t'c 
127& created prul,lc llls f (l r Northrop and 
Triad ill tll :ll Lill'Y l,oss lbl ,v would ka't' 
SOIIiC (lIffll'ullll'S wl l h till' ).!tI\'l'rn nwnt o f 
Sauul A rai lia as a n 'sul t of !lot CdlllpJy­
III ),!' WIth lJ""t.:n'l' 1:":7;, Il owl'\'l' r , that 
Ul't.:rcl' diu !lot III:.tkt· pe r furlllance of th t.: 
!\1arkclll1J,!' :\l!rl'l.' III t"lIt lln po:..;!-iL.,!L" Il 
s tili was pt'rfct.:ll~' I'usslbll' fo r No r th rOJl 

also would have "ce n possible for Triad 
to give advice to Northrop, '" and to do 
the oUll'r sl'rvi('('s calleci for hy the Mar­
kctllll! J\J,!'rcCnl('lIl. We cannot look at 
Decree 1:l7!i and on its face find result· 
inJ: impossibili ty o f performance as the 
Cali fornia CClu rts did in {Baird} and 
Johnson. The ut!crce did not produce 
impossibility (If performance under 
§ 1511. 

Id. 

16) Th £" trliJunal'" intt:'rpreU!tion of Cali­
fo rnia IHw is un tenatJle . Performance pre­
ven ted hy tilE:' '\lprrallon of law " with in the 
nll'arl i ll~ t,( ~ I;, i 1 IIt'l·t! n{lt bl! factually 
Im pos"iLde, Nt!itht'r HlLlrcJ 1111( JIJhn:wH 
~ \lppo rt.R such a ('onclwiion , Califurnia law 
does no1. rt:'4ui re Q party t.q, violate the law 
o f a furf' if:W ju ri ~dicti()n in orde r to avoid 
l,ability for lIn'ach uf contrac t. Inc1ustn'al 
Dr?l. d.~ La ud ('u , I', Goldsr/II,tidl. 56 Cal. 
'\I'P. 507. tuo P. l:l4 (19221. is illustrative. 
Plaintiff in (;old."rJI11l1dt leased certain 
properly to defenda nL<; for the purpo~es of 
run ning a laquor busines$, When, prior to 
expi rat ion of the It'asC', the Prohibition 
Ame ndnwllt was acioptt:u, the Il"5;:;:ees were­
excu~cd f((lm an~' further oblJgalion~ under 
tlt e least' smcf' t he LuslO es~ fo r which the 
bud hau iJecn I l.'a~('d had Lecorne unlawfu l. 
Pe rfo rmancc o f the contract bccame illegal. 

[A J cunt r:.J('t which cunlC!mp late!\ the do­
In),! of a lhlll~ whIc h is unlawful al the 
lUne uf li lt.' lIlakHlI-:' lh e r e o f is void , For 
lh(' sam{' n ,':.lSlIfl a contract which con-
1~'lIlplal('S till ' dlllllg' o f a thill /.! , at first 
la w ful hilt wh Ich afterwa rd and during 
tht., r Un rllrlJ.! of the contract term he­
co r ll(~S unlaw f ul, i~ a.ffccted in the same 
wa,' .. ' and ccast's tn be operative upon the 
laking effect of a pruhilJitory law , 

Id. at ~09 , 20G I' . 134 . The "operation of 
law" defense sel forth in § l~ll is eq ually 
applicalJle to a fure iJ.!1l law , S('C Baird. 
JUhllS()II , supra, It tht! rdore must be de­
It' r mined whet/H' r thc e ffect of the Saudi 
I )t'UC(' was Lo pn'\'('n 1 pc rformance of the 
Ag reeme nt within ti,e meaning of § 151L 

11Ic,r/ality {/,,(/t.:r ~'-,'(l.udi Lau' 

to lIIake p;I ,n llt'lIl, ( I f l'IllIljllmsa Uou to Triad assert s that Sauul law Jues not. 
Tria d pu r:;:u;lIlt to till' contrast \S I1.: j. It precl uul' paynlt'llt uf commiss lollS owed it 
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by Northrop. This asse rtion is Jl r~ nlls~d 

upon an inlerprctation of the Saudi D"'crt'C 
wh ich would ( I) permit the paYl1lent o f 
commissions wh ich a re not charg:ed to the 
Saudi government; a nd (2) exempt " fu ll 
service" agents s uch as Triad from lh~ 

Decree's prohibition. 

Beginning in March IU75. DOD suu~llt 
approval from the Saudi ~overn mcnl fo r 
agent's fees incl uded ill cer t..:l1n phast·'s of 
the Peace Hawk Program . III response Lo 

each DOD inqUiry, Prince SulL:ln indll'a ll'u 
that the prupused commiss ions would lint 
be acceptcu by Saudi Ar:ltH:1. Tnau rt:ht·s 
on the wording o f Saudl·DUU ~ .. HlIIlIUIHca· 

lions, and on c() n\l ~ rsa li\>ns whu.:h tlluk 

place in June 1975. uelweell I'rllH:e SUIt.:.11L 
and Northrup and Triad offiCia ls. Lo sup­
port its claim that the Saud i j!U\ crnrtlt.·lIl 
rejected DILly lhose coml1liSSI(HlS chaq ,t·J lo 
lhe Saudi government. ano nut fcl.'!) IJaio LJ y 
Northrop which were nul passed on lo Sau­
di Arabia through an LOA. ' :'! However. lhe 
wording of bolh intc r -){uvernnlt.'nta l l ' IHII ­

municalions and th ~ Saudi Dt..'crct! d .· J.rl y 
cXtA!nds lhe Saudi prohibition b~yonJ llIere 
inclusion of comm issions in lhc Saudi CO li­
tract. pr ice. In letters da leJ May 17 and 

June 10. 1975. Prince Su ltan St<It.eJ un· 
equivocally that the Saudi ~overnlllclll dis· 

15. In June 1915. Thomas C. n~rgC'r . ;) IIIC lllhc:r 
of the Ex ecu l i" e Cummi ll("e o f Nnrthlllp''i 1.10 • .11 U 
o r Diree lo r s. mel with I'nncc Su lt an 111 ~_IUU I 

Arabi;).. At the arbitr:.lllOn p i OCCl'UlllgS O;JI ~l" 1 
lesliricd that Princ e S ultan st.Jl("lI tll.1I " IIl" h .IJ 
no thing agains t .. ge nt s .::a s such " bu t t h:'lt " I r 

the co m pan y wallfCu In h :t lll' .1~l·IIIS . 11 shuo lJ 
pay fa r thelll IIM:H and nul ch:lIgc Illl: gUllet II · 

menl ." R.T. x: 1628-1629. K.l!>hoJo:FI ... mil') ll ), 
s lated in oeposlt io n tcs l ll llOll y Iha l l 'III1U.' Sill 
Ian inrarmcJ h im. ;11 a mcclI"l!! UII JUlie 10, 
1975. Ihal so Io n I!! as ..:umnll"S IO II !) WCIC IH'I 

c harged 10 !,:uuli Arabi,"), "11[1 ,,,a .. lIul III:' hll"I ' 

ness to !llIel"fere III ("tl llllnl'IC I.l1 ("nntr.1ll'i hl" 

tweell Saudi COl11p~nleS anll hJll'l~n <":OIIlP, I ' 

nles," Kashacg i Depo .. 13. 15, 

16. In re !)pon~ tu uU l r~ IlIqlltl \ . l Ullll' rll ll l~ 

Phase V Comml!)SIU n S, P ri n ce Sul l.1II ~ t..ll l'd 

" (AJs ~Ull 3S I recc illco Yllur k lt c r I I li fUllll n J 

the AlI1cru::an Alubas .. ador tll tl\\'" t\1II~ : dll'lI 

ane.! the Chid uf Ihe AIIIC III. oIO 1\1 1111 ;11 ~ MI'>' 
sum uf my utl c r rl'Jc(." lI11n t l( I the 1'10" .... 1'11 

S4S m ill ioni cnmm lSlo l()n alld m", colt/ph'r!' 
tI (}nDC"c'pICH'C~ 01 allY m"hI1L'ltWII. no "ruUl'r 
who Qr Irom wh~r~ h~ hapPcIIs 10 b~, ttl UlIlI 

ap proved not o lily the paymenl of cu mlll is­
!' IOIIS by supplif' r s to agt!nL~. bUl al:;,o lhe 
usc o f any 11lIddlel1lan in U,S,- Sauui Ara ­
bia ar ms conlracts." 

The Saudi Decree :;'inlliariy prohibiLC; any 
com !mssion :1rran~ernent hdween arms 

suppl i{' r:-; anu "any midd le man, sall'~ :l).!cnl. 
r eprese ntative. or broker ,.. The De' 
r rt' t.' also pro vlIlL,s lha t existing oblil{ations 
fu r thl' paymcnl of cOlllrn iss iollS "shall b~ 
:-; uspendet.l," an t..J tha t " jtelcvanl commis­
!'iu lI~ ~ hall ht.! Ih,t! octt't..J from the It)~d 

amuunl of lilt.' t'olllracl for tilt.' accuunl of 
til l' Saudi ,\rahlan t;vvt' r IiIltClIl." While 

l he [I\.'rrt ' l.' clearly refl t.'et...... tht' Saudi 

gO\'4.>rl1llll'lIl ·S ullwdllllL:"IICSS to Lte cha rg t·d 

fo r l:UIIIIIlISSItJlIS paid to II t1l1Jlcnll'n, lhal IS 

IIUt ilS soif' IIlt(lll l ur t.'fft.·t:t. The Decrn' 
alsu CflllL..iIllS a broad prollluitiufI a).!"all I!'> l 

").!"o·bt.'lwel.' ll s o r t'OlOlliissiollS of allY klllu 
UII an ns cunlr acl.. ... ... . , 11 The wurds "No 
l"ompa ny shall pay, " can nut fai rl y bt' 
cunsl r Ut,J to preclude onl y lhost' CUlllillis· 

SIOIlS t.:hargcd to the Saud i gvvCrIl lllt!nl; 

ralhe r , tht..' Uecrt.'t' Impost's a flat !Jan upon 
("ummis::>lun a~rcemt'I\LS belween supplie rs 

alld al-!;enl.S ill U.S.--::iaudi arms conlracts. 

Triad next asserts that It is not an "in~r~ 

Il1cdiar y, sales aJ..: t'Ilt. (I 'p r est'ntatlve or bro--

/Jr"," cunln" ', 11I.:tlt't't:r/ Ihe KillKdom 01 Saudi 
Al ulna 0 1/(1 lite (;oval/ merl t 0/ /h~ Umlttd 

Stlll<'~ "I A"".ru tl ." (EllI lln:' .. ls :.Jdl'd.) 
Wllh rc"pl' .. :1 10 1' It.1sc IV ":O tlllnL !>~ IOns, l'n lice 
Sull :m WI n,," 

"Wc .... :ou ld 1110.(.' 101 lidOI'm you Ih:1I the S:luJi 
,\ I,lhl') lI GI)\CI nll ll'lIl JI)(" 'i 1101 ;"tJlprfl \'e of 
,ul llv.I \lIIt·nto; ailU ..Ib .. l1lutcly v.1I1 nul llerlnl t 
Ihem . FUllhcr. I "\llIllI lik e 10 remind YOII of 
nil.) ! " .:'" conl,lIlll' lI III 11\\' k ltel tl l /I1. .... I .. lalll 
S CC I ("I.II\' ti l UdclI'>.'1 Flh.wurln J :lted Mav 11, 
t"l7~ , l' "I('C"Il IIl~ tIl t: 1I0ll ·Ul't:eplull ce 01 1111."11 
, ,,rttTlllcd,oJrv r CK,o r dlf!,u "I IlLS In/flu /w llf'" fi r 
n'f.:(Jrdl .. ,.~ ... "I wlud, "arry he rf'p,e,(~IIIS lur all.'" 
,,, " /\ C"I)I/fl ll t'/ hC/II 'f'e" rhe SOlid, A,ohwn 
t ;'U'f'rlllllf'rt t c/lld rhe U' I/ rcd Stares GOI'trl/ ' 

lIIe,,!." (C lllph:hIS :.ddcJ. ) 

17. '1 he.: pl l' ,Huhl" III IIle S~uJi LJn'l'ce provlde'i. 
III p.ll t : 

110 11 uf S andi Iq:ul.l l, ,,ns hanlHII~ 111Ic '1" lI l1'l h · 

,II I,", II I lI'n ll,III' ,llIti ;11 1'1 ,1l1 ' ~IIIIII, I I': " a", · 
1Ill' 1I 1", ~I\d III hnc Wi th lite \o:{IVe.:, IIl11cnt''i 1"Mlh ­
q ' 111.11 Ihcll' wdl Iw 11 0 ~o-bclwc("no; " r ("(1I 1l­
/1\1 .... 1'>1'<; Ilf . '1'\' I..II1J '11 ' a nn s co n traCIS. 
Dl'l' l tJc~ .H (uU"W'i 

· ' 

.: .. : ..... ,.~ 

' -

, . : ,. 
. : "' .. 

~ .... . 
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ker" with in tlte m~aninl:.!' of th~ Saudi Ut:­
cree. but insl.t:ad perform~ a uruad ranj!e of 
fll'r vicc~ nul typica lly provided by :! lIliJdll '­
mall or murkcLiflj.! rCl'rc!"cllt..aLivc.11I As 

s uch, Triad claims to ue ~xcmpt f rom the 
prohibilion of lheSaudi Decree. 

Thi~ in terpretation is illconsi$LenL wiLh 
the ci rculilsullces surrounding aduption of 
the Decr~e, and with the plain languag~ of 
the D~cr~e itself. Prince Sultan initially 
addressed Lhe issue of agent's f~es on May 
17. 1975. in response Lo a DO!) inqui ry 
conccrnin~ the inclusion of Triad commIS­
sions in a Pha~{' V Lettt'r o f Offer . Un 
Jun~ 10 Prince Sult.an expressed his u1sal'­
pro\'al of "s uch Iru lIIlTIIssionj paY l llcnl !-;" 

and "non-accept.anct' of any illlermed ia ry." 
in response to a UOO inquiry conCCrl llilK 

tht! incl usion of Triad cO ll1rni s~i(l ns in a 
Phase lV LOA. Shortly the rt-arle r. on 
JUIlt' 14 . 1!17~. MUOA issued a puuhc pruc· 
lamallon reit..er.lliul! IL<.; r ejt>l' lIUIi of intl' r­

mediaries in arm~ conLracLs, and rcfernllJ.! 
explic itly tu Northrop'~ agency re lallonship 
wiLli TriadYIi Tht' June 14 ~ rllclanlal i lln I~ 

ciLed in the prl'aillule to t ilt> Sauui UCl:rt'e, 

IR . TII.It!'''' Cl4Pt' l' l Wlln",:.. S:ll1 ur !'-.h:llnrn:l , 1(''', 
1!I'd ,11 11,1' :4rl ll tldL lntl 1'11"l'l'IIIIL/:'" thotl tlt l' 

b ll • .J d I ,JII~:(' 01 ,('I\ll '" I 'CII 'IIIII I'U h\' '1,1, .. 1 
rt:uuc l'" II a "~cr\'l(" (' JI,!I' llt ," ;1 ( aL!'!!'''' V "r hll'" 
II C'\'\ el1l("1 PII 'L' n OI Illchaled III :11\\' flj Iht' ,\ ra 
b l l' wnrd, will( h :ll"t' I rall"I " l cJ .1.,.~ " II I It: I tI. ,'I!. 

.11 )', .... d(·~ "j!('11I, l'('prl· ... t · IIL.II\L·. II I bloker," '\ Ilil 
In l ilt: l1te:'l1lrl/! tI! 1111' Sa lid I I)t'('/I'l' 

11'1' '1'1 \ II 1'\ !ll'd,ll I"t'll h" 111,,.1 , \\ hi. II .11 t' . 1." 

1\ I'" .111\' I" " 1", " " '.1 [" ,III 1111 .. ', IIIt' .II.II' , .",1", 

;1/ '('111, Il' pl (''''\'111.111\ l' III h l okt'J 11l1Iu.tl· L I I 1'1" 

\Idllll= lhl' tl'l'llI HIlt. 1111,11111.'11,,,11 \''''ll'1111111' 
I ill' 1..11.1 ,., I" "J"II\ h.,htll S.ll"I, AI.IIlI ,1 H I .. , II 

,Ir(' \\ IIIHIl :t 1111'111 " IIt"id "I PI ,,,lilt 1\ .11111 \, ', \. It 

t'\. (2) \\ •• ,1.,111' "lilt ;l tht' lIl 111 ('\1.101,," .1 

1I1.1I 1""rll/! 501l •• It:~V f"r.Jn ::nad.lblt: I'r uJIII' I , IJ) 

."'1'11111' Ih .. 11,\'11 1 I II pi ep.JI 'III! :. PII'pu(.11 ." 
bill. 14, ,J :"I~1I111! III 1I1111111UIIIC..ItIOIi Ot:IWl'l'lI 

tlic cllI' l1l :lIlJ FUI "'jl!" MIIII ;r. Ir\' persolilici. ~mJ 
l5) ;' :'!lI ... LlIlg tlie <:11<:111 . l'IIl(';a lonirac i 1\ .J".JIJ 
eJ, In Unl;!IIlIllI: k .. p,LH." !lLlppO' I "1I111n llac 101 

l' I~ 1I ('uu ntn. kilt',,,, 0 1 ("l cJII altu "urk VI!'o .J ~ tul' 

Ihe dlcnl!l pc r !lll llllt'l 

II "".,IS SII.lI l1l11,I'" In,llm'III " til,1I tile S;'iuti. [ ll 

CH 'C \\,I!t alllll·!.J 3t ;1I11'nlllel\ ddk l l'lIt c;all'~"I' 

of bu" nc!t!t eIHI'1 1'1 I"'. '.,II'"e 11111\1 1011 ... U,. 111'\ 

l' ll lll lllp:l' -; ;111\ II j Iltt' PC;II \311 .. '1\' 01 :'('l"\llC., 

pru\, IJcu !I'.' "II LaJ , 

I ~ . Tlal' 1\1UI),\ 1" (ll l.lIIl ;lt l C1 11 pI OVIJt'U. I II p.Jlt 
"{III til\' (lu.J'UIII nl 11'\1' 111 IICW'" ;a~\'n'" 1\' 

pVI .... ahu!11 Iht' 11.1\1111' 111 ' hv LI'I' 1\1111' 11\ ;111 

which makes rcfcrellce bOLh to official 
stat.emcnL' and MOI)A's loll",,, Lo DOD 
"di~al'pruv i nl! brokcra~(' and payment of 
cummissiulls Ull arms cUIiLructs . . . . " 

Il is cloar tliat the Saudi Decree renecLs 
a covcrnmenl.ll policy formulated speciCi­
cally wi lh l lie Norlli rop-Triad a!:ency rela· 
tionshiJ,J in mind. It stretches credibility 
Lt·yond the breaking point to conclude. in 
this contex t. that the Uecree was worded 
so as to exemJ,Jl "serv ice agents" such as 
Triad from its prohibitions.:" 

Filially. T riad asserts that the Agr .... 
ment is valid ulldcr tht> " g!'neral law" of 
'aurli Arauia. which billJs Northrop alld 

Triad to carry Ollt their contract in good 
faith .: 1 Triad :u.l t.l itlollully mai ntains that 
even jf the Uccn:e were- conslrued to apply 
to sOll1e or all o f Triad 's c1,yms. a Saudi 
court would n~\ierLhlo:!less e nforce the 
A~reement, leavlII~ il to other Saudi a u­
Lhorilies t.o deal with Lhe consequences of a 
violation of the U~cree . 

Thes{' assertions are controve rted by 
North rop's expf' rl wiLnesse~ , :: Moreover, 
~v~n if Saudi I!t'lle ral law were as contend-

Northtllr ("I pll t al lo n 10 " '" :l~enl , the Tr i.Jd 
I l lIam l.1I t .. II''' Iat loll . Ihe MIII1 10 tly uf 1)(' · 
lell'L' :11.d ;\ \' .1 1' (' 11 ..... I ~hcslu tn.1~c clt-ar {lha lJ 

[t [he ... in ... crnnlcn t has been m.Jking sure 
tll;} 1 Ihc re ,Imul l.! be no Inlcrmed larles or ben· 
d H.I .. 1 d" I .! Ih,· ... l· :11'111:' conllacu , If ~omc 
~:IIIlil~1l11' !I, ' \\· hl'C' 11 p~\' 1111; CI .. lllml ...... lons 10 

:II:CIII' 1/1 1('I UIU fill n ·:.1 or IlIlal!'n~1'y "'Crv l l ' 

C", ! Iu- {,,,' \ 'I J!lW' 111 1 .. / S.l I1 JI Ar,Jni ... 1\ \lit , 

.,W;\I,· ,.1 .... " II 1 •. 1\ , •• 11" J IJ 1\"1 .1pprv\"c or 
111(:111 :\11(1 \\,11,,"1 I II[C I .1te t hcm" 

211. ['\;,'rLhn'r'" ("1'1'11 \\·llnc <;.s. ra t III I lu $"'CIIi . l e~ · 
111 It'll .11 t l1l' .11 hili ,111(ln [If(I(' ('l·UIIIJ.!''' Ih;at TrI;l d 

\~. , ~ :11 1 -- '1111' 1 .r,nll.1I \. ,. llt· ... .1 1!1'1l1. rt'pn·,,' nl ., 
1'\1 01 h'CI~CI -- ",111111 lil(' m(':tnlll~ or 111(" L>c. 
ert'(· , ,,"1111,: tlt .11 Ih(' AI!ICl'ment ~1"\('·C.rlc .J llv rc· 
lef!o t il Tn."j:l'" N •• nllltl,'- ) "rcpre:.cn tallvc." and 
PII ,\lJ .. ·S Ihal TII,JJ!I lumpc!n).1tlon IS 10 be In 

Ihl' fllr l1l of et 'Ul nIlS~ lons . R.T. x· J4 72. 1516-17. 
1520. 155H-oU. 

21. !\1!;J l11 n lil 1l'\ld ,,:J Ih.Jt the prlllClrle or "ib · 
,l h. I" III' ffl'CUUILI or t..o ntr.Je t IS a ba~lc tenet or 
"!:;, h.III '.J" ("'I.!ltll l) 1.1\41. ;and rt:4 U1 r l'S thai panics 

IIII I1I 1 IIICl r Ulfl tl,' l· tuJI ubJ'gJIIVII:' ("vcn Ihoug h 
\ lI l II oblll!~II1'I1<; VlIII JI~' :.t Cou l1C1I ur Mimsters' 
UCll l'\· · 

22 . Ilu "'~1' 1I1 Il· ... " I,n l Ihat Sllan 'a 1.1\41 p1'o\, lut:s 
lila l IIll' Ru ll'l' III:I\' 1"" lIC rulL's :UlU rl'I::Ul311 Uns 
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ed by Triad. California law wuuld nol pl'r­
mit the result urgt"u by Triad to ouwin. /\ 5 

noted, Cal.Civ .Code § I~II eXCIlSe' per· 
formance which is prevenlp.u by operatiun 
of law. Application of § 1~ll cannot logi· 
c::Llly be limited to those situations in which 
performance is prevented by court oruer . 

[7J There is ample evidc/lce irom which 
to conclude that the Saudi Decree prevent· 
r~ performance of Phases 11IE. IV and V 

the Agreement within the m~aHing' of 
§ 151l." Therefore, that portlll" of ti,e 
tribunal's award ba!:icJ UpOIi claims WhH.:h 
~re Violative of the Saudi Ut..'l.' rct.' lIIust he 
vacateu . The Saudi Ut!crt't.'. however. JiJ 
not prevent IJcrforrnance With respect to 

the $6 million advance cOtnllli:.-siofl paymellt 
under Phase I Y. This paymcnt wa~ mau,' 
well ~fore the Sauui Uccrcc was prumul­
~aled. Although the rccord Lefore the lri­
bunal indicates that vi rtuall y no Phase I V 
comm issions wen~ ~arll~u until aftl! r St.>p­
tember 1975. the Decrt!~, on its face, Jot!s 
not requi re rellllUUrSCnlt!ut of comrni:5siulis 
already paid. UnJer th~se cln:u illS t.:lIICt!S , 

• 
to rcgul:uc tht" life of Ihe Chall!)1I11o: w":le tv. a lnJ 
that nothing III Shan'a l;lw prcvc..-nts the ... -
suancc of laws proor,cnbHlt-: (.c rt:un conduct o r 
t r:lns.let ions, e ... en If su\,:h laws limit the prln": I ' 
'. of "ihaha" nr fn:euom of c~lIItract. HUSse in 

.J te~lIried that the contl:u,:tu:11 "I!s pu le he­
tween Northrop and Triad woulJ be heard In 
the SauLIl O,)ard of St.'lIiC:IIlC Il I IIf ((JlIlIlh'IU:d 

I)H.putcS .... CUIIIIIICI'CI,11 CUU I I !>C I UI' 10 c.·ldlll CI.­

law!i and regulations ena..:teJ b)- Ihe: KiuK ur b ... 
the Council of Mini sters, anu Ih.lt the lio.mj of 
Sclllelncnt "" •• uld in :JJI hkdlhullu cnlorce ,lte 
prulllbitlulIS .,f the Ik,.-rec . H. .T . A. I-'fl6-tti . 

1"90, 1568. Z.lk l Muslafa. alllJllil.'r eJlpcl't WII · 
ness for N u rlhrop \\.110 IS a law (J,:lrlncr o f Ilus­
scm. st;aled III hiS affiuaVII Ihal I he 1)ct:I'cc 
w(Juld ~ cunSIlJcred by allY SauJI ('uu r! \u be." a 
complele defense 10 3ny con'II1I~~lons d3U1lcd 
under thc A~retmenl. 

23, Northrop ar~ue!i , In lilt: 3I1er"311\'C, th:u eYen 
i f C.lltfonlla l.lw Jocs Ilul prohll,)l1 payment IIf 
commiSSions cl3imt'd by Triau. the P~r!II.'~· UJII ­
Ir;aclu;al choice of I.lW wil l nul be el\lol\:l.·u 
where : 

applu:3tion or the law of Ih~· c husen 'ila lc 
would be contrary lu a fundallu:ntal policy of 
a siale .... hich h3S alll.:.tcn;'!l ly Klealcr il1ll.·rt, .. 1 
tit3n the e ho!>tn slale 1/1 Ihc delcrnlln..lllnn o f 
Ihe p3rllcu lar issue and wllkh would be: 
the Siale nf the :ll"plle;able law In the ah"icilce 
of ;;an effectl ... e chOice or law hy Ihe partlu, 

Lilt, ( :o llrL d "\"IIIII' :O; 10 dislurb the Irthunal '~ 

award, d"IIYIIIJ,! n:cllvt'ry 011 Nurthrop's 
countcrdaull. 

The f'o rergn Cu rru pt Practices Act 

1MI Nurthrop additionally a.S$f>rls lhat 
the FCPA proilloil." cnforcement of the lri · 
uunal '!'i award . The [-'CPA was cliacl.t:J ill 
1977 in rl.'spollse to repor ts by the Securi· 
lies and Exchan~e Co mmission ("SEC") 
CUIICertllll1! wIdespread coqJOrate Lrtut!ry of 
fl)n'll.!"tI uffICi~ls , lI III gl.'lIc ra i terlTlS, the 
FCPA cnrnJllaiil.es furcig-ll corporate urtlr 
l'ry , ..... '1'(' I ;) (J.5 ,C. I:! 7I-idJ-l(a) . It was 

Nurthrop's t'l} nlt~ nlloll at thl.' arbitratiull 
prul'l'cdi fl!-:, s 1I,aL, prlur to cnactmcnl of tl1t~ 

I, 'C PA, TriaJ pnlllllsl'd lo hriLe alld bribl.'d 
~auJi officials fu r the l1u rpos~ of influl'lIc ' 
IIlg thclr . uecisions cunct:! rrlln~ the Pcat.:~ 

Hawk Program anu Lo oLtain business fur 
Northrop. Northrup lIlaint.aint!d that a pre­
FCPA promise maut! to a furciJ.{n of ficial to 
sec ure a.n awa rd of a contract at that limt! 
would cuns tltute a vlolaliun o f lhe FCPA . 
First Dt!clsion at 1:1 . 

KI.'St.1'CIIICIII (S~·CII III.J) u( CU llllict ... q IH7(2)(h) , 
C.tli/ Orl lla h,lo; ;Iduptcd Ihe KeSlOllelllc ll t ruk . 
Sf';: .. hlt/UI/ci CJaom . CO. I ', l'ru vltllC:C. 129 Cal. 
/\ pp.Jd 700, 794.11'1 1 C.lI. Rptr. 3~O ( I Y8 2); S.A . 
I;"II' fJr eSa UL' "'/ueu!) At'feu Hw t;ralldeIlJ~ v. IJ<I~ -
111!; Co .. C'-l l F.2d 7-''', N9- "0 (qth C lr. II,lSI), 
n'I"d lUI mln'r !;rm/lub. - U.S. --, Ill" S.C,­
:!7S5, ~ I 1 .F-d ,lJ MO (IIJ8·t). AllIlIllI/.:h II nn:J 
ntl' hc dCICllllllU:d ht."lc wlll'ihcr Ih,.- It l.'~ t:.llt." · 

IIh.·II I l ule II.·tIUlre" o.Il'pl,to.llllli l u( S,IlIJ, I~IW , '''I: 
cVIJ,,:m: l.· sUPPllll" Ilu- ..:undu!>lun th.J1 cll ft ,nc· 
melll of TllaJ 's d.:lI Il1S wl)uld Vlul<.lh' :l (u nd,l ' 
IlIt' ll\al p"ht ... " I S.III,h A I .lhl..l ;lIld 111,\1 -;.I"UI 
1\I.l bl;I 11.1" , I ItI,ltcn~IIIY Io!IC:lll'r III'('Ic ... 1111 Je l el ' 

IIlHlIlI~ whctllt:r cllhu'C'Clllenl of 1'rI;lJ ' ", clalllls 
\\ uuIJ \'n ntlavCIII': the CAp le:, .. pro illblliulls uf 
Ihe $,JucJ , Uct."rce. 

24. The St' II ;\IC COIIIIllIHec. In s uppnrr {If Ihe 
l'I IIllllI;lli l;:IIIOIl 01 lU I 1.'11,: 11 cu rporal C bnhl.'ry. 
w ) II.' d : 

"T lit." SI.'IIIOU" ;lhll~5 \.\h,,· 11 Ihl' ISr,cl ha~ UII ­

l'u\'\'rcJ Ju .. tlfy an c:c.p llnl cO IIgrc~sill".'1 alrlr· 
I Ilalllill I,r 1111 1 n;III,III,1I { 'IJltlJ1I11I1H'IIII,r (,Ullill): 
c elli upl 11Ir\' l l~H p.I .... IIIC"'..; , Whih' thc {SELl 
1I,1'i fll"JC .. uh~lal'II.a1 prngrt·~s In liS ('nfolt-c · 
Illent rl'l}!)J'alll. tllc \:'"l1 lnlll('c bdlc\'I.'S th<1 1 

1c~"lil litllI IS approprlatc Itl 1O."lke dear Ih;:lI 
\' C"S;, llfllI .11 ,he .. e :Jhll .. c" 1,'i.1 nlOlIlI.·r II. " ml.'re · 

Iv of SEC ('1I1I(:crn . bu t (,f lIallllllal poliCY," 
S.Iot"P, N'I , 114.4"111 CUll';., I" Scs~. J, rt'flru rrcd 
/1/ 1977 U.S.Cud(' CU I1J,: , & AtI.Ne:w'i ,",01.18 . ,",101 
;lnd ,",107 . 
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V. 221.12 
:-';EW YORK CONVENTI ON 

The tribunal concludt!d that the Fer A 
did not apply to a promise or offer o( 

pa . .,.lIIcnl mauc priur to the sLatuLc 's enact. 
ment: 

For the statute to apply the payment 
must be made after the law became ef. 
fective to a person who at the time is a 
foreign official arid it must be made to 
induce that official to use his influence 
with the fore ign government to cause it 
then to award a contract to the payor or 
to persuade the government to permit 
payor to retain business with it which it 
then ha.". %!o 

First V~("isioll at I;'. I similar ly conclude 
that the prohibitions o( the FCPA are pro. 
s pective only . Nothing- in the word ing of 
the Rta tu te or its legis lative history sug. 
gcSLO:; that Congress intended the Fer A tu 
be npplied retroactively. E\"en were slich 
inU:IIL present. the crirninalizaLion of pre­
F'CPA conduct would face serious cunstitu­
tional barriers. 

(91 The Con:-;lilulion's Ex Po~t F:lCLo 
Clause. Art. I, § g. cl. 3. (orbids the rOlro. 
:lclive applicatioll of a s t..atute to penalize 

25. Th(' Ill h tln ... ll uu ml n ' IJ"ntc Ih~1 ill 1971 .JntJ 
1972 TI iad pronuM'd lu dislribule b l lhcs IQ Gl'n . 
cral Hash i," , 111('11 hC<ld of Ihc RSAF. and 10 
lIa5111," 's SUCCes\w , Col'flU;)1 Zuh;lIr, 111 order \c) 

11il1/I('r Ihe 'H~:lId of a Ph:.,c 1/1 CUO lr:1('1 In 
Nonlllll~ . NOl l tHUP ,'lI.1 va 'l lnJ S~SU .UUO 10 
TI!ad fur 1111 5 purr"''' . S 2~O.OOO o( ..... h,ch ""' ;"\0; 

p:ud 10 GC'IH.'ral 11:::. \111111 . F,r!>i Ih'l'I!>HUl ':u I~_ 
I • . 

In :.tluilion 1(. rl' lt'(' llIIl: Ihc 1"1l""UIl 11. :'1 11.(' 
FCI'A ;l1'1,lu' o; !l'II'tI:lCIIVl'ly III pi e J CPA cunduc l, 
lilt' InOun:.1 nUlcd ' 

As a mallc r or t" CI. liI(' cVldcnct' sh"w\ Ih.1I 
Triad rcCc lved moncv for jp.1yml'nlS 10 for , 
e'~n u((,clab.1 III aU\,;lIIt·c or :1Il\' dl<:hu , \e. 
IIICIIIS. If !ouc h \\1('1 C 11I:ltlc, Tllu\ IhC'1 (' W ;,\ 

nulJlIlIC In rClIllbun.c o n Ihe baSIS uf the 
rc..:ord before us. 

FirSI Ucclsiun at 13. The t rlbullal com.ide red 
whether a payment pursu:ml 10 an c.:1rlier, C"UI/ ' 

''''Lm'l! prom,sc nll{:hl subject Northrop lu ros. 
sible prosecullon. hU I round no c\'ldcl1ce It) the 
ret'o ,e! 10 Suppurt .:1 flllljlll~ th ... 1 .:1 f1rC~CIII P;' ..... 
men l lJ\, NIHil .. op lu TnaJ 1111 Ihe c1allll!> ;"\~!>":'I 
eu ""ould be UM.:U presentl .v to influcllc:e Ihe 
.:1ward ur rct('nllun uf bU !>lncss in violaTion of 
the FCPA, FirSI Dec isiu n .:11 I S, 

26. Nurth rop rcl 'l's u r~un SEC v. A·ar.v Indus. Inc,. 
No, 7HC-J476 (N,I>.!I!. Au~. 30. 197tO. in ~' llId , 
Ill" SEC Oblalllt:d .:1 eOllsc nl decree enJIIllIlIIg 

conduct which was innocent when done. 
See Marks v. U,litcd States, 430 U.S. 188, 
101, !17 S.Cl. !I!IO, ~~l, 51 L.J::u.2d 260 
(1977); United Stutes v. Campanale, 518 
F.2u 352, 364-65 (9th Cir.1975), CCTt. de­
"ied, 423 U.S. 1050, 96 S.CL 777, 46 
L.Ed.2d G3~ (1976). Similarly, "Due Pl'()o 
cess requires that a person be g iven (air 
notice as Lo what conslitutes illegal conduct 
so that he may cunform his conduct to the 
requ irements of the law." United St4tcs 
v. Duhlstrum. 713 F.2d 1423, 1427 (9th 
Cir.1983), Ctrt. denied, - U.S. --, 104 
S.CL 2363, 80 L.Ed.2d 835 (1984). See also, 
Bouie v. Cily uf Culu mbia. 37~ U.S. 347, 
84 S.Cl. lGU7, Il I..Ed.2d H94 (l9r.~); U"it. 
cd .'illl/rs t '. GUUd/If" "', G51 F.ld 1294 (9th 
Cir. 19~1). 

IIOJ The record con laihs no evidence 
tha t Norlhrop enJ.!ag~d ill conduct which 
was illegal under UlliLt>d States law prior to 
enactmen t of the FCPA , Becau~e enforce­
ment of claims bas~d uJiun pre- l~n7 prom­
i se~ or paymellL~ by Triad to Saudi officials 
would not expose Northror to possible 
fJrosccution under the FCPA.2' the FCPA 
UOf'S not prohibit cn furct!mcnt of the trihu­
nal's award. 

K:'l ... Induslne.s "UIIl Vllllalll1J:: Ihe FcrA. K.aly 
Inc.Ju.!.lncs wa!o .:111Cl;Cc.J tu h:..ve cnlercu into an 
.:1srecmenl in 1975 If) make p" yrnc nts 10 a co n. 
sulian t b.:1sed nn .a IlCrccn • .1~(, of its net profits 
unuer a 30,ycOir cnn lracl. knuwlIIl:: fir ""illt rca. 
~IIII III knuw 111.:11 tl l(' p" .vnlenlS wuuld be shared 
with " lu~1 1 lr\'d "\)\'C'I nmenl trffici.11. Evt'n as, 
0; 111111/1.1. ~'(.II I1 ... )' In 1/1" ('vldeneC' ;1\ found hy 
llie InlllHl ill. 111011 'I I 1.1l.! mauC' .:1 simll':'r (onlmu, 
I/I~ rHlllnl~ It. S:UUJ I u(l,e .:!I,. A'alv hu/u.J. doc.' s 
IIftl 1I:1 1Ie I'fccl'"clC'IIII.j1 valuC' lor Ihc rHrflO~s of 
;)PpIYIIIJ:: Ihe Fn'A, I" Ih(' N(lrlhrnr·Triad Agrce. 
IIIl'nl. .v~ Utl/ le-u Stalrl v. ITT Gmt/"cIIIIlI &le. 
"'1: Co,. 420 U.S. 223. 23t.-37. 95 S.C! . 926. 934, 
4J l..Ed .2d 14Q ( 197S) (c"n~nl decrecs sh(JUld 
hc' C'l1I .... II·Ul·d .. " ..... I(·;,llv 01\ CflllI'· ... c t !o. withOUI 
rdercnce 10 the I q':I~I.:1tlon Ihc Governmenl 
un~,"alJ ... so ught If, enforce but never proved 
applica b le Ihrough IIIIC::I"on"). 

In addillon. In an ac ti on Instl tuled by the SEC 
pnor to 1977. the OISlnet Cou n lor the District 
o f Columbia. enlerl'd a Filial JuuJ,:menl of !'cr. 
m:lnen l IIIJunc llo li . pr(JllihlllllJ: Northrop rrom 
"U~III~ (Ir .:1ldlll~ .:1l1d o.IhC II IIl~ till' u!.C uf corro. 
ra le funds of Norlhro p Corporal Ion o r an .... of ils 
arfilia ies o r subs,d J.1I' les rur unl~wful polilical 
("o ll lribulloIiS o r Oilier Similar unlaw(ul pur. 
pu~es , In 1977, aller Ihe Fel'A was enaclcd. 
Norlhrup pel illtJUcd III ... , Cour! to mod iry the 
ter m s of II~ InJuliellull 10 provide for j w..lici.1I 
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