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SATIONAL JUDICIAL DECISICENS L L

22 UNITED STATES: DISTRICT COURT, CENTRAL DISTRICT OF
CALIFORNIA — 4 5-:';:llrm||rr ] 93 MNarthrop -I".-.l:rlhrlrr.'."l:e.l )
Triad Frmancwaal Establishment gnd Trigd Infermaetional Markefimg,

s k=

L,

Enforcement of an arbeitral award made inland, but imvolving a

foreign entity — Public policy

(See Part 1. A.2.9 and C.5)

MEMORANDUM OFINION

TASHIMA, District Judge.

These are consalidated aclions Lo, respec
tively, vacate and eonfirm an arbitrabmn
award apainst Northrop Corporation (“Nor
throp™) and In favar of Trind Finaneal bBs
tallimhinent and Teizd International Mar
keting, 5.A. (collectively “Trmad™). Arhitra-
tup wus amtatedd by Triad im 1979, AfLér
fenethy  procesdings  mvelving Tridd s
d  milion e

claisns to approximately 2
commission piyments, Lthe arbitraliveg wnby-
nal (the “tribunal™) made an owatl o Trind

N

in the amount of S31.497.47%

) |
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The Markelinghdgreement

Un Uetober@» 270, in an elforl 1o [acils

te the salzNDy Morthrop of [ighter air
crafl .-,:uj weliiled eguipment o the king-

l. Sawidi Arabaa lirst omnounced ils inkeisn e
wpgrade s A Farce an the mid- i3l Im
1988 alier a lTailed anempi o sell as F=3 ansd

F-%H asreralt. Moithrop ssughl @id 3 locd rop

lom of Saudi Arabsg,'\Wofthrap and Triad
erecuted a Marfeting Apreement (the
A rrermmient e e A rreement dosignnted
Triad us Ndrthrip's sole representative [or
the salg”o] teetaun specifed products and
servigeswn Sunh Arabei. Triad was Lo be
pilth degmimmmEinn of confummated sales
4L b Mte vorying necording to the type of
wile and with subseguenl agreements be-
bween Lhe paries.  Direct sales by Nor-
[hrogr Lo SEudl Aribe were L0 he Sidifijien-
aibiond wt & fixed pereentage aof the contract
[erice

Thie Apreement dlio contemplated inidi
rect’” sales These werr sales effected
throurh the Umbed Siates goverament
W hich WwWearme ':,.'.'-lrll-llli by the I‘.:r-l_'.l_'l'| ".1 ||
ey Snles Act (now Lhe Arms Export Cone
eenl Aet), 22 US.C. § 2751, of seg ("FMS5
sales” or “indirect sales™). For each FMS
sgle, Northvop would submit to the United
Stten [epartment of Delense (7LHM) a

1 el Tar gl af sin i€ ok I|'.'|_'||I|.|:I_-:I:|I
sunmls fralig Faa i 1 i e ducicd g sgyryry ol
i

imeddle Foul wled FefirecAlblives and wselecicd

Yidian Rashimsgdi, o prancipal dawner ol Teasl

* The text is reproduced from 594 Federal Supgplement, p. 930 1L {1984

Copyvrght (L) Wedr Pubdsihing o




“noblieenoeed” price progeesal wloch wouwld
gerve gs Lhe bamix for a “Letter af O fer™
Fram THMY w the Gavermnest of Sawali
Arabia.  This ol [er, omee necepbed by Sood)
Arabis, would be returmed Lo MM 2z &
*Laetter af Offer and Accepianes’ (~ LOA)
Morthrep and, DOLY then would execute o
detailed fixed-prece contract wihich woukl
establish the (nal cosl W Soeds Arabes of
the program covered by He LOA

Indirect sales were o be compensaled at
o rabe agreed upon |:l_l.' Lhid pariees, bidl nol
less than one percent of the sales pnce.
The Agreement [urther proveded thal com-
mission payvments on osdirect sales were
“subpeet Lo the allowahality and recogmibnn
of such compensation by the Umled Slales
governmient.” 1

I'|"||| ﬁgrrunwnl WIER L CuniEmnge for o
|r|_lr||l|1 |-r e yeEr. wnd Lo e EN Lenoid
putomatwully Tur an addibional Divesvewr e
riod il Morthrop proecured a contract prior
Lo Uelober 4. 149717

HBegimning in 1871, Norihrop cutereel nto
a serwes of contracis with the saudi g@vern
ment, m o whil ciume Lo e Kool S

“Pagee Hawk Propram”™ (" Deachl Haw k"
or Lhe “Progrom’l.  Narthrip e B S
gnles of arerafl o the HoRad Saudi Aor
Force ("REAF") unader T'iaged’ ], L 1V and

VI of the 'rogramo Sl sold Acuntenbbes
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FMS Salva

Fror in April 1972, Use Sauwli govern-
tinchl liiil sgfowd LAAS Tor Peace Hawk
I"haises 1, 11 amad 11 Eaicl LA eonlsimed
lime ilema for eommisssen payments 1o
Trid. The amount of commssons [or
Phiases 1, 1] amd 111 alsa were “recognized
and allowed” by UL as an element of_the
cunlract price pasl o Northrop by the Lni®
et Slales Euvernmenl?

By August 1975, Phases | apd Wol ihe
Propram were completed, agd Mhake 111
was nearing compietion.  [n afhantendment
to the Agrevmendl execubedun Augusi 15,
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Arimsl SudmImEs L 1w
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by the U5 government
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[IIE ® or Phase ¥ price jsrpuesnd L d
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tion referring explicitly o Ue Sartbuorg
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B  Phaie JIIE was proja el B THELE ETEE L S T
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Agzrvnmal

vildee lepal msues sfleclinge “Tuiebidessizal

ail enforceability off 1w

public mberesta” and, Lherelore, were ol
arbatralils: amd (2 even of the lepality sl
eaforceakilily of the Agreement were aris
trable, the Lribunal’s decision wis conlrar
Lo law s public policy anmnd must be uver
tuirmed.
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LN T

Lrbairabud il y af the FTESTR

il Both partes memiao tial el
hality of the Agrvenmil i= b be deteranomsd
by reflerence 1o federal Livw [ U bt
Sintes Arbobrobmm At " Arbiteption Al
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Mosea H, Cane Menror Mismp, p, Merrn
ry Consér. Corg, 60
927, M1 T4 LEdZ2d THS it
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d8E L5 395, 416, ET 5.0 1801, 150K 14
Lo el 2d 1250 (1967} Uil d Fie Pt rwiaaa % 57
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ker” within U meanmg of the Saudi Le
eree, but instead performs a bruad range of
pervices pel Lypienlly proveded by o eraild e
paty or  marketng  representative ™ T
such, Trind elaims w be sxempt from U
prohibition of the Saudi Decree

This interpretation 6 inconsistent wilh
the circumnstances sarrounding adoplion of
the 1decree, and with the plain language of
the Dweree isell  Prmee Suluin instally
pddressed the maue of agent’s fees on May
17. 1976, in response Lo & [MOD bwguiry
concernmg Lhe inelusion of Trad commis-
siofis 10 a Phase YV Letter of (M {er
Jume 10 Prnee sullan expresssd hes desi)e
proval of “soch |cvmmisrion| pEyoesls”
;LI'I|| ¥ [ TE] o B Tl e R A [ .:' AV InliErmecluirs
th reajan=e o 4 LR mgquiry cisCertimg
thie imelosion of Trowl coinsmisEEEg 10§
Phase 1V LOA.  Shortly  Uicreaden o
June 14, 1975, MDA is=ued o gl e
gmation reteralmg i rejeglien OF nler
mmasfiiries N ArmE roplripes) SN Fl"-""-l-_
expliciliv Mortheags & JIRefEyreiationsng
wilh Tradl"™ The Jufee N Yroclamsiton

citard in the preans@leNgg e Saude Decres

IR, Towds fepery Niwiif®is, Samar sioemma, e
L 1 u aiuf Y M lai il
Biasial FMpPTGIN i ‘o LTI | ii

il i% it 0y r dpvril libFph= § il i
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which moakes relerece bolth LW of el
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“mupproving brokersge amd paysent of
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It = clear thnt the Saudi Décrserellects
A puvernimenial |h-|-l"_l-' fuprmimlated !-pﬁ'l-ri-
cally wilh the Northrop-Teiad spency rela-
vioaship m misd 1L Sbretches eredibilivy
bryond Lhe breaking posht W conclude, 1n
this context, thel te\Decree was worded
20 as o exempisgrvics apepls” such as
Triad fromdis prohibitions ™

Finally NTridd asseriz that the Agree
il i v wnder the “general law"™ of
Saddi/Arabia, whieh bawls Morihrop and

Treuhf carry oul itheir contracl i good
Paslh #*  Trod sddivonslly oounlons that
et of U Deeree wore consirued Lo agqply
o womwt or all of Triad's clasms, & saud
civurt  woidld  pevertheless  enforce  Lhe
LIrreiemenl, |.=l.|_'\..||||,'_ it to olther Saudi au
hioritees W dewl with the consequences of a
v n|_'|:,|||'| of the Llecree
Thize asserisnns are conlroveried by
Murthrop's expert witnesses. ™ Moreowver
evet if Sauds geweral lw were as oonlend-
Pt haaam L in vatimn b ds agenl, the Tread
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ed by Triad, Califormia biw would nel per
mit the result wrped by Treauad to oblein.  As
noted, CalCiv.Code § 1511 excuses j=ir
formance which = prevented by operation
af law., Application of § 1511 canpot log
cally be limited Lo those siluations in whach
performance = prevented by courl order,

[7] There 3 ample evidence fram which
lo conclizde Lhat the Zaudi Deeres prevent-
1 '|:«|t'r.l'|.'-|'|'.|1:|:|1i.'|-I of Phases [I1E. IV and W
the Agresment witlhm Lhe meamng of

§ 15112 Therefors
trbunal’s award based wpon chuns whch

arg vialalve of the Saddi Lhvrees

that portwsn ol L
msk s

vacated., The Sawmli Decree, lwowever, dud
et |,.|'|-'|d'||| |-lr|'|.rr|:;|_|||_'|,-' Willl Fadel Lo
the $b mullion advanee compussnn payment
under Phase |V

he Saudi Decree wis promul-

This payment was s
well befare
puted, Althouph the record lefoee tee Lr-
bunal mdscates thot virtually oo Phase [V
commissions were sarmed uintil alter Seps
tember 1935, the Decree, on ils (ace, dods
mik FRQUEIFE FEntiursemaril |||- IR s

already pasd. Under these corcumsfancsy

o regudaie 18 bile ol e changugfagset ) g
Ihal namlheng i Shasia (T Progmied inhe s
visance of lawy PricsCrimifg Erain @Pimslaicl dr

Hoswch Jas Nt tie pramai

FERRACLIRI, Cven
ol “ibahas
4 leslalicd 1kRal
rween Mortheop and\ Tadd wimld be heard in
the Saudi Duard QifSeii el
st il cuusl

i [recdom dlcisitraacn
The Qi de fwal dispale
(B W ETETT N FR A
LAingnaiacs, 4 = aipr lu gnibis e
laws and reguldin®e enacied by the King o by
ihe CuuncelNol Mbiksers, ol that tle Hoard ol
Senilemen) Swaaldd n adl &
Lisyrer M

ihclihennd crdorce o
prulubiSegng ol e v | dfuhieaa |
1490, 1568, Laks Musuaia, asesbicr eageon wai
newd lur Norihrop wlss s 8 law poeitier ol |
wann, skaied am b allidawel cleal the oo
wnald be comyislercd by ey 5.
Sl polense dn SNy COminESsEons Clamed

isnader ine Agresimeinl

23. Morilirop argues, am il aliconaive, lag even
il Califowrmia law disew misl prdsdivlel pavmieml il
e MRErTiEs wisdi

cuboes

camesissians clasmed by Tinad
wraciuad chinece ol
wleere

S T AT I S

applicaison of ilie law 1o chautes wisie
would be comirary lo & lamdamcmial polscy ol
a saic which has a materially gresier e
than the chosem spape i the delermisialosn ol
e particslar masue and whsth
e wtade nd Abe applicable law s the absesce
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The Forergn Corrept Prociices Aef

&l MNorthrop adistsonally asserts Lhat
the FUPA prolubits enforcement of U N
bumal s awarel, The FUFA was epotted In
I9TT in resgase Lo repOrts law i .:';l"l'l'.l.'l
tees and Exchanpe Commisdiomn, ("SEC

uiscernng widesjrresd corpapate bribery of
Firvers ol Dieialas ® i Frydral Lerims, Lhad
FUPA ermunalices [ukdhn gorporate Lrib-
TER AR '-.1.].'_ ail L W=

e L
siprthrug s caaglenWNun  wt the  websbraibes
proveedinges g hprmee to emctnseat of th
A, T
ol i Ir:l M F-r (4 L I g 181 ) of nlMNuense
i LN Ugrian
Hawi=rpirram an
fart e
|"'{h!'-i| pirormese maide Lo i [urea ._:|-|| 1l Lo
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The tribunal concluded that the FOPA
did rot apply o a promise or offer of
paymenl msde pErioe W Uie slalule's enaet
miepL

For tle statute i Bpply Lhe payment

must be made after the law became ef

fective to a person who at the tme is s

forewen official and it musl b maidi Lo

induce that officiel o use his inf | e e

with the foreign guvernment to eause it

Lhen to award 3 conbract Lo the PRy ar

o persuade the government to permit

payor o retun business with it which #@

ithen has =

Firmt [eemion st 15 | simalarly ronc yide
Lhul the prohibitions of the FCPPA are Jarie
spective only.  MNothing s the wordinpg 5F
the statuie or s legiglative histgry Sye
prsts Lhat Congress nlended theePQPA 1o
b applied retrosctieiy
el present, Lhe eronnalifolsin of pre
FUFA conduet woulld fapeydious constits
Ll barriers

!‘ T WERE R

%] The Corstifidions Ex Foust Faeto
Cluuse, Art. |, § § 4 furbids the rretry
acbive Lppleafon W o stitute o pieniiize

24 Tl 13 M il FSiend v mdem ¢ that im (97) and
19T1 Tfiad promesed s digribuie beibes 1o Gen
erad, Mafliiip. ihirn head of thie REAF amd in
LIEEAE S Y 1 Wi, Cwmeral Lulisar. in aides im
IMERTTFMNhe awasid ol g Fhasise 1] comract i
Yaray B 1 s Monbhiop  advamed SR Gy

Tii&d fisi 1l Pairpaese, T3S0 00N of Wi

il
™l do Carngril Blasdin Fired Dy peinign 32 &
1
In milddvisn® o £ iig W pavestsnn (s lie

FLFA sppdies sictiiaselovels i pue i

the dwitvigiial mimeg
A 3 matier of [ace e rvidenge shinas Tl
I'riasl received mao *% lisr Pl viternis o |iw
it |..'I'|-\.'|J.-| m aidvEimE ol awy e i i e

pirmibn, ol g Wit dinly Floiis dhiepe wis

« 1A TN on e Bawy g6l e
resneg Belyee s

Firsl Deciasm ai 1] The sribunsl cunsidered
whether 3 paymens purssant 1w 38 carlier, o
iy proamise mogl subjecr Morthireg b s
sibir prosecution. bul limind no e vidrnice i the
revindl in suppait @ Foding that 8 presem i
timmi biy Pebvws tlimomgi g Trjusl sm tic Ul NS et
el witild be weed presenily o nflluesce I hie
award or reicobion of business in wsolsion ol
ihe FCPA.  Firs Decision &1 15

b, Morihrop rchies upos S50 6 & ar Parifias g
P TRC=347& (M0 g 10, LPFTRL wr wiliick
he SIC mbtained a comeni deerer Bl jiniEnang

= “EW YUREK CONVENTION

conduel which was innocent when done
See Muarks v, United Stales, 438,15, 18R,

191, W7 5.CL e, 992 5 LEd2d 260

(1977 Dmaled Siales o Campanile L1E
F2d 352, 364-65 (9th CifsTEY cert de-
mied, 435 .5, 10504 98\ B0 T, 46
L.Ed.2d G3E {1%7a), S!ﬂllllrl_‘f’. "Due pro-
ress requires Lhul & porson be given fair
Robice a8 W whal eofiEltutes dlepal condust
80 Lhal he mgy cinform his conduct to the
requirements wlthe law.” [United Stajes
v Dobffrom, 713 F2d 1421 1477 (Sth
Cir 198, dert demied US —— 104
S.CECE86), B0 L.Ed.2d KI5 (1984). See aisa,
Home . City of Columbia, 376 U5 347,
FINSJOL. 1697, 12 1.Ed.2d (1964 [l
&' States v Goodherm, 65] F2d I (ih
Cir. 1K1}

[10] The record contalhs npo ovelenee
that Nerthrop enpgaged b conduct which
was legal under Disited States Lw pPEGr Lo
enactment of the FOPA, Hecause enforse
ment of clamms bused upon pre-1977 prom-
ek or payments Ly Trisd (o Saudi of ficinls
would not expose Nurthrop Lo possible
prufiecubion under the FUPA® the FOPA
dues not probibit enfercement of the Lrulig-
nal's award

kaay Indusiiiey [rum woolsisse e FCI'a Kaly
Indusirsey wan alirprd (o lave cricred sla an
Apresmeml in 197% i make PEVINEEIN o 3 DOf-
sullaml baswed om & pereemaage ol s Bel proiliig
wiwley a V0 wear coaniraer bniwang oo il reg
ik B e Ahal Gt pavments wowlld be uhiaded
SRR & Ll brved pmcvment olfscial. Ewen 2
e an foiend Py

RN, eSSy s R e
it Erimaissl. Sisal | isel imade s s lar vamlinig
1 Pl i Saltidi allacads, Aarv fafisn e
usl have mecribeiiel vilue for 1 Meirmares dl
apiplwamp ihe FOTW s e Feisrtliwng Triad Agres
Al S Umntead Soairs o ITT Cantemesial Sai-
img L, 400 DR 323 23617 %% 500 G2E, FId,
43 LB 2 149 {1975) jcomsent docrees. shesabd
bor mimislieed lasicidly @ condrecis w1 baoan
felercime 10 the lepasdslinn the Gowsrmmses
rapgunakly seughi o enloree bul mewer prowed
applicable theough Liigation™

in addshien. m oam scion mslituied by ithe SEC
priar ta 1977, the Destrast Couri [ar e Distraey
ul Columibaa, cniered g Fisal Julgmenr al Per.
MEEil | npusiciian prudubiiipg Morthrap frem
uhaimp o diduiig amd abetiang e use ol Cisl s
ke bumds sl Moribrop Cor Poratuim or Ay of sis
alliliates or subsidisries lur wnlawiul palsical
Cimiivibweay or other wmilar unlawdul [Lief -
Mo ™  Im 1977, alier the O was ediacted,
Morihrop peimmecd gl oowrt ie modily Dhe

lerenn ol ms igunciion s prosdn ke duStates
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