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parties. The deleted sentence refates only
to IRS action taken with respect to the tax
liabifity of a person other than plaintiff and
as such is clearly subject to this well recog-
pized exemption. While the Court is satis-
fied that this material falls within 3 US.C
§ 6103°s mandate of confdentialaty, in ight
of its decizion under subsection (bN3) of the
FOIA, it need not consider whether that
seetion also ezempts this sestence from
disclogure, The Coort forther ootes that
plaintiff has specifically advised the Court
that he has no desire o obiain information
which relstes to action taken with respect
io third parties.

[4] The second deleted sentence of docs
uments % and 17 8 exempt from disclodife
pursuant to & DEC § 552bNZL /7 TEND
clearly a statement which reflects ow go-
[orcement poticses the discipsuse ofywhich
thisa Court = sutisfied would anabbe-Eaxpay-
ars to violate the law apd ‘Wholl prosesu-
tion. See Crooker, s@pplgnd Caplom,
fupr

It = the conclisig of this Court, there
fore, that thafe-rpmons o EERdme I55 e
as to any magegal fict in this case and that
defendustis Wmothon [or summary judgment
i dug/tose Pramied

A Sepnriite judgment will be entered in
aceprdmes with thm memormndam opemion
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Ameriean manafastarar of fail-sale
system for antizhip missile sought declara-

507 FEDERAL SUPPLEMENT

tory jodgment exonerating it from all l=hil-
ity for damages ariming oot of ingdveftent
lnunch of missile. The DistrictSguwt, Hun-
gate, J., held that (1) foreigh defendants’
claims arsing out of alleged failere of sye-
tern were sulficiently related to contract
governng suppiying, manlaning and sup-
port servicing of thal system =20 as to be
subject to arbitraton clause of military
sales contrpethang (2] Convention on Ree-
agnition, dnd\Enforcement of Forelgn Arbi-
tratiog Awards required that action be dis-
misfedN\or lack of subpect-maticr ursdic-
I,

Defendants’ mobon to dismi=s granted.

I. Arbitration +=21.12

When a party seeks to enforee an arbi
tration provision of a contract, district
court shall limit its review to whether ex-
press wrntien agreement to arodtrate sdbe
ject-matter dispute exists between parties
and i s0, whether agreement to arbitrnbe
has been breached.

L. Arbdiration $=1.1

In determining whether to enfores ar
bitrntion provision of contract, distnct
court should be guided by liberal federal
policy favoring arbitration, and any dooblts
abpul construction :I|I il.rl.ll'n.l_d.l.ililﬂ must be
resolved in faver of ordering arbitration

1. Arbitratian &7.9

Fareign defendanta’ claims arising out
af alleged failore of Amercan manufectur-
ers [ail-safe system [or antiship missile
were sufficently related to contract gov-
ErmIng supplying, mauntaunng and suppart
servicing of that system so as to be subject
to arbitration clavse af the military sales
contract.

4, Arhitration &=1.3
Linger some narmow ceneumsiances,
public poliey may be grounds for denying

enforeement of arbitretion agreement.

& Arbiiration &3.3
Dispute regarding nl]uglhpagerﬂ of 5

Amencan manufactorer's (ail-safe system

United States
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for arbitration, although manufacturer con- & the Harpoon system, which inclodes &
tended that much of the information neces-  sixtsen-fool-long Harpoon missile and the

gary to its defense of claims nssertad hy
foreign defendants was classified by Unit-
ed States government and would be avail-
ghle to district court under circumsianees
but not to panel of arbitrators.

fi. Arbitration =4

forcement of Foreipn Arbitration Awards

required that an action seeking 8 declarato-
ry judgment that claims arising out of ak

fail-safe system for antiship missile did not
subject American manufasturer to lability
be dismissed for [sck of subject-matter jo
isdiction given arbitration elause in milita
sales eontract 9 USCA 5§ 3

sherd, Sandberg &
s, Randal R Craft,

MEMORANDUM

TE, District Judge.

is matter is before the Coort on the
motion of defendants, The Kingdom aof
Denmark, The Boyal Daniak Navy, and The
Raral Danab Naval Material Command, to
digmiss the complant for lack of subject
matter jurisdiction, pursuant to ¥ USC
§ 201, et seq., and in the alternative to stay
these procesdings and to compel arbitra-
thon, pursuant to 9 USC 5 3 and 4
Plaintff commenced this action seeking
declaratory judgment exonerating & from
all lisbility for damages arizing out of the
inadvertent launch of a Harpoon missile
from a Dunish frigate on September 6,
1962

Plaintiff engages in the manufucture of
wezpons systems for sale to the United
States and foreign governments. Among

Harpoon  Shipbosurd
Control Set (lagnch
the missile. The Harpoon
misgile that can be
surface ships, arcraft,
miagile skims above
destroys ar'd

'i With the poversment of the United

On December 4, 1975, plaintiff, with the
permission of the United States Navy, eo-
tered o a contract with the delendants
for the sale of laumch subsystems to be
used by the Danish Navy in conpection
with the operation of the missilss That
contract contained & commeresal arbitration
clause which provides, in pertinent part, as
follows:

lating to the terms of the present con-
tract and whick cannot be settled im a
friendly manner, shall be finally settled
by an arbitral tribusal. . .. This contract
shall be interpreted in sccordance with
and be governed by the laws of the State
ann"l'-ni-J
A second contract betwesn plaintiff and
the Damish Maval Material Command re-
garding the lnunch was entered
into on December 7, 1979 arbitration
clagse in this agreement is identical to that
quoted above, with the exception of the
following sentence which was added:
will have fuoll liberty to determine proce
dure, but the awand must be based on
the wording of this Contract. ...

" This contract was estahlished for s period

of fifteen yenrs and ettt 1o
provide, inter alia, the fallowing= (1) a data

United States_, ' o'
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base for the system and jta components;
{2} a spare parts stockpile; (3} support ser-
vices; and (4) direet requisition and repair
of parts.

— One of the launch subsystems was even-

tually installed on the Danish frigate Peder
Skram in 1979, OrPSeptember 3§ 1982, the

; Peder
Skrarm 'in Danish waters near the island of
Kattegat in preparation for upeoming
NATOD exercimes. At approximatsly noomn,

Captain Henning G. Olsen, an officer of 5, replacement value

defendant Roval Danish Navy, attempted
to conduct a test of the Harpoon subsys-
tem. Dunng the performance of the test
on the launch relay assembly of missile
number 3, misile number 4 was inadvert-
ently launched. The misside skimmed
along the surface of the water and explod-
ed on Sjaelland, s Danish island, causing
great damage to property, and no loss

life or personal i
Defendants claim the launch subsk
wis supposadly designed to prechid i
an nccdent. It emplovs sevegd (S
systems to prevent unintended ‘and unau-
thorized launch. The fail,
all osed on that [iefendunts
chim that, because f's faulty de-
sign of the system piaintifs failure to
warn defends potential hazard, a
Harpoon was  inadvertently

lnunch was o Danish sailor
ted plaintifl’s and defendants’
pres, ignored training he received
from plaintiff and Danish personnel, and
dispepardod warnings from both plainti{f
and the United States Navy. As a result,
claims the plaintiff, 1 Horpoon missile was
inadvertently launched and eventually ex-
ploded an the Danish igland.

On August 30, 1984, defendants served
gpon the plaintiff a demand to arbitrate
defendants’ clnisms pursoant to the arbitra-
tion clagse. These cluims are based, inter
alia, on breach of contract, breach of ex-
press warranty, breach of implied warran-
ties of merchantability and of fitness for
mtended use in the design, manufacture,

testing, maintenance, service, and modifica-

ings relating to operating, mamtaining, and
testing the launch sobsystem.
'I'Itﬂmul;ufﬂmﬂunhh:hmnu

Mﬂmmmmw
ing the instructions, directions, and warn- Q~

system. Defendants for the

and for amounts oW
ars of the p
The their damages to
be approx i

the , sach party i= to select one

. Plaintiff has designated Mr. RE
Keaney, an attorney in private practice in
5t Louis, Missoord, Although the third
member of the panel has yet to be selected,
oot of concern to aveid any taint of nation-
al bias, these two arbitrators have agreed
that the president and third member of the
arbitration panel shall not be & national of
either the United States or Denmark.

Plaintff argues that defendants’ demand
for arbitration represents an ill-comsidered
atlempl to convert an arbitration claase
intended to provide s method of resclving
commercial disputes into o vehicle by which
to litignte & tort claim for mdemnity and
contribution for third-party property dam-
age involving a sensitive 1.5, weapons sys-
bem.

E['he parties agree that the gquestion
whether the proper forum for the resolo-
tion of their dispute is controlled by the
arbitration clause of their contract, is con-
trolled by federal law. The Convention on
the Becognition and Enforcement of For-
eign Arbitration Awards (the Convention),
9 USC § 202 and the United States Arbi-
tration Act (the Act), 3 US.C. § 2, set forth
the relevant federal ststutory low governs-

-|.|" _?jll- ﬁ;l p-‘1i_|; :E'

ing the applicability and validity of arbit- | nited States

ton cliuses In Inlernational

Page 3 of 5 ._
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contracts. Both the Convention and the
Aet reflect & policy of the United States
favoring the enforeement of agreements to
international commersal dis-
putes! e Alberto-Culver Co, 417
U5, e, 520 n, 15, 84 5.0t 2448, 2467 n
15, 41 LEd 2d 270 (1974);TS.A. A. Minero-
cao da Trindade-Samitri v. Utah mtern.,
Ine, T45 F.2d 190 (2d Cir.1984};T Moses H.
Cone Memorial Hosp, & Mercury Conat
Corp., 460 1.5, 1, 103 5.Ct. 927, 74 L.LEd.2d
765 (18831 Southlend Corp. v Keating,
4656 U5 1, 104 5.Cc 852 79 LEd2d 1
(1984). According to the Supreme Court
A contractual provision specifying in ad-
vance the foram in which disputes shall
be litigated and the law 1o be applied i,
therefore, an almest indispensable pre-
condition to achievement of the orderli-
pess and predictability essential to any
nternational business transaction. Fur-
thermore, such a provision obviates th
danger that a dispute under the
ment might be submitted to a

MeCreary Tire
tmr Spd., 501 F2d =

a party seeks o enforce an
provision of & contract, the

hall limit its review to two issues:

whether an express written agree
ment to arbitrate the subject matter of
the present dispute exists between the
parties, and {2) if so, whether the agree-,

mmtr.u.lrhlmhj.nbeenhmubaﬂ"

.,Fn.!tmn Comitrols, Ine. v Cily of Cedar
Rapids, fowa, T13 F.2d 370, 373 (Bth Cir.
1983 see alio Comiracting Norihwest,
Ine v City of Fredericksburg, Jowa, T13
F.Ed:]ﬂﬂ[&th Cir. 1963, , The eourt ahall be
guided by the !mﬁldul.l policy favor-
ing arbitration and any doobts about the
construetion of the arbitration provisien

ed in faver of ordering arbi
suproat 17T
;*""I'u language of the arbitration

lun’-w Cao,, 88 115, &05, 398,

Inc., 558 F.Supp. 984 (W.D.Mo.1983). Ac-
cordingly, the Court finds that defendants’
claims arising out of an alleged failure of
plamtifT"s faileafe svetem are safficiently
related to the coptract governing the sup-
plying, maintaining, and support servicing
of that same syslem 40 a8 o be subject W
the lrhmunn use of the contract

Bud fmy

B further argues that the dispute

is not subject to arbitration because the
Convention and the Act do not apply whare
& public policy renders the quoestion an in-
appropriste subject for arbitration or incap-
able of arbitration. Plaintiff contends that
much of the information necessary to its
defense of defendants’ elaims i elassified
by the US Government and would be
._I'i'lﬂlhll to this Court under eertain cir

mstances, but will not be available to the
panel of arbitrators under the same circam-
slances.

[Ifij'?ltmtrnelh.tuldumw
Elﬂm'hlriﬂl public policy may be
grounds for denying the enforcement of an
arbitration agreement. See eg, Wilko
Swen, 346 U.S. 427, 74 5.Ct. 182, 98 L.Ed
168 (1953). In this case, however, the arbi-

1019
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trators will not be asked to rule on matters
of mational security i eontravenbion of a
policy of the United States. The mare like-

- Iy result is that availabidity of plmtiffs

evidence may be restricted by national se-
curity messures imposed on it by the US.
Government. It doe=s mot appear that plain-
tff was unaware of the natore of national
socurity restnctions or the secrecy require
ments of the government when it contract-
ed with the defendants. Plamtiff's eviden-
tiary copcerns are premature and it would
pot be sppropriate for this Court to spec-
ulate a5 to the various merits of the ander
Iving dizpute. Accordmgly, the Court will
refer the parties to arbitration.

6o 16T "The ordinary practice once the

“Tourt has referred the parties to arbitra-

tion pursuant to the Act is for the Court to
stay proceedings pending the arbitration,
9 USC §3 Defendints make a per
suasive arpument that the precise terms of
Article [1{3) of the Corsention requaire the
mhd’ﬂmﬂdfﬂrh&nfmbpﬂul—

Tire & Rubber Co, v. CEAT Sp.A., |

st 1038, Siderius, /e n Wﬂl
Acero del Pacifico, 54, 453
(ED.N.Y.1978); TLeder =

no, 528 F Sopp. 243 (D.P.R.
F2d 134 (lst Car. 194 -

longshoreman was injured. Following en-
try of defsult judgment in faver of long-
shoreman and his wife and the taking of
testimony oo damages, the District Court,
Shapire, J., held that: (1) longahoreman
who suffered from herniated disc and rad-
culopathy, -nﬁﬂ-ltuunu:lnf
40,698 for past lost wages, past
benefits, past medical expenses, pain |
-mmmmmfmm
benefits, foture medical expenses, -p!l
H‘ﬁﬂm#hmﬁ\
mﬂmﬂdmﬂﬂ,ﬂnuwm
loss of consortiom and t imber-
est at tes percent. </ :
Judgment n ascordance with opinion.

Pasi Tost ings are measured from
thwh accident to the date of trial
2 Damages <49

Longshoreman injured on ship was en-

memmmlﬂﬂm
j&plthlummmmtllm

past lost earnings without deduction for
laxes were 3130271 longshoreman eould
have worked at least the equivalent of two
days per week as o water boy and earned
$41.932 and longahoreman would have
paid $19.886 in federnl, state, and local
income taxes. Longshoremen's and Har
bor Workers' Compensation Act, § 1 et
seq., 33 UESCA § 501 et seq.

1 Dmmages S=F)

Longshoreman mjured on ship was en-
tithed to damages in the amount of $11,784
for the loss of (ringe benefits, which in-
cluded & pension plan as well as health and
welfare benelits, whers rate of former em-
36% of wages, and longshoreman's total
lost past gross wages were $88 295 Long-
shoremen's and Harbor Workers' Compen-
eation Art § 1 ot seq.. 33 US.CA. § 501 et
.

4. Damegpes =] 00
To determine  future hﬂﬂlﬁln.
court must firsi consider the amount the

SES R IR A
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