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EASTERN DISTRICT OF WASHIWNGTONM % Depraty

L 4
JMA INVESTMENTS, INC., a Washington ] i :
corporation, and JOSEPH RIZIUTO, No. C-83-617 RIM

Plaintiffs, &
10 -wg- @s
1 C. RIJEAART bv, a foreign EA
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MEMOBANDUM AND ORDER

corporation, and RYEAART, IN a
Eoreign corporation,
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i nezeniigg.)o

15

Befqrﬂg court is the defendants' Motion to Stay

e Frnceﬂinqs@ Compel Arbitration pursuant to Chapter 2 of the

& @J_ratinn Aok, 9 0.5.C. § 201 ek. seg.l The matter

18 i %11? presented to the tourt on the defendants' summary

i ent motion., This court denied that motion and orderced an

dentiary hearing to determine whether a contract containing

Arbikration clauses arising out of (nternational agreements
were formerly governed by Chapter 1 of the Federal
Arbitration Act, 9 0.5.C. § 1 et seg. To facilitate
recognition and uniform emforcement of international
arbitration agreements, the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards was
drafted in 1958. The United States ratified the treaty
effective December 29, 1970 and Congress enacted implementing
legislation in that same year. 9 Ur.5.C. §§ 201-208.
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the arbitration clause at issue existed and if so, whether the
arbitration clause contained in the contract was wvalid.

This controversy arose out of a contract to purchase a
pizza line entered into between the parties.? The cgntract
was the result of negotiations between the parti &h took
place in the latter part of 198l and the early Q:z-;f 1982. In
the late summer or early fall of 1981 a relfgﬁghtatiue of the
plaintiff contacted a representative o ndant Rijkaart
Machine to inguire about the defendant pizza line. HRijkaart
Machine sent certain literature éplaintiff and in December
of 1981 sent a document which labeled as an "Offer."™ On the
first page of the :ntrequ<E> @ directly below the word offer
was the phrase "hasei}EE;érr FME delivery :aﬂditinns.“3 The

transmittal set ou ious pieces of eguipment which defendant

Rijkaart Hachins eved would be necessary to construck

plaintiﬁf‘i:§é§ ed production facility. The document also

e

Z The tion was originally’ commenced by Joe's Pizza Supply
\SEKT ny; Inc. the predecessor corporation to JHMA Investments,

¢, Joe's Pizza was engaged in the business of producing
izza crusts. Since the commencement of this action JMA

~:SS\ Investments, Inc has been dissolved and all claims asserted

in this action have been assigned to Joseph Rizzuto. Defendant,
C. Rijkaart; Inc. by [hereinafter Rijkaart Machine) is a
Hetherlands cocrporation which manufactures and distributes

food processing egquipment including pizza lines. Defendant,
Rykaart, Inc. [(hereinafter Rykaart U.5.) is an Ohio corpora-
tion which acts as the United States sales representative for
Rijkaart Machine.

3 "FME" stands for Federation of Metal and Electrical
Industries. FME conditions are general terms and conditions
for contracts developed by and for the Mechanical and
Electrical Industries in the Netherlands.
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included the price of the listed equipment and a description of
the equipment's manner of operation and production capacities. A
section entitled "CONDITIONS"™ appeared at the end of the
document. This section contained the phrase "Our gquotations and
deliveries are based on the enclosed FME-conditi */ The
attached FME-conditions contained the arbitra clause at issue

herein.? %.

Following receipt of the D&ce 1981 document. the

plaintiff visited defendant RijknargA;Q ine's factory in Holland
g

where further negotiations conc the plaintiff's equipment

needs took place. Upon his ;e:hyn to the United States, Rijkaart

Machine sent to plﬂlﬂtlff cond written document similar to

mentioned clauses indicated that the "offer™ was subject to

the first document. L cument also contained the afore=-
FHE-mndi:iuns.@ lowing receipt of this second document,

defendant Ri rt Machine notified plaintiff that the 15% down

payment ired by the terms of the offer would then be required

to e hat the plaintiff'sg 'order would be placed in the

ﬂ$dlnl:*5 production schedule. On February 18, 1982 the

aintiff's 15% deposit was received by Rijkaart Machine in

4 The arbitration clause provided that: Any disputes arising
from a contract to which the present Conditions of Delivery
apply in full or in part, or arising from further agreem=nts
proceeding from such contract, shall be settled to the
exclusion of the ordinarcy courts; by a board of arbitrcac .
The board of arbitration shall be appointed in accordance
with the Regulations of the "Stichting Raad van Arbitrane
voor Metaalnijverheid en =-Handel® at the Hague, and shall
make its award with due observance of the Regulations of *he
said Council.
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Holland and credited to the plaintiff's account.

On March 4, 1982, defendant Rijkaart Machine sent a
document entitled "Confirmatbtion™ to the plaintiff. The confirma-—
tion again detailed the egquipment to be shipped to the plaintiff
along with other terms and conditions of the agr bhetwcen
the parties, including the proviso that plain '8 order would
be subject to the attached FME Cnnditiuns.gi?héteaEtlr, cectain
adjustments to the agreement took plac (:;huding the delecion of
certaln pieces of egquipment which w e&lisr_!d in the March
confirmation. The parties then ‘gstﬁeﬂ to perform their
respective duties under the c act.? Following installation
of the sguipment, disputea{f’ & over its performance which
precipitated the fili @a Complaint in this court.® The
defendants then moy o stay the proceedings and compel
arbitration in €:Er ance with the above agreement.

Un .?ithe above facts the parties agree that a contract
does exi ~Q§Eteen them. However, the plaintiff argues that the
:untraqi?l he perceives it dnE; not contain a provision to
arb

ate since he never expressly assented to the proviso by

ng the contract or otherwise, This argument is unpersua-

= Plaintiff paid the entire balance of the purchase price and
Rijkaart Machine shipped the pizza line from its plant in
Asperen, Netherlands in August, 19B82.

6 In his complaint, plaintiff alleges breach of express
warranties, breach of implied warranty of fitness for a
particular purpose, breach of implied warranty of
merchantability, breach of contract, misrepreseantation and
negligent misrepresentation, and violations of the Washington
State Consumer Protection Act, R.C.W. 19.86 et. seq.
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gsive. Chapter 2 of the Arbitration Act does not regquire that a
party sign or otherwise expressly assent to the contract contain—
ing the arbitration provision. It only requires that a contract

2 f4
exist and that it contain an arbitration provision i t:ting.

s "An agreement in writing is defined to % fan
m

arbitral clause in a contract or an arbitratio ent, signed
by the parties or contained in an exchange é&tters or
teleqramst'r:f}'rhe plain language of this ision leaves no

room for doubt that contracts contaimnd, arbitration clauses do

not have to be signed to be enfx e. An exchange of

:nrrespnndence will suffice. E
- . Presumahly; the lso reguires some showing that the

—

parties intended a con E@ to arise by their exchange of

correspondence. parties intend to contract is u_}tqal
guestion. The Act@%nut speclfy applicable law. H-te—:pi-;-tﬂ-l—i—f-f
argues thac £ l law is to be applied to determine whether a
contract en formed. I disagree. Article II of the

C:Invenl:é rovides for the enforceability of a written arbitration

o By its

in a Ycontract? or an Yarbitration agreement.
& the Convention does not apply until the arbitration clause
s determined to be part of a contract. Article II does not

displace state law on the general principles governing formation

7 9 p.5.C. § 201, Act. II{1).

8 9 p.5.C. § 201, Art. II(l).
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of the contract itself.*

o -“Under applicable principles of state laﬂlt !he terms
of a contract are determined by applying an objective standard.
Simply stated the rule is that if a party's words n<:2§ts, judgad
by reasonable standard, manifest an intention t eg¢ in regarcd
to the matter in guestion, that agreement is t@:llshed. The

*
subjective intent of the parties is irrel ‘% Everett v.

| Estate of Sunstad, 95 Wn. 24 851, 631 66 (1981).<

In the case at bar, all QQ%SF ptions of the eguipment
to be purchased and all mater1:f§h relating to the purchase
are Euund in the offer and ation documenkts sent to ehe

pi—nirrr_i—if on January 26, l nn& March 4; 1982 respectively. The

only difference in te tween the two documents is the
addition of instal ' charges in the confirmation. This
addition was ‘ult of an inguiry by Eht—Pl—a—mtlEf on this

matter. ~ESE§ g the March 4 confirmation no other material

changcs s were made and the parties performed according to
he c matlnn. Both the Jinuary offer document and the March
co ation document are expressly made subject to the FME

g

This conclusion is not inconsistent with prior case law
interpreting Chapter 1 of the Federal Arbitration Act (9
U.5.C. § 1 et 3eq). S5ee e.9. Supak & Sons Mig. Co., Inc. v.
Pervel Industries, Inc., 593 F.2d 135 (4th Cir. 1979).
hapter 1 is expressly made applicable to actions and
pru:eed:nqs brought under Chapter 2 to the extent that that
chapter is nu: in conflict with Chapter 2 or the Convention.
8 0.5.C § EUB.,

1 = %h¢~d¢£;ndaﬂt has represented that as to contract formation
issues, there is no significant difference between thl law of
the State of Washington and Dutch lawl A mo Yoa T
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conditions.

The plaintiff admits that “"some contract" existed
between the parties but does not point to any other oral
negotiaticns or writings which would evidence any ament other
than one based on the terms of the foregoing do Q. Based
upon this record, I find that the contract di@u:lude an
agreement to arbitrate. The Eact that t ’i.nl:iEE did not sign
any document does not prevent this f}g? - Thus, the remaining

isgue is whether the provision re arbitration is wvalid. !

- P

"_ ! %E—pl—a-.l-ﬂ-t—i—ﬁf argues %; it would be uncnnucinnable- ko
enforce the arbitration pr gﬁ because it was never the
subject of negotiations h@en the parties nor was it
specifically pﬂinted% o him. Biebtntiff claims that hed he

known of it, he m:@. ot have agreed to such an onerous clause, -~
: -"'11-
irH:-'a position is that u—h—e-—p}. intifE- is

foreclosed raising this in an enforcement proceeding by the
terms o Convention, Article II[(3) governs the enforce-
abili agreements to arbitrate. It provides as follows:
*
i

The Court of a Contracting State, when seized
cf an action in a matter of respect of which
the parties have made an agreement within the
meaning of this article, shall, at the
request of one of the parties, refer the
parties to arbitration, unless it finds that
the said agreement is null and void,
inoparative or incapable of being perfarmed.

This article is not specifically related to Article V which lists

several grounds upon which recognition and enforcement of an

MEMORAMDOM AMND ORDER -
" T United States
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awvard may be refused.ll Thus, on its face, the Convention
appears to reguire a court to refer a matter to arbitration
irrespective of whether a valid defense exists which would
eventually prevent enforcement of any award. avgid this
anomalous resulk, it has been suggested that en giﬁlnt af
agreements under Article II(3) should be limi s:3.'thn5£
agreements which will produce awards not ject to attack under

6
Artticle ?.{ cherk v. Alberto—Culwver, 5. 506, 530 [1974)

{Douglas, J., dissenting) hlthuughs&ind this to be the more

reasoned approach; I do not neeQQta determine whether it is the

ainkitEEl can avail himself of

correct one. Assuming that

the public policy dEfE”Eﬁ(Ej

Eurther assuming that (Eéynscinnablﬂ contracks are contracts
\L?E

ained in Article V(2)(b), and

-

f s/
lic policy of this country, bhe—giain4+{f

has Ffailed to e<:Ey ish that it would be unconscionable to

enforce this itration clause.
cornerstone of uncunsc:unabLllty under state law is

occ Ség( 12 This pruv:a:un.allaua the court to refuse to

L} i ..IJ

which contravene

F}tiﬂtif{—+anLed}y invokes the defense enumerated in Artieie
V(2)(b). which indicates that an award may not be enforced-i€
“recognition or enforcement of the award would be contrary to
the-public policy™ of the country where enforcement—ias—

Although federal law is applied to determine the enforce-
ability of agreements to arbitrate, (See Atsa of Califarnia
Inc. v. Continental Ins. Co., 702 F.2d 172 (9th Cir. 1981))
absent a controlling body of federal common law courts havae
relied on general contract principles including the UCC. =~e
2.9. Spring Hope Rockwool v. Industrial Clean Air, Inc., T
F. Supp. 1 (E.D.N.C. 1981).

MEMORAMNDUOM AMD ORDER - 8
United States
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L enforce oppressive contracts or clauses. Analysis focuses on the
2 challenged terms (substantive unconscionability) and the manner
2| in which the terms became part of the contract. (procedural

unconscionability). Schroeder v. Fageol Motors, B6 Wn.2d 256,

544 P.2d 20 (1975). These principles are not to @pl ied

mechanically. The harsher the clause, the le the showing of

procedural unconscionability reguired, Eaefmerally, Id. When

determining whether any particular I:I.au@ unconscionable, the

court must consider all of the circ ahces #x1sting at the time
| of the making of the contract i% ng the general commercial

setting in which the contrac made . « at 260.

§ I-|1'-|.1“-
12 } & o In the instant Befandanta-testified that the FME

i

13 | terms themselves are ui@ used by manufacturers in the

14 [j Netherlands. The ct containing the arbitration clause was
21

15|.

the product of ength negotiations by experienced (and to a

16 | ' : .
6 | great extent skhxstlr:ated} businessmen. This was nok a contract

K of adhes feraed to the plaintiff on a *take it or leave it

L

L t$u ract including a 3% discount on the purchase price. As

be addressed below, this is also not a case involving a

¥o hnsislss fact, the plaintiff was able to negotiate changes in

rovision whereby the plaintiff has been effectively precluded
from obtaining any religf for his claimed damages. Although it
may be true as t—hﬂ—;ia-i.-nl'-tf-f contends that he was unaware of the
clause at the I;;i.ml_: he executed the contract, it is egually

true that the plaintiff did not read all of the terms of the

MEMORANDUM AND ORDER - 9
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contract. ﬁ*

[
=+. I||1="E|r:;r‘,e5, especially commercial parties, are generally

——

held to their contracts whether they have read them or not. Were

this not the law, there would be no certainty in cuztrncts. The

Official Comments to the Uniform Commercial Cod t refer

F E
- o

merely to surprise but to funfair surpt.‘i.sﬂ."‘l
should be held to those terms of the cont “hat he knew of or

should have known of in the exercise Q{S;;LSGHEEIE diligence.

= d it must also be noted thas the arbitration clause
itself has not been shown to b reasonable or unconsclionable in
its terms. Ho argument has made concerning the availabilicy

of appropriate remedies RE:) lland. Thus, the plaintiff's
argument crelating to ﬂé:’urdzn of having to arbitrate in Holland

evolves into an arc £ that reguiring arbitration in Holland is
inconvenient. @ is regard, the arbitrationm clause is akin to

a furum-sele‘Eéhn clause and the principles applied in

determing hether such clauses should be upheld offer much
guida ere.l¥ 1n The Bremen'v..zapata DEf-5hore Co., 407
U&l‘{l&?!j, the Supreme Court rejected the doctrine that a

The plaintiff testified tht he did not read any of the
documents sent to him except to determine what eguipment he
was going to order. This is in spite of the fact that a
letter accompanying the Harch 4, 1982 confirmation reguested
that the plaintiff read it carefully to be sure that it
accurately reflected the terms of the parties' agreement.

14 In Scherk v. Alberto-Culver Co., 417 U.5. S06 (1974), the
Court held that an agreement to arbitrate "is, in effect, a
specialized kind of forum-selection clause that posits not
only the situs of suit but also the procedure to be used in
resolving the dispute." Id. at 519.

MEMORAMNDUM AND ORDER - 10
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| forum-selection clause of a contract which was voluntarily

? adopted by the parties should be ignored II"unlurm: the selected
31| state would provide a more convenient forum than the state in
4 which suit is hrnught.f Id. at 7. Rather; the Court held that
R such clauses should control IIIFEII:EH:I."I!: a strong show ‘:gzat it
9 should be set aside.f Id. at 15. Addressing it to the element
: of Llnconvenience, the Court in Bremen held; S .
8 [i]t should be incumbent on th ty seeking
g to escape his contract to s at trial in
the contractual forum will sb gravely
10 difficult and inconvenie at he will for
all practical purposes eprived of his day
11 in court. Absent tha re is no basis Eor
concluding that it be unfair, unjust,
12 or unreasonable E that party to his

bargain. <:)
13 0l 407 u.5. at 18. ( )
\lF!

14

] I £ind th plainctiff has failed to make the
i requisite showin incoavenience, The matter here in
15 controversy c rns a sizeable sum of mnney*l5 The plaintiff is
4 unlikely ndon such 2 claim because of the cost inveolved of
3 trans himself and Hitneiées to Holland. The plaintiff
19

hi f.recognizes that it would be equally inconvenient and

20 ‘\ngf sive for the defendant to appear and defend this action in
E

e United States.

B

Z In my view the plaintiff has failed to advance any
23 legitimate reason why the arbitration clause should not be
24 enforced. At best, he asks this Court to relieve him of the
25

26 15 In his complaint plaintiff seeks to revoke his acceptance and
recover damages in the amount of $471,281.00.

MEMORANDUM AND ORDER - 11
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consagquences of his own careless conduct and disregard the
defendants' legitimate expectations. Such action is unwarranted.
Accordingly, defendants' Motlion to Stay Proceedings and
Compel Arbitration Ls GRANTED.
IT IS THEREFORE ORDERED:
1. This action is stayed until fu:&der.
2. The parties shall proceed with arbitration as

provided by the contract.

DONE BY THE COURT th

—
Skat Discrict Judge
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