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UNITED STATES COURT OF APPEALS

For THE SEcoxD CIRCUIT

Nos. 1370, 1504—August Term, 18983 Q‘
' O

{ Argued June 29, 1984 Decided Oct. 1, lE'ES]
*

Docket Nos. 84-T163, 84-73535 O

S.A. MixERAcaD DA TRINDAD

Y

Urag IsTERNATIONAL, INc,
TioN, MINERACAD MAREX L RCONA INTERNATIONAL
S.A., Marcowa Ixc. apd Sagptarco MINERACAO S.A.,

Defendants-Appellees.

KEARSE, Pm@and SWYGERT," Cirenit Judges.
ﬁm the order of the United States District

ordering arbitration of all plaintiff's claims except
Brought under the Racketeer Influenced and Corrupt
ganizazions Act, 18 U.B.C. 3f 1961-68, which the court
stayed pending appeal

$ Affirmed.

o Senler Clrealt Judge of the Usited States Court of Appeals
for the Seventh Clrewit, sitting by demigration.
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Wayse A. Cross, New York., New York
i Reboul, MacMurray, Hewity, Maynard &
Kristol, New York New York, on the

brief), for Plointif-Appellant. @

Artas L. L1TT™aXN, San Franeisco, Califo ’Q‘
(Gerald Aksen, Christopher Conndly,

Kevin M. Fong, Reid & Priest,
New York, Pillsbury. Madi sutro,
San Francisco, Californi
for Defendants-Appellee

Z
SwycERT, Senior Circuit Judg A

Plaintif S5.A. Min da Trinidade-Samitri
( “Samitri™!, a Bruiii@ ration, brought this sction
i

in the United Stat ricz Court for the Southern
District of New obtain a declaratory judgment,
damages, and elief against six defendants, cor-
porations in@ 1], Panama, and the United States
(“defendzn Samitri alleges that defendants fraudu-

;‘E‘ ﬁtfll‘ldintl inclode: {1} TUtak Intermational. Ine., &
%: re corporstion with its priocipal place of business in San

#a, Califormia: (21 Uetah Marcona, o New York COTROTE=

%ﬂn with ity principal place of business in San Fromecises; (3]
MHinerscas Marex, Led, a limited lisbility Brazitian company;

¢ [4) Marcons International 5.A.. & Panamanian corporation with
$ its principal piece of buzimess in Ean Franciseo: (5] Mareona,

Ine, & Delaware corporation with its principal place of boziness
in San Franciace: (&) Samarco Mineracas 5.A.. 2 Brazillam cor-
poration with ita principal plase of busimess in Bele Hortzomte,
$ Eraril. Ssmarso ia noet s party to this sppeal. The Ave remain-
ing defeadanta are referred o coilectively in order o avaid
confusion and becavse nome of the issues presenced at thia stage

of the proceedings requires the court "8 comsider any of the
defendants rndividually.
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lently induced Samitri to enter into an international
iron ore mining venture. In addition, Samitri alleges
seventeen assorted claims under the laws of Brazil and
the United States. Defendants moved pursuant to the
United States Arbitration Act, 9 US.C. £§ 1-14, 201-08
(18821, to stay the prosecution of Samitri's complaint i
the district court and to compel arbitration. Saml
cross-moved to enjoin arbitration. The distri
ordered arbitration of all of Samitri"s claims e& two
brought under the FRacketeer Influenced an rrupt

Organizations Aect, 183 USC. §§18 {1982)
(*RICO"), which the court stayed pen rbitration.
S.A. Mineraceo da Trinidade-Sami . Utah Inter-
national, Ine., 576 F. Supp. 566 | , 1983). We

affirm.

I
Samitri and defend Qnm:nceﬂ discussions in
the early 1970's conc the possibility of engaging
in & joint venture ine iron ore from ecertain un-
developed reserves :@d by Samitri in Brazil. In 1973
the parties agr underiake the venture which became
known as arco Project ("Project”). They formed
a Jnmt]:. corporation to operate the mining project,
acao S.A. (“Samareo”). Under the Share-
uI e:%nemem Samitrl owns 51% and defendants

e of 5

AMATE0.

On Decembar 10. 1974 Samitri and defendantz en-
tered into three major contracts setzing forth the struc-
ture and financing of the Project. These contracts

(“1974 Am‘umenﬁ ) inelude: (1) the “Samareco Project
Agreement” which sets forth the basic business plan; (2}
the “Samarco Shareholders’ Agreement” which estab-
lishes the rules for Samarco's governance and the relations
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among shareholders; and (3) the “Contract of Commercial
Representation’ which specifies the sales and marketing
duties of the parties. See Affidavit of Eenneth E.
Merklin, Exhibits A, B & C. Each of the 1974 Agree-
ments contains an arbitration clause which provides 4
pertinent part: @

Whenever any question or dispute shall %Er

occur under this [Agreement, Contract], a5
tion or dispute shall (if it is not zettled
by the Parties) be finally settled anpitration in
Paris, France, by one or more a rs appointed
in accordance with the Rt: ciliation and
Arbitration of the Internaw mber of Com-

merce . .

Ses id, Exhibit 4. 710, @é:ﬂmu B, 711, at 14;
E:r.l'ub:t.f T8 at 5. < )

fuired additional financing, the
parties continugllwAfade supplemental investments. The
parties ex a number of so-called stock purchase
agresment i1 whl-:h the parties purchased =dd1uum]

oa Pr&ferr&d Stock P‘urd:.uz Ag:eemﬂnl: whir:i:
defendants to purchase shares of Samarco
ed stock from 3Samitri. This Agreement thus
deMated from the 51-49% ratio of ownership established

the Shareholders’ Agreement. In 1377 the parties also

agreed to guaranty Samarco’s debts and liabilities. In

1979 Samarco refinanced its debt and Samitri and de-

@ fendants entered into a new Guaranty. Finally, in July
1982, the parties agreed to purchase additional shares of

Samarco stock and to contribute additional capital fo

Samarco. Except for the transfer and =ale of certain

shares of Samarco preferred stock pursuant to the 1977
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Purchase Agresment, ] transactions of the parties were
dome in accordance with the 51-497: ownership ratio
establithed in the 1974 Shareholders’ Agreement. And
except for the 1977 Purchase Agreement. none of the
posi-1954 agreements contained an arbitration clause.

of certain of Samarco’s major contracts to supply iro
ore to United States purchasers, Samitri sought to

After learning in December 1982 of the Eaﬂtﬂltﬂf-iﬂ:oz
*
t

its contracts with defendants and to withdraw 1254
in Samarco. In March 1983 Samitri brought 3' i

in the district court. Samitri alleges t.ha%n ndants
misrepresented that they had obtained | erim agres-
ments with three United States pu re. Samitri
claims that the misrepresencations d Samitri to
enter into itz agreements to inv d reinvest in the
Project. Samitri also alleges ber of eclaims for
breach of contract, breach of idry duty, and viclation
of federa! securities laws,

In May 1983 d
arbitration of all o
arbitration was

tz filed 2 motion to compel
tri's elaims on the ground that
o] under the terms of the 1974

Agreements. | ber 1983 the district court ordered
arbitratio esd on all but Samitri’z two RICO
claims whi e court stayed. On appeal Samitri claims
that a arbitration clauzes provided in the 1974

."L@ ts are not broad encugh to encompass Samitri's
imé of fraudulen: inducement; (2) the arbitration

$‘u§ﬁ provided in the 1974 Agreements do not encompass
a

&

mitri’s claims based on post-1974 Agreements; and (3)
Samitri’s RICO claims should not have been stayed pend-
ing arbitration.
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I1

Samitri claims that the arbitration provisions con-
tained in the 1974 Agreements are relatively narrow and Q
do not encompass claims of fraudulent 1‘.:|:'.:i1.1r:l=:rmntQ~
Samitri relies upon In re Kinoshita, 287 F.2d 851
Cir. 1961). In Kinoshita this court found that a E]-H@
requiring arbitration of “any dizpute or differe s .
aris[ing] under™ the agresment was not suffici road
to encompasz a claim of fraudulent induce Id. at
952-33. See also Michele Amoruso E Fjg\ v Fisheries
Development Corp., 499 F. Supp. 107 iS.D.NY.
1980} (involving claims of con i lity' ; accord
Med:ierranean Enterprises, [ne. v, young Corp., TO8
F.2d 1458, 1464 (9th Cir. 19 dopting the Second

Circuit's analysiz in In re

ﬁ?t e instant case iz controlled
Culver Co., 417 US. 506 (19741.
& requiring arbitration of “any
. . aris[ing] out of this agreement or
eoff’ Id. at 508. The plaintiff in Scherk
tion in federal court alleging that the de-
udulent misrepresentations concerning trade-
purchased from defendant vioiated the federal

mary'r
% Jz laws. The Supreme Court held that the plain-
en

Defendants argue
by Scherk v. Albert
Scherk involved 2 Bl
CONITOVEry or Ciadg
the breach
brought a
fendant

claims were subject to arbitration. [Id. at 519-20.

dants argue that even though the scope of the

arbitration clause was not raised by the parties in Scheri,

@ the language and reaszoning of the Supreme Court require
us to sustain the district court's decision in the instant

case. Scherk requires the federal cours to be particularly

salicitous of arbitration provisions contained in interna-

tional agreements. See also Porsons & Whittemore Over-

seas Co. v. Soriete Generale de L'Industrie du Papier, 508
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\\

F.24 989, 974 i2d4 Cir. 19741, “A contractual provizion
specifying in advance the forum in which disputes shall
be litigated and the law to be applied is . . . an almost
indispensable precondition to achievement of the order-
linezs and predictability eszential to any international
business trapzaction.” Secherl v. Alberto-Culver Co.,
supra, 417 U.5. at 516. The Court pointed out
arbitration obviates certain dangers peculiar to the
of forum for resoiution of international business dig
Those dangers include hostility by a forum to Lhtég.
of one of the parties and 2 forum's lack larity
with the law %o be applied to and the su mazter of

the agreement. [Id. %
rThe scope of an arbitration c!i%ll any contract
provision, is a question of the i f the parties. See
Necchi S.p.A. v. Neechi Sewt tine Sales Corp., 348
F.2d 893, 696 12d Cir. 196§ N\g denied, 383 U.5. 909
(1966). That princip ever, frequently fails to
offer much guidance. ute over the scope of a con-
tract provision gﬂ.} arises when the par:ies failed
to agree before o the meaning of the provizian or,
az iz usually ¢! e, when they failed to consider the
intended : of a provision. -

N

22, we are guided in our decislom by a
need tect the intent of the parties. We decline w
0% In re Kinoshite, despite its inconsistency with
policy favoring arbitration, particularly in inter-

vional business disputes, because we are concerned that
contracting parties may have 1in theory at least' relied
on that case in their formulation of an arbitration provi-
sion. We see no reason, however, why we may not confine
Kinoghita to iis precize facts. We are confident that
parties who have actually relied on Kiscshita in an ai-
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temp: to formulate a narrow arbitration provision, have
adopted the exact language of the arbitraiion provision
involved in Kinogkitz, The provision involved In imnn
shita required arbitraticn of “any dizpute or di ﬂ.'n&rlz@~
aris[ing] under™ the agreement. Thus, to ensure t
arbitration clauze iz narrowly interpreted :un.r

parties must use the foregoing phrase or itz
although the better course, obviously. would
exactly which claims are and are not arb

i) By contrast, the arbitration prc@ volved in the
~  instant case requires arbitration pf Wonv guestion or dis-
pute ariz[ing] or oceur[ring] /the agreement 1em-
phasis added:. Defendan:s that a “question” may
“oeear'’ under a contract her a “dispute” does nmot
“arize” gnder the cont f. Stateside Maciinery Co.
V. Alperin, 326 F.2 =’431 i3d Cir. 1975 ieclauze
requiring arbitrapien “any unresolved issues™ held to
cover claim of ulent inducementi: In re Kinoshita.
supra, 287 at 953 "The agreement to arbitrate is
limited .Q% en iz refors to disnutes or controversiss

under ‘arising out of' the contract."i; Grifftn V.
5!@ 14 F. Supp. 1324, 1392 =D. Tex. 1976}

. “or relating " found unnecessary to render
yeation clause broad encugh to cover fraudulent in-

ment e¢laimi. Although the distinetion defendants
w is far from overwhelming, we find it at least as

*
§ reasonable as the distinetion drawn in Kinoshita, 257 F.24

at 933, between a “dispute or difference arisling] under”
an agreement and a “controversy or claim arising out of
r or relating to”" an agreement. :.'

| = Having determined that Kineshite iz inapplicable to
==  the inziant case, our decizion is guided by the federal
poiley considerations. “The United Statez Arditration
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Act, . . . reversing centuries of judicial hostility to ar-

bitratien agreements, was designed to allow parties to

avoid ‘the costliness and delays of litigation,’ and to place 0
arbitration agreement: ‘upon the zame footing a: other Q~
cantracte.’ ”  Secherk v. Alberto-Culver Co., supra. -85 O
S5 at 310-11 {guoting H.R. Rep. No. 96, 53th Cong.

Ist Sese., 1, 2 1192411 (footnote omitted)\¥The cougla °
slowly but surely have adopted Congress' favora

dtude towards arbitration agreements. Compa o

v. Swan, 346 U.S. 427, 434-35 (1933) (am “a ent

to arbitrate iz a ‘stipulation,' and . the réi.n select

the judicial forum is the kind of 'prm% at cannot

be walved under § 14 of the Securitiez A with Scherk

v. Alberto-Culver Co., supra, 417 U.S -IE irefusing

to apply Wilkeo to an internation reial :grument]

The federal policy favoring 1@1:1:11 requires us to

construe srbitration. c'auq oadly as pﬂi.tbl!_}

[D]oubts as ta ity zhould be ‘resalved In
favar of cover . languaze excluding cerfain
disputez fron ral:mn must be ‘clear and unam-
mistakably clear’ and . . . arbitration
ered "unless it may be said with positive
that the arbiiration clause is not suscep-

aLsn
ti; {/an interpretation that covers the asserted

Service Guild v. United Press International, §23
2 257, 260 (2d Cir. 1980+ (quoting International Ass'n
of Meehinists and Aevospace Workers, AFL-CIO v, Gen-
@ eral Electric Co., 406 F.2d 1046, 1048 (2d Cir. 196811,
See also Moses H. Cone Memorial Hospital v. Mercury
Construction Corp.. 103 8. Ct. 827, 941-42 118831 ; United

Steclworsrs v. Warror & Guilf Navigation Co., 363 U.S

4. 5B2-83 119601,
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Unlezz excluded, claims of fraud in the inducement of
a contract are arbitrable. See Prima Paint Corp. v. Flood
& Comkiin Manufocturing Co., 388 U.S. 395, 402-04 ('9
(1967), As the district court found, 5367 F. Supp. at ETIQ~
the language of the arbitration clausez contained in
1974 Agreements did not clearly exclude fraudulent

ducement claims. | Moreover, as in Scherk V. o=
Culver Co.. supra, #37-E8- at 515, the : ts in-
volve a ‘trui}r international¥ business tra . Tha
corporations are of diverse nationality. oduet that
is the subject matter of the Agresm is* produced in
one country and sold to various tries. #[IIn

(8pfl considerable un-
agreement, and still

the absence of the arbitration p
eertainty existed at the time
exists, concerning the law ble to the resclution of
disputes arising out of ract.® [d, at 516 (foot-
note gmitted ., Samitr{ alleges violations of federal secur-
ities laws. Defen&% sure to contest the applieation
of these laws to nsaction. CF. id. at n.9. In this
case a provizips ifying in advance the forum in which
disputes sh ]Itigﬂed and the law to be applied” iz
achieve the requisite “orderliness and pre-
" Id. at 516. Moareover, although we perceive
in the instant case that a United States court
predisposed to faver Samitri over defendants. the
ict eourt's lack of familiarity with the subject matter
of the Agreement and the law to be applied (Brazilian
presents a problem. We conclude that the arbitration

elauses contained in the 1974 Apgreements cover Samitri:
elaims of fraudulent indul:emem:."i

11

Samitri argues that even if its claims bazed upon the
1974 Agreements are arpitrable, its claims based upon
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&

post-1974 Agresments, none of which contain an arbitra-
tion clause, are non-arbitrable. The post-1874 Agree-
ments which Samitri claims were fraudulently induced
include: (1) stock purchase agreements executed subse-
quent to the 1974 Agreements which provided for the
purchase by Samitri of additional shares of Samarco;
(2) the 1979 Agreement with Respect to Guaranty (“1979
Guaranty™! under which Samitri agreed to reimbu
31% of defendants’ payments pursuan' to the 1973
anty; and (3) the 1983 Memorandum of Agree

which Samitri agreed to continue to contr mg\ Ear

marco and to purchase additional shares amarco
preferred stock. The distriet court fou the post-
1874 Agreementz supplement and rest @ﬂ Agree-
ments and thus are subject to t tration clauses

contained in the 1974 Ammm@ﬁﬂnd no error in

the distriet court's :unclusmm

The 1974 Shareha]
plated and provided f

2 -!4, ament exprezely contem-
itional stock purchases by the
parties “[ijf ... S requires additional eapital in
order to comple roject {or] ... in order to avoid
the exisience o vent of Default Under the Credit
Agreementy \. »." Affidavit of Kenneth E, Marklin,

Exhibit (fy & 2(gi, at 9-10. In both instances
the S ers’ Agreement requires the parties to hold
an rdinary general meeting of sharehoiders of

to to voite their shares for an increase in the

ital of Samarco in the amount called for by Samaree,

e Agreement further requires the parties to subscribe
for the additiona] shares of Samares stock at the rate of
015 for Eamitri and 497 for defendants. Jd. The so-
called stock purci:asze agreemen:s were executed in aceor-
dance with the foregoing provisions of the 1974 Share-
holders’ Agreement and are subject to the latter's arbitra-
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tion clause. Cf. Comsumer Concepis, Ine. v, Mego Corp.,

458 F. Supp. 548, 545 (SD.N.Y. 19781 iagreement be-

tween parties found subject to arbitration clause contained

in umbrella agreement where umbrella agreement “gov- Q

ern[ed] the continuing relationship between™ the par:iE!Q_

Contrast Sechoard Cogst Line R.E. v, Togiier Train

690 F.2d 1343, 1349 (1lth Cir. 19821 scontract f

not to comstitute umbrella agreement where co

“of limited application™ and did “not profes

present and future aspects of the relatiop§

the parties). Necchi S.p.4. v. Necchi

Sales Corp., supra, 348 F.2d at 698

contract without arbitration claus

where contract “remained dis%
usel.

ethn Machine
utes concerning
d non-arbitrable
& separate from"

plated and provided fofd gdranty of Samarco’s indebted-

ness. The 1974 r ers’ Agreement was amended
is Agreement, as amended as of

in 1979 to sta
August 16, :a- been executed in connection with
EFue

agreement containing iri:itral:%
Similarly, the lﬂi@ ments expressly contem-

tv dated as of the date hereof . . ..
e T. Mitchell, Exhibit G, T1ibl, at &
to the ownership ratio set forth in the 1974
. =amitri guaranteed 51% and defendants
teed 497 of BEamarco’s liabilities. See Affidavit
ephen K. Brimhall, Exhibit A, at 2. The 1979
aranty Agreement supplemented the 1979 Guaranty
and both Agreements supplemented the 1974 Agreements.
Thus, disputes concerning the 1979 Guaranty Agreement
are arbitrable under the arbitration clauses contained in
the 15974 Agreements.

Only the 1982 Memorandum of Agreement was not
expressly contemplated and provided for in the 1974
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&

Agreements. The 1982 Memorandum, however, expressly
refers to two agreements which contain arbitration
clauses. In paragraph 3 of the Memorandum Agreement,
the parties “confirm[ed] their intention,” to comtinue to
eontribute additional capital to Samarco “upon call by
SAMARCO in accordance with paragraph 2 of the [1974]
Sharsholders’ Agreement . . .." In paragraph 4 of il
Memorandum Agreement, Samitri agreed to purch
ditional shares of Samarco preferred stock “
Paragraph 2 of the Agreement dated as o ober 21,
1977 .. .." Affidavit of Stephen K. Bri 1,” Exhibit
C, at 2. The 1977 (“Preferred Stock
ment referred to in the Memorandum :
an arbitrazion clause virtually iden
in the 1974 Agreements. Seg
Mitchell, Exhibic D, parigri'u
court found, the 1982 Memporapdum Agresment “ ‘cannot
be read apart from t arbitrable contracts and
must be viewed as_f)stpplement’ to those contracts.”
576 F. Supp. at 57 %ﬁng Consumer Concepts, Inc. V.
Mego Corp., su g F. Supp. at 545). | We agree with
the district 's conclusion that the 1974 Agreements
la for the post-1974 Agreements and that
ing under the latter are arhitrahlz-._-]

<o -

ment contains
o those contained
avit of Bruce T.
t 23 As the distriet

$£AE find no merit to Samitri's final claim that the

litigation of ite non-arbitrable RICO claims thould be
permitted to proceed notwithstanding arbitration of any

Ll We fnd [t aigniffcan: that the only post-1074 Agreemsent that
devinted from the strocture set forth in the 1574 Apresments.
which was the 1577 Steck Purchase Agreemen:i. contained ita
gwq arbitration cleuse.
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other claims. The decision to stay litigation of non-
arbitrable claims pending the outcome of litigation Aig
one left to the district court ... as 3 matter of its dis-
eretion to control its docket? Moses H. Come Memorial
Hospital v. Mercury Construction Corp.,

-ab=838-9323 Particularly because the i.rhltrahle clai
were found to dominate the ease and the non-arbifwable

claims were found to be of “uncertain” walidi e
district court acted well within its discretio aying
litigation of the non-arbitrable claims. § . Maata-

%‘%ﬁ'ﬁm Corp.,

AFFIRMED.

schappij Voor Industriele Woarden_v.
532 F.2d 874, B76 (2d Cir. 1976).

The decision of the distriet

Kearse, Circuit J'un’g] @n ing:

With all due o the majority, I must dissent.
I do not gee o =i t difference between "dtspute:s or
controversies or ‘arising out of' the contract,” at
issue in In shita, 287 F.2d 951, 953 (24 Cir. 1961),
and “ estion or dispute . . . aris[ing] or occuriring]
& contract, the arbitration provision in the
I would thus rule, as was held in Kinoshita,
of fraudulent inducement to enter into the
et fall outside the arbitration provision.
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