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Because NCC did not have a doty to the
pleintdff to provide safe working conditions
sl NCPR, NCC cannot be held Eable for the

plaintffs injories. The judgment of the
distriet court is AFFIRMED,

In the Matter of the Arbitration between
WATERSIDE OCCEAN NAVIGATION
Clb, INC., Petitioner-Appellee-Cross-
Appellani,

mnd

INTERNATIONAL NAVIGATION LTIN
Hespondent: Appeliont-Cross- A ppellsg
Nos. 1138, 1256, Dockews Ri-NLE,
Hi=T1Rd.

United States Court f Awpesis
- e
seeand Lol

RS VPN
Arpusd Man\Ll /154

Dhecided Yune) 15

Uil

Degpoagenl.gosner appealed fr
of the JPrwed States Discriet for the
Soathern Diktrict of New York, Mary John
gon Lowd, J., confirming five arbitration
awird® entered in London v favor of char
CEWET.
arer

and charterer cross-appealed from
of the same court denving it posta
PrefaEment InMErest
Appedls.

ward, The Court of

cinberg, Chief Judge, held that
{1} sondirmation of awnrd was not CONLERry

-

to public poleey of United Seates, and (2
prejudgment mterest is svailable in netions
:.mu;;i'.'. Of  FecOETTiE!

foreign

urdder conventiEn
and enforcement

AWards

of prbicra

Affirmed in part, reversed in part oand
remanded.

1. Arbitralion &=H1.5

Fublic policy defense to confirmation
ufnder sonventnn

an recognitson snd en

som, Russell, Kill & Olick, P.C
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{forcement
should

af
apply

foreign arbitral
anly

AwWards
where enforcement
would violate ogr most basie notions of

morality and justice. 9 USCA. § 207,

L Shipping =387

Confirmation of arbitration awards en-
wered m London m favor of chartersr and
against disponent owneg, would not be con-
trary o public policy(of Mnited States, de
gpite claim that peBtimeny belore arbitre-
tors of charter's wrErand chiel executive
officer alleghdiy\ contradicting testimony
that he had Pies’ in prior judietal proceed-

mgs. 8 LN&.GeA. § 20T

1. Bhipping &—=3H7}

dArpbitrator properiy repecled counter
clay bassd on allepation that charterer
procured arbitration swards by fraud by
virtue of

it initinl concealment and implieit
TErEPreeds

tion of = relationshp with

beharterer and its subseguent ax
micreprezentation of s businese reth-
tionship with alleged subeharterer, since it
was difficull to see how supposed conceal
ment may have helped charterer in arbitra-
tEon

given that disponent owner learned of

prior, sllegedly incon

stent testmony be
fore first hearing on damsges nnd that
TS S LETICEE  WEFT i-.'.'-l"11|‘. to :|ri-:=r:.

4. Interest &=IMNI)

Whether to award prejudgemant inter
e=l in casex arising wnder federal law is, in
absence of

sound discretion of distriet courts

etatutory directve, placed

i, Inleresi &=3H1)

Prejudgment interest is available in ac-
tinps hrought under conventon ¢n recognF
tinm and enforcement of foreigm arhitral
swards. 5 U.S.CA & 203

John 5. Ropers, New York City (Burfing-

[
-

ham, Underwood & Lord, New York City,
of Counsell, for respondent-appellant-cross-
appelles

John H. Gross, New York City (Ander

New York




-al awards
nioreement
notans of

C.A. & 207

 Bwards en-
WrtErer mnd
not be eog-
! States, de-
are arbitry.
#f executive
! testimony

w0l proceed-

od counter-
1 churterer
o fraod by
and implict
wnship with
SequUent ex-
JBinEss pela-
TEr, Sihde it
s eanren)
rin arbiten
r lenrned of
stimony b
& and that
Ly mrbitFi-

"" IN&Er-
E mn
. pinced En
=,

silmbile i g

On recognj-
igh arhitrn

ity (Burfing-
York City,
ellant-cross-

CHY | Ander-

. New York

s ke

e e, i e i it

5% TR L L AN

WATERSIDE (OCEAN MNAY. v. INTERNATIONAL NAV. LTIL 151
Clie as TATF.2d 180 (1984

City, of Counsell, {or pettonersppelise
rmu-uppq-'ilu.n'..

Before FEINBERG, Chief Judge, WIX-
TER., Circuit Judge, and LASKER. District
Judge."

FEINBERG, Chief Judge

Internaticnal S avygration Lid. (1ML, wp-
peals from un order of the United Staces
Disteiet Court for the Seuthern Distrct of
Mew York, Mary Johnsom Lowe, J. econ
firming five arhitration awards entered in
Lomdon m faver of appellee Waterside
(icesn Navigution Co.. lne. (Waterside), In
rarm, Waterside cross-appeals [rom am or
der af Judge Lowe denying 11 posl-award
prequdgment interest. O the maineap®
menil, we conseler the ecope of the punl'n
palicy defense o the confirmathe® nl or-
sign arbitral awards under 9 LRL, ¥ 207
which was engcred 0 implegnenty the Can-
veption on the Hepognitsgn Ssed Enforce
ment af Forelgn ArbigraNG S Frds (Conven-
tiori  On the crofg-pppel. we consider
whether QIstAcy/coNTY miy Eranl post
iwurd, pre-judfmeny inierest when con
firming awasdl pursoant to the Conven
tsom. Fagr heasons given below, we affirm
un theahpsl, and reverse and remand on

hgferpseNnpeal

I

In Oetober 1975, IXL, as dsponent own
er, and Walerside, as charterer, entered
itk & charter party pursuant o which 'Wa-
lerside agreed to hire from [NL the vessel
LAURENTIAN FOREST." The agree
ment called for the arbitrution of dispules
iri Lardon, Englund

In 1976, o dispute arose betwseen the
partws. Fallowing fudicial procesdings m
Lanutn—which are not directly relevant to
this apmign—ithe matier was submitted to
aroftration in London. In May 1982, the
aftirtrators entered an mierim award i -
vt o] Waterside on the issue of lmbality
only. Subsequently, between August 1982

g Honiwsble Morris E. Lasker, Sensor Linoed
Slabey Districy Jiadgs Tor the Sodthern Deicracy al

and Marrh 10E§ the wrbitrawes entered
four further awards, grantng damages o
Waterside

Waterside then applied to (Uhe”™§ nited
States DMetrict Court for the™Sonthérn e
trict of New York for confiemii®ion of the
five awards, It alsofsooght post-award,
pre-jodgment mtepest \INWL opposed con-
firmation and prefented o counterciuim
based on frauds Yo November 1883, Judpe
Lows eonfirmed Bhe awards in the sum of
$1.634 442 3 "wrfd 15,754 pounds sterling,
and di€migsed the counterclaim. In o sub
seguert, order, Judge Lowe denied Water-
ghde"y request for post-award, pre-judment
iftepest, holding that she did ot have jurns-
divtion “to go bevond confirmation™ of the
awards, These appeals ensued

[1.

IXL argues that confirmation of the
pwards pursuant to 9 US5.C & 907 is mesn-
sigtent with the publie policy of the United
States. Its argument stems from the alle
gatson that the awards on damages were
based n crticnl mespects on the LesOImony
before the arbitrators of Waterside's owner
amd chief executive officer, Thomas J. Haly,
which allegedly contradicted testimony that
Holt had given in prior judicial proceedings.
According to [NL. the confirmation of the
pwand would be contrary 1o “this navion’s
publie poliey against granting relel on the
bast of sworn lestimony directly conteadie-
tory to pror sworn lestimony, ang im favor
of the sanetity of the cath and maintenance
of the integrity of the judicial system.”
INL glso conwends thai canfirmation would
be contrary to the publie policy against
frand

1] We fnd Bitle merit in INL's posi-
tinn. The publbic poliew defense to confer
mation under the Convention & set out in
Article V., paragraph 2, which statea in
pertinent part:

Recognition and enforcement of an ar
bitral award may be refused if the

Sew York, winng by oesignalen

United States
Page 2 of 13
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authortiv in  ‘the
refifrmition  Ane
sought finds that

COMPELENR
where

EOUnNTrY
enforcement s

{b) The recognition and enforcement of
the award would be eontrary &
I pobey of that country

the pab-

This defense must be constroed in Aght of
the overriding purpose of the Convention
which is "io encourage the recognition and
enforcement of commercial scbitration
BETESMEntE in internationnl contracts: and
W anify Lhe swandards DYV which AgTee-
ments to arbitrate are observed and arbe
tral awnards are enforeed In the signatory
cointmes. SeAdrd b Adbdrlo-Uidver Do
117 U5, b6, 520 m 15, ™ 2.00 2449, 2454

Ed.2d ik see Gergeten
i Jogephk Muller Corp, TI0 P24 378 T
(24 Cir 1083y Fotock romme, [ne {per|
o, o1 i2d Cir. TN ar

LT TS ",":' I _""r-

A0S ﬁ_ |‘|'.i"'|."I P

ciete (remerale de 'Tndustrig de Papirr,
d Cie1979L Thus, this
an=qo '-ul\.'.l.l_' TLated

S g T
It shgeid=epply onky
would Swlate our

508 F 24 W69, 07
Sagrt  has
publie policy ghould b
TRATTOW 1Y
forcement
of Yegca !
chromE e, supra. L17
w0
ST,

The allegedly inconsistent testimony here
refites to whether Watersude subehariered
the LAURENTIAN FOREST u
called
(MTS) and received charter hire payments
in return, This queston ls tmportant be
= TIET mterim award on s
bility, INL argued to the arbitrators that
Waterside bhad in fact subchariered the ves-
sl B0 MTS and, thus, thal ooy
sustained were in fact sustained by MTS
ot by VWatersme.

ekl L
pitions

jastice Fato-
F.2d at 516 Par

F2d at

Whitiermore, supra. 508

A COMmpny

Marme Transport Services. [ne

following the

demages

INL maintains thai in preparing {or the
first heanng on damages it learmed that
Holt had testified in proceedings m the
Unsted States [hetriet Codrts for the South-
érn [Hatriet of Wew York and the Eastern
Distriet of Pennsylvania that
had subchartered the veszol to MTS

Watlerside
INL

miintiins that similar testmony was given
by Waterside's tressurer and an MTS viee
presuent

However, ot 5 hearing before the nrinira
tors in Ssprember 1882, Holf estified that
MTS was merely & general agiyt for Wa-
terside, He stated thatss pesof use of the
word “charter” to desegiethe relationship
batween these twh femponies had been
“poor termimclogyy, befause MTS was not
“imvolved in the profits or losses of the
LAURENTIAN"FOREST.” Fallowing this
hearing/ Waterside broaght to the atten
tion of\ thedrhitrators the prier, allegedly
inefEmtent Lestimony

The
Haolt's
henring

mierm awards ey exphely

arbitrators  apparenth  credrted
Lepiember 1982
therd and {ourth
found that
subrhortered W

tEstymahY &I L[

Indewd, m their

the vessel hat notl been
MTS

2] Un the
that «

MMITFARY Lo Lhe pabdic policy of the Lnit

record before os, we fimd

wnbirmation of the awirds dhoiild bt

=il We note that appellant las
rourt Lt
cinim that Waterssde knowimgh

M CoElr m Lh OoaE Tl
pPresenien
perjured testimony to ihe arbitrators in
or eveén that the lesumony Was
Appellant claims only that di-
MOnY WL given in
¢ that the

assertion that the poliey apmmst meonssl-

|.--ru|--r|
PETTUrOus
rectly inconsistent test
dafferent i.!"'"""'ljur-l-' W 25
enl testimony = one of our saton’s “‘most
basie notiors of morulity and judties” goes
mueh too far

claims that refusing
awrird

Appeliant alsc

enforce Lhe bere would mimlsh

“the mtegrity of the judicial syatem,” and
W'E PEIARG Lhis 48 [ha il s argu-
ment. We agres that it = important that 2
hitigant not be encouraged to “'blow hot and
cold” in & serwes of procesdings. See Ron-
sor Corp. v Laguifim Aktirngeselischafl.
Liguigas, S.p A, 87h F Sapp. 628, 630 (5.1,
N.Y. 1974k Gotiezsman . General Motors
Corp., 222 Fupp. ME H4-45 BDNY.
1962, HBut there are competing considers-
ticns, As Judge Lowe noted, appellant's
view would require souris, whenever suech
§ claim is made, o determme whether al

CEEETINE

United States

*“'HMH'

=

Iy ey LS
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5. Whenever sueh
rmme whether al
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leged inconsistencies sctually exist and
how significant they are. This would ren-
sop the plisgedly simple and speedy remedy
af prbitration & mockery. lodeed, appel
gnt hie already gome a long way toward
achseving ikat resdlt & this SEVEn-Year wld
dispute. ressUng confirmation of the
guward by litigation in three countries: Eng-
ignd., Cannda and the United States. We
nelipve thot accepting appellant’'s position
woald open the door to progressive emas-
eubation of the Convention, which, as Judge
Lowe pointed out, “was intended to remove
abswacies to confirmation, not to creatg
thiem
Mareover. the ease for confirmationdol
ihe swards here 5 particularly stegnRg be
cause the arbitrators were preseited With
the allegedly inconsstent jesibgony. We
bt me means spEgest that chofirmation
<hiald have been dented sveme il the orbitrn
wre kad been unawgrdgf ghi= testimony—
sithooph. of courfgeihg argument agimst
uafirmation @oulld have been stronger in
that casi Gl \Cahraraon Haowden Stome
fie 1 Ligwg Y658 F 24 310, 313 (Tth Cir
1L Yn Wt event. whatever remedses
the arihg njured by the prior, allegediy
iedEient estimony may have n the o
hely! procesdings in which that testimony
wae Flven, we do ot belewve that eonfirma-
fian of the arbitration awards should be
deried
(3] INL also srgues thai enforcement
of the awards woukd be contrary to this
rafn + pablie policy against fraod, and
that the distriet court erred in dismissing
s counterclamm for fraud. We believe that
the former claim adds little to the argu-
mefils already discussed. As for the lamer,
e counterclaim was based on the wllegs
bon that Waterside “procured the arbitrs-
Yion awards by fraud by virtue of it mitial
cencerlment and implieit misrepresentation
of its relationship with MTS. and its subse-
quent explictt misrepresentation of s bus:
nets relptionship with MTS. ... Given
that INL lewrmed of the prior. allegedly
ifconssient testimony before the first
hesring on damages, and that the inconsist-
“nriés were presented to the arbitrators, it

is difficult to see how the supposed conceal
ment may have helped Waterside in the
arbitration. Cf. Alberie _Gar Chemicals
Lid. v. Celanesr Corp., 650/B24 9, 12 {2d
Cir.1881). INL does Mot ewdn attempt o
provide such an explafiit®a. We also re
peat that the arfirators heard Holt's testi-
mony &t the arbvcaton hearing and were
pware of his prior testimony. Under these
circumatantes. e see no reason why INL
ghould prévall on it coumterclaim, Ses
Hearppiwen v Earl Higfer Machine Co.,
AR F2d 32, 35 (&4 Cir1851). In haolding
that the district court properiy rejected this
counterclalm, we do npot address the Esue
whether counterciaims may ever be raised
in eonfirmation pn'lﬂn*dmgr. under & U.5.C.
§ T

11

wext. we consider whether the distruct
court erred in concluding that the Conven-
ton prechaded it from graniEng post-awand,
pre-judgment interest. As far ns we can
tell, this = & guestion of fost mmpression
for oar coourt and one that has received
little mitention m other jurisdictions

[4] At the ootset. we nole that
{whether 10 award prejudgment interest
in enses arising onder federal law has in
the absence aof a statutory direetive heen
placed in the sound diserstson of the dis-
trect courts.” Lodoes T43 & 1748, Intermna-
tiomal Axsociation of Mackrmints v [mat-
ed Arreraft Corp, 534 FId 421 446 (24
Cir.1975), cert. demied, 420 TS &S 97
B0y 78 50 LEA2d BY (1976), Consistent
with this general principle. we have re
peatedly recognized the power of district
couris to sward pre-judgment mierest
See, e, Ml at 406847 Chris-Crayt I'ndus-
tries, Ime. v Piper Aireraf? Corp., 518
F.2d 172 181 {24 Cir 19750, rev'd on other
grounds, 430 US 1, 87 S0C. 526, 5
L.Ed.2d 124 (1977 The WriphL 100 F.2d
688, T2 (2d Cirl340k see also Blaw n
Lehman, 368 US 403, 414, B2 S.CL 451,
457. T L.Ed4.2d 409 {1863

[8] Absent persuasive rensons to the

contrary, we do nlkdniled:Statesdgment
Page 4 of 13
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nol Be avallable 1 actsons
brought under the Convention. First, the
Convention provides that soch actions
“shall be deemed 1o arise under the laws
and treatses of the United States™ 8
USC § 203, Second, the Comvention is
silent on the question of pre-judgment in-
Lerest

mierest shaold

Third, the same |'.|l.-|||.'}' CoRfdeTa-
tions that call for the oward of PP pd
ment imterest in the cases that we have
=ited above eall for such awards in cases
inwolving arbitration under the Convention
In these davs in which all of us fee
effects of inflamon, it i8 almost unneces-
wary o refierate that only o such interegt

this

is awarded wil

provea of his m aney be made whole Tk ths

& person wrongiulls s

oy

In opposing the grant of petaward. pr
! IML dfes rive present
let mlone gRerlgasfve repsons
wild overcomeNolEpresamption in
faver of prejudgmé€nd imerest.  Instead, i
states 10 o conedasgry {nshion that ander
the Conventiog theldistrict court “ean
(Waterable] bo Wefe than it has been given
by the fwards.™
indepegnent review of the fuets of this case
e ol sugpest that post-award, pre-judg-
mefl inlerest @ nLpproprinle Flﬁ.'._ Lhie
Wirtrict coart found—and the parties do not
fiEpate—ihat the English arbitrators
lacked the power Lo grant such intleresi
Thus, we need not fear that the arbitrators
considered the isspe and determined that
the eguities of the case did not eall for the
the srbdcrators
Watersmds pre-award Mmieredl n

1LEresL,

Juagment
aft TELSDNE,

thnt

EIve

Furthermore, our own

ETRAL af btereat In faet
ETanbed
all Tour damage owares

Second, the district judge aleo found that
Waterside could have obtained post-awnrd
pre-judgment interest by seeking eonfirma-
tion of the awards in Enghsh couris. The
judge stated that “Englah hw provides
that an arbitration award earmy imleresi
from the date of the award at the same
rate as & judgment debt, unless the awiro
bmhﬂ'l!ﬂ.— l:|:n:-1."_-. i I.H'_ I\JL“'."."\- TidFl lﬂ"..l.l.l'
lenge on appeal the distret court’s finding
with respect to the applicabls Erngliah law.
We pl=o note that the third mterim pward
wis converied to judgment in England and

717 FEDERAL REPORTER. 2d SERIES

that the Enghsh court mncluded post-award
interest in that judgment ThEe facts, we
think, make the case for post-award inter-
esi purticularty compelfing., We do mot
think that the goalerw\the Convention
would be served by havigg Waterside con-
{rrm the swardsNpn England and then seek
tn enforce (RE-Bagiish judgment n the
United StatesN Madeed, it appears that the
draftermof they Convention sought o avoud
duplbéauivis, itignton of this pype.  See
Motg, Poreign Judgments Based on For
speerbitral Awards: The Applicability of
fed Judicats 1234 U Pa L Rev, 223 24 &
pf 168 (1975. [n this cirenit m particular
such bBLFaton woild HEFMFEEDY el the
Convention's overmding gpoal of promotng
the enforcement of awarde because we
kave keld that the Convention applies anly
“to the enforcement of a foreign arbitral
nward and nof to the enforeement of for
#1PT JudgEments conlirming {oreign arbitral
awarde.” fafond Ti rritory af Chraomo 1
Solitron Deerees foe, 489 F 24 1313, 1318
2d Cir 1973), cere densed, 416 11.5. 9B6, 94

8.0t HEa 40 LEd2d 763 (1974), Thus, if
Whaterside had attemped to enfores an

English judgment confirming the awards,
it eould not have svalked itself of the en-
forcement precedures of the Convention.

n a more genernl note, we point oot
that the concept of I'u_q'.-uwnr\-'l mierest &
not alien to the Conventson, and that arbe
LFEUDTE 1IN many
New York—have pranted such mierest
Sap @ E-i Be FOERER .-'ll'J.ir'||.r\-'I Muller f'n'.HT..
548 FSupp. 650, 651 (5.D.M.Y.1982) afffd,
710 F.2d 928 (38 Cir. 1960 Lamingirs-Tre
filertes-Cableries de Lems v Southwire
Co. 484 Foopp. 1063, 10688 (M 1D Ga 1980
Also, distriet judges in the Southern [hs
trict of MNew York have granted post-
award, pre-judgment interesi m both
domestic and foregn arbitraotion chses
See J Lauritzen A/8 v Imlertonker Lid,
22 Civ. 1TE8, slip op. st 3 (2. D.N.Y. May 14,
183
Lake [topia Paper Lid v Connelly Con-
tatmers, fme, T8 Civ. 510, shp op. at 1
(2. DNY. May 9 1979 (confirming com-
merem] arbiraton swignitedStatess.C.

Page 5 of 13
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LEAGUE OF WOMEN VOTERS . NARSAL COUNTY BD. 155
Cibe s TV F 3l 159 | i)

§ 9 In re Loeal 1115 Joint Board Nursing
Home & Hospital Employees, 85 Labh Cas
¥ 10,849 at 19668 (5. D.N.Y.1978) (confirm-
g laber arbitration award under 9 USsC
&8

The ]-.jn.‘lg'rm-:ﬂ. af the district couart (=
affirmed in part and reversed in purt.  The
case = remanded o the district court for
the compatation of postaward, pre-judp-
ménl mierest al an approprinte mte,

The LEAGUE OF WOMEN VOTERS 0W
WASSAL COUNTY, Carol Carlisi® Ju-
dith Schmertr, Barharn Jusepher? Adele
Fox and Ann Bormer /Plabniiffs- Appel-
lanis.

W

NASSAT COUNTY-EBDARD OF SUPER-
VISOHES, Thomas Guloita, as Presiding
Supervigoh, of Town of Hempstesd.
James.Hennetl. ns Supervisor of Town
of Hempstead, John Kiernan, as Buper-
gisgrof Town of North Hempsiead,
Hannoh Komanoff, s Supervisor of
City of Long Beach. Joseph Colby, s
Bupervisor of the Town of Oveier Bay,
and Alan Parente, as Mayor-Sopervisor
of City of Glen Cove, Defendanis-Ap-
pellees

%o, 326, Dochiet 83-7602

United States Court of Appeals,
Seeond Cireunit.

Argued Now, 15, 1953
Desided May 22, 1584

The League of Women Voters and five
members appealed from o judgment of the
United States District Court for the East-
orn Distriet of Mew York, Jacoh Meahkler. J.,
upholding county’s weighted voting syswem
far IE g :lf EUpETVISOFE AFMInsl o0n-
etitutional attaek. The Court of Ap

peals, Neaber, Dmtret Judpe, sifting by
designation, beld that: (1] the League
lacked standing under section 1983 to main-
tain the setion; (2 members AT underrepre-
sented mamcipalites n_tRe ‘cpunty hkad
standing to challenge ghedgsiem; and (3
United States Suppeme Court's dismissal
for lack of substantial ederal question of
an earler appial chilllenging the system
precloded thEpresent challenge

AfTifrmed)

INConstitutional Law &=42.101)

beague of Women Voters did not have
atanding coder aectwm 1988 1o assert
Fights of s members in challenging coon-
tv's weighied vating svstem for s board
af supervisors as unconstitutonal. 42 U5,
LA & Tusd

2. Consthtutionsl Law <=42.101)
Hesidenls @ overrepresenlsd  mumic
palities lacked standmg under section 1983
to chillenge county's weighted voting svs-
tem for its board of supervisors as uncon-
stitutional. 42 US.CA § 1983

1 Constitutional Law =—=42.111]

Resgents of ur.n..-rrrpreﬂrn'.t'd mlanact-
pilitses had standing to challenge constito-
tionality of county's wl.-ly:'l'.Ln.'l.i vOLnE 8YS-
tem for fs board of sopervieors. 42 U.E
iC.A, & 1583,

i Courts =981

United Sintes Bupreme Court's sum-
mary dismissal for lack of sabstantial fed-
ernl question of u.pp-:n.l from Mew York
Court of .'l.ppun.’.i' decwion uphobding eoon
ty's weghted voting system for 1t board
of supervisors as & whole was binding on
subssguent challenpe to the svslem where,
deapite adoption of reapportiomment plan,
the differences between the Two suita were
tos inndeguate w preclode the prior deck
sion’s precedential effect 42 UBCA
§ 1983

5. Federal Civil Procedure e=2251

Eviderntiary hearing on constitutional
challenge to county's welghted woting sys-
tefm for its board of supervisors was nof

United States
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/ﬁuling by Second Circuit Court

Pre-Judgment Interest Upheld
In Int’l Arbitration Awards

By Daniel Wise

In a ruling of appareni first
impression, the U5 Court of Appeals
for the Second Circuil has deter-
mined thal pre-judgment inlerest
may b awarded by Federal district
courts when ll‘l!‘r are asked 1o con-
firm awirds under an Inlersalionol
agreement for the enforcement af ar-
bitration awards.

Moling that the general rule pro-
wides for awarils of pre-judgment in-
teresi in Federal cases, an opinion by
Chilel Judge Wilfred Feinberg for a
panel of the Court held in Walerwide
Oeeian Navigntion Co, Inc v, Mnterna.
Hema! Navigotion Lid, which waa
filed Monday, that there waa no rea
safi why the gemeral rule should not
apply with equal force in actions 1o
confirm swards under the imerna-
tional agreement, the Convention on
the Recagnition and Enfercemant of
Foreign Arbitral Awarda,

Meovel Ruling
In determining that & ship b
ér, Waterside Ocean Nawig
wis entitled to prejudgoe
rest on five awards

lion plua 1 3 3 sterling
Judge Fein 2 “In theae days
in which el the effecis of
inflatioe unnecERRAry to
retterat aply if such interest ia
awardeihwill a person, wronglully

deprived of his money, be made
whole for the loza”

The quesibon of whether [ereign ar-
bitration awards could be sugmenied
by the inlerest thai accrued {rom the
pward date Lo the date judgment was
entered by a U5 court. Judge Fein-
berg wrole, |8 “a8 (ar a8 we can tell”
one “of firsl impression for our court
and one that has received little atten-
tion in cther jurisdictions™

‘The ruling reversed a distriet eourt
decision finding that the Convenlion

it from making an award
of lnleresi. Rather than precluding
such an award, Judge Feinberg
pointed gut the Convention was silent
on the poiat.

O
X\

But, suppori for pre-judgment

berg reasoned, In the English arbi
tratiors’ lack of authority lo

such mn award "“Thua we
fear thai the arkiiralors co
ihe izsue and delérmin
uities of ihe cpse did

Bimilarly, he ed, had the
ahlp charte i o enforce his
award in . lhe company
would ha able io secure &

far interest prior
] . To force companies Lo
enis in forelgn countries
in inlerest on judgments
would oltimately be enforced
this country, Judge Feinberg con-
cluded, would encourage duplicative
fitigaticn and “seriously ercde the
Conventlion's averriding goal ef
promoting the enflorcement of
awards ™ The Convention, he stated,
applies only Lo the enforeement ol
foreign arbitration awards, not o for-
cign judgments confirming arbitra-
Lion awards, )
Award Upheld

The pre-judgment issue was raised
of & crass-appedl by the ship charter-
er, Wateraide As for ahip owner's —
Iniernational Navigation — chal-
lenge to the underlying award. Judge
Feinberg found “little merit™ 1o its
clalm_thal the award viclated this
country's “pablic policy.”

International Mavigation's princi-
pal argument was that the testimony
of Walerside's chiel execulive afflcer
im the arbitration procesding conira-
dicted previous tlestimony he had
given in proceedings in U5, courts

In rejecting the ahip owner's claim,
Judge Felnberg stated, “we belleve
the asseribon that the policy against
inconsi=tent testimony ia one of our
nation's "most basic noliens af mo-
rality and jusiice™ goes much ioo
far.”

Judges Falph K. Winter and Mor-
ris E Lasker. who was sitting by des-
ignation from the ULS, District Court
for the Southerm District of New
York, joimed the opinion.

1384,

p. 1; col. 4

O
X

*
n H. Gross, of Anderson Russell
awards could be lound, Judge ﬁino%‘-mﬂ.r 1ed thve charter:

er, Walerside, and John 5. Rogers, of
Buriingham Underwood & Lord, de-
fended the shipowner, International
Mavigation, on the appeal

United States
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though the obligation or imitation was not contained in the same
section of the Commercial Code. Accordingly, the court held that the
Korean limitation law must be applied with the other Korean
substantive law. The court further analyzed the choice of law factors
and arrived at the same result, i.e., that Korean law should apply?

* Member, New York Bar: Partoer, Kirlin, Campbell & Keating, m\rqrh

ARBITRATION: Post-award. pre-judgment interest may be awarded
in actions brought under the Con¥enbion for the Recognition and
Enforcement of Foreign Arbitral 'ﬁ'ﬂézﬂs. Waterside Ccean Naviga-
tion Co. v. International N:::ﬁm Lid.. 737 F.2d 150 (2d Cir. 1984).

The LAURENTIAN FOREST was chartered to the defendant
pursuant 1o a chm::;ﬂ!hng for arbitration of disputes in London.
Between May 1982 apd March 1983 London arbitrators issued one
award on the issug.af Jiability and four awards granting damages to
Plainuff-Dispofich! ©wner aggregating $1.634,442 and £15,754. Plain-
uff ptmlmaed ‘the U.S. District Court for confirmation of these
awards, ujm'in the Convention for the F'.l:m.pumn and Enforce-
ment of. _q:rngn Arbitral Awards (“*Convention”")' and for judgment
gragling post-award, pre-judgment interest. The District Court en-

d jitigment confirming the awards but denied the interest claim.

The Count of Appeals affirmed the judgment confirming the awards
Bt reversed the denial of interest.?
" The Convention is silent on the question of post-award, pre-
judgment interest. The Charterer argued that under the Convention
the Distnct Court could not grant such interest. for the reason thar it
had not been awarded by the arbitrators. who in any event lacked the
power under Enghsh law to grant in.?

! The Conwenbion, 20 U5 T, 2817, TILAS. Mo, 6897330 U M. T 5. 34, entered imo force in
the Linred States on December 29, 1570, The implemeniing legalation, Chepuer 2 al the Federal
Arberation Acr, § U ST FEXI<08, became efeciive on the same daie

#7197 F. 24 130, a1 15]

"Id, w154

United States
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the same
d that the

w factors

1 apply.
Goumer»

awarded
mon and
t Naviga-
ir. 1984),

ived one
nages 1o
4. Plain-
of these
Enforce-
Ldgment
Jurt enm-
sf E'-llll'll
awards

rd. pre-
vefilion
n that it
‘ked the

o foree m
e Federal

vy 1S

The English arbitrators did grant pre-award interest and one of the
awards was reduced to judgment by the English court. The English
court included post-award, pre-judgment interest in 115 judgment.*

The Disponent Owner had the option of either enforcing the awards
under the Federal Arbitration Act or a state statute® or reducing them
to English judgments and enforcing the judgments in an American
court. However, if the Chanerer were correct that the Convention
precluded the Distnet Court from granting post-award, pre-judgment
interesi, the Disponent Owner would have been forced to forego the

Convention and undertake the cumbersome process of
foregn judgments and enforcing them in an American
o recover the considerable amount of interest which
the Charterer sought to avoid paymem of the
precisely the son of duplicative and expensive liti

tion seeks o avond.”

federal law, and in the absence of a statuto

post-award, pre-judgment interest is i
district courts.* In the exercise of th
granted in Convention cases
tion anse under the laws an
Convention is silent on the
only if interest is awarded

owing to him be

A €3

D

Caze Notes 127

) actions under the Conven-
of the United States: (2) the
of pre-judgment interest: and (3)
rson wrongfully deprived of money

af the T@weention creates federsl guesstion jurndsction withoul & parsdictional
@“ U5, disinst courts with onpinal jusndscuon of scooes under the

§203. For ihe reach of the Coaveanon see Samaome Corp. v, Parakap

a. 5.4, &7 F, Supp. 737, 1980 AMC 398 (S.D. MY, 1979 aff d 630 F.2d
R01: Bespeten v, Joseph Muller Corp.. TI0 F.2d 925, 1983 AMC 184 (2d Cir

ilber v, Bumsiesn. 123 WY, RE (19310 8 Wemnseein-Kore-Milker, New York Ciwd

@ * A U5 Duwtnet Coun can enforce an English jedgment if there is diversity jorisdiction,
Corparacion Salvederenn & Calzada, 5.4, v, Injection Foorwesr Corp., 533 F Supp. 290, 399-
(5.0 Fla. ') Ackerman v. Ackerman, 676 F.20 i96, #9% 2 Cir. 1962). The courn of ihe
Srane of New York would also enforce the judgments. Mew York Civil Pracoce Law and Rules
§E530 4 jenacung the Lniform Foreign Mosey-Judgments Becognition Act), Ackerman v,
Ackerman, jupra, 80 WIT,

"TITF.d, w154

" d.

®

ul 1%,

T R S W

Ly =
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In reaching the correct conclusion, the court overiooked Article 111
of the Convention. which requires that a contracting stale *‘recognize
arbitral awards as binding and enforce them in accordance with the
rules of procedure of the termitory where the award is relied upon™,
without imposing ""substantially more onerous conditions or higher
fees or charges™ for actions on foreign awards under the Convenlbion
than it would for actions on domestic awards. " There is no doubt that
in the court’s discretion award creditors can be granted post- :
pre-judgment interest'' on domestic awards on mantime (cldims.
Therefore. denial of such discretion 10 award interest in, f&l tion
cases would impose substantially more onerous cmm in viola-
tion of Article I11.

In granting pre-judgment. post-award interest h a;‘t’nns brought
under the Convention. the court has brought ,L*E closer 10 the
goal of uniform treatment of arbitral award{ unﬂ:\‘ the various laws
and treaties which govern their enforcement.

J. P. Love*®

= Convention. Art, 111, Far the d-:@:u:p of a domestic award wee Ariichs | (1) of the
Convention: % U 5 C, {202, and ?‘“lmph Mulier Carp., supra nois 4
" Sex The Wright, 109 F:ﬂmm AMC 735 2d Cor. 158}
* Member. Mew York and ﬁﬁhi:n Pressdent, dmencan Ship Managemsni Inc

United States
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though the obligation or imitation was nol contained in the same
section of the Commercial Code. Accordingly, the court held that the
Korean limitation law must be applied with the other Korean
substantive law. The coun further analyzed the choice of law factors
o and armved at the same result, i.e., that Korean [aw should ap@lwe
Harry A. Gon

* Member, New York Bar; Panimer, Kirlin, Campbell & hﬂlﬁ'ﬁﬂ,‘l’m;h

. ARBITRATION: Post-award, pre-judgment interest may be awarded
in actions brought under the Cmpﬁpﬁﬂn"fm the Recognition and
Enforcement of Foreign Arbitral AwGrds. Waterside Ocean Naviga-
tion Co. v. International Navigdrian Lid., 737 F.2d 150 (2d Cir. 1984).

The LAURENTIAN FOREST was chartered to the defendant
pursuant o a :haneraﬁ&mfﬂr arbitration of disputes in London.
Between May 1982 apd March 1983 London arbitrators missued one
gward on the issug/ ﬂ;[ﬁi:llht} and four awards granting damages to
Plaintiff-Dispareht Bwner aggregating $1,634,442 and £15,754. Plain-
uff petitioned, Wﬁc U.5. Distnct Court for confirmation of these
awards, pq:ksu.mttn the Convention for the Recognition and Enforce-
ment piBoreign Arbitral Awards (*Convention™)' and for judgment

ing post-award, pre-judgment interest. The District Court en-
tered\ judgment confirming the awards but demied the interest claim.
(The, Court of Appeals affirmed the judgment confirming the awards

\buf reversed the demial of interest.’

‘ The Convention is silent on the question of posi-award. pre-
judgment interest. The Charterer argued that under the Convention
the Distnct Court could not grant such interest, for the reason that it
had not been awarded by the arbitrators. who in any event lacked the
power under English law to grant n.*

! The Convention, 21 U'S.T. 25817, T LA S Mo #9597, 330 UK T.5, 34, eniered into force =
ihi Linned States on December 39, 1970 The mplementing legsiation, Chapier 2 of the Federal
Arbviraticn Acl. 9 L.S.C. HI0I-08 became efecuve on the wame date

YT F. 3d 150, 151

"hd, w154

United States



Case Motes 127

Vol e g o ————
the same The English arbitrators did grant pre-award interest and one of the
f“h“u"" awards was reduced to judgment by the English court. The English
Korean court included post-award, pre-judgment interest in its judgment.*
w factors The Disponent Owner had the option of either enforcing the awards
“P_l"‘!"~ under the Federal Arbitranon Act or a state statute® or reducing them
Gotimer* to English judgments and enforcing the judgments in an Amencan
court. However, if the Chanerer were comrect that the Convention
precluded the District Count from granting post-award, pre-judgment
imterest, the Disponent Owner would have been forced to forego the
Convention and undertake the cumbersome process of pbiaining
foreign judgments and enforcing them in an Amencan i
to recover the considerable amount of interest which
the Charterer sought to avoid payment of the . This is
‘awarded precisely the sorn of duplicative and expensive liti the Conven-
iion and tion seeks 1o avoid.”
' Naviga- The Court of Appeals was of the view s arising under
ir. 1584). federal law, and in the absence of a statut . the granting of
1" post-award, pre-judgment interest is j discretion of the
1 disirict courts.® In the exercise of tha bon, such interest can be
_Lm“““- granted in Convention cases ) actions under the Conven-
sued one tion arise under the laws and s of the United States; (2) the
Em_m Convention is silent on the g of pre-judgment interest; and (3)
‘4. Plain- only if interest is awarded wrongfully deprived of money
of these owing to him be for the loss.*
Enforce-
vdgment
s nd “ld Q
I claim, 'L‘.Hmtr geention cresies federal guestion ursdsction withou! o jurisdictionsl
awards amoent wesd ) thi 1.5, district courns with onginal jursdiction of actions EndeT the
Cenven LS. 4203, For ibe reach of the Convention see Sumisomo Corp. v. Parskoni
2 da. 5.4 447 F. Supp. 737, 1980 AMC 398 (S.D. N.Y. 19791, g d 620 F.2d
v e v 190} Bergesen v. Joseph Muller Corp., T10 F.2d 928, 1963 AMC 184 (2d Car.
venhion Case Mote. 19). Mar L& Comm. 114 {1984). The disposeni owser's swerd was also
n that i its ihe courts af the Sate af Mew Yark, See Cvil Practice Law snd Rales, 7300
‘ked the lben v. Bummin. 223 N.Y. HE (19315 § Weisstcin-Kom-Miller. New Fork Cial
@ ice, pars. THOD.35.
“ 4 U5 Destret Cown can enforce ss Englnb jusigmeni il there o giversiy jonsdiction,
. % Corporacion Salvadorenn de Calzado, 5.4, v, Injecuon Foorwear Corp., £33 F Supp. 290, 299-
(5. D. Fla. I'82). Ackerman v. Ackermsn. 6% F.2d #5, #99 (2d Cir. 19621, The courts of the
A $ Same of New York would alse enforce the judpments. Mew York Civil Pracice Law snd Rules
tm H2M014® ienacung ibe Lniform Foreige Money-Judgments Kecognivion Acti. Ackerman v.
Ackerman, jupra, 6 902
@ T F3. w18
" Id.
@ FrTRL
B e -
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In reaching the correct conclusion. the court overlooked Article 111
of the Convention, which requires that a contracting stale *‘recognize
arbitral awards as binding and enforce them in accordance with the
rules of procedure of the territory where the award is relied upon™,
without imposing **substantially more onerous conditions or higher
fees or charges’” for actions on foreign awards under the Convention
than it would for actions on domestic awards. ' There is no doubt that
in the court’s discretion award creditors can be granted post-award.
pre-judgment interest'' on domestic awards on manume (cldims.
Therefore, denial of such discretion to award interest in £dnverition
cases would impose substantially more onerous condiians, in viola-
tion of Artcle 111,

In granting pre-judgment, post-award interest m actions brought
under the Convention, the court has brought LS 4aw closer to the
goal of uniform treatment of arbitral awards under the various laws
and treaties which govern their enforcement. ™"

J. P. Love*

= Conwenbion, An. [l For the defigisnn of & dosnestic award sec Aricle | (1) of the
Convenison: 9 US.C EN2, and Bergeten v -Joseph Mulier Corp,, seprs moce 3

" See The Wnght. 109 F.2d 696 \002=0640 AMC 734 (24 Cir. 19400

* Member. Mew York and Plonity Bars. President, Amencan Ship Massgement Lnc

R AT o - T B g s . g ey — wﬂ
. i C P o
R e - . g
w

United States. -

Page 13 of 13





