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LA SOCIETE NATIONALE v. SHAHEEN NATURAL RESOURCES
Cliar e 588 F Sugge 57 [ 193]

LLEd. 534 (1907). Such consent must be
obtained from Congress, {or the goctrine ol
‘has become too firm
in the Amerseain eéomimon
AT
i ot

sovereign immunity
Iy entrenched’
lnw to be abrogated by the judiciary
strong & Cockrill The Federal
Clagms Bell, 8 Law & Contenmip Prob 327,
41 (1542}

aids
UFTER

['mifed Siatex v AU
117-18, 100 5.Cr. 352,
Honda ¢

gt 11E8

o,
444 L3 111,
156-57, 62 L.Ed.2d4 258 (15790
Clark, 386 115 458 501, 87
1185, 1197, 18 L.Ed &d 244 (1867 (dictum)
Gardrer & DUmifed Sigies, 448 F2d 1195
1187 3 Cie3971) cert demied, 405 TS
1618, 92 5.Ct. 1300, 21 L.Ed.2d 481 (1972}
When Congress allows suit apainst the
J_'I:\l'.'{\lr'.'.:'l.-]_"|1 I:-:n.' '|-'¢'.:-|.'|'|!'.p |.'r.rr.|',r.:|_'.'_ it MEY,
within constitotiopal bounds
ever eonditions it wishes to that waiver
Honde v, Clork, 388 U5 at 501, 57 5.0
st 1197 see eg. Lekman v Nobshian
453 U5, 156, 101 8.Cx, 368K, 69 L. Ed.2d s8
{1881). Congress has set forth [ling se=
guirements which are somewhat mechan:
cal and ordinarily unrelated to the merits
of the litigaton, Sleele v. ['rntgd Slales
B8 F.2d B23, B3 (Trth Ciel999). but such
conditions must be  Sigethy™ construed.
Deakyne v. Dep't of@pmy Corps of Engi-
neers, 701 F.2d ZTININA, 4 (8d Cir 1883),
The statute of niEfons in Esoe in this
ciage & one of the eonditions abtached o the
waiver of immiugity set forth in the Federnl
Tort ClakmENhct
aE the Babiine PEQUIres, the six-month time
period™pny mot be extended by this court
Bolmited States v Kubrick, 444 U5, at
MNI-18, 100 5.Cr at 356-57

attach what-

[f an aetion 18 not fled

The defendants’ motion to dismiss will be
granted

An approprizte Order will enter

LA SOCIETE NATIONALE POUE LA
RECHERCHE. LA PRODUCTION, LE
TRANSPORT, LA TRANSFORMA-
TION ET LA COMMERCIALISATION
DES HYDROCARBURES, Plaintiff,

L

SHAHEEN MATURAL RESOURGES
COMPANY, INC. Defendant

Mo, B3 Civ. BE7EOKTD,

United Stateseli=teet Court
2 D /Mpw York

Ner L&, 1593

Conlirmation was sought of an arbitre:
tion (pward readered by a threemember
bftegrnawonal Chamber of Commerce, pan-
el apd defendant moved to dizsmiss the
cgmplaint on ground that award was nok
entitled to recognition and enfarcement =n-
der the Uniwed Nations Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards as implemented by the
Federal Arbitration Act, or for stay of en-
forcement pending filing of answer. The
Distriet Court, Kevin Thomas Duafiy, J.,
held that (1) defendant’s objection 10 con-
firmation of ground that it was neting only
e agent of s subsediary wasd watved by
failure to present it to the srbitration pan-
el (21 enforcement of avard was not fre-
cluded on theory that it would viclate Unit-
ed States public policy on ground that un:
derlying contract for the |'|u:1:!'_:|:|4- of crude
odl provided that the odl would be eorsigned
enclusively to buyer's installations, alleged-

Iy i violation of the antitrust lows; (3)
plintiff, though owned by an arm of the
Algerian gpovernment which is not a party
to the Convention, property mvoked the
Copvention and was entitled wo r-E-l!l.'lﬂ'F.i'_il.'-I:u
and enforeement of the award, where hear
ing ook place in Switserland, 3 signatory
country; and {4) enforcement was not pre-
cluded on theary that award in defendant’s
fovor would not have been  enforeed
agatnst plaintiff in Algerian eopris. Unit

Defendant's moton densed and Judg: Pad
ment entared on award.
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l. Arhitration &=8L35

Under the Convention on Hecognitson
and Enforcement of Foreign Arbitral
Awnrds, burden af proving Chat award
should be averturned is on the party chalk
lenFing enforcement and recogmitson of the
award. Lanvention on thie [‘I.L"E'I".‘-I{Flllll'll'l wmd
Enforeement of the Foreigm Arbiteal
Lwards, Arts IV, V., 9 US.CA. § 20] note:
4 USCA.§ 207
2. Arbitration <=8I.5

The Capnventon on the 5{--':|:-|_:.'1.I:-'|-1 and
Enforcement of Foreign Arbitral Awards
parmits recognition of award to be refused
if the subjest matter of the difference =
not capable of settlement by ardtrabion or
if the recogmition of the award would be
sontrary to the publie policy of the country
where recognition is sought Convention
i the Recognition and Enforcement of
Foreign Arbitral Awareds, Art ¥V, subd. 2 9
US.C.A & 201 note,
1. Arbitration =44

F‘“_'._"".:.: to international arbitrdtion pro-
cepding had affirmative oflipated’ to
present o the arbitration gaoel sy argu
ments why arditrnbon shgald.not procesd,
inclmding that it was’net 8 party to the
igresment and wis. oot sound by arbitra
tion provision.
4. Arbitration ®=gT 5

Dbjection tovconfirmation of arbitrs-
ton  asard Neendessd I'J:I.' International
Chapiber ¥ Commeree panel, on ground
that Wurtf against which enforcement was
epaghi was acting only ns an agent, was
wagved and thus not properly rmised i the

eopfirmation procesding where it was not
presented to the arbrtrntson ponel

B Arbitratiae =71

UVoambiguons lnnpunge af eontract for
zale of erude oil refuted contention that
party opposing confirmation of an arbitra-
thon awnrd thereunder was oot booend by
the agresment tw arbitrate since i@ was
acting o5 agent for disclosed prnecipal,
though allegedly other party knew that the
[irst party was a holdng compony withoat
any !'\r"fll.'l'.nﬁ facifities and contract |_-n|-\.-|d.=-|_1
that the crode of was o ke consigned axela-

i85 FEDERAL SUPPLEMENT

sively to buyer's installations, where the
ontract identified the objcting party as
the buyer and it was signed by fis senior
vice-president, and nowhere & the contract
was It stated that such party was scting on
bohalf of s subsidicry a8 presently

claimed.

§. Principal and Agent =19, I3 14

E’:l.rl.:.' cluiming that it € sh SFent has
the burden of proving edfd, generally,
weil-serving statement§ of the parported
agent are insufficsat

7. Principal ped Weent 2=13602), 146(2)

Agent who efther purporis o be the
principaldr SiE for an undsclosed princ
pal s JmBle under contruct. while agent
nctigg.oh behall of disclosed primcepal will
gt b Jiable on the contract

E. Mrhitration &5

Publie palicy defense under the Con-
vention om the Hecognition and Enforee-
ment of the Forelgn Arbitral Awands &
generally construed narrowly in order to
promote the Convention's goal of encourag-
ing the prompt enforcement of awards, and
defense based on public policy must touch
the forum state’s most basic notions of
marality and justice. Convention on the
Recognition and Enforcement of the Farp
gign Arbitral Awards, Art V, subd. Z, 9

USCA § 201 note.

4. Arbmiration &5

Enforcement of arbiirntion owurd un-
ler (he Lanvenbon on the Hecoprmbon and
Enforcement of Foreign Arbiiral Awards
was not preciuded on theory that enforce-
ment would viclate United States public
palicy in that underlying coniract for pur
chaze of crude oil prowvided that the ail
hemvizhel hei PofgaFTed I.':'q.l\.'|'J;-i'l-I'|_=|' ts hovars
matalintsons, despite conténtion that th
WhS 0 per B vinlation of the antitrust lows
a8 an illegal locaton restrckson on the re
sale of goods. Convention on the Recogni-
tion and Eaforcement of the Foreign Arbi
tral Awards, Art V, subd. 2, 9 UB.CA
3 201 note: Sherman Anti-Trust Act. § 1 &t
eg., 15 US.CA_§ 1 ot 38q
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LA SOCIETE NATIONALE v. SHAHEEN NATURAL RESOURCES 55
Chin un 548 F Supp. 57 (19005

14. Arbitration ©=3.1

0. Arhitrntion &ELE

Though party o arbiirabion agresment
wits in arm of Algerian gpovernment, which
is not a party to the LConvention on the
Recognition and Enforcement of the For
eign Arbtral Awaras, it properly lavoked
the Convention and was entitled to recogni-
tion and enforcement of pwnrd rendered by
International Chamber of Commerce panal,
where arbitration hearing took place in
awitterand, o signatory eountry. Conven-
ton on the Hecognition and Enforcement
of the Foreign Arbitral Awards, Arc V,
subd. 2, 3 USCA § 20] note; Sherman
Ant-Trust Act. § 1etseq, 15USCA 6 1
BL seq.

11. Arbiiration &=82.5

Alleged laek of reciprocity hased/Gn
claim that an arbitration awsgsdNg \Amers
can company's faver would eat be enforced
sguinst other party, an armaithe Algerian
government, in Algerian courts wis not a
ground on which edforcement of award in
favor of the other hasfy could be denled
under the Copwertior on the Recognition
and Enfotemienl® of Foreign Acbitral
Awnrds~Canyention on the Recogrition
and (Frforgement of Foreign Arbiteal
Awards Art V, 9 USCA § 201 note

IS rhitration &=13.1

Failure to raise before International
Chamber of Commerce panel contention
that arbitration award would not be en
forced in the other party’s courts waived
such ground for denying enforcement of
the award.

1L Constitolional Law S=3I06(3)

Enforcomant of arbitration award ren-
dered in faver af a oompeny owned by on
arm of the Algeran government would not
violate due process on the thesry, which in
any event appeared to be maccurate and
WIE WwWanhed i:l:l' fatiore to rames i e foipp
artitration panel, that if award had been in
favor of the other party, an American com-
pany, it would mot be enforced agninet the
Alperian company in Algerian coarts, 1.5
LA, Const Amends, 5 14

Buyer's failore to honor its debt consts
tuted dispute subject to resslution through
artitration, for purpokes of enforcing the
award under the Convention on the Recog-
mition and Enforeement-af Foreipn Arbitral
Awards, despite contantion the amount due
was never contesfed. “Convention on the
Recognition apd ‘Enforeement of Foreign
Arhitral Awlirds VAT V suhd 2 9 TS
CA § 2] nobtes

15. Arbifration ==72.1

Contention that three arbitrators sat
dg papel in contravention of agreement to
arbitrate and International Chamber of
Oemmerce rules was an objection more ap-
propriastely asserted in arbitration pane] it-
seif, rather than in proceeding seeking con-
firmation of award.

16, Arbitration &=7.8

Diecision to have arbiteation panel con-
sisting of three members was made propor.
I¥ amd In aecordance with contrast and
rules of the International Chamber of Com-
merce, which provide generally -for # sole
arbitrutor save where it apponrs to the ICC
Court of Arbitration that the dispute is
fuch as to warrant appointment of three
arkitrators

17. Arbitration &&8

Party waived its objection to alleged
gntimeliness of arbitmation award unﬁur
riles of the International Chamber of Com-
merce by failing to object to delay at exps-
ration of initial six-month period following
date that terms of reference were SIEned.

I8, Arbilration @=5)

Hules of the International Chamber of
Commerse providing that arbiteation asward
shoubd be mode within six months of date
that terms of reference are signed were
complied with, thoogh more than six
months had elapsed, where it appeared that
the time limits were extended by the ICC
Court of Arbitration as provided by the
rases

19. Arbitration &3
Dispute arsing out of an international
contruct was arbitmable and would be gov




&0

erped by Internal Chamber of Commerse
Rales and the Conventon on the Resngnk-
tion and Enforcement of Foreign Artatral
Awards, thouph one of the parfies was a
company owned by an Arm of the Algeran
povernméent, and it appeared that under
Alperian low the company would not be
entitled to enter into an agreement Lo arbi-
trate with respect to domestic disputes. 5
D5CA. 8 21-208: Cosvention on the
Recognition and Enforcement of Foreign
Arhitral Awards, Art IV, 5 USCA. 5 201
fte

Shearman & Stertng, New York City,
for plamtiff: Alfred Ferrer [1I, New York
City, of counsel

Richard de¥. Manning, New York Lity,
for dafendant

MEMORANDUM & ORDER

EEVIN THOMAS DUFFY, Dustnict
Judge:

Pluintiff, La Sasiete Natiopald@oor La
Recherche. La Production (La Tranaport,
La Transfarmation ot ln Commeteialization
Les Hydrocorbuares (“Sonatpach™) sesks an
order confirming an\Svgitration award ren-
dered by a tbiredmember |nternational
Chamber of Ogfimerce ("ICC") panel on
Novembes 27 W98 in Geneva, Switzeriand
Defendant \Shokeen Natural Hesouorces
Compank, Iec. ("Shaheen'’} moves pursuant
RIS § 207 to dismiss the pluintiffs
womplatnt on the ground thal the artitral
awidrd on which the complpint s bosed &
not entitled to recognitson and enforcement
'_|'!'||Jr_"_' |_:-|._. |_.'|.|_|:d '_l\-.p,'.ll-.'.H ‘-.-I.'I'h'l'r"r'.-\.il'l (8151
the Recopnition and Enfarcement of For
sign Arbitral Awards, 3 UST. 2517, T.I
A2 Mo 6897, as tmplemented by sections
M1 to 208 of the Federn! Arorirnbon Act, 9
US.C 58 201048 (1976 Supp) [hereinadter
the “Convention™]. Defendunt has moved
pltermatively, should plamtif’s complamnt
not be dismssed, for a stay of the arbitra-
tson award's enforcement pending the Tl
ing of an anawer by the defendant. [ deny
gefendant's mobons amd the arbicration

35 FEDERAL SUPPLEMENT

award o confirmed pursuant to Articls [V
af the Convention

|
FACTS

Plaintiff, Sonatrach, is 3 company onsd
by oo arm of the Algernan Lovermmént
The defendant = sn [Hinods 2 gisiig 1]
with its prinsipal place of busiess w'New
York, On Jume 1, 1974, 1 welidn fontract
wis entered into betwesr™Shibesn and So-
natrach providing for the sale to Shaheen
of 273,000 metrie GnN\a! crode atl o be
shipped over a seven month pemod. The
contract betwess. fhe poarties contained an
arbitrationflaise that provided:

Any dispiiie drizing out of this Contruct

shafMbe permanently settled acconding to

e Raoles of Concilmtion nnd Arbitration

a@fi\the [nternational Chamber of Com

merce by one or more arbiters named in

fccordance with these Rules

The arhitration shall take place in Gene-

VAL

The law in force in Algera {5 applicable

for the settlement of any dispate
Contraoct, Article 19 (June 1, 1974) (transls
tion), Affidavit of Mohammed Bayoo, Exh,
A [hereinafter the "'!“'-:lrllml.'r.":

A dispute under the contract arose when
the full payment for the second carge

shipped to a relinery operated by a subsids-

ary of Shahsen in Come-By-Chance, New-
foundlznd wis not remitbed to Sonstrach
After demanding that Shaheen effect a
cure, Somatrach notified Shahsen on Sep
tommber 25 1974 that the sontroct wis aon
vdered repudiabed

{n July 18, 1978 Sonatrech mstituled a
treach of contract action AFainsl Shahasn
m the Sopreme Uourt, Mew York Lounty.
Shaheen wns notified on Aprml 7, 1978 that
Sonatrach alzo had commenced an arbitra-
tion proceeding before the [CGC in accord
ance with the arbofrateon clouse m the con-
tract. Shaheen moved for summary jude-
mient in the state court action arguing that
v commencing on pebion in state coart
hefore procecding to arbitration, Sonatrach

had waived it ripht o have the dispube
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LA SOCIETE NATIONALE ». SHAHEEN NATURAL RESOURCES a6l
Clim aa 848 F Supp. 37 (13835

arbitrated On July 28, 1978 the New York
Supreme Court denied summary judgment.
The court held that Algerian law, not New
York law, applied to the waiver msue and
that under Algermn law, the commense
ment of a court astion does not waive the
right to arbitrate if the other party has not
vet served its answer in the court suit,
Dafendant appealed to the Appellate Divi
sion, First Department but on October 23,
1978 the lower court's judgment was af>
[Ermed.

[n necordanes with the rules af the 0O
the terms of reference to the arfupdition
panel were drafted at a meseting Hejd in
Paris on Febroary 28, 1980 sapd“signed on
March 7, 19580. Shaheen diemeb appenr at
this mesting to sign the dgcament or sub-
mit any papers or_geadings to the panel
athér than an affidavit for the purpose of
contesting the jurindittion of the panel.
Shaheen apainrgled that the ICC panel
lacked jufisdietion because Sonatrach had
waned ii\right to arbitrate by instituting
the §wge court action on the same claim in
Hew York.

[n the arbitration award renderad on No-
wember 27, 1931, the panel found that it
had jurtsdiction to hear the dispute and
therefore rejected the defendant’s defense.
The panel uwitimately found in faver of the
plaintiff. Specifically, the arbitration panel
found that a valid and binding contract was
entered into between Shoheen and Sona-
trach on June 1, 1974 and that pursuant to
the contract's arbitration clauss, Algeran
law applised to the dspute, The panel
found that Shahean accepted onkby & poartion
of the oil delivered to its relinery and that
full payment including late payment penal-
ties was not made to the plaintiff' The

1. The panei found the following breaches by the
dedenzdant:

[a) The defemdanl dad nol procend will the
removal of the crode oil which had been
agreed upans
{b) The defendant did not aotify the plainif
of the removal schedule for Septemyber and
Detobes 1974
[c} The defendani waa im arrear @ the oy
meni of the balance dwe on the cargo re
mioved in Juby; amd

e - .'
Sl i, LE S i -1 = L &

panel held therefore that the plaintiff had &
right to cancel the ofntract based on the
defendont’s brenches, r]mp;u were £al-
culated by the pénslic exeesd four million
dolinrs with Jfterest accruing on part of
the award

PACUSSION -—
A. The\Convention provides that “within '
thres years after an arbitral award falling
untler the convention 13 made, any party to
the arhitration may spply ... for an order
confirmmg the award as against any other
party to the arbitration.” 2 US.0G & 207
Article TV of the Convention requires only
that an “aothenticated original sward or a
duly certified copy thersof” and the origl
pal agreement to arbitrate be supplied to
the court in ordar to obtain recognition of
the pward, Convention, Artdele IV, &
US.C § 201, Plaintiff has submitted the
documents necessary to obtain eonfirms-

Biim,

. 8 The power to review an arbitration

“award is limited ander the Convention, s

Amore-Geerseas (hi Ca v Asfie wau-
sigm—£a, mﬂﬁm
and the burden of proving that an oward
should be overturned is on the party chal-
lenging the enforcement ‘and recognition of
the award,'" ses—Smperial Fihicpian
{ravernment ¢ Baruch-Fosier {'ﬂm (7.
FIEA-NEL- 5300 e-Che 10TH.  Section 207
provides that “[t]he eourt shall eonfirm the
award unless it finds one of the grounds
for refusal or deferral of recognition or
enforcement of the award specifbed in the
said Convention,” 9 US.C. § 207. Article
V provides that recognition and enforee-
ment may be refused only n certain nar
rowly prescribed situations.®
{d) The plaintiff had notified the delendsng
that i conmdered the failure of the lansr o
comply with ils contraciual ohlgEtions o
constiluie a undateral repadiation of the con-
iy ="

Arbitration Award (translation), AFfidavie of
Alfred Fesrer [I[, Exh. A at 39,

2 The Conwention provides that recogrition may
be denied upuri.!ﬂﬁedﬂs tates

ul'ill.‘-: :h:T:u Péﬂ:&:plaﬁum Lender :r:r

'.r'|

p——
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¥ [n addition, the Convention permits
recopnition to be refused on two additional
bases: if the subject matter of the differ
ence i not capable of settlement by arbi-
tration or if the recognition of the award

woild be contrary o the "'I||-!' Tl ey of

the sountry Wwhire refopFnillofn 8 Sought,
then recognition and enforcement mav be

i el l""ll-ull".ll:'r'.. Article W, subsestion

29 0SC 6 0L -" Harmomma-d -

more Overzsax ( d Societe remerals .Er
LTedustrie du :.'.||::r fANT. -1.I m
SETEREL Prisiy

4 :-|::L|'.|'rr. § |.i_'|.':III|_".'

Shahesn asserts that it &= sot Enhle onder
the eontract and 5 therelore ot boond by
the srbitration aword becsuse it actbed
merely as an agent for its subsidiary, New
foundland Hefining Company, Lid,
("NRC'"L Shaheen argues that the npemey
wis disclosed because Sonatrach knew (that
it s o |'.|.-||]|.1|.|{ company withoul amy re fime
ingr faralitses and that the ercdedofhwns to
be pefined at a faeility opersted-hy NEC,
shaheen poants to clnuse 420 of the con
tract which provides: ““Fhe\&ude ofl sover-
ed by this Contenct sfall e consignaed ox
clugively to Dover's ifwefllations.” Con-
tract 2t 11 I'ET'W::' it two repsons why 1
find Shaheen¥NQrgument unpersuasive
First, Shafesthghould have presented its
objectignNL the arbitration panel and fail
ing tadoveoYhas waived it
SgaheRg § obpection & now property nier
woded othere is no merit to it |

! [2-5] =hoheen was propoerly notified of
\ the arortrntion prosesding vet contested
the jurisdiction of the panel only om the
bosis that the plamofl walved the rght
aritrate by

Second, even if

FMENCIBE AN SCTIon im Lt
court. Defendant had an affirmative abli

InCapacity, of the skl ogeesmeenl s nod wadio
under ihe law 1o which e PITLiEs Nave =i
ected or

h) The party againsi whom
voked was nog HivER proqer

B IAMArd B8 en

Hotice od 16s

Elar of of the arbi

Afipolnlmes] of 1NHc dr

IFaalom § condangs ar was oihorwuse unabls

10 Prefeml s Sl or

{ic] The award deals with a dilference ot
contemplated by or not falling wiihin ibe
tierma of the sk S0 100 Artsiiration, oF it

>

Falion to rase "ANY Srguments why the
'|.r§,;-| ration should not proceed i i et
mited Sieel u'r.-.lA-‘r;i & Ameriea, 457 _

£ .|rl'.:' CLe Emake-Cre 1L Ine, G52 F.od
1356, 13680 9th Che 1981}, cert, denregeiis
Eii 1021, 102 5.Cc 1718, 72 LLEd.fd 139
A neluiding that it &8 ool & Tty o the
apreement and s not bound b thE arbitra-
Lian r|r|:-'. pIon.  Shaneen choge nog Lo do 5o
-h--,m‘-'.hn.,um:n Brgadenmttng Co. v
Afi, 489 FSupp, 125120 (S.DN.Y. 19804

{decision of arbitegeory b, final and binding,

tpon the porties Wwhen FI!II-!'I'r'dIEE WaS e
quate under e Sgreement)
thut Shaheen's Wection to confrmatien on
the growped.fhat it was acting only as an
ageny’io, NEC is not properly raised at this
timé Md Pherefore has been walved. -Ag
SUIIEE ndo that Shaheen hos, not
mabved this objection to the enforcsment

the arbitration nward, [ fGnd the objection
That Shaheen was merely

1 Pl

UNPErSLLEIVE
WETIRE 08 an AFenc for NRC and as soeh in
not bound by the agreement o arbitrate 1
coatradsctad h}.‘ the 'Jl:."ll::h:LE'J 1§ 1E] |4||L1'J;u.':|.'
contained in the agreement

[6,7] The party claiming that it
apent has the burden of
generally, the self-s

s an
proving 1t and

arving statements of

the purported agent
Forsier Shippimg Co. v Cemtury Ship-
line, Lid 451 F"" wpp. 31T, 32 (B.D.NY
LOTE), affd, 24 BET (24 &G
genernlly 2 5 "-"-'|'I|.-='.c|:. A Treatise on the
Law of Contracts 4 25, at 4T (34 s
1868 Here, Shohesn's argument is con
tradieted by the unambiguoos terma of the

contrnet.  The first porngraph of the con-

tract identifies the parties as Sonateach

(the “seller’) and shaheen (the “bayer

at 1 loreoyer, the Inst poge ol

lened by Alkin W

Contract,

Lhe coplract =math

comains decisions on matiers Soyond 1Oe
ope of the submission o arbitracion

[d) The compositbon of the arbiral mabority

w the srbitral procedure was not 1o ecc

sfce with the ngresment

¢} The dward has nob vet |
e partim r Rak eEn 1t Ak JI-'

by @ commpelesl smbority of hae

FRimiry dn

buzi award

der the lae al wihich, U

which. or i
WS IMside

Convention. Article ¥, 9 USL 3 21

Thus, [ find

T e !

- gl g .

e
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27 (5.D.N.Y.1980)
final and binding
AEp wns ade-
Atk ug, | find
o & rmation on
whing uh|j.l FT
srly raised ot thes
eEn wiived. As-
shahesn ko not
2 enforeement of
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SN was merely
1C and as such is
snt to arbitrate is
higuous language
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I proving it and
£ statements of
msafficient. See
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ous terms of the
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the last page of
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s 0L i accord
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secame binding on
silde or wuspended
al the cowniry in
which, that award

C. § 201
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the Senior Viee President of Shaheen,
Contract, at 16. Nowhere in the contract is
it sinted that Ehahesn wis acting on behkalf
of NRC. Clagse 111 is susceptible to ine
terpretations other than that suggested by
the defendant; i alope B not sufficient to
sustain Shaheen's burden of showing that
it was acting for a disclosed principal,
Morpaver, it wos assumed throoghout the
pleadings and affidavits submitted to the
New York Supreme Court as weil as the
decision rendered by that eourt that Sha-
hesn was & party to the contract?

e

B. Public Polbey

- Shahesn asserts that confireweaon of the

foreign arbitration pward” Wobld violate
United States public policW, See Article Y,
gubsection X 9 US.CLS§ 24]1. Shaheen ar-
gues that Article 12 olb& contract, which
provides that the “eradd oil covered by this
Contract shall bé=cansigned exclusively to
Buyer's ipfiillabions." s a per se violation
of the saobbrust lows as an i:llcgaJ location
restrsetitin of the ressle of goods.
= M—

18] The public policy defense undor
thNConvention = generally construed mar-
péwly in order to promote the Convention's
goal of E'lL"r.lu:I".Lngi‘;' the prompt enforce-
ment of awardd.? /'S qurr.i: . Alberio=
Culver lf_'n:!* B e 1 [ Bout F I AP
SS- 2457y it B Ed 3d-270-reb p-de
M%F—H&EI:—H%E&E&
FITTIOTE Larsons & Whitiemore Over-
#eny Co., fme v Societe G‘nrm!r de< Tn-
dusirie du Papier |".FE'-I..‘LT-1..'
Mrieiretit. A defense based on _,Jub
bic policy must tooch “the forum state's
most basic notons of morality and nustioe,”
808 F2d at 974 Hers, the defendant's
nntitrust argument faoils to reach the stan-
dard contemplated by the Convention.

3, Shsheen argues that s an agemt for o dis
clased principal, in is not liable wnder the con-
tract that was signed by the wice president of
Shaheen, The general rule is that an agemt who
either purporis 1o be the principal or who acts
for an umdisclosed principal is liable under the
conmiract. See Powers v Coffonville Livesook
Saies o, fme. 665 F2d 311 312-13 (1eh Cir
1981k Taraiy Lamiser Lo, foe v Ardredsis, 59

e e W E( ) 0

5
[

o T 1 -

Antitrust arguments interposed as a de-
famze to a contract acfonAeEspecially an
action for an unpaidpurchase price, tradi-
bonally have beenQyiewed with disfaverd
e Aeliy v Kofoge, W58 1.5, 516, 51
S.CL 420, 430, 4§ L. B4 24 475 (1959 -
com Iniermapional Ine v Toandem Pro-
dusttons, D528 F.2d 593, 507 (M Cir
1976) The Suprems Court in Kelly v Ko-
s reasoned that where “a lawful sale
far s Yalr consideration constitutes an ntel
ligihle economic transaction in itself, we do
mot think it iJ'LI.;Jprnpriu.l'.: or violative of the
mient of the parties to give it effsct even
though it furnished the oceasion for & re-
strictive agresmest” 358 US at 521
Thus, the “successful interposition of anti-
trust defenses is too likely to enrich [Sha-
heen] wha reapled] the benefits of 0 con-
tract and [now] seeks to avoid the dorre
sponding burdess " 526 F.2d4 sz 509,

Further, assuming that the antitrust ar
gument would be deemed sufficient to con-
stitute a vialation of our public policy, de-
fendant has misswited the applicable law.
Is fur:lhqfn!m' TV, Ine » GTE ..':'i‘yn!m-
mia, fme; 9081 88850 97-5.0¢- 0540,

-Eabdod LLE42d 56B (187T), the Suprems

Court overruled Dnited Stofen v Armold,
Sphwinn £ Co, 188 115 385, 37576, 8

5.0 1856, 1663-64, 18 L.E4.2d 1249 (1967),
the authority eited by Shaheen in support
of its publie poliey argument In Conmid-
neatad TV, fne e GTE Sylvamia, fmc,
the .‘3|Jj.'ren|e Court held that & ruls of
reEason u.pprnq-:h snould be ﬂ.[lplil.'d Lo vierts-
cal resale restrictions. 483 US ot 59, 57
S.CL at 2562 It is unnecessary, at this
point, to apply the rule of renson analysis
to the grven facts in order to determing
whather clapse 12.1 of the contract violated
the Sherman Antitrust Act The defend-
ant's pL'.h'.'in: r-:liir_'_l.' defepse o the enfarce
ment of the award is rejected.

AD2d 1011, 199 NY.S52d 71%, 740 [4th Dept
1977, On the ober hand, an agest acting on

hekalf of a disclosed principal will nos be liable
on the contract. fd Here even i Shaheen has
sigilmined its buerden o esmblishing the exists

fr:I:E if:n sgency idnited States ﬁ'“nr;
t the principsl :Fag:elcg:u _I_u1 ‘;I: timmse

16 making af the

——
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C. Sonateach’s Standing

[10] Shabeen argues that Sonatroch
may n[ok myoke the Convention agalnst
=haheen becoose a8 an arm of the Alperinn
government, Sonatrach i not 4 party to the

-
i Shaheen's reasoning is incon

Lonvenban
sigtenmt with the unambipuooos langFuape of
the Lanvention which provides that the
Convention apphies to arbitral awards mads
in the “territory of a State other than the
State where the recognition and enforee
ment of such nwards are sought™ Con
vention, Article 1. 9 USC § 201 Tha
focus of this articke to the Coovention is
nokt on the nationelity of the party seking
aforee an award but on the situs of the
q;‘.r.‘lrlf_'n Indeed, arbitration awards
endered by panels sitting i contracting
coentries have been confirmed consiEstently
when the plaintiff & a national of a country

which has not acceded to. the Comventsond™®

e [mperiel Ethiopien Fovermment o
Baruch-Foster Corp!. 53 P 342595
I,E!;E j -tl".-bﬁll larhitration award oblomed
by Ethsopinn government. not a signotory
ta Convention, eonfirmaed)y Jupgometal n
Samincorp, fret BRI SRS (S P,
W (arbitration oward obtained by
Yugoslawian Corporation and reodered in
France confirmed; Yugoslavia = not a sig-
natocy o the Lonvention ".l'.ll: France =i
Here, the arbitration hearing took plage-is
Suitzerinnd, & signatory country Thus,
Sopatrach has properly invoked «he, Con-
vention nod i entitled to recgrmption” and
mifareement of the award réhdseed’by Lthe
100C panel,

[ Enforcement Agilned Shabkesn

dT'II—'I.'!] Shahern 80 argues that the
due process clidedsywf the Fifth and Four
teenth Amentnieais would be wiolated by
the eafgrenmegt of the award beeause an
award, if ityere iIn Shikeen's favor, vwoald
not be enforeed agninst Sonatrach m Alpe
raan courts. This reciprocity argument is

pol & gEround
~ stated in the Convention wpon which en
{oreement can be denied In nddition, it

wholly withoot merit and is

4. Shaheen s objeclion 1o enlorcemend based an
1ng |act thal Algeria b Aod 8 SERIGTY &0 Ghe
Ly LR T RN + =
- i

b T e i 0 L T R ok

appears that Algerinn couwrts would in ol
enforee an 1L prbitral awanrd rendersd in
a3 signatory country regacdiess of the no-
tHomality of the porties. SELAEGCIdc af
bt L el iaisen b wTd=5 - |0 oad
dition, shaheen signed the contract contain-
ng the arbitration clagse and cannot now
senk to avoid the consoquences of ils acqui
escence W the arbitration provision in the
coptract. Last, Shaheen had an opportunt
ty to contest the imvoecation of the arbitrn
tion provision cinuse ab the bme that the
pane] held its hearing. [ts failure bo do so
before the [CC panel wuives ths ground
Thus, the enforcement of this arbitratidn
award rendered i Sonatrach's  faver
apzinst Shabeen doss not violate thg Frth
and Fourteenth Amendments to e Chasts
LB — e

E. Miseellansous Procedirad Lifjechinns. Lo
Enforcement

[14] Shaheen aggpaeEh that there was o
“dispute” to be~wrhitrated because the
amount due on\the gontroct was never eon-
tested and/(thak srbitration was therefore
I.‘i[lr’l_'-1'l||'l"|'|' wmegked. | hind, however, that
the ariirEsen clause was properly nvoked
by Sepairnch. Shaheen's ecircular argu
fant, 15 [rovolous and without support
First, Skaheen concedes n liability in the
approxymate amaant af 1.8 mullbn Jdallars
Yet, the arbitration panel computed Sha
heen's Bability to exceed 4 millon dollars
ﬁc-rl:-r.ﬂ.l. Shaheen's failure w honoe its debt
ronstitutes o dispute subject to resclubsm
througEh arbalraiinm.

[15,16] A number of other procedural
deficiencies are cited by Shaheen as defens
ez o the enforcement of the arbrtration

vward. Shaheen argues that the wward 8

futally del
iat on Lhe ;':..'l--! m canbravention 4l he

srresment to arbitrate and the 1CC Hules

tive because three arbitrators

Although this 1= an objecisbn peopErly
raised under Artiele ¥ of the Convention, bl
5 an obpeclion more agpropriniely asserted
pell.  In additbon,

it appears that there is no meri 0 LS

Lo tho e W pkres) 18

Comvention s mof & ground fo deny recogiliiom

- . - k)
unded he COAVENINN. & JLpTd D -

LA SOCTETE

objection. The contract
-||:1.:.'lu:l.' AFNEINE Elwean
be permanentiy settled
Rules of Coneilinton ans
[nternutional Chamber
one or more arbifers n
with those HRules."
hammed Bayou, Exh, A
gf Concilintion and Arbi
patinal Chamber of
that “{wlhere the parti
wpan Ehe number af ar

shall appaint a sole arl
t nppears to the Court
stch 88 o Warrank |
three arbitrators.” A
da¥, Manning, Exh. |
iated June 12, 1978,
of the 00 Coort of .
the partbes that the di
mitted to an arbibratio
three members. See
Ferrer 111, Exh. (),
the decismon Lo have
consisting of Chree
property and 0 acco
tract and the Hules s
a-.lIJTI Fainlly, Shat
award was procedun
the :.':l.';l.::;i wad nob r
within the time limit
Rules. The mles pr
hould be made wntl
dataE™ that
signed.  Alfidavit
ning, Exh. H, at I

its. objection o the |

i~ -

the awnrd by [=zling
it the expraitson o
period. See Lamin
i dd Lend SA

s
3 10

FEupp

No. 725 Int

FrRinLels 1
(10 F.2d 631, G&3 |
has not raised th
-.

nanel ar almialy Eil
therafore estopped

(18] Ewven nssu
is properly profie
[HEEE that the [C



Id I fact
ndered in
f the na
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% In nd
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not now
its scqay
an in the
ippartum-
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that the
: to do =0

3 d.
rbi.!w:m
's " vor

the . ifith

qe Canstls

Hctions to

TE WALE 0
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nEVET Con-
therafore
ever, that
ly involed
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it¥ m the
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gted Sha
Lir] rq.
Ll el
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orocedurl
as defens-
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on of the
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vention, it
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7 mcdition,
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objectinn. The contract provides that any
despute arming betwesn the partses “shall
be permanently settled according to the
Rules af Conciliation and Arbitention of the
[nternational Chamber of Commerce by
ane or more arbiters named in pocordance
with those Holes” Aeffiieeke—ide—.
Sarrrmet-Brym Extredewe-d® The Hules
of Coneilintion and Arbitration of the Inter
nativcnal Chomber of Commeree provide
that "“[wlhere the parties hove not agreed
upan the pumber of arbitrators, the Court
ahall appaint a sole arhitrator, save whare
it appears to the Court that the disputs is
guch as to warrant the appointment of
three nrhitrators
M Pele—t——ti—4y lotter
dated Jume 12, 1978, the Secretary GeneS g
of the ICC Court of Arbitration inffrmsd
the parties thuot the dispute wouldebe sub-
mitted to mn arbitrotion panel |,|:l|:n|.1r||-.-|.1 of
three members —<Sbs—rek ka2 alire]
BerrertH - Exir—Ge Thust'apprars that
the decision to have af griveration panel
consisting of three/ miybers was made
i properly and in dcoagdafice with the con-
__teaet and the @iles of the ICC

[17] Finalw\Shabeen asserts that the
award pfas pocedurally defective beciuse
the werfl was pot rendered by the panel
within\gn»time limits set forth m the LU
Bulee., The roles provide that the wwird
showld be made within six months of the
e that the terms of reference wos
signed.  Adlhase-—r—f ey —am-
mgr bk G HL atdli. Shaheen hos wanved

its abjection to the alleged untimeliness of

the award by faling w object o the delay

at the expirntion of the inftal six-month
i1 J rs

period! - Laminerrs-Trefilertes-Cabler

ten de Lemn 54 v Bouthuwres o, kel

i el W S Y1 | |t

.".ud‘ul.ll Ko, 75 Infrrmational Assoetalion.

of Waskimisiy v Hoomey .-Ilrrrr.'_";..- j s TA

110FF 24 681681 (5th Cic 15968, Shaheen
has not rosed ths obpection before the
panel ar prer W the nstant motion and is
thereflore estopped from raizing it now.

| [i8] Ewven assuming that this abjection
lis properly profferred st this tme, it ap-
pears that the ICC Hules were complied

& L ol L TR ol W O Y

- 3 ¢ - =t i

v s e

with, The terms of reflerence were agreed
tz on May 7, 1080 and the sward was
signed on November 15 50 and 37, JEE].
The ICC BEoles prowvide, however, Shat/the
1CC Court of Arbitration moffattend this
time period within which the aWard shall be
rendared. fd, [t would ‘wppear that the
time limits prescribed By the rules within
which an awand ghasild™"Be rendered wers
extended in aecedrdange’with those rales on
four occasionf. weee—delideud ol —ceed-
Perrer [ HeBahedt= Shaheen muy not now
ussert its defense to the enforcement of the
pwyrd hased on the delay of the panel in
refdefing the award

M Enforcement Under Algerian Law

[19%] Shabeen, in s [mal scgument
apainst the enforcement of the award, is
grasping for straws, Shaoheen contends
that under Lhe u.[||.||||.'u.|.1|i." Algperan law, So-
natrach, a8 a stateowned company, 8 not
entitied to enter mio an agreement to arhs-
trate dizpotes. Shahesn hos misinterpret-
ed the documents submitfed on Algerms
nw to sErve IS OWH DUrpose. It in appiar-
ent from the affidavits submitted by Ali
Bencheneb and Mohund lssad, professors
of Algerian law, that the restriction on
agreements o architrate applies oaly to
domestic disputes, This dispute arses sut
of an international contract and a8 such, &
clearly wrbitrable and would be governed
by the 10C Rules and the Convention, e

ke T E e E=dl,

CONCLUSION i

Ta deny recognition and enforcement to
the arbitrntion award pendered on Novem-
er 27, 18981 at this stagpe would bes lo
vielste the goal and the purpose of the
Convention, that |5 the summary prooe-
dure to expedite the recognition and en
forcement of arbitration awards.
perind Effiopign Fowernment w, Baruek-
Foster Corp., f = Shaheen
kad an opportunity to raise its objections to

the arbitration proceedings bifnitedStates
¢l and did not do sa 1I-'||:-rve'l.|5-§ E’ﬂ'%f[']']

its objections are nol iEterp ':mLh. under




i1

Article V of the Convention, There 18 no
basis, in fact or law, to support its motion
to dismisa the plaintiifs petition to confirm
the award rendered in its fovor by the [CC
panel. Thos, the defendant’'s motion to
dizmiss & denwd, and the arimbrabon award
= hereby confirmed. Defendant’s applica-
tion for a stay of the enforcement of the
award ;4':1-.‘|'.r.|.|; |J'l|" SETVEDE l.|.|l a0 AOaWer h_T
Ehaheen in the state epurt action i also
dremied .-|u|:||i:1:||.-'r.r. m direeted to be entered
on thé arbitration award forthwith

50 ORDERED

Louls H. SHIPROWSKI
v,

LUNITED STATES BTEEL
CORPORATION.

Civ. A No \Ei=2409,

United Stutes/TiEtrict Court,
EP. Pannsylvania

Nov. 28, 1983

Employee who was dischurged after
timafg pnught steahing four pasnt broshes
Heotght action against employer alleging
F:m;:.::-:.q'-* Retirement Income
Em-
ployment Act, and pendent state law clums
cogched in wrongful dischorpe, prima focie
tort, breach of implied covenant of good
fnith and fair dealing and infhiction of emo

vinlabions ol

Eﬂ.‘ur.[}' Aet. Ape [Nacramination in

tional distress. On employer’s motion to
dismiss, the Dhstoct Court, Kelly, J., held
that: (1) employee stated cause of action
under Pennayleania law for wrongdul dis-
charge; (2} employee's complaint allegeng
prima facie tort fafled to siste s eause of
netion under Pennsybrania law; (3} ques-
vons of fact orecluded summuory dismissal
of emplovee's cause of action for breach of

covenant af good farth; and (4) emploves

585 FEDERAL SUPPLEMENT

stated couse of actwon sounding in infliction
for emotional distreas.

Motion granted fn part and denled in
part

1. Masier and Servani &=34
Pennsyhvanm law permitS.asranse of
scton for wrongfal dachufe

1. Master and Servant =>IH1)

Emploves, who asserted that his dis-
charpe, after Hg nn caugnt stealing four
paint brushes \Wwas made to substantially
reduce , hig\pafision bepefits that woold
have/sspbstantiilly imcreased 1 about a
mofth, awd that vounger employess with
mare-sesere viotations of company poley
Mad not been fired, stated eause of action
wider Pennsvivania lnw for wroagiol dis
charge :
3. Tarts &=|

By alleging prima facie tort araing oat
of his dizchargs, smployes failed to state o
cause of nction ander Fennsyivanin law

L. Federal Civil Procedure 1752

Questions of {act ';|.~. w0 whether or pof -
relationship between emploves and employ-
er constituted a contract precluded summa-
ry dismissal of employes's capse of action
for breach of covenant of ._‘,-_n'_u:i faith aris-
ng out of his dischorge.

5. Damages $=51.10

There are four elements in o couse of
seton sounding m infliction of emotional
distress
outrngeosus;

the rondaet must be extreme ond
the conduct musl be mlsnbhon-
al or reckleaz: & must ool
and the distress must be severe

CHUse

{istress;

fi. Federnl Civil Procedure &=15811

Where complaint advances colornble
claims, oF eladms whers 1Hkalihood af Fecov-
&ry 18 remote. motion Lo diSmiss should be
lerned

7. nmuges &50.10

Employes who was discharged after
being caught stealing four paint brushes

staked f acton Against emphoyer

CRuUsE






