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== ]n -sotomobile manufscturer’s :hn
'agmingt aotomobile dealer Tor nonpayment
I'thlﬂhkﬂ-,mtdm

“der both domestic law and the Convehtion
,on the Recogmition and Enforcement of
- Foreign Arbitral Awarda,

Reversed in part; affirmed in part;
remanded.

ES CORP. v. SOLER CHRYSLER-FLYMOUTH 155
e an TE3 F3d 133 (198

L Statutes =55 S
Puerto Rico arbitration statute, which
agreement that “cbligates & dealer to * ==
arbitrste * * * any controversy * * * re-
gurding [the] dealsr's contract outside of
Puerto Rico, or under foreign law or rule of
law,” was preemptad by federal law declar.
iag arbitration agreements vabd and &n-
forcesble. 9 USCA § 2 mqml
§ IMEb-Z ./
1“ —H.Tﬂ.‘n ‘:< &
E:np-u-ufn'tﬂnl:ln“ s it ap-
peared on face of contract was question of
law for Court of  independent de-
_mﬁumwmdmm
:-h-!‘:r:l-rm 5 i

:.mﬂmugtq-u ’ :
ﬂmmﬂrdhtmdnh-
mmﬂhmmn
myw with pomitive sssurance thal
mm-m—u@mum
Ih.tw--:--ml&puu.

&) Arbitration =1

< 4

Mﬂﬂmmt

dealer stated that it was o be governed by
Swina law, mﬂfl'!l‘h'ltﬂldll-"
_ld!fuhill.n'

W T

e RN TR G
L.lrhitnﬂuh'l"l'l Ly g
Antomebile  dealer’s  couiberciain

_wm_mﬂu’

Puerto Rico Dealers’ Act to effect that

‘sutomobile manufacturer refused to comply

with terma and conditions of sales proce-
dure agreement concerming orders placed
far delivery of automobile produeta to deal-
er was arbitrable where relevast terms and
conditions were coniaimed in portions of
article of sgreement that were sabject to
arbitration. 10 LLP.RA. § 2TBa
§. Arbitration &=17.7 ' ]
Automobile dealer's Sherman Act eoun-
terelaim, alleging that automabile masufac-
turer unjustifisbly refused to allow trans-
shipment of vehiclea, engaged in “boyeott™
and octher predatory practices intended to
drive aotomobile desler out of business
wronglully refused to fill dealer's orders for
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. ed in bed faith in ‘eiablishing minimum
males volumes aler, was outside scope

3 Duhlﬂi;mﬂmﬂ.ﬁ.ﬂ,
§5 Lehsed, 2, 15 USCA § 1221 et seq.,

“ﬂ&i"r’iin-ﬁn =11

Strong policy in faver of arbitration as
ovidenced by Federnl Arbitration Act is
averTidden by judicially created rule exoept-
ing antitrust claims, 9 US.CA. § 1 et seq,
1L Arbitration &=13

Antitrust iswes in domestic contract
disputes are not arbitrable. & USCA
§§ 1 et seq., 201 el seq. Sherman Anti-

T8 FEDERAL REFPORTER, 2d SERIES

Trisst Act, § 1, as amended, 15 US.CA
§L = -
1. Mepopolies &= 12(T)

Although presence of foreign parties is
factor that should be considered in deciding
to take jurisdiction of amtitrust sction in-
valving foreign conduet, it is not dispositive.
Bherman Anti-Trust Act, § 1, as amended,
IBUBCA § 1

13 Arbitration ®=82.5

sues doss not comcern “a maticr
capable of settlement by |
ruqnuﬂhjlrtﬂldlhldﬁnmmﬁu

Recognition and Enforeement of Foreign
mﬁmw“
mt.l'q f and thus is
in meaning of arti-
mumwmm—w
mized arbitration agreemests that must be
mm Comvantion on the
wm Enforcement of Foreign
Arbiteal” Awards, Art 2 subds 1, B; 9

US.CAA § 201 note.

See publication Words and Phrases
for other [udical constructions and
definitions. ;

umhﬂl
Muﬁ‘bﬂtnum
desler's ecounterclaim against sutomobile
manufscturer wers not arbitrable, arbitra-
tion proceedings would ot be stayed pend-
ing judicial decision of antitrust claims but,

rather, decisions as to separability of msoes,

likelibood of success of antitrust claims, and
Liming would be keft to informed diseretion
of district court where distriet court had
pot had occasion to decide whether matters
wers sufficiently separable to justify sepa-
rate and sontemporanecus treatment and
had not been called upon to nasess Ekelihood
of succeas of antitrust claims as relevant
factor in deciding whetber arbitration
shauld be stayed. 9 US.CA. §§ 1 ot soq.
201 et seq.; Bherman Aoti-Trost Act, § 1,
aa amended, 15 US.CA. § 1; Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards, Art 2 subds 1,3,
g USCA. § 201 pote.
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Wayne A. Cross, New York City, with
whom Rebert L. Silla, Willizm [. Sosaman,

between it and Mitsubishi Motors Corp. |

The principal isue on this appeal is wheth-
er arbitration of federal antitrust clsims
may be compelled under the Federnl Arbi-
tration Act, 8 USC. §§ 4, 201 and\the
forcement of Foreign Arbitral Awards, 21
-UA.T. 2517 (1970). - ;

N

¥

|

Boler Chrysler<Plymiguth (“Soler™) is a
Poerto Rico gorpbration, formerly a fran-
chised Chryaler. déaler, with ita principal
 business in Poerts Rieo. Mitsubi-
shi Mptors' Corp. (“Mitsubishi™) s & Japa-

"

Dese ot and sutomaker with its
incipal place of business in Japan, Mits-
 biak “wna formed in 1970 sa part of & joint

2T,
Soler became s Chrysler-Mitanbishi dealer
in 1979 when it entered into a “distributor

mmamurﬁmnmnmm 157

Under that clause, “[a]ll disputes, contre-
versies or differences which may arise bet
tween [Mitsubishi and Soler] out of of i *
relstion to Articles |-B through V_of [the
salea procedure agreement] or for brasch

Federal Arbitration Act, the Convention oo |
the Recognition and Enforcement of For-
eign Arbitral Awards, and the Convention's |
implementing legislation. On March 18
Mitsubishi filed o request for arbitration
with the Japas Commercial Arhitration
sociation, .
Soler denied the allegations and counter-
the Sherman Act, 15 US.C. §§ 1 et seq., the
Federal Auvtomobile Dealers’ Day in Coart
Act, 15 USC. §§ 1221 et seq., the Puerto

United States
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Dealers’ Act, 10 LP.RA. §§ 278 et
and the Puerto Rico antitrust asd ue-
fair competition statute, 10 LP.EA. §§ 257
el seq.

_ The district court ordered arbitration of
" all the shove claims and counterclaims and

158
Rico
sog.,

+  Boler does not dispute the district court's
referral of Mitsubishi's claims to arbitra-
tion, and neither Chrysler nor Mitsuhishi
challenges the district court's retention of
jurisdiction over certain of Soler's counter-
claims. Our review & therefore Hmited to
two arguments raised by Soler: that its
siatutory coantercisims are sutside the ar-
_ bitration clause, and that its Sherman Act
dﬂmmilwmﬂmumhhu-

matier of law. ﬂlmuﬂhmm‘l e :
~glause on ita face applies only Yo the distrib-

i tarn

IL Validity of the Arbitration Qlile
ﬂd:mthiﬁlnhmhﬂﬁ_h
_ﬂmﬂmmm‘hﬁh-

that "obligntes a % ... arbitrate
wes BOY /. 5 regarding [the]
.dealer's , ot of Puerto Hico, or
under { o rule of law”. 10 LP.
"BA § _ . For several ressons, we

Vw33 LEGAL INTERPRETATION

Agreement is made in, and will be gov-
eroed by and comstrssd in all respecis ac-
cording to the laws of the Swas Confedern-
tion as if entisely performed therein, and will
bind the heira, execuiors, sdmEmsURIOes,
successory and assignd of both parbes. TR
is found that amy portion or porthons of this
i+ Apresenent violate in any particalar any law
of any povernment or povernmental umit, -
vison or subdivision having jursdiction @
thie premuses, end sud wolation would camse
said suhorities o consider this Agreement
a3 void and without effect regardless of Lhe

723 FEDERAL REPORTER. 2d SERIES

[1] First, federal law preempta the di-
rect application of section 278b-2 Under 8 |
U.E.C § & wrbitration agreements are do-
clared valid and enforceabls aa & matier of .
preempiive federsl law, “save opom such
pmhumtuht'urhqmyhm
revoestion of any contract” | wdd-

ad); state laws Hke 10 LP.RA § 278b-2/
that single out arbitration agreements are
preempted. . .

Evidently recognizing the farce of federal
presmption, Soler does pot argue-that, sec-

Saler; it does mot apply to the sales proce-
dure agreemest with Mitsobishi More-
over, the purposes of article XII and the
separsbility clause are not implicated here.
Article XII of the sales procedurs agree-

Mitsubishi to nvoid action inconsistent with
the distributorship agreement in certain cir-
cumstances.! The separability clause of the

present slection of law, then within that po-
lihend wnit, division or subdivision, such por-

United States
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< MITSUBISHI MOTORS CORPF. ». S0LER CHRYSLER-PLYMOUTH 159
I:h-flll'-l-ﬂ-“
distributorship agreement in turn is de- disputes, controversies or differences™ aris.
nigned to presarve the larger aspects of the  ing “out of™ or “in relation to™ Articles I-B
distributorship agreement when one of its throogh V of the agreement, as well za “Tor
portions vialates local law. Nothing in the breach thereof™ (emphasis sdded) The
arbitration clause, bowever, viclatea local guestion, therefore, in not whether the arbi-
law or threstens the distribotorship agree- tration clause mentions antitrust or any
ment, for section 278b-2 i precmpted by other particular cause of action, but wheth-
the federal Arbitration Act Ewven if there er the factual allegations underlying Soler's
were no preemption and section 2T8b-2 did  counterclaims—and Mitsubishi's bona fide
apply, the only result would be to render defenses to those counterclaims—are within
the arbitration clamse void; the remainder the scope of the arbitration clause, whatev-
of the mies procodure agroement would er the legal labels attached to those allege-

ﬁtmm-ﬁmm:rﬁmﬁnnhmi-
is not onlimited in scope. It does nof ex-

1L of the Arbitration Clause tend to all disputes of any sort or towall
23] aoalysia of the arbitration mﬂﬂu-hpruﬂduﬂwm-
clause in guided by two basic principles. ment, but cnly to dispates | lw-'l*

First, the scope of the clause as it appears  fied provisions of the agreement
on the fase of the contract is & question of mmmﬂmwum
u-fumwtwmm munthtthhuphtﬂnnmm

doubts are resalved in favor of arbitrationy.| mise matters extmnecos to Mitsubishi's
arbitration will be ordered “unless it may claims. We therefore reject the temptation
be said with positive sssurance that the €0 hold ‘Solé's ecounterclaims srbitrable
arbitration clause in pot susceptible of an  solely because they are raised ns defenses to

that covers the nsserted dis- cinfms povered by the arbitration clause
pute”. United Steelworkers of America v. /Rather, we look to the specific allegations
Warrior and Gulf Navigation Co., 363 US. | underiying the dispute and determine arbi-
574, GE2-83, B30 SOt 1347, 1352-53, 4. trability on an allegation-by-allegation ba-
| LEd2d 1409 (1960). u.mulumnuphnnn‘l.hm

(4] Soler arguss that it neverspecifical- 1© Soler's counterciaims |

: arose under such statutes as the Sherman A Puerto Rico Deslers’ Act™

: ~ Act. THoler, bowever, mistakea'the nature  [5] The erux of Soler's counterelsim un-
of our inquiry. The.arhitration clause of der the Puerto Rico Dealers’ Act* is that

the sales procedure dgpeement i pot limited Mitsubishi “refosed to comply with the

to contractusl chuimd, but extends to “all terms and conditions of the Sales Procedure

' hereod, and tothe sxtent that no such conflict mumsmn.ﬂmu-ﬁ

exists, hereby agress not o lake &ny ed that Swiss comtract law of peners| applics-
‘rE Incrmsistent with the provissons of the bedlity weould generste 8 different resalt

. Muspenss n #8 reistionship with BUYER pur- 4 The Dealers’ Act provides that, ~[njotwith-
8 clanse reserving to the parties the unilsteral

;gﬁmm" (Emphasis add-  papiing she sosence in & desler's costract of

-G IETT) anad musthorbes ciied chewmar 1o amy 1D LPR.A § 2THa,

United States
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160

Agreement concerning orders placed fof de-
ivery of automobile products to Soler™,
Since the relevant terms and conditions are
contained in the portions of Article [ of the
salea procedure agresment that sre subject
to arbitration, Scler's first counterclsim i

B. Sherman Act

Boler's Bherman Act coonterclabm poses a
murkier problem. The gist of Soler's theo-
ry is that Mitsubiahi and Chrysler unlawful-
ly divided markets To that end, Soler
alleges, Mitsubishi unjustifiably refused to
allow transshipment of vehicles from Puer-
to Rieo to North, Central, and South Ameri-
ea.  In sddition, Soler alleges that Mitsubi-
shi engaged in & “boyeott” and cther preda-
tory practices intended to drive Soler out of
busimess—in partienlsr, that  Mitsubiak
wronglully refused to fill orders for parts
and vehicles, and wrongfully termimated
Solers distributorship.

Om this last allegstion (wrongful termina-

thl}.!it.lilhlmﬂii.lﬂunlﬂ"lﬂiﬂ'ﬁ_-l :

sales prosedure agresment: Ar-
1) (dealer's erders “firm™), [-F
{payment obligntions and payment proce-
dure), and I-E (distress unit penalties tn
event of nonshipmest owing to dealer's
& Misubishi was coneermdd (hat acdditonal
sach aa heaters and defoggera

Iﬂh:ﬂ#‘dhlﬁumrﬂﬂ

motor wehicks laws™. Letter of Yamio Goto o

723 FEDERAL REPORTER. 24 SERIES

faultlh These other

arbitration -

the nomshipment issue, Mitsubishi
counters that shipment was withheld in'
most instamces at Soler's own request, and
that shipment was withheld on other in-
stances becsuse Soler failed to arrange an
scceptable letter of credit. Since soch a
letter of credit is required for shipment'
under Articie [=F of the sales prosedurs
qrmhthemnlhipﬂul&llpuuﬂ

injons all fall with-

sale service on_transsbipped vehicles, and
MMﬁMﬂMMdm
to Puerto Rican tions for wse in
r E.Em'ﬁ

2 “would immedistely and ir-
nrably damage [Mitsublshi's] name, rep-
, poodwill and trademarks by creat-

\ ing the false impression that [Mitsubishi]

vehicles are of substandard quality, and
would therefore conatitute scts of trade-

[7] \Under current aatitrust thinking,
such concerns are relevant to the legality of
territorially based restricted distribution ar-

rangements of the sort in lssue here.  See -

Contineatal T.V. v. GTE Sylvania, 433 US.
36, 97 S0t 2549, 53 LE4Sd 568 (1577)
We need mot delve further into the merits
of Mitsubishi’s defense, bowever, for it is
encagh for present purposes that ita trsde-

mark and goodwill concerns are
mane to Soler's antitrust alke
only remaining question is w

concerns implicate n provision of the sales
procedure agreement covered by the arbi-

Saler Chrysler-Piymouth, [nc., September 4,
[981, As for fusl, Mitsabichi feared that the
s of leaded or low-octame unlesded fuel com-
mondy svadlable in Latin Amerscs would drastd-
cally shorten the |ffe of ita cary and would
cause Mitsubishi cars 10 appeas senously =
derpiiwened.

i;-;-. tw-e.:_t__‘af'-_t it
G T Ry, Rk,

United States
Page 6 of 15



F

MITSUBISHI MOTORS CORP. ». SOLER CHRYSLER-FLYMOUTH 1461
Clte s 723 F34 153 (1983}

tration clouss., An examination of Article
I¥ of the agreement persuades ua that they
do. . ;
“Under Article IV, the “manner in which
[Soler]-... shall ase [Mitsubishi's] Trade-
marks” is “mabject to prior approval by
(Mitsubishi]"
“In the event that [Mitsubishi] shall ob-
ject to the manner in which BUYER or
any Controlled Persom in using or allow-
ing Denlers to use any Trademark, efther
af Prodocts or in advertising or other
wise, BUYER agrees promptly to remedy
the situation to [Mitsubishi’s] satisfac-
tion." (Emphasis added )

fore copclude that Scler's transshipment al-
legations, like its nonshipment and termina-
tion allegations, are within the scope of the
arbitration clause. -

Wa discuss in part IV of this opinion the
important question whether these claims,
though within the scope of the
dllﬂ.ll'll.l'lell-h_:r.

"C. Dealers' Day in Court Act

On appeal, Scler advasces two comten-
tions under the federal Deslers™\Day in
Court Act® The first ia hat\ Mitsubishi
acted in bad faith “in estublishing minimum

N

arbitrations, |

[8,9] TN for the iatter contention, the
allegation arises from Soler's diffienlties in
paying for orders, It casentially restates
allegations made in claims under the Puerto
Rican Dealers’ Act and the Sherman Act
It &= sufficiently related to coversd srticles
of the sales procedure sgreement to trigger
the arbitration clause. As for the minimam

that they are germane to sues covered by
Article [ and Article IV of the sales proce-
dure sgreement. The important question:
now before us i srhether, despite such cov-
erage, they are nonarbitrable becaose of &
judicially crested policy, hitherto epplied
only to “domestic™ contracts involving Unit-

the termns of provishons of the (renchise, or ia
Lerminating, or oot renewing the
Frapchise with sasd dealer Provided, thai in
amy such suf the mamfactorer shall oot be
Earred from in defense of any sach
action the faihsre of the desler to act in good
fmith™ 18 ULSC § 122 _

7. In brief, the Poerio Rico stabifes n guestion
forbid contrecis, coombinations, and conspirs-
cies i restraint of trade, 10 LP.R.A. § 258, and
unfasr methods of competition, i § 259

United States
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sought, after hearing
abgumest, the views of the United States as
AN amicus curise. [n & brief submitted by
'Ihw'!ﬂ'lﬂﬂhiﬂlmdmh

tral Awards [reprinted following 9 USC.
was adopted by a United Nationa confers

| y m;ﬂn‘hiﬂthnpndiq;

| [“]'Wtbqhh}'um;lnmrlnﬂu
[ jurisprudence, the overriding of o strong
policy in favor of arbitration as evidenced
by the Federal Arbitration Aet, 8 USC.

§ 201 (Supp.1982) ] (“Convention™), which (

tant to be vested in the generals, that dec-
sions &8 to antitrust regulation of business
are too important o be lodged fn arbitra-
tors chesen from the business community—
particularty those fram a foreign communi-
l‘.}"l‘l.lthhllmu]nhun'-ﬂhwupu-
sure to oar law and values I =

ﬂl]ﬁuhru:-ehnmmln
other crcuits that have had occasion to
consider the doctrime of Safaty
Equipment have embraced it fod -
gital Technology, [ne. v. Continental Casu-
alty Co, 576 F2d 116, 117 (Tth Cir.1978);
Cobl v. Lewn, 488 F2d 41, 47 {5tk Ci.
1974): Helfeabein v. Intermations! [ndus-
triea, fme, 438 F24 1068, 1070 {8th Cir
19T1); Power Replacements, Ine v. Air Pre-

United States
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MITSUBISHI MOTORS CORP. v. SOLER CHRYSLER-PLYMOUTH

163 .

Che am 723 F.2d 183 (1S3}

'hummrmmm-umm

18700, We conclude, therefore, that the mo-
parbitrability of antitrost issues in domestic
contract disputes is established as solid and
m:.d.ﬂu:!h.'m

—

[I.I]Bdueenduru‘iqupneﬂu

'Convention, we pause o examine whether

there are factors which suggest that the
exception be confined to disputes between
United States citizens. We begin by noting
that the antitrust laws wpply to restramta
not merely of interstate but alse of foreign
mmmeree. 156 USC. § L. Although the
presence of foreign parties is a factor that
should be considersd in deciding to take
jurisdiction of & case in foreign con-
duet, it b got dispesits beriane Lum-
ber Co. v. Bank of America, 549 F.2d 587
(9th Cir1976); Mannington Mills Inc W
Congoleam . Corp,, 535 F.24 1287 (3d- Cir.
)|
ﬁm'mpnﬂlnll]r.ﬂwuiﬂn'tﬂ:fm-
tons. The firsi s: B the American anti-
trust athic and system of law so "parochial™
that insistence on the applieation of the
monarbitrability of antitrust Bsues to intér-
pational agrésments would be anathems o
otber countries and would incite retsliation?
We have in mind the ldmmphwm“.!fh
Bremea v. Zapata Off-Shore o, 907 U.5. 1,
9, 52 8.0t 1907, 1912, 32 L B 2d 518 (1972),
'We doubt that other pations are ignorant
the primacy we second to antitrust law.
A typical refersfice 0-our ideological topog-
raphy @8 the,Oufirt statement in United
States v. Fopéo, Amocintes, Inc, 406 US,
m,. E'l.‘ﬂkﬂL 1136, 1136 31 L.Ed.2d 515

ﬁmhnmm and the Sher-
qhgn.h:thp-rﬂﬂﬂn are the Magna
\Carts of free enterprise. They are as
important to the preservation of sconom-
ie freedom and our {ree-enterprise system
ma the Bill of Rights & to the protection
af our fundamentsl personal reedoma.”

We are advised by the United States that
the Federnl Republic of Germany aléo nc-

8 Ser section BI{1) of the Act Agminst Re-
siraints of Competition, reprinted in OECD, 1

cords high status to its antitrust rule and
prohibits agreements enotrusting foture
such disputes solely to arbitration¥ We
also note the policy of the European Eco-
nomic Community, as embodied in the Tres-
ty of Home, in Articles B5-90, to forbid
tion. In any event, whether or not other
nations agree with United States law and,
attitudes relating to competition, it i ex-
hndjdﬂubﬂulthtﬂqmﬂ“ﬁ

them as “parochial” in the sense pi-being
provincialisms,
abwerse queation, whether

mﬂ:m‘h countries in besoming
v.-Alberto-Cul- -
ﬁgil"il.'ﬁ.ﬁ. 506, 583, 94 S.Ct 2449,
a 4] LEd2d 270 (1974) (Deuglas, J,
d#_lnh;l. the insulation of agreements
with some international coloration from the
antitrust exception would go far to limit it
to the most minor and insignificant of busi-
weas dealings. Indesd, suppliers and sellers
could achieve immunity from antitrust law
threats and sanctions by the simple expedi-
ent of co-opting some foreign or interna-
tional entity into the arrangement. Specif-
ically, the sovereign sway of aotitrust law
and policy in the United States ecopomy
would be hopelesaly fragmented if, say, all
domestic-manufacturers with overseas part-
ners, sappliers, or financers could force all
their dealers and distributors to arbitrate
their antitrust claims. —

Wtenndudethuﬂunnlrhtnhﬂm'-ﬂl
uhtnni. issues is an American doctrine
that in alive, well, justified bath in its son-
ception and in its application to at least the
kind of intermational agresment we son-
front in this case—an agreement governing
the sales and distribution of vehicles in the
Ulnfied Staten. What remains for us to do

m“uﬂmmwﬂhﬂﬂ
Practices { 1BEOL

United States
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One provision is saymmetrical with the
er provision regarding reference and simply
says that an award will not be ar

arbitration under the law of that coantry
[where recogmition amd anforcement are
sought]”. Article WE)Mu) = Another, how-
ever, introduces @& smew concepl in saying
that an sward 1 be enforced if “ree-
ogmition or ’ of the award
would be to the public policy” of

N 3

the Qﬁr—;ﬁw Article  V{2)b).

Deouglas, n his opinkoe in
3 Afberto-Caiver Col M7 UG, - 508

x \ W
TN E30-31 om0, 84 50T 448, 2462-81 n 10, 41

us to beof w.dif ferent arder from the words
in Actiele, I1(1), not I-IHH'HI in Ld-.

irmvaheing
ing of slaves, imowing that an awand
mever be enforced.

United States
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MITSUBISHI MOTORS CORP. . S0LER CHRYSLER-PLYMOUTH
T Chie s 723 F34 153 (1983)

basis for refesing arbitrntion, then the Con-

\@hﬁﬂw af run.rJt under the Conven-
“\ iz weakened™ by this latitude, Acces-

'mbytbeL'mhdmuthUmud

Il..u Other examples of matters nol “capable of
settlement by arbitration”™, provided o us by
the povernment, are Acd-N5L Auto [sios
AG v SA Adelin Petr & Cie {Cour de Cassa.
thon, Belgham) (1979, reported in V' Yearbook
Commercial Arbetration 257 {19680) [(Belgisn
liw preclodes arbitrstion of disputes amiing

165

Nations Convention on the Recognition and
Enforcement of Faregrn Arbitral A wards,
0 Yale LJ. 1045, 1064 (1961). He noted
the fact that Article V(ZNa), dealing with
enforcemient of awards, relegated the issue
of arbitrakility in that context to the laws
of the country where coforcement &
sought, and prophesied, “It can be expected

that the courts of the State where recogni-

mﬂhmlmﬂ'ﬂﬂmg
similar standard of judging the 2
nfthudnp:huuﬂrthlllwnfth
Idatam.|

Professor Gerald Aksen ’ that
the “capable of settiement™.pnos af

Article II{1) could hl"'h‘ﬁif the most
troublesome”, A
cession Arrives in{ the\ Age of Aquarius:
United States Implem United Nations
Iwmtafﬁ.:: Arbitral Awards, 3
wz-:mt, Law Review 1, 8
(1971~ Although personally boping that
would be decxded by the arbi-
a‘hmm “Another provision in
vention, kowever, in Article V parn.
mkumhl.mt-hmhuﬂiﬂar

the “public policy” language of Article
ViZ}b) could be utifized to refuse enforee-
ment of an award invelviag, for

gquestion of antitrust law, [d at
similar regret about the "significant
quaey” of Article I1{1) was voiced by John
P. McMahon, [mplementation of the United
Nations Coovention on Foreign Arbitral
Awards in the United States, 2 JMarl. &
Com. T35, 753 n. 83 (1971), with the recogni-
tion that Article V(2Xa) would “permit the
court to refuse to recognize the agreement
if its subject matter i incapable of settle-
ment by arbitration under federal law.”

under & Belgian law on unilsieral termination
of enclosive distributorships) Compagmis Cos-
truziond v. Prersaentl (Corte di Cassarione, Italy)
{1979}, reporied in V1 Yesrbook Corsmercial
Arbitration 229 (1981) (lallsn law precisdes
arivitration of labor &sputes ),

United States
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Id =t 757. Sss also Hobert AJ. Barry,
Appliestion of the Public Policy Exeeption
to the Enforcemest of Foreign Arbitral
Awards Uoder the New York Convention:
A Modest Proposal, 51 Temp L.Q. 832 835
n 14 (1978} |
Finally, Intermational Commereial Arbi-
New York Copvestion, Booklet 1,
Beptember 1980 (G. Gajas od), st LB 2
* statos:

“The similarity in the texts of Article
T1{1) and Article V(Z)a) and the fact that
Article 1 waa introdoced in the Conven-
* tion only at the late stage of the drafting
IC indiente that also according to Article [1
«*the arbitrability of the dispute must be
“ tewted under the lex fori —the law of the
= Btate where the effocts of the srbitral
v agreement are sought (Footoole omit-

" | Beberk poses ' copsiderable roadblock to
the above analysis, if its holding i extraps-

i'lh." We pote st the outset what would
‘b the impact of such an extension: if even
arising from international
found to be arbitrable, the

jon's langusge “not capable of set-
tlemesnt by arbitration™ would kave kittle or
oo

i

i an American company selling
toblstries in the United States and abroad
poquired three Euoropean manufacturisg
companies from German defendant Fritz
Seherk. The negotistions, the sigming of
the saies contract (which included a clause

TH FEDERAL EEPORTER, 2d SERIES

providing for arbitration of “any controver-
sy or claim . .. [arising] out of this agres-
ment or the breach thereof™), and the clos-
ing had boen secomplisbed larguly in Burc-
pean countriea, The plaimtiflf company dis-
covered that the critical trademaris, which
defendant had warrasted to be umencum-
bered, were indeed substantially encud-

bered, and brought swit in federsl sotre,

semtexd the staton of the trademaris in Vio-
lation of § 10(b) of the Securitisy Exchange
Act of 1934, -,

" Defendant moved that the-action in fed-
eral court be dismissed or that it be stayed
pending arbitration purseant to the con-

clamss was" to its secarities

elaim’ In-Wilka, the Court had held that an
srbitration clamse in a domestie contract

could mot deprive s securities buyer of his

right to the judicial remedy provided in the

\Bécurities Act of 1983, since § 14 of the

1988 Act specifically prohibited any “sondi-
tion, stipulation, or provision” waiving the

A 54 majority of the Court declined to
apply the Wilke bolding to the sontract in
validity of an arbitration clanse in & domes-
tic contract, the Court noted that the agree-
ment in Seherk was “truly international®™
involving “the sale of business enterprises
organized wnder the laws of and primarily
situated . in European countries, whose as-
tivitiea were largely, if not entirely, direct-
ed to European markets”. 417075 at 515,
94 5.6 wt-2456. [The Court had beld two
terms earfier That a forum-selection clause
in an ioternational contract would be re-
spected by the United States courts “unbess
enforcement is shown by the resisting party
Lo be ‘unressonables” onder the circamatasne-
ea”, The Bremes v. Zapats Off-Shore
47T US 1, 1092 SO 1907, 1918, X2

L.Ed24 513 (1972 In Scherk, the Court

observed that “[aln agreement to arbitrate
before & specified tribunal B, in effect, &
specialized kind of forum-selection clmuse™,

United States
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Chie s T23 F2d 135 (1083)

AlTUS0 st 617, 4 5.6L st ‘2458 The Court

bad alresdy decided that srbitration of the
Scherk contract was not “unressonabile”.

i dn reaching this decision, the Court held
thll'p.ru:hu.lrdulhyrhauuruul
one eouptry o enforee an inlernational ar-

bitration agresment” would mot only frus- “ﬂfﬂdhﬁrm'ﬂ”ﬂlﬂﬂﬂllﬂ'

trate the orderly and predictable resolutions
that the parties had intended to mchieve
with their forum-selection clanse, bat would
also invite “mutually destructive jockeying™
for advantage. {d-at $16-17, 4 S.0L =
2S5 The supposed counterweight to
these harmful results—the benefit of hav-
ing securities claims heard in Ameriean
eourts—was without substanece; for if one
party resorted to Amercan sourts to have
arbitration enjoined, “an opposing party

[might] by speedy resort to m foreign court
block or hinder access to the American

. court of the purchaser’s choice”. Jfd.ab.518;
i nﬁm:m
|- We have several reasons for finding that

Seherk does not control the case now befoge,

agreements &8 arbitrable and the reference
of those agresmenis (o arbitration. For
this reason, & lerge portion of the statutory
analynis that we have found persussive in

establishing an antitrust exception to arbi-
tration of international contract disputes ia

Seheri.

wtﬂnmmmptmmhenﬂdﬁh
fact that the agreement in E:M"
moch more “international” than t%{
ment before u—mvuln:g,u‘qﬂ- the

whoae 'rl.liditjrnunldndih“wh}‘
reference to foreign law. . Jol ot 5160, 10,
MBLOEY The important poiat
in that the parties here'eould not be biind to
the nhmuﬂ,“ﬂﬂ.&m law would

nmﬂrﬂw of monopoliza-
tion or restraipt of ez United
Stytes ¥ Aluminum (o, of America- U -

{in which = spécial

vwof the Second Circuit, sitting == a
pﬂ;ﬁﬂlﬂtrﬂt,hﬂﬂﬁﬂhﬂhﬂn

ma. We begin by noting that the Court did JAct applies to conduct of foreign corpora-
mrﬂynnlhﬂmﬂnﬂnnfwlum ‘tions that bas & direct effect on United
in Scherk. Although it noted the.Cowver- States commerce); Foreign Trade Antitrust

tion as & factor that “sonfirmed” the.desi-

shon, 4t 520w 15, 04 8.0t atQeRT. A-15,
it offered no analysia of (the “gapable of

_settlement” language -of| Arficke II{1)."

Improvements Aet of 1982, PubL. Na 97-
200, §§ 401-08, 9% Stat 1238 1246 (1982)
{affirming that both the Sherman Act and
the Clayton Act apply to comivet of forsign

.The Court did allude in Scherk to the possi- nationals affecting import trade); Restate-
bility that an sward in Tavor of the defend- ment of Foreign Relations Law § 415(1)
aat might be/ under Article (Tentative Draft No. 2, 1981) (providing
?Emlnfﬂnﬁwtmummm that an agreement in restraint of trade

_pablic poligy+d:at 518 n 14, 564 a¢- made or predominantly carried out in the

ﬂﬁ%lﬁlﬂﬁlhﬂmtllm United States s subject to US. antitrust
the lndmpwtlnneufl.puhh: laws regardiess of the nationality or place
puﬁ} under the Comvention; but of business of the partisipants) Even more

mnﬂuﬂimnﬂhﬁ: the lpmnlhmfmwﬂmmhwh
#nfthtpuhhepnimuuptmmm not & “parochial” consideration. We have
\cle II limiting the recogmition of certain already noted that the importance the Unit-

II.'I'T_Hi:mﬂ:phrnued.'W}:rhh:kl.hu
this eoantry’s adopsan and catification of the

Comrvention providels] strocgly persuasive grounds™. See also Comment. Greaier Certaln-
evidenre of congressional policy conaistent v @ lotemationsl Tresssctions Through
with the decision we reach wday™. 417 U5 a2 Chaiee of Formm?, 68 AmJ. i L 388 371

521 m. 19, 54 S.Ct, at 2438 n. 1S, This lasgusge
promgted the following comment by A Jason

the Recognition and Enforcement of Foreign
Asbitre]l Avards: The First Four Years, 3 Gal,
Int]. & Compl 471, 488 (1978 “Thus, the

(Y

T

5 (AL)
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od States socords its antitrust laws iz well
known, and that our insistence on a judicial
forum for antitrust elaims in international

different policies &t iasue. In Wilko, the
Court observed that the securities lsws

. Slinde; and it decided that the individual

\, Investor would be better served by enforee-

~yment of the arbitration elause

V%~ The paliey underlying the antitrust laws,

| however, is pot ta proteet individual compa.

| mies, but to protect competition. In Amer-
H.:F‘i'lnukhutu“hmwm

opimion, oaly af the enforcement of a prospec-
tive arbitration clause affecting am antitrust

clapr. We express no opinion on the quesiion

783 FEDERAL REPORTER, 2d SERIES

can Safety Equipment, the Second Circuit
nhaerved:

policing the sec
laws gve,_d primarily to protect a
fairiy “specinl interest” group: those

lnws i fllustrated by the fact that suooess-
ful antitrust plaintiffs are aliowed to recov-

"er treble damages, while securities plain-

tiffs may only recover their actusl dam-
agea. If we engage in 8 Scherk -type bal-
ancing exerciss, therefore, we muost weigh
the private party’s interest in the arbitra-
tion of international econtract

aguinst the public’s interest in the preserva-
tion of economic order in the United States,
Buch & balancing exercise can have only one
result; to enfores the private arbitration
elapse at the expense af public policy would
be “unresscnable” ™ Ef-Zaputa 407 -US
a0, 52 SCL ut W13

whether (he parses can ajfee to arbitrate &

e —
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[ 2 R R RS- ]

C. Implications for the District Court
[14] Appellant has argued briefly that

Avondafe Ine, 67T F 2d 1045 [5th
not had the occasion o decide whether the

b subeitted to arbitration. 1f the distriet
coirt belleves that Soler’s antitrust claims
are separable and that the intereats of judi-

See Cobb v, Lewis, 488 FId mi 4% Pitokioy,
Arbitration and Astitrest Enforcement, 44 MY,

cial economy would be served by siaying =
determination of these claims pending ars-
tration, it will be sble to allow the arbiter
to make an initial deierminstion on the
“good caose” fmpe [f the arbiter finds
that good canse existed, the distriet eourt .
may not need to reach the antitrust issues;
if the srbiter finds that Mitsabishi did sat -
have good cause to terminate the contrect
the district court may then need fo decide
whether the termination was caused by a -
violation of the astitrost laws ' We leave
the method of decision, including spocifical-
ly whether or not to entertain further evi-
dence and/or argument-to the district

The judgmept.af the district conrt sub-
mitting Soler’s aptitrust claims to arbitrs-
tion is réversed; as fo all other issmes the
Jjudgmest of the district court is affirmed
The case s remanded for further procesd-
{ pellee to receive half jts costa

;
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’ \
NATIONAL LABOR RELATIONS
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