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119. UNITED STATES: DISTRICT COURT, NORTHEHRM DISTRICT
OF CALIFORNIA - 10 April 1980 - Mitsui & Co. (USA),

Inc., v. CkH Refinery, Inc., Pacific Refining Co.,

Coastal States Trading. Inc., CIC Industries, Imc.,

Coastal States Gas Corporation #

. Effects of an arbitration agreement oo judicial
prucesdings - Walver of arbitration

(See Part 1.8B.1)

MEMORANDUM OF DECISION

e defendants have moved to stay this
ion pending arhitration Far the reasons

p.116 ff. Copyright

Mitsii &3 & New York corporation; CEH, a
‘roming corporation. Delivesy was o be
ade in Indonesia

The Coasial Staies defendanis are Pacific Re-
ting Compasy snd Coasts] Sttes Tradung
T

discumed below, the motion i granted, and
all further proceedings wre staynd penoing
arbitration,

The Record

‘The, pluintiff filed suit on November 15,
1998,/ In Januvary 1979, CAH moved for a
more definite statement, and Constal States
moved to dismiss its purent corporstions on
jurisdictional grounds® The parties re-

prejudice. [n Febrosry 1979, CEH fled an
answer and counterclaim, [ater amendsd
that made oo mention of wrbitration. Mit
sul spawered the amended counterclaim oo
May 21, 1979, ;

On that day, Coastal Statss moved for a
stay pending arbitration. It relied va the
ail sale contract, which provided that [ajry

The text is reproduced from 4932 Federal Supplement,
{C) West Publishing Co. (19B0)

1 |n sliernate county, Mitsul bases Lhe same
fmcts on theornes of esoppsl, interference with
contract relations, amd frood

4. The complikil had named Coasial Staies Gas
Corporation and CIC Industries, Inc., &8 o
sl defendancs
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controversy or claim arising out of or relat-
ing to this Agreement, or breach thereal,
shall be settled by arbitration.” See F.0.H
3l Sales Agreement, General Conditiom
§ 112

Mitsui acknowledged the validity of the
arbitration clause, but contended that
Constal States eould not invoke & provision
of a contract o which it was ool party.
Constal States costended that it was enti-
tied to the bemefit of the arbitration clause
terma of the oil sake eontract into an alleged
ugresment involving Cosstal States and al-
feged that the defendants were agents of
one another,

The parties argoed the motion on August
53,1578, At the hearing, C&H expressad jts
opposition Lo & stay, but informally reserved
the right to alter this position, subject to
giving Mitaui advance notice.

Following the besring, Mitsui verified
C&H's opposithon to the stay and moved to
“clarify” the allegations of ita compiaint
Coastal States argued that the plaintiff
should be bound by its “admissions in the
complaint,” while C&H claimed undue bur-
den in having to respond to an amendéd
pieading. The Court granted Mitsui lenve
to amend an Cetober 10, 1979

i [Prior io the filing of the amended somplaint,

Feoogritin and Enforcement of
Artitrel Awards, [1970] 3 ULAT, 2517,
Moo, BEST, reprinded full 5 USCA
§- 200 oiWest !:“llﬂﬂ fthe “Convenison™).
mnecied the Convention sy positive
ww wefthy e adediion of 7 af the Aet
See 3 US.CA §§ 201-208 (West Supp 1879)
The Act governs el contracs “evidencing &
transaction inolving cammerse,” 3 US.C § 2
“amamg the severad mates or with foresgn na-
Loms,” il § 1. Thi Convestinh apfliad 10 (M
§ 2 agreemenia, § US.C.A. § 202
The Couri will treal the molion a3 oo
brought sobely usder § 3 of the Acl.  The par-
e hnwe Botl brsfed the impart of the Canven-

")

NEW YORK COMVENTION

Bocause the amended complaint® pon
perted to separate the terms of the ofl mly
contract from those of the Comstal Statey
contracis, the Court invited further bes
on the stay motion. Cosstal States contis.
ged to fnsist that esch of the plaintify
theories of recovery implicated the wrhitrs.
tion right In Mitsui's view, the amend.
ments mersly confirmed that its separais
counts preventsd Cosstal States from js-
voking arbitration. ’
Prior to the hearing on December 1,
1678, C&H informed Mitsui that it would
join Coastal States’ motion to stay.

It b uncontroverted that CEH had o
right to obtain a stay when Mitsni [t
filed suit. The plaintiff alleges that O&H i
a party to the ofl sale contract, The arbic
tration agreement embodied in that oo
tract is governed by the United Statea Ar
bitration Act of 1926..9\US.C. §§ 1-M
(1976) (the “Act™)® Section § of the Act
permits & defendant toobtain & stay pend-
ing arbitration.”

Mitsui srgues that CEH has waived s
right to chisin & stay by its conduct in this
litigation. 'Acknowiedging that the case i
cleas, the Court must disagree with Mitsal

Discussion
[1] The Court begins with the premiss
that “waiver 5 pot favered and the fact
misst be viewed in Hght of the strong feder-

tion in the waiver conlext Brm-ihﬁ‘ﬂ_ul

wenlion art. 103}, reprmted foll 8 USCA |

7. Seciion 3 provides in relevant par:

pending 2 shall oa appliostion of oht
of the parties stay the trial of the pction wstil
mich arhrstion has bera had in sccordence
wrlh the Lerms of the agreement, prowsding
thé appliceny for the stay is nol in defsull in
proceeding with erbitration

§USC §3 (1976

United States’
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the amended complaint® pur
separate the terms of the oil sale
‘rom those of the Comstal Staies
:rjrﬂ'au‘thﬁhﬂflu‘thh-’-ﬁ.'
iy motion, Cosstsl States contin.
sist that each of the plaintiffs

' iy the trizl of the sction antil
arfisrafion has been had in mccordsace

SMATIONAL IUDICIAL DECISIONS

o policy supporting international arbitra-
tion agreements” Shinto Shipping Co,
Lid, v. Fibrex & Shipping Co., [nc., 572 F.2d
122, 1330 (9th Gir. 1978). In order to find
3 waiver, the Court "must be convinced nol
snly that the [party seeking arbitration]
acted inconsistently with that arbitration
right, but that [the objecting party] was
prejudiced by this action” Id.

The Shinto Shipping court affirmed &
irial court’s refosal to find waiver afteér
tmamining the {sirness of requiring theob-
jucting party to arbitrate. The @laintiff,
who kad sued to compel arbitration, had
taken three depomitions for dse in arbitra-
on, This conatituted s misgss-af discovery
beeaume arbitration rules did wot allow for
wmpelled testimony: The delendant had
participated in the depdmitions even though
it inew they were improper. Just after the
st snssion #nded, the defendant contended
Gat 3 waiver had cccurred The Niath
(eruif rejected this argument because
B defandant fuiled to show prejudice from
B limited discovery. Four factors demon-
Rrated the lack of prejudice: (1) the defend-
=k kad not shown that the testimony would
materially affect its case in arbitration; {2}
t had been sdequately represented at the
wmmions; (3) it had incurred “insignificant™
apanss; and, (4) it sould have svoided the
wng, but instesd schemed to awoid arbi-
mton, [fd st 1330-31.

This holding makes clear that the object-
iog party bears the burden of demorstrat
By prejudice by s convincing showing
bsed an the entire record.

L CLH suggesis that the waiver issue hoild bs

i=hmizied fo arbetration with all others. bus
brver piiempts 10 explain the Misth Clroult's

L The parties. conducted limited discovery Mo
ware taker. Coasial States neviher

Sodecied nor responded to discovery, laking
Be view that discovery should swait the i
Ome of the stay moton.  Mitss snd CEH
®ch filed two sets of reguests seelung Jdocu-
Benly and indesrogatory answers from one aa-

¥, A

[2] Undoubtedly, ChH acted incomsiat-
ently with its arbitration right In its an-
pwer, it contestad) the plaintifl™s clsims
without alluding % thit right. By its coun-
tereipim, it soughs fudicial reliel respecting
arbitrable ixsves’ [t engaged in merits dis-
coverye. b fHed motions rabsing matters
popelatsd to arbitration. It imitially op-
posed & co-defendant’s stay motion. Final-
Iy it waited over one year from the filing
wf suit before seeking arbitration.

The sole issue” is whether the plaintiff
has shown that it has been prejudiced by
these acia.

Mitsui comtends that i would have
sought its remedy in arbitration had C&H
requeated & stay promptly. It argues that
its burden i3 met with the showing that it
both incurred avoidable expeose and pro-
duced discovery maferials® m & result of
CEH's delay. .

These factors are relevant in determining
whether the litigation bas resched a point
where “it would be manifestly onfair to
permit ane side to resort io arbitrabion over
the protest of the other.” Cavac Compania—
Ancnima Venezolana de Admisistracson y
Comereio v. Board, 139 P.Supp. 205, 209
(SD.N.Y.1960). However, they do ot nec-
easarily preclode a late stay. [n terms of fair-
ness bo litigants, the question ia whether ths
hardship to the objecting party outweighs
the strong palicy favering arbitratian

I & party bes not been subetastislly mis-
led, his claim of prejudice lacks the foros it
might otherwise carry. When & dafendant
participates in litigation after commument-

other., C&kH responded o both Mitsul ssto

Prior 1o the filing of the imitlal sty motion,

Mitais had produced over 2,500 deCuimenls msd

had fermished & lew iRlETOREIORY

response to CEH's first requests.  The

hawe sipalated that Mitsul's responss Lo
secornd CLH et will depemd on wihether
sction |s stayed (Meither parmy sought =
tective order prioe o farnishing discovery ma-
terials

Mlitsus seems (o sRgEesl Chal the defendants
schemed Lo deny it legitimate discovery from
Coastal Siates. The Cows finds this 1o be
faghly speculative nrd cannot draw such 8 cen-

clusson from the)pitEY Staftes
Page 3 of 12
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ing an intent to arbitrate in his answer, far
example, "the burden is heavy on one who
would prove waiver.” Hilti, Ine v. Oldach,
332 F.2d 368, 3T (lst Cir. 1968). Accord,
Martin Marietta Alum., Ine v. General
Elec. Co, 586 F2d 143, 146 (9th Cir. 1978)
{arbitration ma & bar)l Courts are mare
likely to enter a late sty if convinced that
the ohjecting party could not have reasos-
ably relied on his adversary’s apparent elec-
ton % litigate In Nuclear [mstallation
Serve. Co. v. Noclear Serva Corp., 468 F.
Supp. 1187 (ED.Po1678), for instance, the
defendant participated in litigation for one

that this expense could not justify « finding
of waiver, Id at 1194, Similarly, in Shinto
Shipping, supra, the objecting party in-
Wﬂmhwﬁﬂpﬁqmmhm
discovery. In rejecting the claim of waivér,
Judge Beeks emphasized that the “defend-

“convincing evidence ahd ‘tlear equity”
nesded-to support & waiver./ Shinto Ship-
ping Co, Ltd. v. Filrex & Shipping Co.,
Ine, 4235 FSupp 082 1002 (N.D, Cal
1976), affd, 5T2.F2d 1828 (9th Cir. 197TBL

Mitsai incurred expense by vigorouly op-
posing Coastal Stater” stay motion. Aware
that C&H had reserved its right to seek a
stay, it made a tactical decision to strive ta
wvoid arbitrstion and theroby sssumed the
risk that its effort would be rendered futile
by C&H's change of mind The Court
agrees with the plaintiff that C&H eould
not have wtood by justly as Mitsui commit-
tad itsell irretrievably to the Hiigation. As
& lawwgit progresses intn later stages, a
mere reservation of the right to arbitrate
eannol prevent the objecting party from
concluding ressonably at some point that
the right has bess sbundoned. This is illus-
trated vividly in Demsey £ Amoes, [ne v
5.8, Sea Star, 461 F24 1009, 1018 (2d Cir.

NEW YORK CONVENTION

1972), where the court held that it would
& “groas miscarrage of justiee™ to
arbitration following a complex troal o
merils even though the arbitratios
bad been reserved in the pleadinge
I The point of no return has sot

rioe Agencies, [ne v. Louis Dreyfis Cop,
455 F.Sopp. 211 (SD.N.Y.1978). Neithe

ease supporta its position.
In Gulf Central, the stay applicant bl

unduly, nor to stretch oot the procesdisg b
its wirmcat, aa if it were merely & checie
game in which esch player awaits the mus
mum time before he oext mowes” I
FSupp. at 8T7. Yet it did not find preje
dice in the delay. The parties had arbitret
ed  related dispute before the stay we
sought. The court found prejudice beoums
s stay “would require & second submissie
to arbitration of an isue that.could haw
béen submiited and decided at the timed
the first arbitration procssding.” [d T
case would be relevant only if Mitsui coul
demonstrate that similar waste would =
malt from the estry of & stay order hem
Relying on Pallux Marine, Mitsui argus
thet {ls siuy oppoaition has been wasisd
becawse C&H's delayed joinder “moatt’
that effort. In that case, a petitions
sought W compel arbitration in sccordass
with the terms of a charter party. ™
respondent conteated both the charier pard]
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, where Uhe court held that it would s

roas miscarriage of justice™ Lo aliow

ration following & complex sl o8

ts evon though the arbitration righ

been reserved in the pleadings.

se point of no returm haa not bem
here  Little of substance his o

2
?
%

F.Sapp. at 977, Yet'it did not find prey
dice in the delay. ‘The parties had arbitrt-
ed & related Jispate before the stay we
sought. The court found prejudice beckus
a stay “would require & second sabmissies
to arbitrstion of an issue that-could hs™

the first arbitration proceeding.” [d T
case would be relevant only if Mitsui coe¥
demonstrate that similar waste woukd ™
sult from the entry of a stay order b
Relying on Prllux Marine, Mitsui arge®
thal iis stay opposition has been Fﬂ"’"_
because C&H's delayed joinder “moot
that effort. In that case, a petition®
sought to compel arbilration in
with the terms of & charter party. 1
respondent contested both the charter par!

MATIONAL IUDICIAL DECISIONS

gad the arhitration clause. See 455 F.Supp.
it 214 n3. For nearly six months the re-
spondent "refused to arbitrate and sctively
opposed the instant petition, through exten-
gve discovery, briefings, affidavits and sev-
sral court appearances.” [d. st 214. Four
days before the scheduled trial in which the
gourt ‘was to determime whether & charioer
had been formed, the respondent *ad-
mitted” the existemee of am arbitration
agreemest and filed an smended answer
requesting that the charter party guesticn
be referred to warbitration, \(The court
ety of leave to smend, it fotind prejudics
becsuse the last minute reversal might have
mooted the fively efforts of the parties in
meking & court determination of the char-
ter party question, [d st 218 The Pollux
Marine holding surely mitipates sgminst
CAHY srgument that the waiver issue
thogldbe referred to wrbitration. The
and-# deciding the insue tendered to it by
the partics.
As these cases reflect, courts must insure
that duplieation of effort in separate fo-
rams is minimized. If an objecting party
ean demonstrate concretely that such dupli-
estion would result from s belated attempt
o obtain & stay, prejodice will fikely be
found E g, Demsey, supra, 461 F2d at
W8 (arbitration sought afier case fully
tried;; American Locomotive v. Chemical
Ees, Corp, 17H F2d 115, 118 (6th Cir. 1948)
(stay wought after mearly eight years of
protracted litigation), cert denied, 336 U.S.
09, @ S5.Ct 515 93 LEA 1074 (1M48);
Radintor Specialty Co. v. Cannon Mills, Inc,
¥7 F.2d 318, 319 (4th Cir. 1938) (stay sought
on day of trial). Mitsui bas not mpde such
llhil’i:‘.
Nor has the pluintiff shown that it will
maffer concrete harm in the arbitration fo-
ram s & result of the Htigation activity. It
trgues that the defendants have gained an

Y. 119.%

unwarranted sdvantage through discovery,
but does not show~how the documenta it
produced will impair it ease in arbitration
See Shinto ERipping, supra, 572 F2d at
1330, Ifvhis pol shown, morsover, that
these materials would have been unavaila-
ble to defendants through the wrbitration
proces. If discovery had beem substantial,
the Court might presume that prejudice
exista. See Liggett & Myers, [nc v. Bicom-
field, 380 F.Supp. 1044, 104748 (S.D.N.Y.
1974) (thousands of pages of deposition Les-
timony and hundreds of docaments). Bui
the Court caonot base such a presumpice
an the limited discovery that has occurre
ts date. If the discovery record B spars
an ohjecting party must show specificall
how its case has beenm impaired Abaer
such a showing, the strong policy favenr
arbitration controls
The law is clear that waiver “ia not to

lightly inferred™ Carcch v Rederi A
Nordie, 389 F.2d4 602 66 (2 Cir. 196

defanlt despite substantial delay and int
vening proceedings.”).

Mitsui has pot made the eonvinsing sh
ing needed to sustain its vuroen. AL T
the record permits an inferencs of preju
to be drawn. Prejudies cansst bs show:
inference alone Exsmiming the fast
light of the strong policy favering arb
tion, the Court must resolve all de
against the objecting party. The (
concludes, thersfors, that Mitsoi can
eeed in arbitration st this time wi
prejudice to its case. CLH has oot w
its right to obtsin a stay.

Accordingly, this action i stayed pe
arbitration in sccordance with the of
Rt

United States
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MATIOMAL IUDICIAL DECISIOMNS ¥, 121.1

181. UNITED STATES: COURT DPJAF}FE&L‘E, FIRST CIBCULT %=
25 February 1881 - Societe Generale de Survéillance,
S.A. ¥. Raytheon European Management and S%stems

[.'ﬂI.EI.ﬂI -

Order restraining arbitration proceedings other than
those provided in the arbitration agreesent - \Séope of the
srbitration agreement

(See Part 1.B.1,4)

Hawk missilen.\ REMSOD wought to arbi- “PPesi
trate the disputs befors the American Arbi-  This court has jurisdiction under 28
wation Amocistion in Boston. SGS then USC. § 1Ea)1), which provides for ap-

The text im reproduced from 643 Federal Reporter,
2d Series, p.BB4 ff.
Copyright (C) 1981 Weat Publishing Co.

dispute, shall be forthawih 0%, Gften ex parfe, snd terminste with the
and ruling on preliminary infunction. |1 Wright &
S— dvoeminad. At N ot e at Pricate CAA

L
Erbiirntion: § T96 m §16-62T (1873 Hegurdless of mame,
SEharuias the court shall onder the the two orders here, both entered Bfter notice

parthes 1o arbdtration
L Appeaiabiliy under 28 USC § 128001 o, TN WO IR RERSCO o R

United States
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pages set forth a series of Articles spelling
out the matore of the work, and provided

pr'h:ﬁql,nﬁi.lm'itjm

deniad Bib mom. Dewass v Lummus Co., 368
US 866 2 ST, &0, 7 LE4A2d 534 (1962
Gresder Contmenisl Corparstion V. Seoherrer,
44X Fid 1108, 1102 24 Cir, 1570). In this
circuil, however, Uhere b suthonny alowing an

SEW YORK CONVENTION

ter No. 7. That change order
ber of the Basie Contract (11
typed in the upper left hand o
“T" typed under the printad L
sumber”; it has the same print
the face and back as No. 6; but
on the front simply refers to the
dum of Understanding and do
that other terms and conditions .
mme,

On June 12, 1977, the parties
Change Order No. & That char
tlsc has the same Basic Contract n
the upper left hand corner; it has
ber “87 typed under the printed le
u.nuﬂ:.-";uh“.‘-llﬁ
on the face and back as No. 6 It
bowever, not for the
tles but for their field testing, in
tad evaluation. And, Fke order N
unlike order No. 7, it has the type
=ent on its face: “All other ten
oeditions set farth in this contract
‘Iﬂuw_r"
Subsequently, a dispute arose in
mmﬂiﬂﬂﬁtﬂ-
"'ﬁrﬂrfmunndummun
i After informal efforts to resol
?mmmmnﬁ
m Switserland under Article 172
Basic Contract. SGS opposed this 2
“an, however, arguing in a letter to
0 that the testing and other »

United States
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Article 16 pry.
the Basic Contract will be “ege
meeordanes wig
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gange the Terms and Conditiona™ Thas,
pren though Change Order No. Six, mnd
mbsequent change orders were writtea on a
pw Haytheon form—one with printed
jerma on the back providing for arbitration
b Masachesetis—the terms of the Basic
Cantract, pot the printed terms on the back
ol the form, appesred to govern

In December 1976 the parties signed =
Memorandum of Understanding which set
forth certain changes in the work provided
by the Basic Contract, particularly with re
mect Lo management services, the rate of
wrhange and payment The Memoraadum
sales that the sobject matter “will\form
s hasis of & firm delinitive coatraet™ to be
escubed before Janusry 31 19TV © That
memorandum was sitsched o Chinge Or-
der No. 7. That change order fiaa the num-
ber of the Basic Contract (11.1108.020144)
typed in the upperfeit hand corner; it haa
T typed under the printed legend “= o
mmber™; it has the same printed terma on
the fure and back/ms No. 6; but the typing
on the front wimply refers to the Memoran-
dum of Understanding and does not say
that gither terms and conditions remain the
Eme

O June 12, 1977, the parties agreed to
Ciange Order No. & That change order
3o has the same Basic Contract number in
the upper left hand corner; it has the nom-
ber “B” typed under the printad legend “c.
& sumber™; it has the same printed terma
o8 the face and back as No, 6. Jt provides,
lowever, not for the transportation of mis-
dles but for their field testing, inspection
ind evalustion. And, like order No. 6, but
wliks order No. 7, it has the typed state-
bemt on it fase: “All other Lerms and

Gispute failed, REMSCO sought arbitration
% Switzeriand under Arficle 172 of the
Baic Contract SGS opposed this arbitra.
ton, however, arguing in a |letter to REM-
50 that the testing and other services

On December 17, 1979, EEMSC0 filed =
motion Lo dissolve ths FeEtrain-
ing order or in the sliernative to “condition
any ... injanction . .. upon SGS's partic-

i .. nrbitration in Laussane

tration in Switzeriand. 5G5S {fed & re
sponse in which it denied that the arbitre-
tion ciause in the original contract spplied
to the present comtroversy but appsrently
waa prepared to allow the srbitraton to
proceed, reserving the right to argue that
Article 1T of the Basic Contract does nol
apply. Thus, at the present time Judge

e o AT

Association in Heston Page@ of 4ifect,
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while some form of arbitration i3 proceed-
ing {with reservationa) in Switzeriand.

IL
In appealing from Judge McNaught's re-
fusal to dissolve ar to modify the Lemparary
restraining order, enjoining arbitration be-
fore the Ameriean Arbitration Association
in Boston, REMSCO makes three basic ar-
guments. First, it claims that the district
court erred a3 & matier of law in izsuing the
temperary resiraining order, for the Feder
el Arbitration Act, sot Mesachusetts state
law, applies to this procesding, and that Act
does not grant the court the power o stay

¥

NEW YORK CONVENTION

There is & strong judicial policy favorin
the submission of contractoal dispubes g
arbitration—particalarly under the prov
sions of the Federal Arbitration Act, whisg

held that the term “commerce™ in this pr

vision of the Act refers to isfersiste o
fareign snd is to be broadly e
strued.  See, & g, Weight Watchers of Qe
bec Lid v. Weight Waichers Iot] Ine, 33
FSupp. 1057 (EDN.Y.19T5); Caribben
Steamship Co, SA v."La Societe Navah
Caennaise, 140 FBupp. 16 (E.D.Vie.1955
In this czse, both the Basic Contraet ani

Forsign Artitral Avwands, 5. Exec. Doc. £ 5k
Cong., 2d Sess. (1088} Cuighey, Accession by
ibe Uniied Stated 1o the United Mationy Coo
vention on the Recogrution and Enforcensent of
Foreign  Arbitral Awsrds, 70 Yale L 1048
(1881 JAsucle 1]} of the Convention g
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Turnpike Commission, 376 F.Supp 579
ness Syaterms, [oc. v. Pennsyivania Turnpike
Com., 511 F2d 138 (3d Cir. 1975} see
Prima Primt Corp. v. Flood & Conklin Mfg.
(o, 888 U.5. 395, 87 S.CL 1801, 18 L.LEd24
1270 (1967). [There is no such inconsistency

- B

|\ [4] We sgree with the district court
that SGS i fikely to prevail in its clim that
Change Order No. 8 Is part of the Basie
Contrast and that it does not form part of &
bew comtrmet imstituted by Change Order
No. 7. We note that this issue, under the
lerms of both the Basic Conmtract (Article
15 and the Memoramdum sttached to
Change Order Mo. 7, s to be decided a3 a
matter of French law. While the partiea
fave not briefed French law, s cursory re
View of its basic principles suggests that
are free to look to objective indica-
of the parties’ intentions. Kene
English Law and French Law, A

L Zee also Shinto Shipping Co. v, Fitwex Ship-
Ping Ca, 572 F.2d 1328 (Sth Cir. 1978) Griffin
*. Semperit of America, Inc., 414 F.S5upp. 1384
{5.0.Tex 1676), where federal courts Rave em-

Ll.5

Comparison, pp. 100 et seq. (1980). Com
pare Restatement of Contracts §§ 235-28:
Thers wre mumersOs indicstions that tk
parties intagded Change Order No. B to
govertded by the Basie Contract y
For one’ thing, there is the obvicus fa
that both Order No. 7 and Order No. B wer
referred 0 a8 “change™ orders. Both
fer, in their upper left band corners, to-t}
Basic Contract by its number (111108.07
0144). Both have numbers (*T" mnd =f
reapectively) typed usder the hesdings =
. mumber”. For another thing, sever
eritical basic matters, much & secrecy, inau
ance, credit, and aondits were dealt with
the Basic Contrect but pot dealt with in ¢
Memorandum attached to Change Ord:
Mo, 7. These omissions are odd, if ¢
parties had intended Change Order No. 7
begin an entirely new cootractual relatio
ship, but they are net ot all edd if t
parties intended the Basie Contract to go
ern except where modified by the terma
the Change Order. Finally, Change Ord
Ho. B, while it refers by number to
Basic Contract, nowhere refers to Cham
Order No. T.

rﬂnthunu!rl:l.lﬂ.hlﬁhﬂn.
doea not specifically state that other terv
and conditions are to remain the sams, o
the Memorsndum attached to it says th
the parties will enter a “definitive oo
tract”™. Yet, whether Changs Order No.
was meant ilsell s costitots that “dslf
tive contract”™ & unclear. Ewven if it waa
meant, basic terms in the Basie Contr:
might still be intended to apply. Ar
Change Order No. & may in any event pi
up terms from the Basic Contract, for Ho
might well have been intended to be “def
itive™ only aa to matters within its spec
suhject matter: the costs of transportati
and related services in 1977, On the ba
of the information before the district cou
and before us, it appesrs likely, und
French law, that Change Order No. B wou
be found to be part of the Basic Contra

iertained moticns (o restrain & party from p

ceeding (o arbitraison under the Federal Ar

Eratiom mn—;—u

[ ] A
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If a0, Article 17, with ita provision for ICC
arbitration in Switzerland, at least arguably

the partss’ dapute.
E Onee it is determined that Article 17 of

dputa
tion/'If Article 17, in fact, governs the
underlying dispute of the parties, then Lhe
clause on the back of Change Order
No. 8 is incomsistent with Artice 17. It
eould Bot therefore comprise a part of Lhe
Boston, not having been to by the
ahenld be . EVER
i Article 17 later turns out not to govern
the underlying dispute, referral to Switzer-
land now & still proper. Whether 5G5S is
correct in contending that the testing of
misailes is so different from their transport
that Change Order No. 8 (while within the
Basic Contract) was meant to be outside the
mope of the srbitrability classe in itselfl 2

matter for the Intermational Chamber af.

Commerce arbitrators. The imuve of the
scope of an arbitration clause in & contract

i an appropriste matter for arbitration”

Butler Prodocts Company v. Unistrut Gar-
poration, 367 F-2d T33 (Tth Cir. 19664 In
the present instance, the Rules of Conclia-
tion and Arbitration of the lntermational
Chamber of Commerce expressly provide
that as long aa there s io the opimion of the
1CC Court of Arbitration “prima facie” an
agreement to arbitrate, “the arbitration
vhall procesd”, and “sny decision as to the
arbitrator’s, jurisdietion shall be taken by
the arbitrater Kimsell.” Article 8, Section
3 5G5S bat entered into arbitration pro-
esedings in Switseriand for the purpose of
trators there are more likely to be familiar
with commercial dealings in this area and
with Prench law, and since the proceedings
are under way, the order of the district
sourt enjoining arbitration in Bosion is well
wi:lhinll.idhullﬁnn__l

C
[5] REMSCO argues, however, that if it
is determined in Switzeriand that Article 17

redevani Eﬂlﬁihluﬂ‘lmh#ﬁ'
ed now. The district court remains free ®
ness of its restraining erder should there b¢
an authoritative determination by & comp®
tent authority elsewhere that Article 179
so limited.

ncope
cle 17 s found to apply, the arhi
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Affirmed and remasded for poamible Mo
ther procesdings comsistent with Lhis gpin-

) if Arti-
jon.

H“#j‘}hﬂl’ﬁl‘lﬂ
-lhlhthnﬂllr'-lﬁﬂh Shoald it
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in Switzeriand. The parties are  tain arbitration thers, the parties remain
there, at least to determins the

_jﬂ-ﬁtﬂ:tmﬂmnﬂ' appear that sa injunction is needed to ob-
und.u*l.htlﬁ'.: rules with arbi- free to request the district court to imue it

Fn-ui-l
Ii.l-til:lrml'l'awl-ﬁ

i

HHEI AR TINHLIE Biianne

of
L writh.





