58 FEDERAL SUPPLEMENT

vaslipes pained by recallinge woureid toach-
gra instéad of hifng new probatonaey
teachers, nrad Lhe publie interest in reinflore-
ing soalraciusl expecialions, smply do ol
mmpare with the paldie interest invalved in
ndding Ealamazes schools of the terrible
effecta of seprogation, The publie interest
lien strongiy wilh the sbarl's previcus order
CONCLUSION

The court, |_'|11r]|:1|.|;' pane of Lhe lesls
abtuining o stay Lo b met, donies the pe-
quessl [or o slay pending apgeal

\CCh
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In the Matier of the Arbitration betwegh
~ Bigval BERGESEN, as wners of (the

M.T. S5YDFONN. FROSTPONN), &nd
" NORDFONN, Petitioner,

and

JOSEM'H MULLER GEEMMEATION,
Respondent

Mo, B1Ciw YE0E-C5H,

Unitexd “Biates” Disirset Court,
ik MNow 1ork.

Oet 7, 1982

Morwegnan ownoer ol lhres corgpo vess
wela commenoed acbwon agminst charterer of
veasels, Lo confirm and enter judgment
upon award of arbitrators rendensd in New
York 1n fover of owner anad ngminst charier-
er pursuant Lo artulrabion elouses contaimed
in charter partim. The District Cowri,
Haight, I, held that conventson on the ree-
ogrmitiomn and enforcement of [oreirn arbi-
iral awards, as implemented by
States law, appled Lo arbitration award
invalving loregn intercsts and rendered in
United States.

United

Order accordingly.

interpational Law =13

Although Conpress, in guse af ratfy-
mE of implemanting “Convenlion on the
Recogniton and Enforcement of Foretpn
Arbitrnl Awnmrds” could not include [T
fops conlrary Lo express enacimentS, of
convenlion, where convention itsell/prive
vd that convention applicd o all bl
awards remjored in country Biho Lhan
slate of and Uk, TWeErds not
conasderid ma domesise il state Bl enlorece-
mont, even if soch awarddswirs rendered (6
Lermilory of that stagsy, anddCongress exelud-
od [rom coowvenitben Snly agpreement or
award arising oul o commoreial relntbon-
sliig which Sy’ enPirely betwern cilimens of
United StaleshgOnvention, =5 [1= TEEERIRTEELAEL A
by Updge-tElates law, pppled 1o arbitenton
awArradalving foreign interests od Fen-

forted Yo United States. 5 UECA §§ 201-
Sos, G2

vnforerement

Healy & Huoille, MNew York Lity, [ar el
tixner: Hoymond A, Connell, Elisa M. Puoy-
lese, Mew York Cily, of coursel,

iz CTTETR Berson, Lalllander & ."l[l.""-'."l‘.lﬂrb:'_..'_

Now York City, for respondent; Michael T,

=udlivan. ‘-[:-'I‘.:I.i'.. B’ :‘;l.ll'llh'rl_F" H-l_“-l.' 1{ |rh

Lty ol ocodnsal

HEMORANDUM OPIKION AND ORDER

HAIGHT, Lhstrsol Jodge:

Petitianer Sigval Horpesen, the MNorwe-
rlan owner of thres carg vessels [ HBoppes-
en |, tommenoed Lhid adlion Lfainsl respon-
dont Joseph Muller I'ur|-:|r|.|.L.4|r| {“Mualler™)
n Swiss corporation and charlerer of the
vesmgls, o conlirm and eoler Judgment
upon an awwrd of prhitrators rondered in
Mew York tn fover ol Berpesen amd agadnst
Muller pursusnt 0 arbitrention clauses con-
tained In the charter parties. Bergeser in-
volkes Lhe jurisdicton of ths Gourt purss
ant to Chapter 2 of 8 UT5.C, entitled “Con-
veption on Lhe Heecopmilion and Enflores-
ment of Foregn Artelral Awarde 9
UaC &5 201-208 “Conventbon™)
Muller contends that the arbitration award
RIS = (all under Lhe Convenlios, and
that in consequence Lhis Court lacks subjeet

{ L

Tk

United Staf]

Fagde

el ol
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matier jursdiclion. The case predesld in
cireumstances rendering its avoodence im-
peasible, the question of whelher the Con-
vention, as [mplemented by United States
L, applies 1o pwnrda involving foreipm
ipterests bot made in the United States, o
only to awards involving such interests and
made in foreign countries. The Second Cir-
cuit hos moled Lhe disagreement of com-
menlalors on this guestion, [XS Stavberg +

Natjonal Metal Converters, Ine, 500 F.2d4
424, 428 n 2 (1974), and itsell charpcterized
the coniroversy 2= “intnguing” in Andros
Comparma Maritima v. Mare Rich & Co.
A.G, 578 F2d 91, 659 n.ll (2d Cir. 19TE},
plthough finding It unoeccssnry to resolve
the guestson ih sithor cane, or, so [ar as
appears, in any other cose.

This Court constroes the Convention, @
LA pltrn.rcr.hﬂl bry Uaited Statles lnw, Lo L
te arbitration awoerds involving (o ins
tereats and rendered in the Unitéd Siates
Accordingly Lhe sward will bel eonlirmed,
and judgment entered in BarpesSnts fovor.

P
The charter pactits provided for the
peean carringe of-cabgoes consisting of vinyl
chloride mongmer (“YCM™) and propylen:
between Americin, Caribdrenn, and Burope-
an poral JThere is no diopule that the

1. Clause W of 1he Ootolber I7. 1570 chasler
pamy prevvsdes as folbows
“If %4 any time there thall arise any cooirs
yETierd, QEfJLEL O ClGims relating 1o this
Apreimsent, Lo peErlormance of alleged
bresch thersal, or any matber reElabing to the
constPeEclaan of mberpretation of this Agres
el ided
Lhe ame il

nIsy

mieel, which canmat b= amicahiy
dispased of by Lhe paries
wpaon the demand of eithes
regcilved by artnlbrofian a

“The party demanding arbiasati
ihe other by rEgialedisd faal

requesied Within 30 [thirty) daya after
friializijg aiach JECLer, gach pEMY Ehall Aodridil s
ane artscrotor wwha shall be persons actively
willhi the YWCM
I business arsl Fxperis

mariy herela, be
iR Bl
1 akall ndlaly

Firlief el LE ]

and comimerallly CanicCLEe
produc. internakic
x ithe LG o dl jgpad lrangportitban.  The
IWME ArCHLMAACE B B
agreement, appont @ bhird

appomnded shall, by mudual
irEntradar,

T

Wi

ahall sprve 54 Chairman oF Lirgiee

al the parlies fails o
seraom L0 adt aa Cha

churtor parties contained onforeenble arbi-
trution elauses! or thal arlstrable disputes
arnde bBiwesen ihe that, under
date of December 14, 19768, an arbiifation
panel appointed Witk Lhe
terms of the classes awarded Begpesen
E61 406,009, with additional ptFrest, runoing
at the rate of 8% per annumentldl payment.
Hergesen has Deen atlempling €ver since Lo
collect this amount, '.nﬁ]'ur with an nddi-
tional $EAG200 phd\Nmerest represanting
paymeni by Bergesen) of arbitrotors’ fecs
and exponses which should have ben pasd
by B akler:

|SrLies, or

in accordance

Bergesgfiaimnitial effort ol collection ook
the oty o an pclion comesoneed in the
couptangf Switzerland in May, 1878, Cer-
{mNdotails of that itigatsen are {urnethed
ahy the affidavit of Dre. C. Mark Broppacher,
[or Berpesefi, sabmitted on the

| do ot pretend to andoe-
iniricacies of Swiza law Lo
which Dr. Bruppecher reflers. [t ia sufli-
cignt Lo say that ]i-.'rgl.'ﬂun kaa nol yet
from Muller in the
Swiss courts; and that Maoller 13 ressting
the Swisa action on the grounds that the
nrbitration award did not [afl within the
that, In order to be on=
forcealde s a judgment in Switreriand,
“the award needid o b conlirmed under

cpgnagl
preseni i,

ginmd mll Lhe

oolamed & redovery

LairvenLion. oG

viow, the Clumrmas of s Adfeerican Arbelrn-
tiom Associaton will, on the spplication of
willier party, appointd Uhe theretolore non-ap=
pewiited] arbicrator or Clisirman, or both, a5
ihe case Ay W, provictid, Hoeever, UWE -
s o persons o appoimied shall be acnvely
comnecied with the WiCM
il Business and an expei

ind comenrncaally
presdEc, =

:n LV AR 1Ire L L The arfMLratiom
hall take place in Mew York, Mew York, and
shmll b puovernicd by (e Laws of the Soebe of
ew Wark, sngd the awand when msde by
g1 =i g IR of Lhe arhitralors may B erlorced
M Ay oo
nd ahall =& final and bisding on e pafties

wimd® ahall have jurisdictihon,

anpwwiherd 1@ Uhe seorkd

*Each party shall pav the costs and expenses

al ihe person appomied by hem, the costs and

gther arbstrator and'or
Chaarman shall b pad by the person deslgs
pated by the mapriay.”

A poimparanle clause appeary in che March O,

1871 charer party, thal Seimng (e second ol the

wn charier (rbies il M [0 SPules b

reveen Berpesen angd Wuller

exprawry  of he

United St_ates:_-;

o e = . —
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!‘In_

the MNew York Civil Practice Law ond Rules
§ T150," Hruppacher nfTalavit of Febroey
16, 19682 atl 9 4.

If Muller i3 correcy (0 Uhoss canloalios -
namely, that conllirmation of the arbilration
award in New York is a conditlon precesdent
to an enforcenble judgment in Switsorinnd,
and thal this ease does not fall under the
Comvention—then Muller may esenpe Habili-
ty entirely. That is bocause it B now
lnte for Berpesen to move o confirm Lhe
gward and [or eniry ol judpment ander
either NYCFLER § 7510 or ils counterport
the Feoderal Arbitralsin Ack aof 1947, 4
D50 5§ 1-14° Under cither siatute, the
molion to conflirm the arbitration awand
mmael e made wilhin o FOAr ol thee mwerd
NYCPLR § 7510; B USC. § 0 The Con-
ventjon, however, oxlends o potential life-

Liwa

line to Bergesen in the form of 9 1154
-ﬁ- m’?r w hieh I:l:'rmlL!: AN .|||rl|||'.:.l.||_|r| o
coorl haviag ;u.‘whrﬂtil:n far an order of
eonlirmation *| whithin Lhree vewrs after ol
wrhiftral award Tolling under the Conveg s
in made UL s thal lsfeline witich Blal-
ler seeks e snatch from Berpguen' prosp-
ing fingers. The cuse Lurns @pon Wwhether
or pot the award ia one “Tallige=tnder 1he
Convenbion,

N

The Cammniioustngsihe REecogpnition
Enforcement. ol \Fdfeign Arbibral Awards
was adopied B the conclusion of & United
Nationg-coplerence which was held in New
Yorksin, 18858, The United Btates
mmnbed the Convontion by encling I'I'.:|_|..
e Tl the Federal Arbitration Ael. or
July 31, 1970, Publ. 91-308 =4 Sl AR2
by which time the Convention wos alresdy
in @lfech O34 olher counbnes.

" The seope ol the Convention, ns enwcled
inta Unitesd States law, @5 delinested in O
U.5C § 202 which provides:
"Agreement or award falling under Lh
Comvenlion. An arbitration
wor arbitral award armmp out af 4 lepal
rtLl.ll.-umni.p. whebther coalraciusl or nol,

iFriement

T, Thas arbyiralion Liresmenty. orovidimge for
arbitratoon m MNew York, amd Beng oo
m mantime transactions, @il wirhin

i
Lined

which 15 conmadired s commercinl, inclad-
g 4 Uranaaclion, conbrack, or agreemienl
titde, fnlls
ar

deseribesd in sechion 2 of ths
I'.I'

(Flalt s '_|-... Lymnvenakion Tagbdui Ugl
pwnr| aremimg oul of such i retalonship
i nl.r.-.:. botwesen citizons of I,"l

1all be deemed nol 1o

Whilgy IR
Unibed Sloles
umder the Convenlion unless Lhdl rein-
thxnship involves property located dheedid,
envisages performance  orgonfgcement
Aiiria ||i_ ar hns mome I|‘.|'|,|,"l" FLRIDIL |:|i-|_' -
lution with one or mofe {opeign states,
For the puerpose of dheRgertion o corpors-
tion is o mtizen of the United States i it
= noorporaled orsbas e princpal place
af husimeasdn e United Siotes”

The |lenaial hptory soys of Lhis seclon:
“Secioq AZ delines the agrecmenis or
awariy, that [all under the Copvention.
Thgeoond sentence of sectlon 512 iy in-
tontled to make it clenr that an AT
wonl or aword fmsAF ouk ol i |:-|_r:|J
rclationship exclusively belween eibtizens

Slntes m nob enforceabla

n 1.5 couris un-

gl the Unibod
undber Lhe Convention
begs it hus o ressonoble relation with o
foreign state.” H.RERep. Noo 91-1181,
st Congr., & Sesm 2 reprinted n [ 15590
1.8, Caxli |_1-||EJ_' & AdMews :-ilii.lll 3502
Conlirmoten of an award under the Cone-
Lo 8 ||I'.l."|'.|'|| [ar by g USsC -'\.} N7,

which remds 1o 118 entirely

"Within throe VLS piter mn mrbitral
wward [alling under the Convention is

made, any party to the arbibration moy

]

EGdrt Saringe _|'.|r.-|u_".||-r|

.|.|||||:,' Lis
ander this ehapler for an order confirm-
nyr Lhe awenrd ds against any other party
The court shall éon-

REAY

to the artubmbion

firm the award unbess it finds one of the

|;1'|.u.-'||jh .’-l.- .-|-|-L'|.I|. o rI|-|'--rr:|I |!-f FisfOpr-

nition or enforcement of the awnrd spec-

flod in the said Convention,™

It has boen held that whers entiraly (o
clgn intercats asgree Lo arbitrate fn New
York despules ;.:.-.i:u.; oul of thelr sommer-
cond PekbDonsthiaf, this Court ko Junslictian
undar the Convention Lo compel prbitration

TR0l and the Federal Arbi
IS Sraviborg

NYCFLR &5 7510,
faliaf Mal W
para, @l 430 )2

ErTeTdaly A~

United
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Ciie ai S48 F Supp. €50 (18E1

and, il neecd artwtrator
Sumitormo Corp. v, Parakopi Companra Mor-
itima, 5 A.. 477 F.oupp. T3 (S.D.KY.1979),
afff, 610 b 2l 286 (8] Cir. 19202

at bar presents Lhe question of whether Lhe
Canverion 8§ provisasns wilh repect io otins
firming the arbilmlors’ award slso apply
where foreign inleresta agree Lo arbitration
in Mow York. To sustssn ls conteniion
that this guesiion musi ¢ arswersd in the
megntive, Muller musi demonsirate o Con-
gressional intent, exproess in the implement-
g stalule of imgHiciL i is purpose or
legislative nistory, to exclude from the en-
foreement provisions of the Convention ar-
bitration agreements
calling [or arkbration n Sew York

b2, appmnt an

Ihe cose

botwoen  {oreirners

The difficully Muller faces is that when
Congress, in enacting Chapter 2 of the Fed-
Arbitrabion Aet, intlended o exclude
CEFLAIN Lransaclions or procegdings, 11 Engw
how 1o do B0

eral

Thus, as we have g&ea 8
US.C. § M2 provedes in part:
“An agreement or award arisineeeat of
such a relationship which/ls enfirely be-
tween cilizens of the LinilSg States shall
be desmed mot to fallundér the Conven.
gnless Lhat Rel3vensncp

Lion LR

property located, sbRead, envisapes per.

formance or affuebcement abroad, or has
some olhet rémsonable rolation wilth one
or moge Yerelgn states"”
Bl 1.

|lemjshass sdd-

In @umitgme Corp, supra, Judge Werker of
ia \Colirt rejectod a contention that an
H’{}Ilf‘“l_lllﬂ pgreemenl sokely Belwoen (-
pigm parties did oot [all onder the Conven-
tion a8 implemented in this country by the
Congreas:
“In delineating the coverage
venbion, Congress expligtly  exeluded
purely domesilc iransaclions. 3 LS.
§ 3L Hupd Congress also inlended to
exelude purcly [oreign transactions, it un-
dosbtedly would have done s
as well™ J4TT F.5upp. at 741

i the Uon=

explseitly

ihe cxse turmed on b o
uEiEE B CimiTe iH’l.ll.q_ AFATal i Spd
arbiiraiors, whsth appear o

A cour Raving jursedict i

INUVE
sty
85 UsiL § 206

irrler thas eBilp-

IFF ney Carech Hhal arp€rnban e BEld en

Here we deal, pot with enflorcement of the
ngreement Lo arbitrabe, but with enforce-
ment of the sulsequent award. Haod Con-
press, 16 delinsatimg the covernpge of the
enforeement provisions of the Coeavenfiogd
desared Lo exclude awards rendered™in the
United Stotes as opposed Lo & I'u:-rl,.'igp o
try, it would equally wndoybledly™ have
mpcde that exclusion explicit. “Bui/there ia
no such limitaton upon the“awards entitled
enforeement  under LHE
Furthermors, the stdtutdiby which the Con-
venlion became 2 paftad United Srates law
i brosd and sfmechizh O U S.C & 3K pro-
viddes that “[a% acton or procesding {alling
under the WWorrrention shall be desmed 1o
arise dndéfr the lows ood Lreatics of the
Unitetl Maflies,” so that the
Havienmnel joradiction without regard to
thedamount in controversy, Under § 204,
fy plicrmalive venue for “an action or pro-

L Conventian.

distriel courts

copling” under the Convenlon = the dis-
trict eourt “which embraces the place deaig-
nated in Lhe agresment os the place of
arbitrntion il such pinee @ within the Unit-
ml States,” section 06 empowers the diss
trict court o compel artilrntion in socord-
apreement. “whether that
rilnce withet or wilhoul Lhe LUlnabed
Bliten " Thus Congres speciflically con-
templated an arbitration agreement, folllng

apce wilh Lha

gnier Lthe Convention, which provded for
arbitration in the United States (sueh as
Mow Yorkl Mo legieal reason is sugpested
Wiy & Umitid Siates [hstret Coort. hl_q,l-l:||_-|-
cally granted jurisdiction sod venue ower
wieh &0 ngreement, and given Lthe power Lo
compel artnlration, showld be Lhae

to onforce the subsoquent awned.

fenield
|||,|-'A (L
Mo axpress lunguage in the implementing
tatule requires thal reaolt  Althooph Lhe
legtalative history a pelatively CTEHT T whnt
statements there are militate in fover of &
broad conatruction of the Convention’s rem-
gdsea, Thus the Hoose Heport siatea:
“In the committes's view, the provisisns
af 5. 3274 will serve the best interesis of

ehie Agivemwdil qal
iy that place is
withagl Lheé | Such
JLOrS 6 BCcond-
itk e provisions ol the Egresment

IFCA e Wil
rovided o
wifhmn o

i EBAY plLAECE
IMETEIR
d s
U Moy &= appeurd ar
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Americags doing business abroad by en-
couragng Lthem Lo submit their commer-
cial disputes Lo mmpartinl erbitration for
awards which ¢an b enforeed tn bolh
US and foreign courts™ [1970] LB
Code l?-:lng. & A News al 3602

I Muller's narrow construction of the Con-

wention, &8 the United
1 Btates, = m:.:u:_'pL:-:I_ Amerrenns could not

implemented in
enter into arhitration agrecmenis wilh [or-
gign inlerests providing {for arbdtration in
New Yors, and be pssored of enforcoment
in & Uniled Stabes court

q,lr BN AW urd

Similarly, the Departmont of State in
writing 1o the Speaker of the House of
Eepresentalives n support of the imple-
manting statute, spoke of the support which
the legslaton had recerved [rom a nemboer

|:I.. of intereated bedbies, and wenl on Lo say

“The conscrsus of the group, with whach

the Department of Justice concurs, was

| thatl rather iBan amemnding & seres ol
sections of the Federal Arbitrntion Ael 1%
wiould be preforalde to enael & pew Sghap=
; ter dealingg exchmveldy wilh fecdenilion
| and enfereement of nwardgTility under
the Convention. This @ippgroaeh would
krave unchunged tho eegly sottled inter-
pretation af the FPademd Arbitration Act
Moreover, 1L would \wvvsd compliented in-
torlineations shich, While fil.l.'l'llil.l.l!‘ll: -
5|i|_r|'.||_"'['.l..;|!.||‘lﬂ ol pha Convenbion, enaEhi
also misdEddy confuse porsons donling
with fuses Yulling under tha Fedoril Ar-
bitrabian Aet bul not umder the Conven-

fiom) Jd at 3601

..\gl."'n. the langunga melitst

bepad appbeatson of the Ca

ples unfettered by techmienl Hmilations

3 in Mevor of 5

verbinn jsrns

%

4

S In seherk v, Alberto-Cplver Co,, 417 US

506, 520 n.l13, 94 B0 2448, 2457 nl5, 4]
LEd.2d &0 (1975} the Supereme Court suid

] of the Convention:
“The jroal
priocipal purpose underlying Americin
ndoption and implementation of il. was to

—F{fl

of the Comvenlin, oamd Lhe

encourage Lhe recognition aml onforooe-

ment of commercial
ments i inbersalional
wntly the stundnrds v which agreements

wrbitration apres-

CORLFRELE s

to wrinirale are olscrved and uwrluieal

ME FEDERAL SUPPLEMENT

p o

gnti®
gustt
fot’
W
g’

e |

LW s caforeed in the signalory
SR ETSiE i
While
LiHRE |.'I|.'||.'|.
ber of Commeree in Para, the Courl nopés
thetoss speaks brondly in respect ofClbé
Convention’s goal “to unily the sifftards
by which sgreemenis Lo artwbratelare ob-
serviid and arbitrel awands areSgnforced in
thea praatory coufitrees,”  THEb-b o oni-
formity which Muller's nfirrow View of the

pafoecempenl remedies

High

Lhe wrktration valved e Sohoerk

wsfore the [ntermationn Cham-

s T L

Convenlusn s Lwird
would dimmish.

Far these reasoms, | teugh concededly mot
fuilly u:".ll.':ll,qr.-.-'ll'], o have previously  held
thot enfordem@nt of un arbibretion sward
rembered 1w Ne® York, in disputes arising
oul of\cldeder puribes belween [ormign cor- >
poritsond, [olls within the Convestion
Tragsmperimee Seaways Lamp v More Hieh &
Co JA G, 480 FBupp. 352 (DN Y.1979) £
{ apprecinte Lhat in Diagulse Carporntaen of
Amermea v Carba, Léid, T8 Civ. 3353 (YLE) ',
(SILMY.. 1878, aolher
provnds, 6256 F.2d 1108 (2d Cir. 1980}, Judge
Broderick different conelusion
with respeet to the applicalility of the Con-
vErbion Lo '||'||' enloroement of 4 :"';l_'l.'a' Tllr;-i.

mumanted  on

reached o

srbilrution wward in which ope of the Lwao \

:._a_r'_||_': WiliH ;-.|||'|;._|I!|I biat |.-I' ERYE e I:I.r'.H.L.';«.ia-i

far his conelusion, aned in any event, and g

eowld mol follow it =i,

with due rmspect, |

Thies if we ook anky Lo 1he siatulo |‘|_|.'

which Congn=a miade the Convention & part L

. ’ . 5 T

af United States law, Lhis Courl's subiect 4
im the cose it bar s

riablor  pu Pl icLlian

i fest.

111
Bul Mullor arpues thal the Comwention
“by ils own Lerma” excludes enfarcement of -
ihkE awsrd in the Upnitsl Stales [rom ils
scope.  Muller relies apon Articke I{1} of the
Convenbion ilsell, which provides os fl

lows:
"Thiz Canvention shall ST
enforcement of

to the ree-
mrintrnl

awands made in the torritory of a Stawe

olhir thon the Siale where the recogni-

SUECR AWIARMES [LPD

LGl JLEdl § nfigcement of

ourhl, end arming out af dif fecences ba-

United Stat
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tween persons, whelher physical or lega soreel i sianiry other than that where

y It ahall nlss spply o prbitral csarls nol snloreomanl wis soughl. The delorntes of

i considered ps domeste pwoeds in ik sirtiun molivns took Lhe posilion Lhat Lhis

Seate where their reeopmition and en-

{oreemenl nre sowghl.”
In Mullee's view, uwnder Aribele 1i1), the
awnrd canmol ® e i York
would regard it a3 “domestie”;
charncierizeg ATl

onforeed P
el 6L must

E by

b Bo LS,
since thie award was rendered in New York
in an srietration conducted by the Amer-
can Arbitration Associntion, with New York
counsel appencing for the parties, nml the
award, limited 1o money damages, boing
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ed “permatiing Lhe state to limit recognition
and enforcement lo awards made only in
the territory of conlraclitg
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tion amd enforcement of awards made
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BUNTIN v. BOARD OF TRUSTEES, ETC,

i
4 A

=i & r
Bt
b

LY

Clis i S48 F.S4pp. 457 (1 Rag)

mbopted poither of these allernatives.  And
by refraiming [rom limiting action,

Congresa manifested ils imtenton "o ox-

uch

tend ag far as possible the
bie awards" wonder Lhe
means of supplying its own broad but lejal-
ly permiasible definitions. ¥

vanely of clign-

Lomvantion. lw

COMNCLUSION

The petition ta conlirm th

arisitrotors, and Lo enter judgment Lherson,
i

t wward of the

ia granted. Couns pr petitioner are di-
rocted Lo setile order and jukgment, on five

within the next tem (100

fakf  AARY i nobiod,
days, failing which the Court will enter its

uwh order Al Feamani

W.. A, BUNTINGSELintifT,
¥,

BOARD OF TRLUSFEES OF the VIRGIN-
IA SUPRLEMENTAL RETIREMENT
SYETEMARd Glea . Poad, Dhfeclor.
Defendants.

Civ. A. No. B1=0067=1.,

United "“States District Court,
W. I Yirguoo,
Charlottesville Division.

L H

el

An sction was filed seeshing declarato-
ry, Enjunctive and monetary peliefl W re-
dress plleged diseriminnotory praciices on
the part of the Board of Trustses of Yirgn-
in Supplemedital Syatem A
miotion o dismisa was filed The Dotrict
Court, Michueld, J., held thil Lthe setion was
barred by the itwo-year statute of limita-
i

L0 IRy

Hetmomant

tioma governsng persomil aclions
to person of jEroperty

Aetion disnussed

I3 e

L. Civil Rights =13.10

\ctinn
and monetary reliel to redress alleped dis=
criminatory practices by Board of Tristess
of Virginia Supplemental Roiwoment Sys-
tem and its director was ginefmed by Vir-
giniy two-vear statule 6 Belations pov-

oeXIng decaratory, injumelive

erning persopul sctions fer ipjury to person
GF et 12 IRCA & 1083, 10985

Va Code 1860, § SWI=293

2. Conspirmey =i
PlabfaiT Tl Lo estahlish LAY COnSEIr-

acy Lo Heprive him of his eivil rights so as to
avpd® Hel@rminnlicn thal sction seeking de-
dupatody, injunctive apd mofelary roliel Lo
retirpds alleged discriminatary practices on
part of Board of Trustes of Virgala Seip-
Hetiremsant
lairresi by

dimen izl ayslem and its di-

e lar WaH EWE=EAT 1r-|r|;.,n;_ﬂ_
itniole of Lmitabiens gpovermmg personal
setions for injury to peeson ar § ropaerty 43
USCA &5 1981 1985 VaCode 850,

§ BN -4

A, Civil Righis o= 1110

For purposes of aetion seeking declurs-
oy, injunctive and monetary relief 1o pes
dress alleged  dizseriminatory proctises on
purl of Hoard of Trustees of Viegins Sup-
plomontal Retirement System and it di-
rector, enuse of action aserued when plain-
Ufl's bepefits were terminated, fol when
witler was senl to plaintills attorney reiter-
ating what ]:umlll'l' had ropeatedly beon
iodd  about prior sctions 2 US.CA
55 TEEd, 1080, 15K0a0,

L= LT & B.O1-243,

4. Comspirney =3

There eould have =Sgfi B0 cORSpLrAcY
nelween Board of Trostees of YVirgpnia Supe
plementil Reloement System and ils di-
reclor to violale plaintills civil rights, as
Lhosie officials were oflicmis of Commone
wenlth ol I||":r|a._l'||:|J| anid :“L‘l.']!.i.-r.wl] B ..-l1|.':||.,
wgal entity, not capable of entlennr oo
copspirecy. 42 USCA § 108503),

5, Civil Rights = 1310
Plaintil s cause of sethon secking de-

likFatory, njunctve mnd MmN Lary ralicl Lo

United States
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UNITED STATES COURT OF AFFEA)Q\O
For THE SECOND CIRCUIT %
— &
No. 951 —August @932
(Argued February 28, 1983 ided June 17, 1983)
Docket EQJZ-TEED
-
SicvaL Be %, as Owners of the M/T Sypross,
ROSTHONN And MNORDFONN,
@ Perinioner-A ppellee,
%  —against—
$ : JoserH MLLLER CORPORATION,
@ Respondent-Appellan:.
D .
Before:
FeinpeRG, Chief Judee,
CarpamonE and PriErRCE. Circiit Judges.
-
Appeal from an order of the United States District
Court for the Southern District of New York (Haight, J.)
611 United States
Page 9 of 34




@DH:HEE, Circuir fudeer
N\

granting enforcement under the Convention on the R{‘E-' ? .

ognition and Enforcement of Foreign Arbitral Awards
an award rendered in MNew York involving a dis\
between rwo foreign parties.

Affirmed.
. AQ/S
MicHAEL R. SONBERG, ork, New York
{Michael T. Su#i Moore, Berson,

Lifflander & Mewhinney, New York, New
York. of ¢ . for Respondent-A ppel-
lanr.

Evisa M. L1ESE. New York, New York

ond A. Connell, Healv & Baillie,

he question before us on this appeal 15 whether the
1958 Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 21 U.S.T. 2517, T.ILA.5. No.
6997, 330 U.N.T.5. 38, is applicable 1o an award arising
from an arbitration held in New York between two
foreign entities. Responding to the rapid expansion of
international rrade following World War 11, the Conven-
tion reflects the efforts of businessmen involved in such
trade 10 provide a workable mechanism for the swift
resolution of their day-1o-dav dispures. International mer-
chants often prefer arbitration over litigation because it s

1612
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faster, less expensive and more flexible. But previous N
international agreements had not proved effective in se- O
curing enforcement of arbitral awards; nor had private ,&\

arbitration through the American Arbitration Associa-
tion, the International Chamber of Commerce, the L

don Court of Arbitration and the like been com

satisfactory because of problems in enforcing @r e
generally Pisar, The Unired Nartions Conventi o
gign Arbirral Awards, 33 5. Cal. L. R (1959)

(Pisar); Quigley, Accession by the Uni es 1o the
Unired Narions Convention on the R tion and En-
forcement af Foreign Arbitral Awa, Yale L.J. 1049,

1051 (1961) (Quigley).

In 1958, a convention was@ to deal with these
problems. The United Stargs futerfded and parncipated in
the conference but did ngt\sigr the Convention. Ten vears
later, in 1968, the § ve I1s consent, but accession
order for Congress to énact the

was delaved until '

Necessary implz% g lezmislation. See NMceMahon, fm-
plementation 8f r Unired Narions Convenrion an For
eign Arbi ards in the United Stares, 2 ), Mar. L.
Com. 7 73T (1971) (McMahon). There was no opposi-
tion t proposed legislation, H.R. Rep. No. 91-1181,
E@ng.. 2d Sess. 2, reprinted in 1970 U.S. Code
Conl® & Ad. MNews 3601, 3602, which became 9 U.5.C.
5% 201-208 {1976).

In resolving the question presented on this appeal, we
are faced with the difficult 1ask of construing the Conven-
tion. The family of nations has endlessly—some say since
the Tower of Babel—sought to breach the barrier of
language. As illustrated by the proceedings at this con-
ference, the delegates had to comprehend concepts famul-
iar in one state that had no counterpart in others and to
compromise entrenched and differing national commer-

1613 United States
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to produce a document with the clear precision of a
mathematical formula. Faced with the formidable ob
cles to agreement, the wonder is that there is a C -
tion at all, much less one that is servicea
enforceable. Yet, the proposals agreed upon i an-
vention have not raised the kinds of legal questiohe that a
commentator reported one of the delega edred would
be the joy of jurists, but the ba aintiffs. see
Contini. [nrernational E::mmm:‘mb tron, 8 Am. J.

cial interests. Concededly, 45 nations cannot be expected é

Comp. L. 283, 293 (1939) (Contjn

Q.

The facts are un '5au and may be briefly stared.
Sigval Bergesen. Womwegian shipowner, and Joseph
Muller Corporags Swiss company, entered into three
charter parti 9, 1970 and 1971. The 1969 and 1970
charters for the transportation of chemcals
from 1 med States to Europe. The 1971 charter
mnc@ the transportation of propvlene from the
! ds 1o Puerio Rico. Each charier party contained
itration clause providing for arbitration in New
rk. and the Chairman of the American Arbitranon
Association was given authority 1o resolve disputes in
connection with the appointment of arbitrators,

In 1972, after disputes had arisen during the course of
performing the 1970 and 1971 charrers, Bergesen made a
demand for arbitration of us claims for demurrage and
shifting and port expenses. Muller denied liability and
asseried counterclaims. The initial panel of arbitrators
chosen by the parries was dissolved because of Muller's
objections and a second panel was selected through the
offices of the American Arbitration Association. This

45614
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written decision on December 14, 1978, It decided in
favor of Bergesen, rejecting all of Muller's counterclaims
save one. The net award to Bergesen was $61,406.09

panel held hearings in 1976 and 1977 and rendered a E
L 4

interest.

Bergesen then sought enforcement of its in
Swirzerland where Muller was based. For over Qo vears
Muller successfully resisted enforcement. cember

10, 1981, shortly before the expiration
limitations period provided in @ U.S
filed a petition in the United Scat Court for the
southern District of New York t rm the arbitration

award. In a decision dated 7, 1982 and reported
at 548 F. Supp. 650 is.% 1982), District Judge
Charles 5. Haight, Jr. ¢ @1 Bergesen's award, hoid-
ing that the Cﬂni.reru% plied 1o arbitration awards
rendered in the U ates involving foreign inrerests.

awarding Bergesen 561,406.09.
8,762.01. Additionally, Bergesen re-

thres-yvear
207, Bergesen

celved %8, for Muller's share of arbitrators”™ fees
and expégseywhich it had previously paid, together with
integag\d™52,253.63 on that amount.

eal from this $90.883.73 judgment, Muller con-
that the Convention does not cover enforcement of
arbitration award made in the United States because it
as neither territorially a “foreign™ award nor an award
“not considered as domestic™ within the meaning of the
Convention. Muller also claims that the reservatons
adopted bv the United States in its accession to the
Convention narrowed the scope of its application so as o
exciude enforcement of this award in United States
courts, that the statute implementing the reary was not
intended 1o cover awards rendered within the United
States, and finally, that Bergesen's petition io obtain

4615
Uhited States
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enforcement was technically insufficient under the appli-
cable requirements of the Convention.

Whether the Convention applies 10 a commer %

tration award rendered in the United States is a on
previously posed but left unresolved in thi r. See
Andras Compania Marrima, 5.4. v. Mar & Co.,
A.G., 579 F.2d 691, 699 n.11 (2d Cir. 19 S Stavborg
. Narional Metal Converters, nc., 300 P24 424, 426 n.2
(2d Cir. 1974), The two district coufts'whdt have addressed
the 1ssue have reached opposit usions. with litrle in
the way of amalysis, Co ronsmaringe Seawavs
Corp. of Monrovig v
Supp. 352, 353 (5.D.Ne
vention applicable), ‘W mem., 614 F2d 1291 (2d Cir.
1979), cerr. denppad N5 LS. 930 (1980) wirh Digpuise
Corporation o icg v. Carba, Lid., No. 78 Civ, 3263
(S.D.N.Y. Jlé4 1979) (Broderick, 1.) (Convention did
 Xbw Yts terms™), remanded on other grounds.
12d Cir. 1980). The facts of the instant case
nécessary o resolve what this Court earlier
an *“intriguing” issue, see Andros Compania
frima, 5.4.. 579 F.2d ar 699 n.11.
o resolve thar issue we urn first to the Convention's
history. Under the auspices of the United MNations, the
Convention on the Recognition and Enforcement of For-
eign Arbitral Awards was convened in New York City in
1958 1o resolve difficulties created by two earlier
rreaties—the 1923 Geneva Protocol on Arbitration
Clauses, 27 L.N.T.5. 157 {1924), and the 1927 Geneva
Convention on the Execution of Foreign Arbitral Awards.
92 L.N.T.S. 301 {1929}, Because of the legal and pracrtical

(=
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difficulties which arose from application of these earlic O
treaties,’ one commentator wrote, “The formi %’
amount of highly qualified labor which went inm@
preparation has not been rewarded by any e
progress in international commercial arbitrarign. ss-
baum, Treaties on Commercial Arbitrati Test of
[nternarional Privare-Law Legisiarion, . L. Rev.
219, 236 (1942).

A proposed draft of the 1958 C
govern the enforcement of forej

ion which was to
itral awards stated
that it was to apply to arbitrat wards rendered n a
country other than the E)vh-:r: enforcement was
sought., See G, Haigh EENm:fan on the Recognition
and Enforcement o ‘?, ren Arbitral Awards 1 (1958)
{Haight). This @ was controversial because the
delegates wcrt,dj! ided on whether it defined adeguately
what consti foreign award. On one side were
ranged t uftries of western Europe accustomed to
civil opcepis: on the other side were the eastern
Eur tates and the .ommon law nations. Contimi at
2 Fbr example, several countries, including France,
and West Germany, objected to the proposal on the

und that a territorial criterion was nol adequate to
establish whether an award was foreign or domestic.
These nations believed that the nationality of the parties,
the subject of the dispute and the rules of arbirral proce-
dure were factors to be taken into account in determining
whether an award was foreign. /d.; Haight at 2. In both
France and West Germany, for example, the nationality

For o ducussion af the exact nature of the problems see Conrimni, |
Internanional Commercial Arbitranion, 8 Am. J. Comp, L. 1853, Z58.90)
(1959); Qusgley, Accesnion by rhe Uaired Seaves to the Unired Savwans
Camveniion ga the Recodmiion ond Enforcemen af Foreige Arhirail
Awargl, 70 Yile L.J. 1D=%, 1055 (i96l}.

4617
United States
Page 15 of 34



O

of an award was determined by the law governing the
procedure. Thus, an award rendered in London und
German law was considered domestic when enforce b
was attempted in Germany, and an award rende

L 4

Paris under foreign law was considered forei n
enforcement was sought in France. Contini a an
alternative to the territorial concept. gight an na-

tions proposed that the Convention “app he recogni-
tion and enforcement of arbitral awar
considered as domestic in the cnun@-n which they are
relied upon.”™ Haight ar 2. Eighﬂ countries, includ-
ing the United States. objected t is proposal, arguing
that common law natio %M not understand the
distinction berween forgighdand domestic awards. These
latter countries urge delegates to adopt only the

territorial criterion
A working pa mposed of representatives from ten

states to whi matter was referred recommended that
both critem included. Thus, the Convention was 10
%ds made in a country other than the state
fobcement was sought as well as to awards not
domestic in that state. The members of the
ing Party representing the western European group
eed to this recommendation, provided that each nation

&vnulﬂ be allowed to exclude certain categories of awards
rendered abroad. At the conclusion of the conference this

exclusion was omitted, so that the text originally pro-
posed by the Working Party was adopted as Article 1 of
the Convention. A commentator noted that the Working
Party's intent was to find a compromise formula which
would restrict the territorial concept. Contini at 293, The
final action taken by the Convention appears to have had
the opposite result, i.e.. excepr as provided in paragraph
3, the first paragraph of Article [ means that the Conven-

1618
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other than the state of enforcement. whether or not such
awards may be regarded as domestic in that state; “ir al cO
applies 1o all awards nor considered as domestic g&%\
state af enforcement, whether or not any of such

mayv have been rendered in the territory of thar _

at 293-94 (emphasis supplied).

tion applies to all arbitral awards rendered in a country E O

To assure accession to the Convention ubstantial
number of nations, two reservations we uded. ThE‘_-'
are set forth in Article 1(3). The fi ides that an
nation “may on the basis of m::pr € that it w1i]

territory of another contracgg®state. The second states
that the Convention will Iy to differences arising
out of legal relationsh; nsidered as commercial un-
der the national 1| the state declaring such a
reservation. Thes ervations were included as a neces-
SAry recogniti e variety and diversity of the in-
LETESTS r:pr; at the conflerence, as demonstrated,

apply the Convention™ only to $ wards made in the

for exam the statement of the delegate from
Belg: har®without any right of reservation his country
WO accede. Haight at 186: Quigly at 1061.

@, | 1

With this background im mind, we turn to Muller's
contentions regarding the scope of the Convention. The
relevant portion of the Convention., Article 1, is ser forth
in the margin.” The territorial concept expressed in the

- This Comvennon shall apply 10 the recogninon and enforcement ol
arbiteal awards made i the 1erriory of a State other than the Siae
where the recognaion and enforcement oF such awards are sought, and
arising aut of dilferences besween persans, whether phvsical or legal, h
shall alse applv 1o artirral awards nol conssdered as domestic awards
in ihe Siae where their recognitnan and enlorcement are sought

4519
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first sentence of Article (1) presents little difficuliy.
Muller correctly urges that since the arbitral award in this
case was made in New York and enforcement was sought

in the United States, the award does not meet the Lﬂrri'K\
rial criterion. Simply put, it is not a foreign award\as
defined in Article I{1) because it was not rendered %

the nation where enforcement is sought. @

Muller next contends that the award mav n consid-
ered a foreign award within the purview e second
sentence of Article 1{1) because it fail alify as an
award “not considered as domestic.? claims thar

the purpose of the “not considere
1o provide for the enforcement
awards,” i.e.. those render
forcement 15 sought but ¢
of some foreign co
suasive since some
sired 11 50 a&s t
awards render

mestic™ test was
t it terms “stateless
e territory where en-
d unenforceable because
effl- This argument is unpet-
tries favoring the provision de-
clide the enforcement of certain
ad, not 1o enhance enforcement of
mestically.
Addit Muller urges a narrow reading of the
ontrary to its intended purpose. The Con-
not define nondomestic awards. The defimi-
ti pears 10 have been left out deliberately in order to
& as wide a varietv of eligible awards as possible,
ile permitting the enforcing authority (o supply 1ts own
definition of “nondomestic™ in conformity with its own
national law. Omitting the definition made it easier for
those siates championing the erritonal concept to ratify
the Convention while at the same time making the Con-
vention more palatable in those states which espoused the
view thar the nationality of the award was to be deter
mined by the law governing the arbitral procedure. We
adopt the view that awards “not considerad as domestic™

4620
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denotes awards which are subject to the Convention not
because made abroad, but because made within the legal
framework of another country, e.g., pronounced In ac-
cordance with foreign law or involving parties domici

or having their principal place of business outside
enforcing jurisdiction. See generaily Pisar at
prefer this broader construction because it is m
with the iniended purpose of the rreaty, w wis en-
tered into 10 encourage the recognition orcement
of international arbitration awards, Jﬂ'@ v. Alberro
Cufver Co., 417 U5, 506, 520 n.15 < Applying that
purpose 1o this case involving two uﬁ&l entities leads to

the conclusion that this aw:urQ~ omestic.

Muller also urge to interpret the Convention nar-
rowly based on t that, as stated in a Presidential

Proclamation September 1, 1970, 21 U.5.T. 2517,
TLAS. N 7, the [970 accession by the United
States t e . Convention adopted both reservations of
ArTic e fact thart the Unied States acceded 1o the

won with a declaration of reservations provides
eason for us (0 construe the accession in narrow
. Had the United States acceded to the Convention
thout these two reservations, the scope of the Conven-
tion doubtiess would have had wider impact. Comment,
frmternarional Cammercial Arbitration Under the Unired
Nations Convention and the Amended Federal Arbitra-
tion Srarure, 47 Wash. L. Rev, 441 (1972). Nonetheless,
the treaty language should be interpreted broadly 1o
effectuate its recognition and enforcement purposes. See
Scherk, 417 U.5. at 320 n.15 (the Convention's goal was
*10 encourage the recognition and enforcement of com-

4621
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mercial arbitration agreements in international con- Q
tracts"); Reed v. Wiser, 555 F.2d 1079, 1088 (2d Cir.),

cert. denied, 434 U.S, 922 (1977); ¢f. Parsons & Whirre- O

more Overseas Co. v. Societe Generale de L'Industrie \

Papier {Rak:ta), 508 F.2d 969, 974 (2d Cir. 1974) (defen%es

to enforcement of foreign awards under the Eﬂ@

are narrowly construed). A

S

We now turn to the argument thaf i mplementing

starute was not intended 1o cover af rendered within
the United States. Section 202 itle 9 of the United
States Code which is entitle ment or award fall-
ing under the Convention,’ vides in relevant parg:

AN agreement or §% arising out of such a rela-
tionship whic@ure!y between citizens of the
United Sta ha¥l be deemed not to fall under the
Cunv:miu% ess that relanionship involves prop-

erty lgca abroad, envisages performance or en-
forc 1* abroad, or has some other reasonable

1 with one or more foreign states.

1slative historv of this provision indicates that i
intended to ensure that “an agreement or award
mg out of a legal relationship exclusively between
citizens of the United States 15 not enforceable under the
Convention in [United States] courts unless it has a
reasonable relation with a foreign state.” H.R. Rep.
MNo.91-1181, 91st Cong., 2d Sess. 2. reprinted in 1970
LI.S. Code Cong. & Ad. News 3601, 3602. Inasmuch as it
was apparently left to each state 1o define which awards
were 10 be considered nondomestic, see Pisar at 18,
Congress spelled owmt itis definition of that concepi in

4622
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section 202. Had Congress desired 10 exclude arbitral
awards involving two foreign parties rendered within the
United States from enforcement by our courts it could

Parakopi Compania Maritima, 477 F. Supp. 737, 7
(S.D.N.Y. 1979), aff'd mem., 620 F.2d 286 (2d Cir. 1
Aksen, American Arbitration Accession Arrives ®
Age of Aguarius: United Srates Implemenis L-’%Nﬂ-
rions Convention on the Recognition and Erd@ ent of
Foreign Arbitral Awards, 3 Sw. U. L. . (1971)
{Under implementing legislation Conve ?Q)muld applv
when foreign contacts are substani 'e., “where a
foreign person or corporation is a to an agreement
involving foreign performance re the business deal
has some other ‘rmﬂnﬂhlg%la n with oné or more
foreign states.” ™); see afsadeMahon at 740-43 (question-
ing whether section 2 'ers awards similar to that in
ithe present case).

readily have done s0. It did not. See Sumiromo Corp. v. s

in the United may qualify for enforcement under
the Conve found in the remaining sections of the
impleme statute. It has been held rhat section 203 of
the s provides jurisdiction for disputes involving

. See Sumiromao Corp., 477 F. Supp. at T40-4].
Sectioff 204 supplies venue for such an action and section
206 states that “[a] court having jurisdiction under this
chapter may direct thar arbitration be held . . . at any
place therein provided for, wherher thar place is within or
without the Unired Siares” (emphasis supplied). 11 would
be anomalous 10 hold that a district court could direct
two aliens 1o arbitration within the United Stares under
the statute, but that it could not enforce the resulting
award under legislation which, in large pari, was enacred
for just Lthat purpose.

4623
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Muller's further contention that it could not have been %‘
the aim of Congress to apply the Convention 1o 1

transaction because it would remove too broad a ¢

Act, 9 US.C, §§ 1-13, is unpersuasive. That
lar award might also have been enfor
Federal Arbitration Act is not significaqt.\ THere is no
reason to assume that Congress did n%:nd to provide
overlapping coverage berween 1 ention and the
Federal Arbitration Act. Simi I"elgiluih:r‘i argument
that Bergesen only sought enf r@)m under the terms of
the Convention because it onger statute of limita-
tions than other laws u ich Bergesen could have
sued is irrelevant. Sinﬂl statutes overlap in this case
Bergesen has mor ne remedy available and may
chose the most antageous.

@ Vi
l!;.stu]lm' assarts thar Bergesen's petition for en-

I was technically msufficient and did not meet
uirements of the Convention. Bergesen submuitred
¢ affidavit of Harrv Constas, chairman of the arbitra-
tion panel, certifying the award and rhe charter parnes on
which it was based. Under Article 1V{1) of the Conven-
fron

[t]o obtain the recognition and enforcement men-
tioned in the preceeding article, the party applying
for recognition and enforcement shall, at the nme of
the application supply:

{a) The duly authenticated original award or a duly
certified copy thereof;

4624
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{b) The original agreement referred to in article 11 or %’
a duly certified copy thereof.

Muller would have us read this provision as requin'l}&\
either a duly authenticated original or a duly cerg

copv of a duly authenticared original. Such an int
tion is unnecessarily restrictive and at odds wit -

mon sense reading of the provision. Copies o 8 award
and the agreement which have been certified\GV® member
of the arbitration panel provide a suf @ basis upon

which to enforce the award and suc @ supplied in this
case.
The judgment is affirmed. Q_
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& mire delathed presding reperenenl o m et Uourt for tne Southers Disteiet of
such cusis obiipes o plaintifT to give some  MNew Yors, Charies 2 Haight, Jr, J., 48
thougint to the theory of his cuse, thoupml  F.Supp. 650, entered judgment, and appeal
that may well reveal w him that he docs  was taken. The Court of Carda-
not, after all, have o case worth pursuing in+ mope, Circuit Judge, held ‘-H@-"‘-
& federal jurisdiction; it also obliges his tion on Recognition and . of

attorney to reckor with the “good ground”
standard of FedBCivP. 11 when he en-
desvors to plead factual allegations.
Though we are pot prepared to say that a
diminutioa of a doctor’s out-af-state pay-
ments cannot satisfy the jurisdictionnl ele-
ment of an antitrust claim, we think Dr,
Furlong should be more specific as 1o the
lurisdictional facts of ber claim before &

district court can be psked w rule whether
her claim involves s not insubstantial Eﬂﬂﬁ

O COmMmEre.
For thase ressons, the judgment
ing the complaint without prej .

E .
@ *JOSEPH MULLER CORPORATION,
$ Respondent-Appellant.

No. 551, Docket B2-TRE0,

United States Court of Appeals,
Second Clreait.

Argued Feb, 28, 1953,
Decided June 17, 1683,

Worwegian owner of three cargo ves-
sels commenced action against charterer of
vessels, to confirm and enter judgment
upon award of arbitrators rendered in New
York in favor of owner and agninst charter-
er purseant to arbitration olsgses contained
in charter parties. The United States Dhs-

Foreign Arbitral Aw
award ansing from
York between two

E “not considered s domestie”™
u Convention on the Recogmition
forcement of Foreign Arbitesl
diepotes awards which are subjest
the convention not bocause made abrosd
Wil because made within the legal frame-
work of anolher country, eg., pronoanosd
in accordance with foreign law or involving
parties dumiciled or having their principal
place of busines outside the enforcing jur-
isdiction. Convention on the Recogmition
and Enforcement of Foreign Arbitrad
Awards, Art. ] et 2=q., 8 USCA § 2N
naote.

L Arbitration =={15
Convention on the Recognition and En- -

forcement of Poreign Arbitral Awards was
applicable to an award arsing from arbitrs-

tion keld in New York between two forsign
entities. Convention on the Recopnition

and Enforcement of F Arbitral
Awnrds, Art. | et seq, 9 USCA § 201 =

i, Arbitration ==835

Treaty and [anguage of the '[h:rmqlh
on the Recogmition and Enforcemest of
Foreign Arbitral Awards should be inber-
pretid broadly to effectuate it recognition
snd enforcoment purposes, Convention om
the Recognition and Enforcement of Far-
eign Arbitral Awards, Art. 1 ot Hq‘., 2 'U.i
CA § 201 note "

|
|

Wichael B Sonberg, New York mg-gﬁ. '1
chael T. Sullivan, Moore, Berson, LiMander |
& Mowhinney, New York City, d'uq-uuﬂ],.

for respondent-appellant
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BERGESEN & JUSEDNE MULLL..

LRI, 424

Chie s T10F 28 W38 1 ja3

Elisg M. Pugliezs. Eavemis Lo psadss
Healy & Baillic, New York I.LI.\ for pts-
twner-appelles

Before FEINBERG, Chief Judge. and
CARDAMONE and PIERCE, Clrcuit

Judpes.

CARDAMONE Circuit Judge:

The question before us on this appen! is
whether the 1958 Convention on the Recog-
nition and Enforcement of Foreign Arbitral
Awards, 21 TIL.8T. 2517 TIAS No 6887
30 UNTE 38, b applicable to an award
arising from an arbitration held in New
York between two foreign entities
sponding to the rapid expansion of in
tional trade following World War [
Convention reflects the efforts of Jug

men involved in such trade
I'ﬂr‘l:lhl.e mechanism fur

London Court of Arbitration and

e boen completely satisfactory be-

of problems in enforcing awards, Soe
Pisar, The LU'nited Nations Con-

vention on Foreign Arbitral Awards, 33
B.Cal L.Bev. 14 (1259) (Pisar); Quigley, Ae-
cession by the ['nitad Statas to the United
Narvions Convention on the Recogmition and
Enforcement of Foreign Arbitral Awards,
70 Yale LJ. 1048, 1051 (1961) (Quighey)

Im 1958, & sopvention was called to deal
with these probloms. The United States
attended and participated in the sonforence
but did not sign the Convention. Ten vears
later, in 196E, the Senate gave its comsent,
but accession was delayed until 1970 in or-
der for Congress to ennct the necessary
implementing legislation. See McMabon,
Implementation of the L'nited Nations Con-
vention on Foreign Arbitral Awards in the
United States, 2 JMarLCom, T35, 737
(1571) (McMahon). There was no apposation

Lo LW progescd epslation, HRERep. Nao
$1-1158], fist Cong. 2d Sess 2 reprinted in
L0 US.Code Cong. & Ad News 3601, 3602,

which became 3 USC 01-208 {1976,

In resolving the qo ted a5
this appeal, we are the difficult
task af construi anvention. The
family of na ertlessly—some say
since the T l—sought to breach
the barm Puage. As illustrated by
the at this conference, the dele-

e comprehend concepts familiar

te that had po counterpart in
I.I'H' in compromise entrenched and
crng  natiopal commercial  interests
oncededly, 45 nations eanrmot be expected
Lo produse & document with the clear prec.
gion of s mathematical formula
with the formidable chetacles to agreement,
the wonder is that there is & Convention at
all, much less one that B serviceable and
enforceable.  Yet, the proposals agresd
upon in the Convention have not raised the
kinds of legal guestions that o commentator
riported one of the delegutes feared would
be the joy of jurists, but the bane of plain-
tiffz, soe Contini, Internatioral Commereial
Arbitration, B Am.J . Comp.L. 283, 293 {1959)
{Contini).

- 1

The facts are undisputed and may be
hriefly stated. Sigval , & Morwe-
iian shipowner, and Joseph Muller Corpors-
tion, a Swiss company, entersd Into thres
charter parties in 1962, 1970 and 1971. The
196% and 1970 charters provided for the
transportation of chemicals from the Unit-
ed Btates to Europe. The 1971 charter con-
cerned the transportation of propylene from
the Netheriands tw Puerto Rieo. Each
charter party contained an arbitration
clamse providing for arbitration in New
York, and the Chairman of the American
Arbitration Association was given suthority
to resglve disputes in connection with the
appointmeqt of arbitrators.

In 1972, afwer disputes had arisen during
the course of performing the 1870 and 1971
charters, Bergesen made o demsnd for arbi-

United States
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tration of s clums for demurrage and
shifting and port expenses. Muller denied
lishility and ssserted counterciaims.  The
imitial pamel of arbitrators chosen by the
partics was dissoived becauss of Muller's
objections and & second panel was selected
through the offices of the American Arbi-
tration Associntion. This panel held hear-
ings in 1976 and 1977 and rendered a writ-
ten decision on Decomber 14, 1978 1t de-
cided in favor of Bergesen, rejecting all of
Muller's counterciaims save one. The net
award to Bergesen was $61406.00 with in-
bapest

Bergesen then sought enforcement of its
award in Switzerland where Muller was
based. For over two years Muller sucoess-
fully resisted enforcement On December
10, 1981, shortly before the expirstion of
in® USC. § 27, Bergesen filed &
in the United States District

On appesl from this $00,855.73 judgment,
Muller contends that the Convention does
nﬂwmn{muﬂhﬁ

L For s Aiscussion of the exnct nucdsé of the
prebiime see Costind, Indoraathensl Cofmener.

sereated b

710 FEDERAL REPORTER 14 SERIE-

that the statute implementing the treats
Wil A1 i etehed b eoiur dwalids Pefiderid
within the Usited States, and finally, that
Bergesen's petition to obtain enforoement
was Lechnically insufTicient under the appli-

cable requirements of the Cﬂm@
1]

Whether the Conventd Ztﬂ Lo & oOm-

meremnl arbitration o ndered in the
United States s a 10 previously posed
but left unrso is Court. Ses And-
ros Compan. ma, SA. v. Mare Rich
& Co, F2d 691, 699 n 11 (24

Stavborg v. National Meta!
Inc, 500 F.24 424, 426 n. 2 (24
The two distriet courts that have
the issue have reached opposite
usions, with little in the way of analy-
8. Compare Transmarine Seawsys Corp
of Monrovia v. Marc Rich & Co, A G, 480
F.Bupp. 352 353 (B.DMN.Y.) (Haight, 1.}
(finding the Convention applicable), affd
mem., 614 F2d 1251 (2d Cir.1979), cert
denfed, 445 US. 630, 100 5.Ct 1318,
LEd2 763 (19800 with Diapulse Corpora-
tion of America v. Carba, Ltd,, Na, 78 Civ,
2263 (S.D.N.Y. June 28, 1979) (Broderick, J.)
[Convention did not apply “by its terma™),
remanded on other grounds, 626 F.24 1108
(2d Cir.1980), The facts of the instani case
make it necesamry fo resalve what this
Court earfier termed an “intriguing” issoe,
see Andros Compania Maritima, 5.4, 579
F2d at 89 n. 1L

To resodve that tsaue we tern st to the
Convention's histary. Under the suspices
of the United MNations, the Convention on
the Recognithon and Enforcement of For-
gign Arbitral Awards was convensd in New
York Cit. in 1958 to rwsolve difficulties
two enrlier treatics—the 1933
Geneva Protocol an Arbitration Clauses 27
LN.TE 157 (1524} and the 1927 Geneva
Convention on the Execution of Foreign
Arbiteal Awands, 02 LN.TS 301 (1529)
Peeamse of the legal and practical difficul-
tica which arose fren application of these

marlinr treaties! one commenintor wrobs,
i

: Elil.l‘ Arbitration, § A Compl. 283 JSR-00

{1856) Chogley, Acceswion by the United

, e e ——— —— " United States
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BERGESEN v JOSEI'H MULLER CORP. 931

Cive s 710 28 WS (1880

“The formidable amount of highly qualified
labor which went into their preparation has
nol been rewarded by any perceplible
progres in internationsl eommereinl arbi-
tration,” MNussbaum, Trewties on Commer-
cinf Arbitration—A Test of International
Private-Law Lagislstion, 56 Harv. L. Rev.
219, 236 (1943,

A proposed drafy of the 1958 Convention
which was 1o govern the enforcement of
forcign arbitral swards stated that i1 was
to apply to arbitration awands rendered in a

tion on the Recognition and Enfl
Foreign Arbitral Awands 1 (1958)
This propesal was controvers:
deleguies were divided op
litf'nud sdequately 'l'hll.

| B
m was nol sdeguate to establish
ber an award wad foreign or domestic
pations believed that the nationality
the parties, the subject of the dispute
and the miles of arbitral procedure wers
factors 1o be taken into account in deter-
mining whether an award was foreign. [d.;
Haight at £ In both France and West
Germany, for example, the nationality of an
award was determined by the law govern-
ing the procedure. Thus, an award ren-
dered in London under German [aw was
considered domestie when enforeement was
attempled in Germany, and an award ren-
dered in Paris under foroign law was con-
sidered foreign when enforcement was
sought in France. Contini at 22 As an
alternativg Lo the territorial concept, eight
European nations proposed that the Con-
vention “apply to the recognition and cn-
forcement of arbitral awards other than
these ecnsidered as domestic in the eountry

Srates i the Urited Nations Carvertion on Ehe
Recognition end Enforcement of Forsign Arts-

in which they are relied upon.” Haight at
2 Eight other countrmes, including the

tncduded. Thus, the Convention was

country other than the state where enf to awards made in a country other
ment w8 spught. See G. Haight, Gml:%.l\m the state whare enforcement was

sought as well as w0 awards not conxidered
domestic in that state. The members of the
Working Party the westarn
European group agresd to recOMInEn-
dation, provided tha! cach nation would be
allowed to exclude cerlain categories of
awards rendered abroad. At the conclusion
of the conference this exclusion was omdt-
tad,nthtthtutm,giuljrmpﬂh
the Working Party was adopted as Article |
of the Convention. A commentator noted
that the Working Party’s intent wns to find
a eompromise formuls which would restriet
the territorial concept = Contini at 22
m&dmmumm
appears to have had the opposite result, ie,
except as provided in 2. the st
paragraph of Article [ means that the Con-
vention applies to all arbitral "awards ren-
dﬂdhlmmjnﬁ@-_'ﬂuiﬁnﬂhﬂ
mmw‘“ﬂm
may be regurded as dimestie in that state:
":!:!l!lppﬂﬂhl.ﬂ'lm'lhutw
as domestic fn the state of &

whether or ntilynf uﬂ".l?lii'
have been rendéred in the Territory of that

state.® Id R {mﬂﬂ 51
Tﬁpﬂln 3 'mldnn o vhe Comvertion ion by

a m’mtul:ll u “of n.lﬁuu,,_l:lq

vationg were | m

sl
i Al 1§8). By o

uhun“"u]rnnlhlhnuf - P—
:lare that it will apply the Convention™ only
to those :hl.ﬂhmdu in tin t-umn-;d
aﬂa:uummulm. mu‘:‘l.n}
-3“ . '\-n-l,q.._
;.-'I_-;--. e _-'r:.r_-l-'l'-i il
United States
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apother emmtruetinge <o Thi seonnt
siates that the Convention will np'p'!l'.' .'.nl::.

to differcaces arising our of Lo Pedatban-
!-hl.]l “considered as commiercis) under the
national law" of the state declarng such a
reservalion. These reservatons were in-
ciuded &5 & necessnry recognition of the
variety and diversity of the interests repre-
sented at the conference, as demonstrated,
{or example. by the statement of the dele-
gale from Belgium that without any right
of reservation his country would nol accede.
Haight at 18; Quigly at 1061

m
With this backgrourd ic mind, we turn to
Muller's eontentiors regurding the scope of
ithe Comvention. The relevant portion of
the Convention, Article 1, is set forth in the
margin® The territorial concept expreased
in the first sentence of Article [{1) presents
little difficulty, Muller correctly urges that
since the arbitral award in this case was
made in New York and enforcement wie
sought in the United States, the award doe
not meet the lerritorial criterion. g
put, il.ilnnt.ll‘h‘ligu:.wudu .

sought.

Muller mext award may

not be comsidersd a award within
s the purview of senience of Arti-
r cle I{1) to qualify as an

award a5 domestic.” Mul-

ler clai the purpose of the “not

a» domestic™ test was to provide
t of what it Lerms
swards," Lo, those rendered n

i where enforcement is sought
oongidered unenforceable beraose of
foretgm component. This argument is
unparsuasive sinee some countries favoring

] the provision desired it 50 as to preclude the
i enforcement of certain awnrds renderod

awnrds rendored domesstically.

1. This Convention shall apply to the recogai-
thon and enforoement of arbstral awards made
in the territory of & State other than the State
where the recognition and enforcement of soch
awards are sought, snd arsing owl of differ-

abroad, not ta eshanes enforcement of |

710 FEDERAL REIMOKTEK 2d SERIE>

[§:2] ~dditionally, Muller grpes & par-
row peamine of the Conventeon eont=ury oo
s intended purpose. The Comventwn did
not define nondomestic awards. The defi-
nition appedrs 1o have been left out deliber-
ately in order Wb eover as wide 8 warety of )
eligible awards s possible, while pim'rﬂ:i:O
the enforcing authority to supply its
definition of “mondomestic” in coq
with its own naticnnl law,
definition made it easier for

ety

her country, &g, pronounced in accord-
mte with foreqgn law or mvolving parties
damiciled or having their principal place of
business outside the enforcing jurisdiction.
See generally Piar at 18, We prefer this
broader construction because it & more
lime with the intended purpese of the tres-
ty, which was entered into to ensourage the
recognition and enforcement of internation-
al arhitration awasds, see Seherk v Albarto
Culver Go., 417 U.5 506, 520 n. 15, 94 5.0t
2449, 2457 n. 15, 41 LE42d 270 (1874)
Applying that purpase to this case involving
two foreign entities leads to the conclusion
that this award is not domestic.

v

[3] Muller also urges us o interpret the
Convention narrowly based on the Tact that,
as stated in @ Presidential Proclamation
dated September 1, 1970, 21 URT. 2517,
T.LAS No. 6097, the 1970 acevasion by the -
United States to the Convention adopted
both reservations of Article I{3). The fact

ences between persons, whether physical or
Iegal It shall aleo apply 1o erbitral awards no
cﬂﬂdlrndud:u‘.ﬂ:lq‘d:hﬁ:ﬂﬂ
where thewr recognition and eaforcement are
sought.

—_———
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Clir p= 710 F3d 835 102

that the United States accedod 1o the Can-
vention with & declaration of reservations
provides little resson for us to construe the
meceszion in narrow terms. Had the United
Btates secoded to the Convention without
these two reservations, the scope of the
Convention doubtless would have had wider
impact. Comment, [oterrational Commer-
anl Arbitration Under the [mited Nations
Convention and the Amendod Fedors! Arhi-
tration Statute, 47 Wash. L. Fev. 441 (1572}
Nonetheless, the treaty language should be
interpreted hroadly to effectuste its recog-
mition and enforeement purposes.  See
Scherk, 417 US st 530 o 154545'."1..-.1.

o the argument that the
statute was nol intended Lo

Baction 202 of Title 9 of the United

Code which i entithed " Agreement
sward falling ynder the Convention,”

provides in relevant part:
.ﬁ.‘llrﬂmaﬂ.ﬂllllﬂ arising out of
such & which & entirely be-
tween citizens of the United States shall
be doemed mot to fall under the Conven-
tion unless that relationship involves
property located abroad, envisages per-
formance or enforcement ahroad, or has
mﬂurﬂmﬁk relation with one

mﬂdﬂmﬂﬁhﬂﬂhmumlmfumuﬂe
under the Comvention in [United States)
" ookirts uniess i has & ressonahle relation
g forcipn state” H.ERep, No 91-
st Cong, 24 Sems. 2, reprinted in

1850 US.Code Cong. & Ad News 351, 3612
Innsmuch as it was apperently left o each
state tu defline which awards were 1o be

contidered pondomestic, Pissr at 15
Congress spelbed out i ithom of that
concept in section Congress de-
sired to exelude awards involving
iwo foreign within the
U nitesd 1es enforremant by our

readily have done so. 1t did

COUrLS it

mitomo Carp. v. Parakopi Com-
ithm:, 477 F.Supp: T3T, T4l (S.D.
W, offd mem., 620 F.2d 288 (2d
N0R0); Aksen, Amercan Arbitration Ac
jof Arrives in the Age of Agueriws:
nited States Implements L'nited Nations
Convention on the Rocognition and En-
forcement of Foreign Arbitral Awards, 3
Sw UL Rev. 1, 16 (1971} (Under implement-
ing legislation Convention should apply
when foreign contacts are substantial, e,
“where a foreign person or corporation is a
party to an agreement involving foreign
performance, or where the business deal has

somae other ‘reaacnable relation with one ar *

more foreign states’ "), see also McMahon
&t 74043 (guestioning whether saction 202
covers awards similar to that in the present
cane),

Additicnal support for the view that
pwards rendersd in the United States may
qualify for enforcement under the Conven-
thors is found in the remaining sections of
the implementing statute 11 has beer held
that section 208 of the statute provides
jurisdiction for disputes invelving two
aliens, See Sumitomo Corp., 477 F.Supp, at
T40-41. Bection 204 supplies wvenue for
such nn action nnd section 206 siates that
“la] court having jurisdiction under this
chapter may direct that arbitration be held
... 8t any place therein provided for,
whether that place is within or without the
United States” (amphasis supplied). It
would be anomalous to hold that a distriet
court could direct two aliens to srbitration
within the United Siates onder the statute,
but that it sould not enforee the resnlting
award r under legialation which, in large
part, was enacted for just that purpose

WMuller's further contention that it could

not have been the aim of Congress to apply

United States
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the Convephion W Lhe Lrasacion beesoss
it wauld remove too broad o class of pwards June HOTH, PlainGff-Appellant,
from enforcement under the Federal Arbi-
tration Act, 8 US.C. &§ 1-13, is unpersus-
mive. That this particular award might also
have been enforced under the Faderal Arbi-
tration Aet s not sigmificant There i Do
reason to assume that Congress did not
intend to provide cverlapping covernge be-
tween the Convention and the Federal Are
bitration Act. Similarly, Muller's argument
that Bergesen only soughl enforcement un-
der the terms of the Convention bocause it
.. has & longer statute of limitations than
other laws under which Bergesen ocould
have sued is irrelevant. Since the siatotes
everiap in this case Bergesen has more than
one remedy available and may choose I.QJ

nited States Distriet Court for the South-

Finally, Muller asserts tha
petition for enforcement was

'S the copyright of the book and dismissed her
B omplaint, ad she appealed. The Court of
Appeals, Irving R Kaufman, Cireuit Judge,
held that: (1) conclusion that plaintiff en-
tered imto lawfol contract conseating to
accept $3.000 in return for creating rocipes
with no interest in eopyright pursuant to

most advantageous.
- %ﬂﬁﬂhﬂﬂﬂfﬂm—?.%
@ ea I, found that plaintiff had no interest in

ment shall, at the time of the ap- "PYeti™iy, and Dot retroactively. ™
lication suppiy: -t = Affirmed. .

T S 1 - . -
5 ] ' My oL T ad L | -

*(a) The duly suthenticated origioal | 7 e e
§ award or o duly certified copy thereaf: L Co lﬂﬁi-. oo mad Tntullschuil Properiy

&}Thlm‘ig‘iﬂllmnlﬂfﬂfdhh — -‘r.'-_-l' =g ol S T =
article 11 or o duly certified copy there- - : 2
of. W

-r_.'. s !'d;_-l . 3
S, Muller would have us read this p ovision b8 - 4 & ‘contract .cmsenting to
i requiring cither & duly asthentic.led origi- w?ﬂm for ervatlng recipes
nal or & duly certified copy n‘sﬂrﬂ_- Wlﬁ'ﬁﬂm ‘o
thenticated original.  Buch an interpreta- g et VLT '
= tion i cAnscessarily restrctive and ot odds - - 2
with a common sense reading of the provi- .
sion. Copies of the award and the szfee- A el I e ]
ment which have been certified by o memt= 2 Copyrights and Intcflectual Property
ber of the arbitration panel provide & saffi- _,-‘I.lﬁ Sl P it Lol

cient basia upon which to enforce the awird - [lnder law in offect at time
and such were supplied in this case, = of cral cop it pursuant to which free-
The judgment is affirmed o isi= _ lanes ‘treated recipes imcorporated into
a 3
g ¥ .- Page 31 of 34
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The court rejected this argement on the ground that the power t 5
enforcement conferred on cowrts by section 1{d) s merely ducrrg-m@ ;

as here, the law of such a country generally favors eniyg b
n:ﬂrqndlhrdrﬁ:ﬂunl hﬂt one of a pri:u:cd SeCLROR
| certamly G

The decisson in this case endorsement
by national courts of the arbkruto tal purpose of the

Convention. Here, the court sensibly refu ¢ that purpose on the
basis of a parochial rule merely technical in reNAIage commenator has
Justly obser “The court should noe ref rr the parties to arbitration
becau noncomplance with some fo remenis of mational law once
the Tormal requiremenis of -"!.rrurlr I. h 2 have been met, """

Arbpration = anvniar an e %nm and Enforrement of Foregm Arbriral

Auwt vl s—inider frevditio @ alf et rds”

Jnrnlu s, T10 F. 2 928,

BErcGEsES v JosErd M
:I[ r. Jume 17, 1983,

LS. Court of ﬁ.HJr:q] ]

pition, appesled from a distrct count decision con-
rendered in fivor of appelles, a Norwegian shipowner.
The parties tered mto charter parties comtaiming arbitration clauses,
: @ a rli!.'pl.ltr hetween the Furrii,-l wiis resolved by an arbatracion

. ork. Appellee sought enforcement of the dward in the LS

t for the Southern Distnict of MNew York under the werms of the
(S |hr Recognition and Enforcement of Foregn Arbitral Awards
venition)." 1o which the United States is o party. The district court
the award and entered judgment in Bvor of appellee® The U.S.

%}mn ol Appeaks for the Second Circuit {per Cardamone, | ) afirmed and fedal:

@.

that in light of the foreign interess involved. the underlving award was not
“domestic” 1o the United Scates within the meuning of the Convention, even
Lhuuﬂ'h i was rendered i this cowrniry, ane ik, ..lt'l.'l:ll'\dl-l'lﬁl't. , the award could
be enforced by a US. court under the terms of the Convention,

The psiie ot appeal was whether the Convention could be applied by a U5
court o enforce an award arsing Trom an arbivration held in che United States

such agresmene. was s i pcoaidlence wab the s of the rounery = heee the arbiraton ook

e

IS F2d an

" . Samders. A Tueatn Temre Berww of 1A danivndien o the Revogmahin and Enfarrroeal af
Farrigy Askaiiad Adavede I8 INT0 Law, 260 5T (RETEE |10 118 caes appivng the S York
Canpverston. enlorcenen lus been refused (on reasoms of pubser polics ondy thires tmes,” The
threr coers demeng onbors ciment deall sigh siokitions of the ferum saie s public pelicy than sene
Lt mpyvrrr smlsbaiviv e iFuin |'|lhl11|u|.||

" an Ush

I_l'-""" Jis, LiESH, 21 UST S50, TTAS % S9ET, 9140 L'STY I8,

FHAH F Sapp. abL GBS ] 3R Y [9RZL nommerced i G5 AL IH o 1IREN)

United States
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berween mwo foreign entities,” b this respect, appeilant raised three principal
ATZUITEnis, .ip'purllqnt'l. first ATguinent concermed the scope of Armicle 1) of
the Convention, which provides as follows:

This Convention shall apply to the recognition and enforcement of arbivral
dwards made i the terrnory of o Swe other than the State where rec-
ogmton and enforcement of such awards are sought, and arsing out of
differences between persons, whether physical or legal. It shall alsa

tey arbitral awards sl comsidered as doonesdre meards o e Sfale wherr |
reragaitia arved enforcement are songht |emphasis added |.

Appellant contended that the award shoubd not be considered a *“foreign ™ award

within the meaning of the second sentence of Amicle 1{1) because it i
rpuealify as an award “not considered as domestic.” The court of a i
Based om a review of the Convention™s rroveus preparatares the © :Etl

that the treay's Fuilure 1o define “nondomestic™ awards
“in arder 1 cover us wide a variety of eligible awards as possible

the enforcng authoriy 1o supply its own definition uF ||: in r:-un-
Formity with its own matonal lw."™* With this in m adopted the
view thai

awards “not considered as domestic™ d rds which are subjpect

the Corvention mot becawse made use made vrlthm ‘I:I'E
legal framework of apather cowmry, nmrum:d in accordance with
forergn law or inmvaolving parties i of having their principal place

jcton,”

e, wis in accord with the intended
confirmition of meermaoon | arbitration

al busimess outsede the enfore

Such broad comstrucimnn, the oo
purpemse of the treaty bo oo '
awards.”

Appellant s second «
venison narrowly,

was that the court should interpret the Con-
et that when the Unived States acceded o the
erd a reservanion o Article 1(3), whch provided

that anv nation N o the hasis of recprocity,” declare that it will apply the
Convention 1:@1‘ awitrds made in the territory of another contracting
state. The missed this contention summarily by agam referring 1o the

il of the (reaty,
t's Final argument was that the statute implementing the Convention

P pwaie el been previssly posed bt lefi apresslved mothe Second Circus. e e
Aokros Lampans Sormme, 5 4 o Slare Bach & Un, VG, 379 FoO0 6O, 690 6 0 1 (3 Cie
14T

Pl o B, eyt ines orn piie Bpiusssi Vo s Expoic et on Fomisas 4 -
AETEAL Awambs | TESHDL Cimpna, Judsimamisal Cemmenngd  Urtairafon, B A, | Coue, 1. 283
1 K

TTHI A4 HEE, e L

N B larih v Alemelalver G, 417 LS, 506, S200m 15 (1074

United States
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1984)

between two foreign partes rendered in the Uinde
clusion was that of Congress had desired 1o exc
ment, it could readily have done s " Mo T cosart moted thar i has

been held that section 203 of the mp

The court ohserved that this provision simply does :

JUDICIAL BECISING 221

An agreement or award arsing oul of such a relationship whick
between citizens of the United Seites shall be deemed o
the Convention unless the relationship involved property
envisages performance or enforcement abroad, or has
abile relatbon with one or more foregn states.

™ arbatral awards
The abvious con-
awards from enforce-

statute provides jurisdiction
i section 206 a court having
gt e held “within or withoum the
“liE would b anem lous 1o hold
alierd 1o arbitmton within the Unined
kel sl enfioree the fesulomg wesird under

as eracted for just that purpose,”™"

for disputes ivolving two aliens” aned
such jursthcton meny direcy thar a
Limigexd Spawes.” Thas, the codart

erwie costlv dispute resolution, an effective inter-
forcement of artirral awards long cluded the business
we ol the Mew York Convention. By broadly constraimng

world uneil @
o partcul

ep that will foster confidence i arbitration—within or withou
Statcs—us an avracrive alermanive o judicial dispute resolution.
i by the Secotd Circwie stancks in contrast tothe narrow mierpretagion
: the Federal Supreme Court {Bundesgerichn ) of Switrerland. Socalistische
warle Arabische Volks-famahiro . Lifvan Awersran (8 Compaore,"" oo which it

i
%uu‘d o enforce i Swiss-based arbiral award agwinst the Government of Libva

om grownds than o lecked jurisdicoon.

Togiinipmiry i iifernatarid rrpa e b =—iamer o dessinbi—eferaaiann l:.l'rnr.l-
sidzafane s fmsmsrniies At

MENARD v. WORLD Baxk. 717 F.2d til-n
LS. Conerr o .-"l..pptu.ll D Ciar. "‘II:"F1

‘-;F:‘-IEI'I'I‘:--MIHIH Mendaro, browghl sui :W'ﬁ;ﬂ-rm-r emplover., the

International Ban t'Em‘iITHI'LIJﬂ"II‘II‘i Dﬁrh:p-nu:m falser bnown as the
Fithe W11 o the Civil Righes Act of 1964,

anees. The district court dismissed
of Agreement” did not. as
s granied by the

alleging various snplovment-relate
her acwan on the groond thar the Bank's Ar
appelant had argued. ssuve the Bank's immiominy fros

'TIU} oul w97

* B Mmoo aarps. v Parabogy Qapmpase Starmm, 477 F Sapp. 737 Y8041 o 30y
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