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COOKE, Ch. J¢s

:ﬁm United Nations I:n:m.n-:ntinn on the Recogniticn and
E.n.ﬁ:};)ﬁ:nr.u.t of Foreign Arbitral Awards ("UN Convention") was drafted
e minimize the uncertainty of enforcing arbitration agreements and
o avoid the vagaries of foreign law Zor international traders. This
policy would be daZeacad by allowing a party, contsacy to conk-ace,
£a bring oultiple sults and 0 obtain an order of atiachment bafore
Aarsizracion. Tharafors, =he arder of the Appellate Division should

be ceversed.

I
Plainez%2 and ochers not hare involved sntersd ifato a
contract with defendant, a French corporation, to Eﬁﬁﬁﬂ&%@tés Hew

York corporation to distribute defendant's products. Page:1 of A8ement
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provided that plaintiff and others could each tender his or her
ghares for repurchase to dafandant or che NHew Tork :ﬁ:ltiun, tha

two being jointly and severally obligated to m?‘
according to a price-setting feoermula. Dispute

shares

valuation were

ta ba resolved by arbitration in Ewit:erhn% E
Im April, 1978, plaintiff ta his shares far

sepurchase. lHegotiations ensued unt« fendant fipnally demanded

arbitration. In Sepcember, 1378, tiff sought a pacmanent stcay
of arbitration in Suprems Enqué:ian I*}. BSpecial Tarm danied

che petition, but the Appnl%

The Court of Appeals, :u@; on Matter of United Hations Dev. Corp.

g'ﬂnrkin Plumbing Co G!)m‘::d 358) , reversed and denied ths stay in
4 cone-sentence -:Ia En (49 MY3d B19).

& pendeancy of Action I, in Janwary, 1979,

ivision reversed and lssued a stay.

plaintiff nced this action for a money judgment (“Action II")

and ob an ex parte attachment of a debt owed by the New York
n to defendant. Plaintiff sought to confirm the attachmant

8 opposed by defendant, who moved to dismiss the complaint and

the Appellate Division had granced a stay of arbitratien in Action I.

@nu the attachment., Supreme Court confirmed the actachment after

Cefandant renewed its motion to dismiss and vacate after the Court af
Appasls rzeversed iln Action I. Special Tarm granted the oc'.lon,
relying on F=deral cases chat incecpret the U8 CoOp~antzon as
ssripping a4 eours of jurisdiction to satertain an acsachment action.
The Appellacs Divizion ceavarsed Iin 3 i-1 decision, rejecting tha
loss=af=jurisdiction argument and holoing that there could be pre—
arbitration actachment. The dissenting just®se relied on Special

Tarm'as decision.
United States
Page 2 of 18
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Arbitration is praferrad over litigation by the business
world as "a process [cthat] combines finality of deciszion spead,
low expense, and flexibility in the selection of pri%.),es and
mercantils customs to be used in solving a pr&hln@i uigley,
Accession by the United States to the United Ha * Convention on
the Recognition and Cnforcement of Foreign A @l Awards, 70 Yale L
J 1049, 1049; ses Aksen, Amarican Arbitrafy Acceasion Arrives in
the Agme of Amuarius: Uni=ed States lamanes Unitad MNations
Convention on the Recognition and,E%E;ié;nent of Foreign Arbitzal
Awards, 3 Sw U L Rev 1, 2-3]. 3 long been the policy in Hew
York to encourage the use n ratinn "aE an easy, expeditious and
inexpensive mathod of ig{it. disputes, and as tending to pravent

litigation.® (Fudick uu:dinn Mut. Life Ins. Co., 62 NY 392,

359.) This suppo 1 not diminished cver the last centory [zee

Matter af Ma

estein], 40 NY¥24 113, 117=118; 5 NY Jur 24,

Arbitration ard §5, p 99).
desirability of arbitration is enhanced in the con-
1:.::@ ernational trade, where the complexity of litigacion is
aoftenecompoundad by a lack of familiarity with forsign procedures and

[see Burstein, Arbitration of Internaticnal Business Disputes,
§ BCInd s Com L. R 569, 569-372; Quigley, supra, at p 1051; 3e=,
also, Contini, Intecnational Commercial Arbitsacion, 3 am J Comp L
233, 2183=-:i84; ODomke, American Arbicral Awardsa: Enforcamesne L1
Foceign Count-ies, 1963 O II1 L ¥ 399, 29%%). Thus, resolving
dispucas thsough arbitrzation allows all parziss o aveid unknown
risks isharent in resorting to a foreign justice system.

The pravalent problem in intesnaticnal contracts containing

arbitration clauses has bean in enforcing the Mrmnbrﬁ?eﬁ“““‘
The old antagonism to arbitration (cf. Fudickar v GuarPage Buef {8ife
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th Co., supral is shared by many countries, 50 that there i3 ocften

uncertainty whether a contracting party say be compelled %to arbitrsate
or whether an acbitrator's award may be esnfore Burstein,

supra, at pp 563=-570; Contini, supra, at pp 2 ?m supra;
McMahon, Implementation of the UN Conventl go Fareign Arhisral

Awards in =ha U.5., 256 Arb J &5, ES-*E'E:@ play, susra, at p 10%57).

Sefora 1958, international afforts rasalve chege conflicss wera
made through bilateral and sultil 1l treatles (see Cantini, supra,

at pp 286-287). Of the ll.'l:tQ most significant documents wera
the Ganeva Protocal on A:@n en Clauses of 1923 and ehe Geneva
Conventlion on the E::m:l.@n af Foreign Arbitral Awards of 1527.

Although helpful, Gepava Treaties were not satisfactory asz their

language was E as to the scope of application, scme awards

were excluded their scope, and the party seeking to anforce the

awazd ontini, supra, at pp 288-283).

award hads'* burden of proving the wvalidity and finality of the
@ it was against this background thac che UN Conventicon was
;‘ ted in New York in 1958. Generally, the UN Convention sased the
Ificuley in enforcing internaticnal arbitration agreements by
pininizing uncectainties and shifting tha burden of proof to the
party opposing enforcement. The guestion whether an arbitral award
ida “foreign®,; A& mattsr unclear Lo some civil law councoies [(saa
Saneial, sumra, at 20 282=-293), is Aanswered by AdopEin, 4 Safsitarial
definition aof domesticity (see U585 Administrative Rules, Foreign
Arbsiczal Awards Conv, art I, §$l; Contini, zupra, at 2 193]. ¥hen an
action is brought :in court amd a party asserts the arbitration
agreement, the court “shall * * * refer the p_rties to arbitratioa,
unless it finds that tha sald agreement is null and void, inoperative
or incapable of being performed.”  (USCS miu'”éﬁgfnf%?ftfgmlu,

Foreign Arbitral Awards Conv, art II, §1; see Contini, supra, at
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s 196). MNoreover, IOreign ACLDLTIACION AwWaras Are oo De encorced on
the same tearms as dopestic awards ([see USCS Administrative Bules,
Foreign Achitral Awards Conv, art III; Contini, supra, ac p 297).

Of particular relevance B0 Ehaé preassenac contsoye are =he

s Convention's provisions for objecting to the aw requizing
security. Unlike the esarlier Geneva Treaties, EQH Convention
reculses the party opposing eanforcemanct o %@ the award's

invalidicy, and it limieszs tha grounds £ ection (see O5CS

Administracive Hules, Forasign Arbikral dx Conv, art V; Contini,

§UupEa, At p 299; see, also, Aksen at pp ll=12; Czyzak &

Sullivan, American Arbitration the UN Convention, 13 Arb J

197, 198-199; Domke, supra, 401; Quigley. supra, at p 1066).
Morecovar, Lf enforcement chd_ the proponent of the award may
caguest that the othe ¥ ba ordered to give suitable security
ises USCS Mn.iniurQn Rulas, Forelign Arbitral Awards Conv, art VI;
Quigley, supra, QHIJ. This gives tha courts a tool to discourage
.75; arbitration awards which attempts are made merely

attempts 1:;§
as obstr 8t tactics (sea Contini, supra, at p 304).

@ .E 111
The provisional remedy of attachment L3, Lin part, a device

o seacure the payment of a money judgment (see Mclaughlin, Practice
Commentaries, McKinney's Cons Law of ¥NY, Book 7B, CPLR §201:1, p li).
=t i3 awvailable only In an aczion Zor damaces (see CPLA 5201:
McLaughlin, supral. ‘Inder the appropriate ciscumscances, it can be
obtained in a matter that is subject to arbitration: an order of
attachment will remain walid if it was cbhbrained with zomice ar =as
been confirmed in a4 contract action before a2 defendant obtains a scay
of proceedings because the underlying concroversy Ls subject :=a
arbitration (see American Reserve Ins. Co. ¥ China éﬁl Egli 1e§” WY
Page 5 of 18
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122, 3126=-127). It should be noted, howevar, that attachment would
not be available in a proceeding o compel arbitracion (see CPLR
7303, subd [a]), as that is not an action sesking a udgmant.
It is open to disputs whether attachme even necessarcy
in the arbitracion context. Arbitratcion, as p 3:;? the coacraceting
process. is subject to tha same implicit tions of good faith
and honasty that permeata the sntirs ’ﬁ&g ionship. Voluntary
compliance with arbicral awards ma : high as 35 peccent (ses
Contini, supra, at p 109 n 84) @:uu:. parties are Zree to
include security clauses {.-i§shl formance bonds or creating escrow
accounts] Lin their agrce t0 arbitrate. The UN Convention
apparently considered t(E;yrnhllm and saw no need to provide for
pre=arbitration se sJ;?'tct. UsSCs Administrative Rules, Foroelgn
Arbitral Awards @Qﬂﬂ VI [security awvailable when party cpposas
r

anfarcemant n*

d]l. MHoreover, the lizt of signatory countries

provides ance to a contracting parcty that it will be able to
enfo arbitral award almost anywhere in the world (see id. at
3 t List of Participants, Declarations and Ressrvations).
*
@ v
\:SSS More important hears, howevers, i3 +*he injection of

aneactainty —-— tha antlithasis of tha UM Canvantian's purposa -=- chat
waald oocour by permitsing astachmencs and ‘udicial svoc.edings. Once
again, the Ioreign business entity would 5e subject =3 focsign laws
with which is iz unfamiliars.

The UN Convention was Implementad in the United Scates in
1970 {PL 91-368, codifiad at U5 Code, =it %, S=3l et seg.)] Thiz act
amended the Faderal Arhitration Act by resnacting the esarclier
sections and denominating them "Chapter 1", and add/Rifed-S r 2" to

Page 6 of 18

provide a vehicle for enforcing the UN Convention (see Aksen, supra,

at p 16}, In McCreary Tire L Bobber Co. ¥ Ceat (301 F2d 1032) the
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Bhizd Clzouit fuled zhazs :the langoage “refer She parties o

arbitration® (USCS Administrative Rules, Foreign Arbitral Awards
Conv, art II, §3) preclodes the courta from acting in any capacizy
except to ordar acbitration, and therefors an order of agkachmant
could not be issced. To hold otherwise would dafeat Q
the UN Conventicn Isee id.; accord, I.T.A.D. h;:a:g@%
€36 F2d 75 ([4th Cir|; Mstrooolitan World Tanh%tgrm v P.N.
Percambangan atc., 427 T Sapp 2 [SONY]: se=, > Siderius, Inc. ¥
Compania de Acerc del Pacifico, S5.A., 453 Ekiu <2 [SowY]).

%neu to the contrary (sa=

Fraramount Carriers Corp., ¥ Cook Ind cybs, 465 F Supp 599 [SDNY]|j:

rosa of

odar Bros.,

Plaineiff relies on a numbear

Compania de Havegacian etc. ¥ %1 Unity Marine Salvage Corp.,
457 F Supp 1013 [SDNY]: Atl rtering Services v World Trade

Group, 453 F Supp 861l [5 ; Jcarolina Power and Light Co. v Uranex,

451 F Supp 1044 [HMD CQ‘ Most of these caszes are distinguishable,
however. The impl ing statute provides thact normal Fedesral
arbleration law U.ﬂ- to the extent it is not inconsistent with the

Convention i Code, tit 9, §208). That law specifically permits

. attachmen used in admiralty cases (see US Code, tit 9, S58).
In allh & casas relied on by plaintiff, except for National Uniky
0
Ma nd Carclina Powar, the courts relied on section 7 in

n Hational Unitv Marine, the court discussed neither section 8 aor

@ ving actachment in a casea arising out of a maritime contrace.

the Convention in aporaving Actachmesnt in i maritime ZOOCTacT casa.
only in Caralina Powsr did =he court allow actachmenc in a4 casa =ot
involving & marictime conczact falling under the Canvencion. That
couzrz sajected McCrsary's reasoning shat it must dives:t izzell of
jurisdiction. Instead, concerned that the plaintiff would be unable
o enforce an eventual arbiztral award, the Distcict Court approved

the security attachment, & rationale that, as discussed above, is not

United States
CORpEELAng. Page 7 of 18



Q

=B = BE04

The controversy now before this court demonstrates the

soundoass of zhe decisicns reached by the Thizd and Fourth Circuits.

Defendant agreed to arbitrata disputes, but in has beacomea

ambroiled in two lawsuits., Action II, the 1L case, is nothing
more than plaintiff's attempt to circumvent\Sppcial Term's ruling in
Action I denving the stay of lrhit*ﬂtl ndead, the chronology of

events indicaces =hatc the aorder u' a Eﬁmen: should newver hawve

issusd at all, as tha undu:lyi%%utt 15 subject To arbhitracion.
Whenever a a@§ af foreign relations is ifnvolved, ona

must consider the r image of a particular situation. Is it
desirable to ' rican property cverseas to whatever rules of
attachment ht: judiclial process may apply in scme foreign
country r citizan has agreed to arbitrate a dispute? It car
be ll that Amarican business entities engaging in internationa

ld not encourage such a result., Permitting this type of

The essenca of arbitration i3 resolving disputes withou

achment to stand would expose American business to that risk ir
@thﬂ: countries.

the interfecence of tha judicial process and ics strictures, Whe
incernational tradea 1s involwved, this sssence Is enhanced o the
desire o avoid unfamiliar fore:ign law. Tha UN Canm:ncion has
considersd the problems and creaged 3 solution, one that doms oe
contesplace significane judicial incervencion until afeer an arbic
award is made. The purpose and policy of the UN Convention will
best carc-ied out by restricting pre—arbitsac.’n Judicial action
determining whether arbitzation should be compelled,

Accordingly, the order of the ipp!lllyyltﬁpﬁi@iﬁi[gﬁ gl.oulc

Page 8 of 18

reversed, with costs; and the crder of Supreme Court, Hew ¥Yor

County, reinstated.
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Cocopar Vv Ateliers de la Motcbecane 5.3.
Case #604

MEYER, J. (dizsenting)
Baspectiully I dissent and wvote to affirm tha arder af =he

Appellate Division essentially for the reasons stated memorandum

of that court.

In response t£o5 tha majorizy I add tha Q nothing in tha
Convention or in the history of ies n.nqn‘:u@ r its implementatcion
by Congress suggesta that the word "ref \q used in Article II(1)
of the Convention was intended to fo e the use of attachment
whare permiteéad by the law of the Qﬁdicuan in which the attachment
iz obtained;: (2] in light of ority's concessions that foreign
arbitration awards are l:n-'.-u n the same terms as domestic awards
(glip, p 5), that thera @}ir:mﬂ.ﬂnea under which a demestic award
may ba snforced und *llﬂ through use of a pre-award attachment

(slip, p 5) and s Convention speaks only in terms of post-award
sacurity (sll  and of the Eact that the Convention does not
spacifical ress the subject of pre-award attachment, the Conwven-
tion roperly be said to have proscribed such an attachment by
implication; and (3) the use of attachmenr in maritime contract cases
;tnd under the federal statute cannot properly be distinguished
.- arbltration-related attachment permitted undes state statutory
$ and decisional law, for the Convention maxes no distiaction: 1t
sither parmits or proscribes both. Ia ay view, ibsent more apeclilic

language of oroscriprion in the Convention, it permits both.
w -, E E ] k] = = * * w ® - - w w

Order Teversed, with coscs, and the order of Suprama Cours,. Jew Tactk
County, reinsctaced. AQuestion cercified answered in the negacive.
Opinion by Chief Judge Cooke in which Judges Jones, Wachtler and
Tuchabarg concur. Judge Mever dissentCs and voces co azfimm in an
opinion in which Judges Jasen and Gabrielli concur.

Decided November 15, 1582 United States
Page 9 of 18



LN CONVENTION=—A L TALAMENT—3LLUFE UIF JU
INTERVENTION—NEW YORK wé N

The policy of the United Nations Convention—""1a minimize, i
of enforcing arbitration agreements and (o avoid the vag)
for international tradery”—would be defeated by
tachment. The Mew York Count of Appeals held that the\provisson

of atachment i prokubised by the spirt of tee LN, Catvenpion, which “precludes
the courts from actimg i AV CIPACily except s _arbtraion
sxarmaped the mimber of ederal cases thar it aftschrrent i available
1o & pary, but donngusked the majorny murm_m
nafure. | ARnchment is sexmmonly mid to mantime arbitrabon. §
L.5.C. § 4.) Absent specific smmuory fior smachrment in asd of arbutration
under the Convention and w provision indicasing that the
i 4 form of relief. the court foumd that
amnchment would ereate the imemational business person. “More
» i of enceramry—ihe ammhesis af the
U.N. Convention's would oocur by permitting anachmesis and
i N\ [Tlhe foresgn business emiry would be subject o
it is wnfamaliar, . . . The LN, Convertion has con-
cremed o solution, ome that does not conbermplae
von umtl affer an arbital sward is made. The purpose
LN, Convention will be best camed ot by resmicting pee-
ial sction to decermining whether arbigapon should be com-
court, therefore, reversed the appetlate level decimon, with thies

i.E.2d L339 (1982)rev' g4 N.Y.5.2d 297 (App, Div., 1a Dep'y 19810,

senting. Coaper v, Atetiers de lo Motobecone, 5.A.. 57 5, v,. 23 408, 456 M. 7.5.24 728,

United States

Page 10 of 18
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2 medical records desmied, and the case
returned 1o Supreme Court for an in cam-
ern inspection of the memorandum dated
duly 18, 1972 and order of disclomure, if
uppropriate.

COOKE, Chief Judge (disanting in part).
I respectfully dissent from that part of
tha majoricy decision which denies the re-
queest for disclosure of the 29 medical ree-
ﬂrlh,mdlututnmudh‘y The eourt has

] with the cloak of se
ntinficy” (Public Officer
deny such B power 1o Lhe

this owmtext = taminmoust ta
to the agency am urlimited power
thhedd recorda

JASEN, GABRIELLI, FUCHSBERG and
MEYER, JJ., cancur with JONES, J.

COOKE, 1., hnllluprtqﬂlugm_

o m:dnl!‘;r in a separate npl!'ll-nn.

WACHTLER, 1., r.ll.'ml: no part,

Oirder reversed, without costs, request for
dinclosars of 29 moadical records denind, and
matier pemitied to Supreme Courl, Nessao
County, for further proceadings in acoord.
anca with the epinion herein,

mlcbﬂﬁ’b

P

45 NEW YORK SUPPLEMENT, 3d SERIES

4T pIE
Rebert 1L COO

aintiff brought aetion againil Prench

ration under contract which ineloded
srhitration provision coversd by United
ations Comvention on the Eecognition and
Enforcement of Foreign Arbitral Awnrds,
The Sepreme Court, New Yark County, Na-
dal, J., pramted Fronch corperation’s motion
o vacnle prearbiteation stiachmeet asd
dismissed eomplxint for lack of subject-mat-
ter jurisdiction, and plaintiff sppealed,

The Supreme Court, Appellate Division, B0

AD2d 568, 446 N.¥.5.2d 3097, reversed, and
nppeal was taken. The Court of Appesls,
Cooke, CJ., hell that ex parte onder of
sitschment of debt WS rmproper, sines ag-
derlying dispote betwees parties involved
thesr obdigntions under contruet wikich pro-
viths] that disputes wers 0 be resalved by
arkiirntion

Appelinte Diviaion reversed; Supreme
Coiirt ofder refnstatisd.

Meyer, 1. dissentod and filed opinian,
in which Jasem and Cabeislli, JJ., jomed

Arhitration =8
Ex parts order af attachment of debt

. uwed by New York corporstion to defesd-

ant Fremeh corporation, obiained by plaine
tif when he commeneed an netion against
dafendast for money judgment, was im-

proper, sinee cnderlying dispute betwess

- purties involved their obligutions under cos-

triet which provided that daputes wers 1w
ba resolved by arbitration

Hichard Kent Bermatesn and Pierre Cour-
nut, New York City, for sppellast.

Stewen L. Cohem, New York CintJRifed States
respandent. St Page 11 of 18
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COOPER v. ATELIERS DE LA MOTOBECANE, SA. -
Cie ma, CL A A8 FY 5.9 T2E

OPINION OF THE COURT

COOKE, Chiel Judge,

The United Mations Convention or the
Becognition and Enforcement of Foreign
Arhitral Awards [UN Conventien) was
deafted to minimize the uncertainty of en-
farcing arbitration agreementa and to avald
the vagures of !‘ml.gn law for internation-
al tradere. This policy would be defested
hy allowing o party, conirary to eoatract, ta
bring multiple 3aits and W obtain an erder
of mttachment before asrbitration, There
fare, the order af the Appedlnte Division, 86

reversed,

AD2d 688 #a6 NY.SIM I, hhmldc)

Flaintify and :-I.hﬂ'l ot
enfered Into & uh'lllil‘."l.

Freneh nh-purl.r.m h B '-.Iﬂ.-
York :urpuﬂtmn w defemdant’s
prodises. e |:rn-'r||iﬂ| that
plaintiff ud Id each tendir his or
her ahmres e Ly defendnnt or
tha Mew ration, tha two haing
jodntly Iy obliguied w buy siseh

ng to o price-setting fremaln
(e valuation wers 1o ba resolved
itrntion in Switterland.
April, 1978, plainifl wendered his
hares for reparchase. Negutintions ersoed
unitil defendunt finally demuedded arbitra-
tion. In September, 1978, plaintiff sought o
permanent sty of arbitration i Suprems
Court (Action [} Spesisl Term denied the
petithon, but the Appellste Divisson re-
vorsed anel msued a stay. The Court of
Appeats, relying on Madter of Lnited No-
tons Dev. Carp. v. Noskln Plimbing Ca 45
NY.2J 356, 408 N.Y.5.2d 434, 380 N.E2d
253, reversed and dented the stay in a one-
sentence decison (4% N.Y2d 818, 427 B.Y.
5.5d 819, 44 K.EX 741),

During the pendency of Action 1, in Jang-
nry, 107, |1-I'.|.i.11|'_i.!']' commerced th=a action
far o money julgment (Astion 11} and
ohtained an ex parte sttachment of o dobit
owed by the New York eorporation 1o de-
fendant Plaintiff ssught to coafirm the
attachment and wes opposed by defendant,

whh moved to dismimm the comfles

vacnte the aitachment Su Porart
coafirmed the sttochment o Appel-
Late Divisson had ;uu of artites-
ion in Astion L renewed iia
motion to diam l;-u after the
G:-url'. af A Th Action L

r.!'.-u mation, relying
ae F' hat Interpret the UM
Canventi ipping & court af jurisdie-
thop riatn an attachment action,

Ilate Divimsion reversed in o 4-=1

. rejesting the los-al-jurisdiction

ment and holding that there pould be
arhitration atischment The dimsesting
Jastiee relied on Specin] Term's desision.

1t

Arbitration is preferred cver ltigation by
tho business world as “a process [that] com-
bines [inzlity of decision with wpeed, low
expenss, and flexibility in the selection of
pﬂnziplu nmd mereantile customs to be
uwsed 0 solving & problem™ (Quigley, Acoes-
piop by the UUnited Stotes to the United
Mations Conventian on the Reeognitien and
Enforcement af Foreign Arhitral Awasds,
70 Yole LJ 048; see Aloen, American Ar-
hitemtion Accossion Arrves in the Agu af
Agquaries United State Implements Unie-
il MNations Convention on the Reecopnitiom
and Enforcement of Forsgn Arbiteal
Awnrds, 1 Sw U L.Rev, 1,23} It has lons
houm the palcy in New York to encournge
the ese of srbitration "ns an ey, expeds
tious andl Imeepomsive method of seitlieg
dispeates, and as tending to prevest Utiga-
tioa.” [Fadiekns v, Geardan Yot Life Ina
Co,, 02 M.Y. 702, 399.) Thia support hna not
diminished over the last centary [see Mat-
ter of Mape [Bluestein], 40 W.¥.2d 113,
117-118, 386 N. ¥ .2.2d 09, 351 N.E34 T1T; §
MY durd, Artetrabon and Award, § & p
agy, =

The desirmbility of arisiration @B es-
hanced |n the context of imternational
t=nida, where the compiesity of litigntion ia
often compoumded by lack of familiarity
with foreign procedures and law (see Buer-
stein, Artstration of Internations| Coammignited States

cinl Disputes, § BCInd & CommLisg 95 o6 qg
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5em, 568-571; Quigley, op. =i, &L p. 1051;
s, nbso, Contini, [nternationn] Commerrinl
Arbitration, 8 AmJ Comp. L. 253, 283094
Demke, American Arbitral Awarda: Es.
forcemant tn Foreign Countrbes, 1865 U of
NLL.Forum 388). Thus, resolving dispates
through srbitration allows oll parties to
avold wrknown riaks inkboren: is resorting
to & foredgn justico systam,

The prevalest problem (o isternati
eaptrects contuining arbitration g
bawn in enforsing the sgreem

ko enforeed

585-570; Co

Dambke,

of the U’ u!'m'q-n.ﬁ.rﬂu-nl
Aw MUEHW.H,M'

rumile TJ!.I'M“"! balatersl and mal-
treaties {see Contini, o wit., 8E pp.

» OF the latter, the most sipnali-
cnnt docoments were the Gemevan Protoenl

on Arbitration Clauses of 1921 apd the Ge-
newn Canvention on the Exveution of Foe-
eign Arbitol Awards of 1987, Althoogh
helpful, the Genevs Treation were nob sslis-
fuctory as their laegrunge was ambigaos as
Lo the scope af application, some awnarcds
were excluded from their scope, and the
purty seuking o enforee the pansd had the
burden of proving the walidity and firalify
of the nwarml {see Comtink, op, oit, at pp
2ER1HE.

It was agninat this hackgroand that the
UN Convention was drafted in New York
in 1958 Generslfy, the UM Coaventhan
exsed the d.'il'ﬂnuh.}' in El!.fu‘n:lng' interpa-
tisfial arbitrution agreementa by minimiz-
ing uncertainties and akifting the bisnden of
proof to the porty eppmiing esforcement
The question whelber on prbitral awond [
“fereagn”, o maller unclear in same evil
law countries (see Contind, op e, st pp
ZE-E), in apawered by sdopiing n territo-
rinl definithon of domesticity (see Y3CE Ad-

ministrative Arbiteal
.tn:d:[',:rrrt ;*Cantind, ap. ot at
p. 20 in brought in coari,
and a the arhitration ngres-
ment, hall * * * rafar the pas-

, itnbess it Minds that the
 mull and void, inoperntive
of being perfoemed.™ (LUS0S
trntive Hules, Poreyrn  Arbitral
Coav, art 11, § & wo Contini, o
¢it, nt g 265, Mervover, forign aroitru-
tion awards are to he enloreed ap the sams
toFml B domestss awand (ss= USCE Ad.
ministrative Rube;, Foreign  Achitral
Awnrds Cony, urt I1I; Contini, ap, ¢it, ot
amn.

0Of particulor relevance to the present
eontroversy are the UN Convention's previ-
abona for objecting Lo the pward and requir-
ing sccurity, Unlike the earlier Ceneva
Treatios, the UN Cosvention requires the
party oppming esfloroement to prove the
awasd’y imvelidity, and B limits the gproemds
far ochjection f(see USCH Admindsteative
Tules, Foreign Asbitral Awasds Conv, srt
W; Comtini, op ert, at fi. 3 see, alse,
Aksen, op, off. ol pp 11=12; Crymalk &
Sullivan, Ameriean Arbitration Law and
the N Conventior, 13 Arb.J. 197, 198-100-
Dombe, op. cik, st p 401 Quigley, op. ot
at p 1066}, Moreowver, I enforcemuat in
eppoaed, the proposint of the nwsnl may
request that the other party b ardersd o
give suitahle security (see USCE Adminis-
trative Rules, Fareign Arbitral Awords
Comv, art V1; Quigley. op. &, &t p. 1060,
This gives the coorts a ool to dismarage
atiempta to avold arbiteathon awsnla which
attempts are mude merely o pbatrostionist
tnotics (see Comtini, op oit, =t p HM)

§11

The provisionn! remedy of attachment b,
in port, o devace to secure the payment of o
maoney jailgment {see MeLaughlin, Practice
Commentarios, MeKinpey's Cops Law of
NY, Book TH, CPLE X1, po 111 It &
avallable anly in an oction for damages (see
CPLR &201; MoLaughlin, ﬁ’éb
the nppeoprinte eircums i

Page 13 of 18



COOPER v ATELIERS DE LA MOTOEECANE, 5A.

Che aa. T A, 458 N.¥ 528 T2
obtaiped in 8 matier that is subject to arbd-  desominating them 1" jand add-
tration: an order of altachment will remain  jng “Chapier 2™ to icle far
valid if it was obtsined with moties or kns  emforcing the UN (soe Alsen,
bwen eonfirmed (5 & contract sction before o op ot af p Tire &
defendant obiains a stay of proceedings be-  Rubber Co. v 801 Fad 1082 the
cpuse the underlying controversy |s sabjeel  Thisd Cireuit L the language “refer
ts wrhiteation (see American Reserve Ips  phg i " (UBCE Adminis-
Ca v, China fns, Cou, 207 MY, 322 326027, i oreign  Arbitral Awsrds
70 N.EI 425) 1t should be noted, how- 3} preciudes the: courts from

ever, thal attachmaent would mot be svaila-
blo im & procesding o eompel arhibration
{aue CPLE 7503, subd, [a] ), na that is nat &

action scehing o money judgment.

in capacity exeopt to order arhl-

ael therefore an order of attach-

eould not be issued, Ta hald sther-
would defeat the purpess of the LN
Cosvention [see 4 amord LTAD davoc
v. Podar Hros, 636 F.2d 76 (4th Cir); Med-
ropalitan Warld Tanker Corp. v PN Per
tnmbnngaa Misfakdangas Bumi Nastonal,
427 F.5upp. T [EDNY]; see, nlao, Siderios,
Ine v Compania de Acere daf Paefiflen,

complinnee with B4, 453 F.Supp 2 [SDNY]) ;

high as 555 (see Plaintif! relies om & number of cases to
n. B4l the contrary (see Paramernt Carsiers Corp,
:':ﬂ-ﬁ;l v. Cook [nds, 465 F.Supp, %9 [SDNY]:

Compama de Navegacea y Financrersa Bos
min, SA. v National Unity Mar, Salvnge
Corp, 457 F.Supp, 1013 [SONY); Aties
Chartering Serve, v. Warld Trade Groep,
458 F Supp. 861 [2DNY]; Caroltna Power &
Light Ca v Urinex, 451 F.Supp. W4 [ND
Cal] & Mioat of these cases are dintinguishn-~
hle, however, The implementing statute
peavides that marmal Federal arbstration
lnw nppéies to the extent i 18 not isoossis-
ent with the UN Convestion (see U.5.Code,
tit O, § MWEL That law specifically permita
stinchenent to be wed in admiralty cases
. ipee US.Code, tiL % 5 8. In ol of the
enses relied on by plaistiff, exeept for Ma-
tlans! U'nity Mar. and Carafira Power, the
enarts relbed on seetion 2 in approving at-
taehment in o e=se arming oul of a mas-
time contract. [n National Dnity Mar, tho
court-discussed neither section B nor the UX
Convention in approving atiachment Ia a
muritime contrnct ease. Only in Coroling
Power did the evurt allow attschmenst in n
case fiot (mvolving . martime eontraet fnll-
ing mnder the UN Convention. That court
rejected MeCreary's ressoning that it muat
divest itself of jurisdietion Instehdnited States

mndumthtpll.inﬂﬂmldh%ﬂ4 of 18

itrmte. The UN Comven-
¥ considered the problem pnd
o provide for prearhitration
jty (ef. USCS Administrative Fules,

areign Arbitral Awards Cony, Ar V] [ae-
ity wvailpble when party oppoacs en-

@ forcement of award] ). Morgover, the lst

Ebern

of sigRatory coinires provides sasiranos Lo
a comtracting party that it weill be abis to
enforee an arbitesl award almast anywhese
in the world (see i, sl Appendiz: List of
Participants, Declorntiors snd Reseres-
Lsand),

v .

More mmpartast hire, bowever, = the in-
jectlon of unsestainty—the antithesis af the
UN Canvention™s purpee—that wouold se-
cur by permiiting ntiochmenis asd judicial
procesdings.. Once again, the foreign busi-
ness entily wronld L si szr!t L fumil'u Inws
with which it is unfamilinr,

The UN Convestion was |mplemested n
the Unitod Stutes in 1970 {Public L. 91-368,
codified st U.S.Coda, tit. 8, § 200 &t seq.)
This act amendod the Federnl Arbitration
Art by re-enacting ihe garlier sections and

L



732

enforee &n evantusl arbitral award, the Dis-
triet Cowrt npproved the security atiach.
ment, i ratienale that, aa discussed abave, s
not campelling.

The controversy now before this court
demomtrates the soundness of the deesions
renched by the Third and Fooerth Circuits,
Defendant agreed to urbitrate disputes, hut
instead has become embroiled im two laws
sidts. Action [, the inatant case, is nothing
mare than ploinuff's atlempt o Sreumvent
MT“H ruﬂqju..!.ﬂinuld.uji:'
the stay af achitration. Indoed, the ehpe-
palogy of events ndicates that the osder

-attnchment should never have i

u8 the paderiying dispate B sub)

relptions in

the mirror fe-

jor. s it desirabie

Property oversess 1o

aP attachment and other

may spply in some forelgn

our citizen has agreed to prhi-

w? [t can be smsumed that

business enliliss engeging n M-

onnd trade would not emceurnpe sach

& result.  Permitting this type of attach.

ment to stand would expose American busi-
meas ko that risk in other countries

. The essencu af arbitration & resolving
disputes without the interference af the
judicinl process pnd its strictures, Whes
international trade is isvelved, tha esence
ia enhanced by the desire o aveld unfamil-
lar foruign law., The UM Canvention has
conaidersd the problams and ereated o solu-
tion, ome that dees not comtemplate signifi-
cant judicinl intervention until afier an ar-
bitral award is made The purpose and
policy of the UN Convention will be best
enrried oul by restricting prearbitention fu-
dicial setion to determining whether arbi-
tration should be eompelled.

Accordingly, the arder of the Appellate
Divialon showald ke reversed, with eosta, pnd
the arder-af Supreme Court, New York
County, reinstated

456 NEW YORK SUPPLEMENT, I SERIES

MEYEE, Juilge {dimantl 2
affirm

Respectfilly 1 diment agnd viue-

the arder af the waion cEen-
tinlly for the runso the memo.
randum of that
i ority 1 add that:
(1) mothi ™ Cosventior or in the
history tion or its oephementa.
tiom sugpesta that the werd
in section 3 af article I of
i thon waa intended to fore-

the use of stiachment where permit-

by the low aof the jursdietion in whick
the sttarhment 3 obtained; (2) m Gght of
the majority's conpeusbons thai foreign arki-
tratlon awards are onfereed om the same
tesms fa domostie mwnmls (oo 413, 4568 XY
234 TH0, 442 N.ER 1341), that there mre
cirromatances under which o domestic
awnrd moy be enforoed umder our lnw
through wse of & proawned attnehment (p.
413, 458 N.Y.5.3 o0, 442 NEX 1241)
and that the U'N Canvention spenio orly in
terms of postawsrd seeurity (po 414, 450
NYE3 T30, 43 NEX 1241}, and of
the fnet that the U Convestion dees pot
sppelienlly address the sublect of proawnsd
nttachment, the UN Convention cunnot
propersy be sid o hove proseribad ssch an
ottackmant by implieation; aed (1) the use
of sttachment it maritime contract cases
arhitrated wnder the Podessl stntote esenot
preperly be distinguished from arbitration-
related attachment permitted under State
statutory amd decisforsl law, for the UN
Convention makes po cistinetion; it efther
permita ar proscribes both, In my wview,
abaent mors specifie lagoage of proscripe
tion in the UN Conventios, it permits both,

JONKES, WACHTLER and FUCHS
BERCG, JJ., comeur with COORKE, CJ,

MEYER, J., dimertaand voies to offirm
in & separate opinion in which JASEN and
GABRIELLY. 11, conesr.

Order reversed, with eosta, and the order
of Supreme Court, New York County, réis-
atated. Question certified answersd in the
negative

United States
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Arbitration

UN Convention — Enforcement

ROBERT K. COOPER, respon-
dent., v. ATELIERS DE LA
MUTDBECANE, S.A., appelinni

Flecided November 18, 1987

Before Cooke, Ck.J.: Javen,
Cabrielli, Wacktier, Jones.
Fuchsbierg and Meyer. JJ.

Hichard Heni Bernatein and Pier-
re¢ Cournct. N.¥.C.. for sppellant

Steven L. Cohen, N.¥.C., for
FEapondest,

Cowke. Ch.J. — The United Na-
tlons Canvention an ke Recognition
and Enlercement of Foreign Arbitral
Awards ["UN Cenvention™) was
drafied to minimize the unceriainly
of enfarcing arbitration sgreementa
ard 13 avoid the vagaries of foreign
law far Intermaiional traders,

P'DU% would be defeated by alls =
[ ] - e o B
r#-n. 1 E::Ic sults and fo obl

e meni Eefore,
tion. Therefore, the arden o
Eﬁ-‘ll Diwlalos IHDBL&

volved entered

defendart, & alion, to
eilablink 5 He corparalicn to
a ‘m produwsts, The
ifTree ided that plsiniaee
nng each tender kg ar

Yor repurchase to defen-
® New York corporatios,
i being jalntiy and sFverally
ated Lo by such shares sc-
arding to B prce-ssiting formula
3 over valuation were o be
reaalved by arbltratien in
Switzerland
In April, 1978, plaintiff tendered
his ahares for repurchase. Negotis.
tiors ersued untll delendant Fonaliy
demanded arbitratlom. In
Seplember, 190, plainiiff spughs &
permanent stay of arbitration In
Suprems Cour (“Action I"'). Special
Term cisled Lhe petition, buf the Ap-
peliate Divinion reversed snd anged
nstay, The Couriof Appeals. relying
on Maiier @f Uniled Nofions D
Corp. ¢ Norkin Plumbing Oo., (43
NY2d 258, reversed and denlpd the
slay In & ene-sentence declsion (48
NYIT BTH aingi L& -

During the pendency of Action L,
in Janusry, 1970, plalnilff com-
menced this actios for & meney judg-
ment (7 Action II™) and hu_ﬁ;_upd_
ex parie silachmesl of & debt

EI'; .

Few York corp pn L
Hlmﬂlﬂi.f%n%ﬂ'%ﬂn-
g o=

firm the atiachment

i Action 1. Special Term
nity ibe motion, relyleg om
Teen] cusen that Interpret the LIN
ntlon as siripping & court of

isdiction lo emtefinin &= afiach-

ent mction. Wﬂﬂr
reversed kn n 41 declalon, EE E
the Toas-ol- Jurladiciion argpument and

kolding thal ihere could be prot o

arblirstlon pjiachment. The dis-
pentleg justice relied on Special
Term's declaicn.

o

Arbitration la preferred over
Hilgation by the business warld & ‘s
process [1hat] combines fHnallly of
decisipn with speed, low expense,
ard flenit|ilty o the seleciion of prin-
elpies aad mercantile gustoma to be
used In solving & problem™ { y
Accession by the United Siaten ]
Uslied Naticna Conventlon on the
Recogsition sand Enforcement of
Foreign Arbitral Awards, 70 Yale L.
J. 1048, 1048; see Alsen. American
Arbltrathon un#ﬂﬂﬂ:“lh

of & us! Lz |
mlnﬂlmnﬁﬂﬂd Maligna Cofves:
tion en the Recopnition and Enforoe-
Arbitral Awards, 3
SW. 1. L. Rev. 1, 2-3). 11 han long
been the palicy In New York to es-
cournge the e of arbitration “as an
eaxy, expedilicus and Enexpresive
method of sefiling dispuies, and a3
tending Lo prevent lbigation.™
i Pudickar v. Guardian Mul. Life ins
Co., 83 NY 292, 190,) Thls suppart bhas
nat diminished over the lnst century
inee Matter of Maye [Bluesiein], 82
NY3d 113, 117-138; 8 NY Jur. 24, Ar-
blirntlan and Aware, Sef. 3, p. #95.

.5, 2 A

O

(] Irability of arbitration ls

d in the conlext of inler-

&l trade, where the complexity
Migatien s often compounded by a

“lack of famillarily wilh forelgn

procedares and law (nee

Arbiiration of Internationsl Huslness
Dispates, 8 B.C. Ind, & Com. LR 3885,
0572 Quigley, s=pra, 4 p. 1031;

. nee, alsa, Centinl, Istermalional Com-

mercial om, B Am. J. Cemp,
L. 183, 283-284: Damke, American Ar-
Bitrel Awards: ercement In
Faorelgn Coustries, 198 . T L.F.
139, 29%). Thus, reaciving diapuica
threagh arpitration allews all parties
e aveld urknown riaks Inhereni in
rescrting Lo a forelgn justice syalem.

The prevelant problem im Inter-
national coniracis coniaining ar-
bitrailen claases kaa Been In enfore-
ing lhe agreement o arblirate. The
old sntagonism {0 arblirstion (el
Fudficker ¢, Suardien Muil. Life Fra.
Co.. supre) s shared by many
coustries, so thal there i cfien un-
cerininty whether a coniracting
party may be compelled to arbliraie
e whether an arbitrator's sward
may be enforced (sex Bursiein,
rupra, &l pp. S9-570; Qgﬂg&l‘lhli;;n
&l pp. TAT-288; Dgmke, supra; Mg
Manon, Implementation of the UN
Convention on Foreign Arbitra
Awards in the UE., 28 Arb. J. B, 6%
. Qu Lsupro, aip. 10571, Befor
Ima, efforts o reaalvi
Lhese conflicts were made Lhrawgs
hilasteral and muolileiers] trestse
taee Contini, supra, st pp. 286-287;
Of the lmiter. the mosi significas
decumenis were (e Geneva Protocc
op Arbliration Clauses of 1823 and th
Geneva Convention an Uhe Executio
of Foreige Arbitral Asards of 3535
Although helpful, the GCensv
Treaties were not satisfaciory &
Lheir lanfuage was ambigucus st
ithe acope of application, som
Awafds were excluded from ithe:
scape, and the party seeking fo &
force the award had the burden o
proving the validity and finality .
the awnrd (see Continl, spre, &2 5
ZAE-289],

United States
Page 16 of 18



I was ageirsd {his background
that the UN Conventics was drafied
bn New York In (Bl Generally, the
UN Convention eised the difficulty in
eflorsing inlermaiional arbiiration
agreements by mislmizing uncer
taintien and shifting the burden of
progl Lo the party opposing enforce-
menl. The gquestion whether an ar-
Bliral award v “fareign™. & matier
unclesr In =-me civil law countries
teee Coalind, sspra, ul pp. 292250, s
usanawered oy sdopling a territorial
delimlticn of domeaticily (see USCE
Admintstrative Rules, Fareign Ar-
bitral Awards Comv,, ari. 1. Sec. 1
Continl, aspra, af p. 293). When an
action la broughl in cosrl and a party
arserts the arbiiralion agreemesi,
the court “ahall, . , refer the pariies
o arbdtration, onless 11 finds that the
sald agreement 8 null apd veld, in-
cperative or incapable of belng per-
frrmed,” [USCE Adminisiratilve

en, Forelgn Arbliral Awsrds
Conv., art. [, Sec. 3; sce Imd,
supra. 81 p. D8], Moreover, forelgn
afbiiration awsrds are io be enforced
on the same irrma as domesiic
awksids (see USCS Adminisirative
Rulea, Foreign Arbitral Awards
E:Tr:v.. ari I Configl, swpre, at p.

Of parthcular relevance 1o the
=enl coniraversy are the UN Con
tlon's pravislans for objecting 1o
award and reguiring security,
the enrlier Geneva Treatd

Invalidity. and it 1
Tar pbjectlom §

mimatrative Arbiiral
Awnrds Comw,, tini, supra,

. Aupri. &l
PP fak & Sullivan,
Armaeri Law and the
L 13 Ark, J. 197, 198

he, ampra, at P 401
. Fupra, &t p. 1066,
: If entorceement |a epposed,
of the sword may re-
thai tho piber party be ordered
1o pive suitable seeusily (see LICSC
Adminintrative Hules, Foreign Ar
bitral Awards Conw,, art. VI1:
Quigley, supra, Al 10801, This gives
the couris & io0d Lo discouwrage ai-
lempls te svold arbitration awards
which attempis are made merely as
obstructionisi taciics isee Comting,
aupra, st p. 3.

The provisional remedy of aitach.
ment . in parl, & device to secare
the paymenl of & money judgment
ImEE Practice Commen-
inrien, ’ﬁtﬁnmi'i Cans, Laws of
NY. Book 7B. CFLR &2:1, p. 51). It
Iz mvailable enly In an aciion for
damages (see CPLR B201;
Melaaghlin supra). Under the &p-
propriate clreumstances, it can be
cbimined im 8 matier that i subject to
arbltration: an order of attachment
will remain walid If it was obinined
with notice or has been confirmed In
a contract action before 5 defendant
chiaine a stay of proceedinga
becadse the underiving conlrow
Il mubject to mrbliFration

American Beserve Ine. Co 1

lex. Qo I87 NY kI3, i3
ehould be noted, bowever, i-
tachment woild not be g ina

procesdlng 15 Eom
Faee LPLR 7808, sutd. N1

nod an action sce pney judg-
el
s n.@ pule whether al-

tachment necessary inihe ar-
nc xi. Arbliration, &8
contracting procesa. |8
e same fmplick assump-
falth and honesty that

relationakhip.

s nTCEnL
[arE . ampre, al p. EE;.EHL
Mareover. purtlies are free to inchode
securliy clauscs (e.f., performance
bonda or creating cscrow accounts)
in thefr agresmenta io orbitrate, The
UN Conventlon apparently eon-
sidered the problem and saw no need
to provide for pre-arbitration
security (el USCHS Adminlstraiive
Rules, Foreign Arbkitral Awards
Caony., art. VI [securily avallahie
wihen party oppomes enforcement af
award]i. Mereover, the lisi af
signatory countries provides as-
surdnce Lo & coniracting perty that it
will be able o enforce nn arbliral
swnrd almost anywhers in the world
imee il a1l Appendiz: Lls of Partici.
panta, Declurations and Heserva.
thomai.

blirm

th

v
More imperiant here, however, Is
: mmnmm%n%g;—m:m
| tithesin of the T avention's pur
1 pase — that woold oecur by permil
ting nttachments and Judicial
prmiedmp-. Cince g R, the [oreiEn

bl.l.'!-lrlI:'I.-I crlity woubd be subject %0
foreign Inww with which I W wn-
familiar,

N Conventlion w
plemented in_the Lir tates (n
199 1PL 91-38%. codified at US Code,
il B Sec. 201 ei seqg.). This act
amended the Federnl Arbdiration Acl

nguage “refer the parties
tration'' [UECE Ad-

nistrative Kubes, Forelgn Arbitral
Awards Conv., ari, 11, Beec. 3y
preclodes the courls from acting in
any capacity excepl to order arbitra-
tlon, and therefore order of A%-
tachmenl coukd mh_m_ ed. To hold
plherwise would defeat the purpase
ol the UN Comvestion isee id. ac-
cord, LT A0 dweocs. v. Podor
Bros., 638 F2d T8 [4th Cir.);
Medrnpndilnn World Tanmker Corp. 1

PN Perinmbungan efc., 437 F.
Bupp. 2 [SDNY|; see. alsa, Eidrriua,

Iec. v. Pompania de Adcers del
Purifica, EA., 433 F. Supp. I3
|EDXY ).

Flaintiff relies on a_fnember of
cases to the conirary (e
Puramosnl Cirriers Corp. & Cook
Indwsiries, 4863 L Sapp. 388 [SDNY]:
Compunia de Navegacion fle. v
Nativanl U=mily Marime Salvape
Corp.. 437 F. Supp. 1018 [SDNY]:
Aty Choriering Servtces v. Warld
Trude Group, 33 F. Bupp. 861
[SDNY]; Corolina Power ond Lipht
Ca . Uranes, 431 F. Supp. 1044 [ND
Cal.]). Most of these cases are dis-
tinguishable, however. The Im-
plementing statuie provides thal ner-

liw
to the ex “nal Incormatent
wilh the Conventios (aee UE Code.
it B, Bee. 2085, That lnw specifically
permily ptachment 1o e used in nd-
miraity casean tsee U5 Code, Wi 5
Eec. E1. Tn all &f 1he cases relled on by
plaistiff, excepl for Notwmal Uniig
Marmue and Carslina Pewer, thr
coaris relied on section § 1A Eppeoy-
ing attachmesi bn & case araing owt
of & maritime contract. Lo Nobomal
Uedty Marmne the courl discussed
neither section § nor the Conventinn
in appraving sitachmenl in &
maritime contract cass. Qaly ie
Curming Poorer did the courl aliow
ATfEeRment in & case mol nvplving o
maritime contragt fallimg under the
Comvention. That court rejecied Mr-
Crenry’s reasoning thatl 1 muost
divest itsell af furisdiciion. Inatead,
caneerned thal the plalnsifl would be
wnable to esaloror an evenioal ar:
bitral award, the Distrlet Court ap-
proved. chment. &

rluuudﬂﬁﬂz { above, i
ral comPEgE 17.0f 18



The controversy now before thia
eoiarl demansirales the soundness of
the declnions reached by the Third
and Fourth Clroaits. De
agreed o arblirate dispules, bul in
stead h coome gmbrolled i two
lawauita. Asllon I, the inafant case,
is meiBing mare tham plaistift's at-
tempt to circomvenl Special Term's
ruling in Action | denying the stay of
arbitration, Tndeed, the chronclogy
of evenls indicktes that the order of

attackment abould never havelissued T

al afl, as the underlving disputs 18
subject to arbitration.

L

Whenever & matler of foreign
relELoRs |8 valved, one mast con-

sider the mirror lmage of & par-
ticular "sifuation; Ti J_lﬂ:ll.r_ll‘.‘-l-l ]

[

rubiject American property overaeis
o whalever rules 6 dttachment

other judicial process may applp=ig
some lereign country when m
Eilkzen has agreed 1o arbitr, ~

pute? 1L can cam be

ed i
Amenican busihesa II:I'HHE ng

kn infernalional trade
courapt such A

this type of «f to stand

wanld cxpase business to
thai risk In Eirlen,

arbitration ia

wies without the In-

lerfe of the judicinl process and

Its When imiernational

involwed, this essence ia
by the destre o avold wn-
ar foreign law. The UN
venllon has consldered ihe
proYlems and created & sobution, ane
thal does nol contemplaie aignificant
Jodicial imterventian until l:l.l"l!ﬂ'r A s
bhral award is made, The purpoas
and palicy of the LIN Corventios w1l
be best carried oul by restristlng pre-
nrbitration judicinl action to dever-
mining whelher arbitration shouid be
cempelied,

Actordingly. the arder of the Ap-
prlate DHviglon ahogld be reversed,
with eowis, and the arder ol Supreme
Ceurt, New York County, reinatated.

Meyer. J. (dizsenting) — Heapeot-
fully | disseni and vole 1o 8firm Lhe

| S In light of
rity's conceszlona That

arbliration awards are en-

ﬁl
i
forced om the anme lerms as
exiic award (atip, p. &), thai
@ ihere are circumatances under which

n domeatic award may be enforced
urder owr law through use of & pre-
award atiechment (alip, p. 31 and
ihai the Comventlon speaks caly o
terma of past-award secority (allp, po
61, and of the (aci thai the Conventlon
does mof specifically address the sub-
“ject of pro-award attachment. the
Convention caspol properly be sakd
; 10 have proscribed such an atinch-
{ ment by implication; and () the use
of attnchment in maritime contraci
cases arbitrated under the federal
siatuie cannot properly be dis-
jinguished from arbitration-related
attachment permitted under siate
statutory and decislonal lew, for the
Conventlon mlh.tl'_r!.:;dtlﬁ.nlunﬂ: 1t

elfher per E:?E_qggeﬂ"bu_m Ih
my nr!ur. abseni more specific
wlanguage of proscription in ke

Conveniion, § permily both,

L N 3
Order reveenrd, with coais, and
the order al Supreme Couri, Mew
York County. relnstated. Question
certified answered In the negative
Crpirden_ by Chiel 3 Coake in
which Judges Jones, Wachiler mnd

Fuchsberg concar. Wﬁ..
senis nnd volea to ™ AR opl-

nion o which Jodges Jasen and
Gabriclli concar.

United States
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