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UNITED STATES DISTRICT COURT 
SOUTHERN DI S':'RICT OF 11EI-I YORK 

--------------------------- ~-------- ---- x 

Petition by 

DIAPULSE CORPORATION OF A.'lERICA , 

Petitioner, 

- against -

CARBA , LTD., 

Respondent. 

----------------------------------------x 

VINCENT L. BRODERICK , U.S.D. J . 

I. 

I U - _, '17'\ 

7i. I ' f):: " u '.I::' , 7 

78 Civ . 3263 (VLB) 

~l::I·~ORANDU~l ORDER 

Petitioner Diapulse is a Delaware corporation with 

its principal place of business in New York . Respondent 

Carba is a Swiss corporation . I n a distributorship ag r eement 

dated May 30. 1974, both parties agreed that the contract 

would be " const r ucted " [sic] unde r New York law and that 

any dispute I.ould be settled by arbi tration in New York 

City . Carba allegedly committed a breach of the contract; 

a r bitration in New Yo rk has been completed; and a boa rd 

of arbitrators ( " the board") has awarded Diapulse $35 , 000 

in damages and has enjoined Carba from further competition 

'H i t h Diapulse.
l 
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. /:;... Diapulse seeks an order , pursuant to "Arbitration -
~ . 

,,1"' ... . 

.-<':'" General Provisions" ("the Arbi~ration Act"), 9 U,S .C. 552 , 
/ ' '. 

/;j/ 6; the "Convention on the Recognition and Enforcement of 
•... ' 

Foreign Arbitral Awards " ("the Convention" ) , 9 U.S . C. §201-

4, 208; and New York Civil Practice Law and Rules , 5S7501 , 

7503 (c) , 7510, 7514, confirming the arbitration award ("the 

award") and directing that judgment on the award be en tered. 

Carba c ross - moves , pursuant ~o 9 U. S . C . Sll, to modify the 

• award by deleting paragraph 1 the r eof • 

II. 

Jurisdiction of this court exists pursuant to 9 U. S .C. 

59 : " If no court is specified in t he agre e ment of the pa rt ies , 

then such application [for confirmation of the board's award) 

may be made to the United States court in and for the dist rict 

within which such award was made . " In the case before me, 

no court is specified in the agreement of the parties • 
..--
\ The pa r ties have briefed the issues under the Arbitra -

tion Act , the Conve nti on , and New York law . By its terms 

.. the Convention does not apply because the award herein was 

not "made in the te rrito r y of a State other than the State 

where the recognition and enforcement of such awards are 

sou;ht " nor is the award before me an " award not considered 

as dO::lestic 1n the S t ate where ... recognition and 

enforcement are sought ." Convention, Article I . 
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Under the Arbitration Act, a determination whether 

t o enforce o r ~odify an a rbi~rati on award is governed by 

federal law . Prime Paint CorD. v . Flood & Con~lin ~fq. 

Co . , 388 U. S. 395 (1967); Coenen v . R. \': . P~essorich & Co ., 

453 F . 2d 1209 , 1211 (2d Cic.) , cert. cenied , ~06 U. S . 9~9 (1972); 

l A (Part 2) i·loore's Federal Practice 1: 0 . 317 [7] at 3241- 43 

(2d ed . 1978). 

I have therefore addressed the issues involved herei n 

under the Arbitration Act . I note , however , that the result 

would be the same under the Convention and New York State 

2 law . 

III 

The court ' s function upon review of arbitration awards 

is limited . " Neither the correctness of the arbitrator 's 

conclusion nor the propriety of his reasoning is relevant . 

" Amoco Oil Co . v . Oil , Chemical and Atomic Workers 

International Union, Local 7 - 1, Inc ., 548 F . 2d 1288, 1294 

(7th Cir.), cert. denied , 431 U.S. 905 (1977) . The weight 

of deci sions falls heavily against upsetting a rbitrators' 

awards . Courts should resolve all doub ts in favo r of arbitrator s' 

authority . Resilient Floor and Decorative Coverinq Worker s, 

Local Union 1179 v . I-Ielco ~\fq . Co . , Inc . , 542 :' . 2d 1029 

(8th Cir . 1976) . I·lhere the construction of a contract is 

involved, the court cannot overrule the arbitrators because 

I' 
i , 
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~. the court's interpretation of the contract is diffe rent 

/ than the arbitrators' interpret ation . United Steelworkers 

of America v . Enterorise Whe e l & Car CorD ., 363 U.S . 593 

(1960). These r estrictive principles further the objective 

or arbitration , ~, to avoid prolonged and cos tly litigation . 

The es s e nce of the policies set fo rt h above is t hat 

an arbit r ation award will not be vacated or mod ified ro r 

e rr ors of fact and law, but an arbitration award will be 

vacated o r modified if it compels con du ct which is "contra ry 

4t to accepted public po licy ." Union Emolove r s Division of 

• 

Printina Industrv of Washinaton, D. C., Inc . v . Columbia 

TvooaraDhical Union No . 101 , 353 F.Su pp . 1348 , 1349 (D . D.C . 

1973) (auo ti na Washinqton- Baltimo re NewsoaDe r Gu ild, Loca l 

35 v . The \';ashinaton Post Co ., 442 F . 2d 1234, 1239 (D .C. 

CiL 1971)) , aff 'd, 492 F.2 d 669 (D . C. CiL 1974) . See 

also Local 453, International Union of Electrical , Rad io 

& /·:achine \-Iorkers, 1,FL-CIO v . Otis Elevator Co ., 31~ F . 2d 

25, 29 (2d Cir . ) , cert. denied , 373 U. S. 949 (1963) : 

It is no less true in suits brough t 
to enforce a r bi tr a ti on awards than 

in othe r lawsu its that the " power of 
the federa l courts to enforce the terms 
of private agreements is at all time s 
exercised subjec t to the restrictions 
a nd limitations of t he public policy 
of the United States . .. " Eurd v . 'iocae , 
334 U. S . 24 , 34 - 35 (1948) . -:-:--Thus , 
when ~ublic policy is sousht to be interposed 
as 3 b3r t o enforce~ent o r a n a~bitration 
award , a court must evaluate its asserted 
cont en t. 
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In the case befo r e me , the ~oard issued an injunction 

against co"-petition . The injunction is ?ermanent in ti~e 

anc ~~li~ited in aeoaraohic scooe . ... "". - In the a~sence of extra-

orcinary circumstances, such an injunction violates the 

public policy of the United States against un reasonatle 

restraint of trade. 

It is tru e that , in general , covenants 
not to compete which are reasonable 
with regord to time and spuce and are 
reasonably necessary to protect the 
purchaser 's investmen t arc vali a, but 
it is eq ually true as a general p r opos ition 
t~at covenants not to compete which 
are unlimited as to space or tine are 
invalid and unenforceable . The Orego n 
Steam Navigation Co . v . Windsor , 87 
U . S . ( 2 0 Iva 11 ) 6'; , 22 L . Ed . 315 ( 18 7 3) . 

Co~oton v. l'letal Products, Inc . , ~53 F. 2d 38 , ~5 (4th CiL 

1971), cert. denied , 406 U.S . 968 (19 72), cited in Brunswick 

Coro. v . Sherida", 582 F.2d 175, 181 (2d Cir. 1978) . 

One might argue that the policy p rohi~ition against 

unlimited non-competition injunctions is a "general proposition" 

only and that the court must assume that the board had good 

and sufficient reason to create an exception to the general 

proposition . However, the board in this case gave no reason 

for its extraordinary award . While arbitrator s are not 

required to state reasons for thei r awards , in the absence 

of any stated reasons, the court must independently a"d without 

guidance from t he board " evaluate [ the award's] asserted 

content . " Otis Elevator , suora, 314 F . 2d at 29 . 3 
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The cont ract between Diapulse and Carba provided tha t I •• " - '. .;:.:: . . 

~:s o f 

the cealership , :c: 

of two years thereafter, [Carba] will no t engage in co~petition 

w~th ~~e?~lse in the production or sale of the same or ~imilar 

(1) aoo\- e .· Pa:ac::rap:~ (1) (C) 0: t he CO:1trac : provided that 

Carba had the right t o sell Diapulse product s to the me dical 

profession and the veterina r y profession "in the te rritory 

oescr ibed below., _ .. Germany . " In proceedings befo re the 

board , the par ti es agreed that the contracts in issue 

provice d for sales by Carba in Switzerland as well as Ge rmany. 

Therefore , the contractual two year non-competition prov is i on 

applied to the geographic a r eas of German y and Switze rl a nd. 

Di apulse d i d not arsue to the board any need fo r an 

in junction fo r a te r m in e xc ess of two years . At the commence-

ment of the arb itr ation p r oceedings , Diapulse stated th at 

it "brings this action fo r damages and injunction to enforce 

4t the provisions that du ring th e te r m of the con tract and 

for two yea rs thereafte r they [defendant] will no t engag e 

in the ma r keti ng in [sic) any form of competitive devi ces.,,4 

The inference from this statement i s that imposition of 

the contractual two year non - competition provision is all 
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that Diapulse sought as "~ea sonably necessary to protect 

[its] investment." Como ton v . l·letal Products , Inc ., suora , 

453 F.2d at 45 . 

The board did not r e strict its non-co~petition injunc-

tion against Carba to the contractual two year period sought 

to be enforced by Diapulse or to the geographic areas covered 

?y the contracts. The boa rd instead imposed an injunction 

against competition by the defendant " unlimited as to spa ce 

or time . " Comoton v. l~eta l Products, Inc., suora, 453 F . 2d 

at 45. 

Upon review of the proceedings before the board , the 

award , a nd the underlying papers submitted by the part ies, 

I find an absence of circumstances which would warrant the 

extraordinary imposition of an unlimited non-competition 

injunction. 

Pursuant to 9 U.S . C. Sll , the court may "make an order 

modifying the award ... (c) [w] here the award is imperfect 

in matter of form not affecting the merits of the controversy . " 

• The court in said order "may modify . .. the award, so as 

to effec t the intent thereof and promote justice be tween 

t he parties."5 

The fo r m of the board's injunction, ~, unlimited 

in time o r geographic scope , is imperfect because such an 

injunction violates public policy . However, the substantive 
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l ' . quality of the injunctive award is not affected by the i~pe rfect 
/~ 

quantitative aspect of the injunction . Thus, I am modifying 

the temporal and geog raphic aspect of the injunctive award ; 
.'., 

the board ' s conclusion that the merits of the controve r sy 

warrant an injunction is preserved . 

Modifi ca tion of the award will effect the intent of 

the board to impose an injunction upon Carba , because without 

modification the injunction must fail as violative of public 

policy. Concomitantly, modification will promote justice • between the parties and the public policy requirements 

will be satisfied . 

Paragraph 1 of the awa rd, which enjoins competi t ion , 

is modified to add the following at the end thereof : II for 

a period of two years from July 5, 1979, in the area of 

Germany and Switzerland . " As modified , the award is confirmed, 

and judgmen t will be ente r ed on July 5 , 1979 on the award 

as modified . 

Counse l fo r Diapulse shal l submi t a proposed judgment 

.. on notice on or befo r e July 2, 1979 . 

SO ORD ERED. 

" 

~ - ' 

Vincent L. Broderi ck, U. S . D.J . 

Dated: Ke,,' York, [;ew Yo r k 
June .' , 1979 
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FOOT~OTES 

1. The arbitration award , 
fol l ows : 

in f>ertinent part , provides as 

OJE 

1 . CARBA LIMITED (CARSA AKTIENGESELLSCHAFT) • 
he reinafter re(erred to as RESPONDE,:T , is enjoine d 
(rom engaging in competition with DIA PULS E COHPORAT ION 
OF J1~.l ER I CA , he reina f ter ref e rred to as CLAH',ANT 
in t he p r od ucti o n o r sale of its device descri bed 
as Diapulse o r any sim i lar devices . 

2. R ESPOND E~T s hal l pay to CLAI~~NT the sum of 
THIRTY FIVE THOUS .;,:D DOLLARS ($35, 000 . 00 ) for 
dam age s . The TH li<TY FIVE TilOUSAND DOLLARS ($3 5 , 000 . 00) 
shall not include an y monies that may be due fr om 
RESP ON DEllT to CLAI MA NT for merchandise sold and 
delive r ed by CLAIMANT t o RES?ONDEN T . 

3 . The adm inistrativE fee of the ~merican Arbitra ­
t i on ~ssociation totalling Ti!REE TiIOUSl-.:'W FIVE 
liUr :DRED :!I~ET':' DOLLI'.RS A;;O NIN E'rY FOUR CENTS 
($3 , 590 . 94) shall be bo rn e by RESPOI :DE:\T . There fore , 
RESPONDENT shal l pa y to CLAIMAllT the sum o f TWO 
HUNDRED u~LLr,RS ($200 . 00 ) fo r that po rtion of 
said fee p reviously advanced by CLAIMANT to the 
As soc i ation and RESPO::OEI:T s hall pay to t he Ame rican 
Ar::,itration ilssociation the SUo:l of THREE TilOUSANO 
THREE JlUr;DRED NI NETY DOLLI,RS A:m tHl'o:i::TY FOUi< CENTS 
($3 , 390 . 94) fo r that po rt ion of said fee still 
due the Associa tion . 

4. Thi s AWAi<O is in full se ttlement of all claims 
submitt ed to this Arbitr a ti o n . 

2 . The injunction violates the publi c policy of the State 
of New York . See In the Matter of the Ar b itr ation Be tween 
Sorinzen and NOiiiberc; , No . 110 (N . Y. ct. App. I·larch 27 . 

19 7 9) • 

!jJ. . A*".Uu..AW;I . .. 4 4 : 0#4 CPS; ,1$ 4:PQ liS . (.wI 22M. #1.4 ;;;wqpA4P.i , _ a we. W"U4IW; P . , , IS,::; 

I 

I 

hi 

\ 
i 
I 

\ , 
\ 
! , 
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of ~~~~s te[s, Chauff~urs, ~~arc~ocsc~c~ ~~d i~C::;0 :S Ot ~~~ r i ca , 
!..:;:; ,, 1 ;; :-:i ':l:1 ::0 . 117 v . ''':"shinaten E::-.olovers, Inc . , 557 = . 2d 
.::.:~ : , _ ~ ~~ :;;th C: r. 1971) ; j·:c:ta l Pr oducts :':orkcrs Unio.n.L 
:c=~_ :..-: .; :; '/ . 7o:rinaton Co . , 358 : . 20 103 , 106 (2d Cir . 
lS66 ) ; 3:)tanv Inc~stries , Inc . v . Nc\·; York Joi:lt Board , 
Amalaamated Clothinc Korkers of America , 375 F . Supp . ~8 5 , 

491 n . S (S . D.N . Y. ) , vacated on other arounds , 506 F . 2d 1 246 
(2dCi r. 19 74 ) . 

I am cog n izan t of potent i al abuse of the public policy 
c hallenge to a r bit r ato r s ' award , especially since said ch alleng e 
requires the cou r t to eva l uate the content of the award . 
Howeve r, I am confide n t tha t frivolous a nd pu r ely ta ct ica l 
public po l icy challenges ca n and wil l be thwa r ted by app r o pria te 
imposition of costs and atto r neys ' fees . 

4 . Trans c rip t of Proceed i ng , Diapulse Co r poration o f Ame rica 
and Carba Limited before the American Arbitration Associ a t ion 
on June 3 , 1976 at p . ~ . 

5. One migh t expect that the te r m in 9 U. S . C. §ll "imperfe c t 
in form " most often applies to a situation where the awa rd 
is prope r in its result , but where the arbitrators do no t 
state their award according to some prescribed layout o r 
"fo r m. " iiowever , a r bitrators are not required to use a ny 
parti c ular t erms of art in thei r award ; to the cont r a r y , 
a r bitrators are not required to state the reason s for th ei r 
awa r d at a ll. Un ited Steelworke r s of America v . En t e r o r i se 
l'Iheel & Ca r CorD . , 36 3 U. S . 593 , 598 (1960) . 

Thus , modi f i ca ti o n whe re the awa r d i s " impe r f ect in 
fo r m" appl i es t o si t uat i o ns , like the one befo r e me , othe r 
t ha n whe r e t he awa r d i s impe r fe ct i n g r ammatical 0 = o t he r 
linguistic form . 

l 
I 

\ , , 
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UNITED STATES COURT OF APPEALS 

FOR THE SECO\O CIRCUT 

• 
No. 695- September Term 1979 

(Argued January 24. 1980 Decided .July 10. 1980) 

Docket No . 79-753.5 

D1APCLSE CORPORATIO\ OF A:-IF.RIO. 

Peti tioncr·Appellan t. 

v . 

CARBA. LTD .. 

Respondcn /·App ' /lee . 

• 
Before: 

l\1 CLLlGA:-i . VA:-; GR.-\.AFE1U\D and KF.ARSF.. 

CirCllit Jud~cs . 

• 
Appeal from judgment entered in United States 

District Court for the Southern District of New York , 
Broderick. J., modifying an arbitration award on the 
grounds that the original award contra\'ened the public 
policy of the United States against restraints of trade. 

4291 
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Remanded to the district court to permit application 
to be made for remand to arbitrators . 

• 
SOLmlO:" H. FRIE:"O. New York. N.Y . (Friend 

Perles Dorfman & Kleefeld. New York, 
N.Y., Frank D. Decolvenaere. on the 
brieO, for Petitioner.AppeiLan t. 

STEPHF.~ RACIlLlS, New York. N.Y. (Wach· 
tell. Manheim & Grouf. New York. 
N.Y., on the brief) , for Respondent· 
Appellee . 

• 
VA:" GRAAFEILA:>iO. Circuit Judge: 

This is an appeal by Diapulse Corporation of America 
from that part of a judgment entered in the United 
States District Court for the Southern District of New 
York which modified the injunctive provisions of an 
a rbitration award in its favor. Appellee Carba, Ltd. 
originally cross·appealed but then withdrew its appeal. 
content to let the award stand as modified. We hold 
that the district court had no authority to rno . , e 
substantlve provisions 0 t e awa,. lit remand to the 
dlstnct court so that applicatlOn may be made for 
remand to the arbitration panel for clariflca tlOn of 
ambiguities in the award. 

Ulapulse, a Delaware corporation, manufactures an 
electronic device fo r use by the medical and veterinary 
professions. The device. known as the "Diapulse 
machine", is designed to expedite bone and tissue 
healing through the emission of electromagnetic energy 

4292 

• 
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and impulse waves , Because of FDA objenions, the 
machine, which is manufactured in :-;rew York , i not 
distributed in the United States, It is marketed in 
Europe and other parts of the world through a system 
of exclusi\'e ter ritorial distributorships, 

In 1973, Carba , a Swi~s corporation, contracted to 

become the exclusi\'e distributor of Dia pulse machin E's 
in Switzerland, In 197-1 , Diapulse granted Carba a 
second exclusive distributorship co \'e ring Germany, 
The e af!reements contained a clause providing for 
resolution of all contractual disputes by a rbitration in 
New York City in accordance with the rules of the 
America n Arbitration Association, 

Pursuant to this cla use, Diapulse filed a demand fo r 
arbitration in 1976, alleging that Carba h:ld \'ioln ted :l 
pro\'is ion in the distributorship agreements prohibiting 
it from competing with Diapulse in the production or 
sale of Diapulse machines or :lny similar de\'ice during 
the term of the agreements and for two years 
thereafter, The arbi tration proceedings took pl::!ce in 
June 1976, Di:lpuise presented e\'idence thot Cell'ba had 
funded the de\'el opment of a competiti\'e de\'ice wh ich 
it marketed in Europe and elsewhere under the n:lm€ 
"Ionar", Diapulse introduced into e\'idence a copy of a 
letter from Carb:l to :In Ara bia n sal 5 agency d:lt ed 
October 27, 1975, in which Carba :lnnounced the 
development of the Ionar machine, de~cribed it in sorr.e 
detail. and noted that sales effons were concentrated in 

witzerland, France, and Algeria , where hundred:; of 
Ional' machines "'ere currently in "en'ice and hund n'cis 
more were expected to be sold, The letter was 
accompanied by literature purporting to be des ript i\'(! 
of the Ionar machine and Ionar therapy, r\ repre 'enta­
ti\'e of Carba admit ted at the a rbitration proceed ings 

-1:293 
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that the literature accompanyIng the letter to the 
Arabian sales agency was fo r the most part a direct 
translation of literature discussing the Diapulse ma­
chine which had been provided by Diapulse to Carba 
and other Diapulse distributors for u e in the 
promotion of the Diapulse machine. This witness also 
testified that Carba had financed the development of 
the Jonar machine. had appointed agents or distributors 
of ronar in France, Belgium. and Austria. and regularly 
responded to requests for information about ronar from 
other parts of the world. 

By way of defense, Carba argued that the ronar 
machine was not really imilar to the Diapulse machine 
and that. in any event . the non·competition clause 
should be construed as barring competition only in 
Germany and Switzerland. the areas in which Carba 
erved as exclusive distributor. Carba urged that the 

reference in the letter to the Arabian sales agency 
concerning sales efforts in Switzerland was a "sales 
bluff' and that in reality it never sold Ionar machines 
in Switzerland in violation of the non-competition 
clause. 

In an award dated December 19. 1977. the arbitrators 
enjoined Carba "from engaging in competition with 
[appellant I in the production or sale of its de\'ice 
described as D'iapul e or any similar devices". awarded 
appellant $35.000 in damages. and required Carba to 
pay the costs of the arbitration proceeding. Appellant 
petitioned for confirmation of the award in the United 
States District Court for the Southern District of New 
York in July 197 . Carba cross-moved to modify the 
award by deleting the provision that enjoined it from 
competition. arguing that the two-year period provided 
for in the contracts had expired. The district court 

4294 
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concluded that because the injunction was permanent in 
time and unlimited in geographic 'cope. it violated the 
public policy of the United St:lle against unreasonable 
restraints of trade. Purporting to ac t under the 
authority of 9 U .. C. § ll(c). the court modified the 
award by adding- a clause limitin~ the injunction 
geographically to the area of witzerland and Germany 
and temporally to a period of two years from the date 
of the judgment. The award. as modified. was 
confirmed. and judgment thereon was entered ,July 6. 
1979. We turn first to the district court's construction 
of the authority gi\'en him by section lI(c). 

1:b..!! purpose of arbitration is to permit a relati\'ely 
quick and inexpensive resolution of contractual di~putes 
by avoidinlJ the expense and delay of extended court 
proceedings. Wilk o v. tcall. 346 liS 427. 4~.ll-32 

(1953): Officc of Supplv t', Xew r ork Xal'i!!ation Co .. 
469 F.2d 377. 379 (2d Cir. 1972l. Accordingly. it is a 
well-settled proposition that judicial review of an 
arbitration award should be. and i ' . VerY narrowl\' -- - ~ - ----, 
li.!:!:!i!.ed. 1/5 Sta vbor{! I'. SO tional -'Ietal Con Cl'f'tcrs, 
In c .. 500 F.2d 424. 429-32 (2d Cir. 1974): Office of 
Supply 1'. S C1L' York Xavi{!atioll Co .. supra. 4G9 F.2d at 
379-80. A federal court may vacate or modify an 
arbitration award only if one of the g-rounds ~p<-L'i::ed 

in 9 esc. §§ 10 & 11 is found to exist. 1/5 , ' tarbllr~ 1' . 

National Metal Conl'erter, Inc.. supra. 500 F.2d at 
429-30. Office of Supply r . Sen' }'orl, Sari{!atioll Co .. 
supra . --169 F.2d at ~n9. Sectior. 1Hc) authorizes a 
district court to modify or correct an a rbitration award 
"[wJhere the award is imperfect in matter of form not 
affecting the merits of the ontro\' rs<' 

The district court, after concluding that the arbitra­
tor;' injunction violated public j-;;-licy. reasoned that 

429:; 
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this rendered the award "imperfect in form" and 
empowered the court to modit'y it so as to eliminate the 
violation. This was error. Section ll(c). which is limited 
to matters of form not affecting the merits of the 
controversy. does not license the district court to 
substitute its judgment for that of the arbitrators . It 
cannot be argued seriously that the district court's 
revision of the arbitration award . which transformed a 
very broad non-competition injunction into a relatively 
narrow one. did not affect matters of substance that 
were at the heart of the controversy between Carba and 
Diapulse. This sort of judicial intervention into the 
arbitral process is precisely what the narrowly defined 
provisions of sections 10 and 11 were designed to 
prevent. Section ll(c) did not empower the district 
court to modify the arbitration award by substantia1l1 
altering its geographic and tempora l scope. .se~ 
Bradigan t·. Bishop Homes. lllc .. 20 A.D . 2d 966. 966 
67 (N.Y. App . Div. 196-1). decided under a imilarl~ 
worded New York statute. 

The question remains whether the injunctive provi 
sions of the award should have been \'acated as !lgains 
public policy. Although contravention of public policy i: 
not one of the specific grounds for vacation set forth iJ 
section 10 of the Federal Arbitration Act. an awan 
may be set aside if it compels the \'iolation of law or i 
contrary to a well accepted and deep rooted publi 
policy. Locai435. J[/ElV t'. Otis Ei~L'ator Co., 3 1-1 F.2 t 
25. 29 (2d Cir.). ecr!. denied. 37:3 u.S. 949 (196:3 
JHelai Product Worhers L"nioT! u. Torrington Co., :>5 
F.2d 103. 106 (2d eif. 1966): _\latter of Sprinzcn. -1 . 
N.Y. 2d 623 , 629-32 (1979). The parties have argued a 
length on the issue of whether the injunction again~ 
competition violates public policy as being of unlimite 

-1296 
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scope and duration, Basic to their differences, howe\'er, 
is an inability to agree upon \vhut ~ales the award 
enjoins aga inst. Appellant contends that Carba is not 
prohibited from elling a device "which c;m perform the 
same function as the Diapulse de\'ice, so lont' as it is 
not a copy of the Diapube," Carba a~:;erts, on the other 
hand, that other devices \\'hich, like Diapu l,e, use 
elec tromai!netic and impulse w;l\'es as their method of 
trea tment. may well be considered "similar devices" 
within the meaning of the a r bitrntion award, ':5.imi!ar", 
Carba points out. m;l\' be interpreted to mean ";howing 
some resemblance", "related in appear;lnce or nature", 
"alik though not identical", "resemblin)! in many 
respects", "somewhat 3like", etc, Set', C,!!.. Japall 
Imp ort Co, (,' , C.;lIited Staks, " 6 F,:2d 1:2--1, 1:51 (CCPA 
19:36): Bu tterfield t', Oculus CUll tact Lells CfJ .. 332 F, 
Supp, 750, 757 (:--I,D, Ill. 19,1) , .-\ppelbnt's answer to 
this is that the issue of s imilarity will be determined a t 
such time as appellantm uv decide - to- )U;:SU'e ItS 

r~med ies for violation of the injunction, We fi nd this 
a rgum ent most troubling, 

A district court judgment entered upon an arbitration 
award has the :;ame force and effect as if it h:ld been 
entered in an action in the co urt itself. 9 L ',c. § 1:3 , A 
co urt is required to ir;lme its orders so th:1t those who 
must obey them will know wh;lt the court intends to 

forbid, illt erna tlOnal LUlIg,iwrl'ITICII:~ Assn .. Local 1:291 
t', Phi/adelphia .Harille Tra de A5S'II .. :389 LS, 6-1, ,6 
(196, ), "lEla ic fa irne:;s requires that those pnjoi ned 
recei \'e explicit notice of preci5el~' what cond uct is 
outlawed," Schmidt t ', Le"ard , 41-1 C,S, -173, -Jl6 
(19,-1), It is for this r a~on th;lt Ft!d , R, Ci \', p, 6,)(d), 
like its predeces '01' 28 CS c. ~ :3~:1. pro\'ides that 
e\-p r~' order )!r3ntin~ an injunction shall be ~pe(;i flc in 
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its terms and describe in reasonable detail the acts 
sought to be restrained. An order which does not 
satisfy the requirement of specificity and definiteness 
will not withstand appellate scrutiny. See . e.f<., Sander' 
u. Air Line Pilots Assn. Int"/.. 473 F.2d 244. 247-48 (2d 
Cir. 1972): B.H. Bunn Co. u. AAA Replacement Parts 
Co., 451 F.2d 1254. 1268-70 (5th Cir. 1971): E. H'. Bliss 
Co. u. Struthers-Dunn. Inc., 408 F.2d 1108. 1113-17 
(8th Cir. 1969); Brumby Metals. Inc .. Bargen, 275 F.2d 
46. 49-50 (7th Cir. 1960). Section 10(d) of the 
Arbitration Act provides that the dist rict court may 
vacate an award that is not ·'definite·'. The injunction in 
this case falls within that ca tegory. 

Both parties and the district cour t have assumed 
without question that the injunction was intended to be 
everlasting. despite the fact that the word "per­
manently" or its equivalent appears nowhere in the 
award. Both parties and the court also assumed that it 
was intended to be worldwide in scope . We are not 
convinced that this was the arbitrators' intent although 
wema'e no finmn to that f ct. A knowledgeable 
d~wmination as to whether the injunctive pro\:isions 
of the award contravene public policy cannot be made. 
however. unless the district court is able to place the 
term "similar devices". adequately defined. in its proper 
temporal and geographic setting. The parties may have 
been willing to live with a lack of explicitness during 
the two-year term of the agreement not to compete. 
The district court. which must be concerned with public 
policy and the problems arising out of the enforcement 
of an ambiguous decree that may be much broader in 
scope. I not bound to accept the parties' choice of 
contractual language. 

4298 
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The judgment GS appealed from is remanded to the 

district court so that appel1ant Diapulse may' there 
move that the injunctive provisions of the award be 
referred back to the a rbitrators for (ll ::I more complete 
and descriptiw definition of the type of device whose 
sa le by Carba is being enjoined. (2) :J clarifyin ,~ 

statement as to the geographical scope of the injunction 
and (;)) :1 clarifying statement as to the duration of the 
injunction. If Diapulse does not so move within :1 

reasona.ble time as set by the district court. the 
judgment may stand as entered. Carba having taken no 
appea l therefrom. We make no present determination 
as to whether the award . \\'hen and if cla rifi ed by the 
arbitrators. wil1 contravene public pol icy'. 

So ordered . 
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