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KITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF HEW YORK

Petition by 78 Ciwv. 3263 (VLB)

hE

DIAPULSE CORPORATION OF AMERICA, MEMORANDUM ORDER

Petitioner,

-against- - Q‘
CARBA, LTD., i <:>
*
Respondent. Oi

. VIKCENT L. BRODERICK, uﬁsﬁnﬁa.&s

Delaware corporation with

Q

Petitioner Diapulsemi
its principal place ?;;%ness in New York. Respondent
o Carba is a Swiss ation. In a distributorship agreement
dated May 3u..£1~ both parties agreed that the contract
would be ”;ésskru:ted' [sic] under New York law and that
any disg uld be settled by arbitration in New York

. Cit

a ration in Hew York has been completed; and a board

A S rba allegedly committed a breach of the contract;

,:Ss\ arbitrators ("the board®) nas awarded Diapulse 533,000
in damages and has enjoined Carba from further competition

with Diapulse,l
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AT
;fﬁf. Diapulse Seeks an order, pursuant to "Arbitration -
¢ s General Provisions" [("the Arbitration Agt®), % U.5.C. 5§82,
s
%55 6; the "Convention on the Recognition and Enforcement of

Foreign Arbitral Awards" ("the Convention®), 9 U.S.C. §201-

4, 20B; and Mew York Civil Practice Law and Rulez, E£§7301,

7503 (c), 7510, 7514, confirming the arbitration awa @he

award") and directing that judgment on the award ?r:;ered.
‘Ca:ba cross-moves, pursuant to 9 U.5.C. 511¢‘§5Fgudify the

award by deleting paragraph 1 thereof. <:)
‘. II1. /<\
Jurisdiction of this court ex"<&£§§tr5uant to § U.5.C.

§9: "If no court is specified i e agreement of the parties,

then such application [for ctﬁ}, mation of the board's award]

may be made to the Unite €E§tes court in and for the district

within which such awa s made.” In the case before me,

no court is specifj ?‘

—

! The parti:ssh e briefed the issues under the Arbitra=-

the agreement of the parties.
tion Act, t vention, and New York law. By its terms
. the Conve does not apply because the award herein was
not '@ in the territory of a State other than the State
whe the reccgnition and enforcement of such awards are
\nggnt“ nor Is the award before me an "award not considered
ag domesktle ... in the State where ... recognition and

enforcement are sought."™ Convention, Article I.
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Under the Arbitration Act, a determinaticn whether
to enforce or modify an arbitration award is governed by

fpdaral law. Prima Paint Corp. v. Fleood & Conklin Mig.

Co., J8B U.5. 3195 [(19&67); Coenen v. R. W, Pressorich & Co.,;

453 F.2d4 1209, 1211 (24 Cir.}, cert. denied, 506 U.S5. 939 (1972);

A [Part 2) Heoore's Federal Practice =0.317[7] at 324@!
{2d ed. 1978).

I have therefore addressed the issues in 1@ herein
under the Arbitration Act. I note, howeve él‘. the result

would be the same under the Ennuentinn&New York State
la'a'lul'.2 %
. I <\l§2;,
The court's function upgr iew of arbitration awards
é:)EtHESE of the arbitrator's

is limited. “HNeither the@
canclusion nor the EEG%&‘]{ of his reasoning is relevant.

e ‘Amoeco 011 Co il, Chemical and Atomic Workers

International Ugjienylocal 7-1, Inc., 548 F.24 1288, 1294

(Tth Cir.)., denied, 431 U.5. 905 (1977). The weight
of deciﬁi§§s alls heavily against upsetting arbitrators’
auar@o urts should resolve all doubts in favor of arbitrators’

a$ ty. Resilient Floor and Decorative Covering Workers,
1

5$ Union 1179 v, Welco Mfg. Co., Inc., 542 F.24 1029
8th Cir. 1878). Where the construction cf a contract i=

involved, the court cannot overrule the arbhicrators because

United States
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the court's interpretation of the contract is different

than the arbitrators' interpretation. United Steelworkers

of Anerica v. Enterprise Wheel & Car Corp., 363 U.5. 553

(1960). These restrictive principles further the ocbjective

of arbitration, i.e., to avoid prolonged and costly fitigatinn.
The essence of the policies set forth above is :HEE)

an arbitration award will not be wvacated or modif £

errors of fact and law,; but an arbitration awa 1 ba

*

vacated or modified if it compels conduct w is “contrary
h Division of

v. Columbhia

. to accepted public policy.™ Union Emnl

Printina Industrv of Washington, D.C

1348, 1349 (D.D.C.

Tvpnoarachical Union No. 101, 353 E;Ei

19732) (quotine Washington-Balrgil Hewspaper Guild, Local

35 v. The Washinoton Fost 82 F.24 1234, 1229 (D.C.

Cir. 1971)), 2£f£'d, 492 652 (D.C. Cir. 1974). 3See

- also Local 453; Int ional Union of Electrical, Radio

& Machine Hnrke“ghxu
25, 29 (24 Ein‘§$\:ert denied, 373 U.S5. 949 (1963):
E 15 no less true in suits h:uught
. to enforce arbitration aaa:-:s tha

other lawsuits that the "power of
the federal courts to enforce the terms

of private agreements is at all times

-CI0 v, Otis Elevator Co., 314 F.2d

exercised subject to the restrictions

and limitations of the public policy

of the United States ..." HBurd v. Hodae,

334 U.5. 24, 34=-35 [154B) ... Thus,

when public policy is sought to be interposed
as a bar to enforcemsnt of an arbitration
award, & court must evaluate its asserted

content.
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In the case before me, the board issued an injunction
against competition. The injunction is permanent in time
ang u2nlimited in geographic scope. In the absence of extra-
ordinary circumstances, such an injunction violates the
public policy of the United States against unreasonakble

restraint of trade. 0

It is true that, in general, cov
not to compete which are reasonable
with regard to time and space and e
reasonably necessary to protect DQEF;‘
purchaser's investment are wvall nt
it is egually true as a gener oposition
that covenants not to compef i%ﬁmh
are unlimicted as to space me are
invalid and Unenicrceagl sgskfe D*Egnn

5

Steam MNavigation En. or ;
U.5, (20 wWall) &4, 315 {1573].

45] F.2d 38, 45 (4th Cir.

Comokton . Metal Progucts, I

1571), cert. denied, HIEC:I 968 (1972), cited in Brunswick
Coro. v. Sheridan, 58 175, 181 (24 Cir. 1978).

One might ar at the policy prohibition against

unlimited nan-ﬁ ition injunctions is a “general proposition™
only and th e court must assume that the board had good
and suff t reason to create an exception to the general

prop it; n. However, the board in this case gave no reason
s extraordinary award. While arbitrators are not

fas
$ guired to state reasons for their awards, in the absence
o

f any stated reasons, the court must independently and without

guidance from the board "evaluate [the award's] asserted

content.® Otis Elevator, supra, 314 F.2d at 29.3
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of *wo years thereafter, [Carba] will not engage in competition
with Dizzulsge in the production or sale of the same or =similar
urchesers described in @graph

{1} 2bove.™ Paracraph (1] [C) of the Coatracc progs that

i oo or through vh

m
i1

L 4

.Earha had the right to sell Diapulse products medical
profession and the veterinary profession "i %ttr:itury
cescribed below, ... Germany." In ;:nngﬁ&gs before the
board, the parties agreed that the n%c:s in issue
proviced for sales by Carba in EHQQEHIG a5 well as Garmany.
Therefore, the contractual two non-competition provision
applied to the geographic of CGermany and Switzerland.
Q

Diapulse did not av*g

injunction for a EEIQ eéxcess of two years, At the commence-

the board any need for an

ment of the arbi t™n proceecdings, Diapulse stated that

it "brings thi
the provisi %that during the term of the contract and
for t@n‘ 8 thereafter they [defendant] will not engage

in$ acrketing in [sic] any form of competitive devices."”
n

tion for damages and injunction te enforce

4

fecence from this statement is that imposition of

ﬁ:nnuactual two year non-competition provision is all

United States
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that Diapulse sought as “"reasonably necessary to protect

[its] investment."” Compton v. HMetal Products, Inc., supra,

£53 F.2d at 45.

The board did not restrict its non-competition injunc-
tion against Carba to the contractual two year pericd sought
to be enforced by Diapulse or to the geographic ares ced
by the contracts. The board instead imposed an i tion

against competition by the defendant 'unlimitiéssg to space

or time.® Compton v. Metal Products, Inc.: ra, €53 rF.2d

award, and the underlying pﬂpﬂfﬂ‘ﬁlsp

I £ind an absence of circums which would warrant the

at 45. &

- Upon review of the p:ucuedings@ﬁre the board, the

tted by the parties,
extraordinary imposition ap unlimited non-competition
injunction. @

Pursgant to 9 @% §11, the court may "make an order
modifving ... th ard ... {(c)} [wlhere the award is imperfect
in matter of not affecting the merits of the controversy.”

. The murt% id order "may modify ... the award, so as
to eff the intent thereof and promote justice between

th@: ies."5

\Sss‘ The form of the board's injunction, i.e., unlimited

in time or geographic scope, is imperfect because such an

injunction violates public policy. However, the substantive

United States
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"guality of the injunctive award is not affected by the imperfect

gquantitative aspect of the injunction. Thus, I am medifying
the temporal and geographic aspect of the injunctiwve award;
the board's conclusion that the merits of the controversy
warrant an injunction is preserved.

Modification of the award will effect the inten
the beoard to impose an injunction upen Carba, he:@ without
;ndificatinn the injunction must fail as violagiwe+rof publie
policy. Concomitantly, modification will AE:>te justice
between the parties and the public pglé;?f\gquirements

will be satisfied.

Paragraoh 1 of the award, wi enjoins competition,

is modified to add the followj t the and thereof: “for

a pericd of two years fro qzyy S+ 1979, in the area of

Germany and Switzerlan & modified, the award is confirmed,

and judgment will be@t red on July 5, 1979 on the award

as modified. 4
Counsel a:ggiapulse shall submit a proposed judgment

on notice before July 2, 15789.

5 :EH.EI] -
@ . ' / F_
~:SE\ - e S

Vincent L. Broderick, U.5.D.Jd,

Dated: Wew York, New York
Juns "y 1979

United States
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FOOTROTES
»ontt. 1. The arbitration award, in pertinent part, provides as
a8 follows:

%, 'The

inj

1. CARBA LIMITED (CARBA AKTIENGESELLSCHAFT) »
heroinafter relerred to &5 RESPOMDENRT, is enjoined
fram engaging in competition with NIAPULSE CORPORATION
OF AMERICA, hereinaliter raferred to as CLAIMANT

in the production or sale of its device descrifped

as Dispulse or any similar davices. (ﬁ?)

5 RESPOMDENT shall pay toO CLAIMART the

THIRTY FIVE THOUSAND DOLLARS ($35,000.00

damages. The THIRTY FIVE THOUSARD DOLARM 1$35,000.00)
shall not include any monies that may tHue from
RESPONDENT to CLAIMART for merchan ecld and
delivered by CLAIMANT to RESP[]H&

3, The administrative fee af NgeSamerican Arditra=
rian Association totalling THOUSAND FIVZE

{
GUNBRED NINETY DOLLARS Al @.w FOUR CERTS
($3,590.94) shall be bOL&g 2 RESPOLDENT. Therefore,
L

RESPONDENT shall pay [MART the sum of TWO
HUNORED DOLLARS (520p=0Q] for that portion of

said fee previousl! am:eﬂ by CLAIMANT to the
nssociation and RESPOMDENT chall pay to the American
Arbitration ASS ¥ on the sum of THREE THOUSAND
THREE ]ﬂJHDHE.Eau mey DOLLARS AND RINETY FOUR CERTS

(63,390.94) phat portion of said fee still

due the A tion.

4. ThiEWWARD is in full ept=loment of all claims
submi 4 to this Acbitration.

ion violates the public policy of the State
ap In the Matter of the Arbitration Between
. No. 110 ([N.Y. Ct. APP. Macrch 27,

United States
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o B
2 Hﬂ’;_ The mandate of the Court of Appeals in Otis Elevater,
Fo gt ehak f pegrk muokt gvaliate the gontant oL gha asbitzatezg’
Joark pumed yepeg poTaslet=gug =Iplis meTier gyl F Tat#xd
2%;” has been gooted in, ZnESST ALTE, SLIACNESIIRE. CpSthETESLC
1&; of Taansters, Chauffours, Warchougseren and He.ners of Anarica,
74 Tocal Lnion ho. 117 ¥. washincton r=plovers, Inc., 53/ F.24
1:8Z, L3EL stk Cir. 1977):; Betal Products ﬂarﬁcrs Union,
Le=z. £4% <, Torrinoton Co., 358 __;& 103, 106 (248 Cir.
18£8 ; Eotany Industrisse, Inc. v. New York Joint Board,
Amalcamated Clothing VWorxers of America, 375 F.S5upp. 4
491 n.g8 (5.D.W.Y.), vacated on other arounds, 506 F. &
(2d Cir. 1974).

I am cognizant of potential abuse of the pu pﬂli:y
challenge to arbitrators' award, especially sin ,said challenge
teguires the court to evaluate *he conktent awacd.
Bowever, I am confident that frivolous and y tactical

. public policy challenges can and will '.:a I:Ed by appropriate
imposition of costs and attornoys' feea

o 4. Transcript of Proceeding, Diapu nrpﬂrat1an of America
and Carba Limited before the Ameri bitration Asscciation

=10=

on June 3, 1376 at p. 4.

5. ©One might expect that the m in 9 U.5.C. §ll "imperfect
in form™ most often applle situation where the award
is proper in its result, h ; EIE the arbitrators do not
state thelr award accordi ome prescribed layout of

CII'E not regquired to use any

*form. Howaver, arb

particular terms of aﬁEEnu heir award; to the contrary,
arbitrators are not ired to state the reasons for their
award at all. Uni teelworkers of America v. Enterorise
WwWheel 5 Car Cornp ol U.5, 393, 598 (l1560).

Thus, m ation where the award is "imperfect in
form" appli tp situations, like the one before me, other
than wher award is imperfect in grammatical or other
linguisti Tm.

&

United States
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.* L’EZ“' F2d “‘3‘@ LS 45, XBIK
3
¥ UNITED STATES CQURTYWF APPEALS
_i Foi THE @1 CIRCUIT
!
' No. E]}IEth‘r Term 1979
AN P — @ 51, 1980  Decided July 10. 1980)
3{ \JP Docket No. 79-7533
| O -
A DiaprLsE CORPORATION OF AMERICA.
: @ Petitioner-Appellant,
1-

s<</
CaRBa, LTD.,
Respondent-Appellve,

Before:

MurLicax. VAN GRaAFEILAND and KEARSE,
Cireuit Judoes.

i

Appeal from judgment entered in United Stotes
District Court for the Southern District of New York,
Broderick. J.. modifving an arbitration award on the
grounds that the original award contravened the public

policy of the United States against restraints of trade.
United States
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Remanded to the district court to\pegmit apphication
to be made for remand to arbitrMors

-

Sovomoxn H.\ErIPxD, New York, N.Y. (Friend
Yepibs\Vorfman & !".--"':“J"l. f*-u-w York,
MY A'rank D. Decolvenaere, on the
belyl). for Petitioner-Appellant

&N PHEN RacHLis, New York, N.Y. (Wach-
tell, Manheim & OGrouf, New York,
N.Y., on the brief), for Respondeni-
.'1|_|'-'.[-'l {lee,

—
Vax GrasFeEmmaxn, Cirewrt Judoe

Thiz is an appenl bv D I'|'-'Ji*-il-' Corporation af America
from that part of a judgment entered in the Umited
States District Court for the Southern District of New
York which modified the injunctive provisions of an
arbitration award in its favor. Appellee Carba, Lid.
--rt-:'.r.-.i'.': crogs-appealed but then withdrew its appeal,

:

content to let the award stand as modified. We hold

that the district court had no avthority to modify the

h']l--?ll."i'.l".-- ,I|"“:'~.|- ons af the award ouat "'I'I_"'|.'|,‘.l'] (¥ ] the

district court so thal application may bDe made for
remand to the :|.>':'||;.:. ition panel for clamfication of
ambiguities 1n the award. =
thapulse, a Delaware corporation, manufactures an
electronic device for use by the medical and veterinary
professions. The device, known as the “Diapulse
machine”, 15 dezigned to expedite bone and tissue
healing through the emission of electromagnetic energy

§ D
Nl

United States
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and impulse waves. Because of r['l'||. ‘un,. the
machine. which 12 manufactured n \-::k 12 not
distributed in the United States 1=> marketed in
Eum,n and other parts of the wAftiNthrough a svstem
of exclusive territorial distrib %[1;

In 1973, Carba, a Swiss 'u ation, contracted to
become the exclusive dis f Diapulse machines
in Switzerlund. In 1 a.‘jpu].-'-_- granted Carba na
second exclusive dfstbdtorship covering Germany

These agreementd Oeetained a clause providing for
resolution an~ tractual disputes by arbitration in
"
&

New York h accordance with the rules of the
America tration Association.

Pursesdt to this clause, Diapulse filed a demand for
on in 1976, alleging that Carba had violated a
jon 1n the distributorship agreements prohibiting

fpom competing with Diapulze in the production or
% g of Diapulse machines or any simular device during
o the term of the apgreementz and for two years
thereafter. The arbitration procesdings took place in
June 1976, Diapulse presented evidence that Carba had
funded the development of o competitive deviee which
it marketed in Europe and elsewhere under the name
“lonar”. Diapulse introduced into evidence a copy of a
letter from Carba to an Arabian szalez apency dated
October 27, 1975, in which Cuoarba announced the
development of the lonar machine. described it in some
detail. and noted that sales efforts were concentrated in
Switzerland, France. and Algeria, where hundreds of
lonar machines were currently in service and hundreds
more were expected to be sold, The letter was
accompanted by literature purporting to be descriptive
of the lonar machine and lonar therapy, A representa-
tive of Carba odmitted at the arbitration proces dmb?]ited e

KR Page 13 of 19




that the literature Qechmpanving the letter to the
Arabian sales agensy was for the most part a direct
translation of Aitdcafure discuszing the Dhapulse ma-
chine which @8 #een provided by [hapulse to Carba
and otheC™~Yapulse distnibutors for use in the
promotifgr-df the Diapulse machine. This witness also
testiffed\that Carba had finonced the development of
th€ lohet machine, had appointed agents or distributors
biVedar in France, Belgium, and Austria, and regularly
tesponded to requests for information about lonar from
bther parts of the world

By wavy of defense, Carba argued that the lonar
machine was not really similar to the Diapulse machine
and that. in any event, the non-competition clause
should be construed as barmng competition only in
Germany and Switzerland. the areas in which Carha
served as exclusive distributor. Carba urged that the
reference in the letter to the Arabian sales agency
concerning sales efforts in Switzerland was a “sales
luff” and that in reality it never sald lonar machines
in =witzerland 1m wviolstion of the non-compelition
clause

In an award dated December 19, 1977

the arbitrators
enjoined Carba “from engaming in competition with
[appellant] in the prodoction or sale of itz device
described as Diapulse or any similar deviees”, awarded
appellant $35,000 in damages, and required Carba to
pay the costs of the arbitration proceeding. Appellant
petitioned for confirmation of the award in the United
States District Court for the Southern District of New
York in July 1978, Carba cross-moved to modify the
award by deleting the provizion that enjoined 1t from
L"Jl'..'-.ll'_l':"!.i.l'.-'lr'.'. AR UINE ti'li.ll. |.:."I!' '.'-'-'!l-".':'il_!' [Ill"!':tllil I..ITI.II'-".Ei.':'“Ii.

[or in the contracts had exnir-aiurt't?g §Jira.tﬁ§1 court
Page 14 of 19
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. conciuded that because the m]u.nruﬂ“ permanent in
time and unlimited in geograp . it violated the
public policy of the United & Eg;;amﬂ unreasonahle
restroints of  trade. l‘ ipfr to act under the
authority of 9 US.C. ). the court modified the

_ award by adding %; limiting the injunction
geographically to t@e {f Switzerland and Germany

n and tempunlh' od of two vears from the date
le award, as modified, was
]udg'ment thereon was entered July &
first to the district court’s construction
ority given him bv section 1lich
urpose of arbitration is to permit a relatively
and inexpensive resolution of contractunl disputes
avoiding the expense and delay of extended court
roceedings. Wilke v, Swan, 346 U.S. 427, 431-52

(1953% Office of Supplv v. New York Navigation Co.,
469 F.2d 3775, 379 (2d Cir. 19721 Acmrdmg]\ it 18 &

L 4
§ well-settled proposition that ]udu:m] review of an

..-..-_,,_...ruu...-.r-:nm.—ur:.ﬂ.mih

arbitration award should be. and is. very parrowly
limited. I/S Stevborgy v. Netional Metal Converters.
Ine.. 500 F.2d 424, 42932 (2d Cir. 19745 Office of
Supply v. New York Navigation Co.. supru. 469 F.2d at
&Y 37980, A federal court mav vacate or mumh An
' arbitration award only if one of the grounds specifed
m8 U.5.C. §5 10 & 11 is found to exist. IS Starbaorg .
National Metal Converters, Inc.. supra. 500 F.2d at
42930, Office of Supply v. New York Navigation UCn.
supra, 469 F.2d at 379 Sectior 11lle) outhorizes a
district court to modify or correct an arhitration award
“[wlhere the award is imperfect in matter of form not
affecting the merits of the controversv.”
The district court, after concluding that the arbitra-

| tors' injunction violated ﬂ*.hﬁ'-" policy., W“*‘ﬂ“‘?‘ya%e 1 58 (t,?:t?;
; 4295
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thiz rendered #He Iward “imperiect in :-_-_l'r:|' and

smpowered the Nurt to modify it so as to eliminate the
violation, 'i’l';j,rc Wias error, =ection 1Le), which 153 limited
to matteds \gf form not affecting the merits of the
controvgf»W, does not license the district court
spbgNIIte its judement for that of the arbitrators. It
cgnnpt be argued seriously that the district courts
ravizion of the arbitration award, which transformed a
Yery broad non-competition injunction mto a relatively
narrow one, did not affect matters of substance that
were at the heart of the controversy between Carba anc
]]l:l;:'..-l.nm This sort of judicial intervention into the
arpitral process is precisely what the narrowiy defined
provisions of sections 10 and 11 were designed [
prevent. Section 1lic) did not empower the district
court to modify the arbitration award by substantinlly
altering its pgeographic and temporal scope. Ses
Bradigan v. Bishop Homes, Ine.. 20 AD. 2d 966, 966
67 (N.Y. App. Div. 1964), decided under a similarh
worded New York statute,

The giestion Pemains whether the Imjunctive provi
sions of the award should have been vacated as agains
public policy. Although contravention of public policy i
not one of the specific grounds for vacation set forth #
zection 10 of the Federal Arbitration Act. an awar
may be set aside if it compels the violation of law or |
ontrary to a well accepted and deep rooted pubh
policy, Local 435, IUEW v, Otiz Elevator Co., 314 F.2

.-..::l _"_-I |...II| ':-i'!' . Cort o T ||._ 748 L= 949 (1963

Metal Product Warkers Union ¢, Torrmagtan Co., 33

F2d 103, 106 (2d Cir. 1966); Marter of Sprinzen. 4
MY, 2d 623, 628-32 {1978). The parties have argued

leneth on the 1=sue of '-'-'r'.--l:'.-u)n!i'iéd.é{g{gé':-u: [P IITLS
competition violates publi ""'if-"é"gé"f%'b"f‘ig"' unlimite

1296
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scope and duration. Basic to thei K@en{'?ﬁ, however,
15 an inability to agree upo '%.1‘5.11&5 the award
enjoins against. Appellant 5 that Carba is not
prohibited from selling a % “whirch can perform the
same function as the i e device. so long as it is
not a copy of the Diapy=® " Carba asserts. on the other
hand. that othes=@evices which, like Diapulze, use

electromagnet @ impulze waves as their method of
treatment, vywell be considered “similar devices™

within th ing of the arbitration award. “Similar”,
Carha out, may _be interpreted to mesgn “showing

S0 mblance”, “related in appearance or nature”,
g hough not identical”. “resembling in many
pets, “somewhat allke”, ete. See. ep, Jopan
port Co. v. United States, 86 F.2d 124, 131 (CCPA
1936); Butterfield v, Oculus Contact Lens Co,, 332 F.
Supp. 750, 757 (N.D. LI 1971). Appellant's answer ta
this is that the issue of similarity will be determined at
such time as_appellant may decide to pursue its
remedies for violation of the injunction. We find this
argument most troubling,

A district court judgment enteread upon an arbitrotion
awird hos the same force and effect as if it had been
entered in an action in the court it=elf. 9 USC. 518 A
court is required to frame 1ts orders s0 that those who
musat obey them will know what the court intends to
forbid. International Longsfioremen’s Assn.. Local 1291
v. Philadelphia Marine Trode Ass'n., 359 US. 684, 76
(1967). “[Blasic fairness requires that those enjuined
receive explicit notice of precisely what conduct 1s
outluwed.” Schmidt . Lessard, 414 US. 474, 476
(1974). It is for this reason that Fed. R Civ. P. 63(d)
like its predecessor 25 US.C. § 354, provides that

every order granting an injunction shall he -"EfrﬁirBE éqates

245
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its termz and descryfe ™ reasonable detail the acts
sought to be restrhNneM, An order which does not
satisfv the requrewgent of specificity and definiteness
will not withsyiwfl gppellate scrutiny. See, v.g.. Sanders
v. Air Line Qs Assn. Int'l,, 473 F.2d 244, 24748 (2d
Cir. 1973%~H. Bunn Co. v. AAA Replacement Parts
Co., 4F1 N.3d 1254, 1268-70 (5th Cir. 1971% EW, Bliss
Co/T. Struthers-Dunn, fne., 408 F.2d 1108, 111317
($tACir. 1969); Brumby Metals, Inc., Bargen, 275 F.24
6. 49-50 (Tth Cir. 1960). Section 10{d) of the
Arbitration Act provides that the district court may
vacate an award that 15 not “definite . The injunction in
thiz case falls within that category

Both parties and the district court have assumed
without question that the injunction wasz intended to be
everlasting. despite the fact that the word “per-
manently” or its equivalent appears nowhere in the
award. Hoth parties and the court also assumed that it
was intended to be worldwide in sCope We are not
convineed that this was the arbitrotors intent althoungh
we make no finding to that effect. A knowledgenhle
determination as to whether the injunctive provisions
of the award contravene public policy cannot be made,
however, unless the district court is able to place the
term “similar devices”, adequatelv defined. in its prope:
temporal and geographic setting. The parties may have
been willing to live with a lack of explicitness during
the two-vear term of the agreement not to compete
The district court. which must be concerned with puablic
palicy and the problems ansing out of the enforcement
of an ambipuous decres that mav be much broader in
scope, 15 not bound to accept the parties chotce of

contractual language
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The judgment as appealed from ? rdvmanded to the

district court so that appella wpulse may there
move thot the mjunctive pranéignz of the award he

referred back to the arbitr for (1) a mare complete
and descriptive definitic the tvpe of device whose
sale by Carba is } enjoined. 121 a clarifving
statement as to th aphical zcope of the injunction
2 and (3} a clarifvihNasdtement as to the duration of the

imjunction., dpulse does not =0 move within a

reasonable QF? as set by the district court. the

judgmie 1@_'.' stand as entered. Carba havine taken no

ﬂppvd&v Birom. We make no present determination
wh

s ither the award, when and if clurified by the

! ?@mrs. will contravene public policy
E - ] li'll!'li.lf'!'l"fli.
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