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DUPLILAIT -

CONNER, D. J.:

Molino Fratelli Pardini, S.p.A. ("Pardini'") moves te
vacate an arbitrarion award pursuant to Section 10 of the ,
Federal Arbitration Act (the "Aet"), 9 U.S.C. § 1lQ/) Beuis
Dreyfus Corporation ("Dreyfus") cross-moves to donfirm the

award pursuant to Section 9 of the Act. 9 URSC. § 9.

So far as is pertinent herein, /theMundisputed facts
are as follows: On September 9, 1975\ the parties entered into
a contract wherein Dreyfus agreed to”sell 20,000 long toms ("1.t.")
of No. 1 Canadian Utility ﬂhﬁiﬁ?fiater reduced to 19,000 1.t.)
to Pardini at a price of ﬁfil*per metric ton ("m.t."), F.0.B.
"one St. Lawrence pur;xigdgéllers' option."” The contract in=-
corporated the :ngﬁ“ﬁhﬁ conditions of MAEGA Contract No. 2,
including its ;;Hﬁ@ard arbitration clause providing that:

2o '3£hyer and seller agree that any controversy
erYaim arising out of, in connection with or re-
Iaging to this contract, or the interpretacion, per-

B l ormance or breach thereof, shall be settled by

rbictration in the City of New York before the American
Arbitration Association or its successors, pursuant to
the Grain Arbitration Rules of the American Arbitratien
Association, as the same may be in effect at the time
of such arbitration proceeding, which rules are hereby
deemed incorporated herein and made z part hereof, and
under the laws of the State of New York. The arbi-
tration award shall be final and binding on both
parties and judgment upon such arbicracion award may
be entered in the Supreme Court of the Scate of New
York or any other Court having Jurisdiction thereof.
Buyer and seller hereby recognize and expressly con-
sent to the jurisdiction over each of them of the
American Arbitration Associaztion or its successors, and
of all the Courts in the State of New York. Buyer and
seller agree that this contract shall be deemed to have
been made in New York State and be deemed to be performed
there, any reference herein or elsewhere thitehStatestrary
notwithscanding." Page 2 of 16
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Pardini tendered the 5.5. Aegis Eland to transport
the wheat and on June 14, 1977, loading began at the Sorel
Elevator in Canada. Loading was completed on June 15. During
and after the loading, the master of the vessel complained to
the elevator management that his vessel marks indicgggﬁf;ha:
the elevator's loading tonnage figures were too higX, The
master ordered an independent survey to be conduct€d by
Superintendent Company (Canada) Ltd. That Euxdey certified that
the ship contained less than the 19,GQE5l:f; the elevator claimed
had been loaded. The master signed the &levator delivery certi-
ficace but noted thereon that he «wa% Yiot responsible for the

weight. The ship sailed shnrafqi_ thereafrer.

Between June 16 api-..-,ﬂn;e 21, the parties and their agents
exchanged numerous Teﬁ&&unges. Dreyfus attempted, unsuccess-
fully, to intercept the ship and have her pull into a S5t. Lawrence
port, Hhﬂ;ﬂ thEaa;nunt of wheat on board the ship could be
e:tnhliﬂhndgu"ﬁn'Junn 21, Sorel Elevator, which had maintained up
until chac\date that 19,000 1.c. had been loaded, advised Dreyfus
that (there had indeed been a shortage. The parties exchanged
q:np Telex messages incorporating proposals for resolving the
situation. At 1:30 P.M. on June 23, Pardini gave Dreyfus three
hours to accept a proposal embracing a guarantee by Dreyfus to pay
all expenses incurred in comnection with the surveys and dead
freight. Hearing nothing from Dreyfus, Pardini declared Dreyfus
in defaulr of ﬁhﬂ contract at 4:30 P.M.

i *3-

-_——
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Dreyfus protested Pardini's action. It presented docu-
ments for a gquantity of 17,800 l.t. at the contract price of
5126 per m.t. to the Bank of America. Sorel Elevator confirmed
that the shipment was short by 932.4375 1l.t. and issued Dreyfus

a warehouse receipt for that amount.

On July 4, 1977, the parties entered int <::gt of
Compromise. The arbitrators characterized its @ ms as follows:

"[A] provisional price of 590.00 'ﬁ Eetric ton
and a centative quantity (subj § survey at
destination) [was establishedy\ Purcher Dreyfus
agreed to pay all costs for s ect. [sic] at
loading and discharge, pl d freight basis
lpading survey figures 1 .T. plus ship de-
murrage. Pardini agrees
guarantee reflecting
difference between 3
price to be paid if

o' establish a bank

gollar value of the

gional price and contract

peyfus should win in Arbitratiom.™
Thereafcer, ﬁ&?ﬁs served Pardini with a demand for

arbitration of ¢ fferences and disputes arising out of a

1/

contract whi \g‘lﬁgism Corporation entered into with you
I8 ono o w BT

on Septemb

1&?‘ el of arbitrators heard the proofs and allegariocns

of arties at hearings held on January 30 and February 1,
, considered the 140 exhibits and six memoranda submitted by

the parties, and unanimously awarded Dreyfus the sum of
5648,172.51 plus interest. In the Award of Arbitrators, the
arbitrators set forth their findings, basically the facts as set

forth above, and the following conclusion.

United States
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"This Panel concluded thact FPardini is not en=-
titled to more than he claimed as of June 23,
1977 and Dreyfus is willing to adhere fully te
these conditions. This Panel further notes
that the results are not therefore different

from what Pardini had previously offered to
Dreyfus."

The arbitrators denied Pardini's application fnr‘mn(%?ﬁnatiun

of the Award. <:)
Pardini's Contentions ﬁi?i’

Pardini alleges that the arb zﬁ;?h:s exceeded their

powers because: @

(1) they gave a com irrational construction to
the provisions of 25:) tract in that they found that
=

the September 9 co was breached when Dreyfus failed
to deliver 19,00 of wheat but nevertheless

directed Pardin@ pay the full September 9 contract
rate of 5126 .t. -for the short delivery;

(2) despi e express limitation of their powers,
the arbi r5 based the award not on the September 9
eontr but on an offer of settlement Pardini made on
June which Dreyfus did not accept;

e zrbitrators required Pzrdini to pay at the comn-
rate despite the fact that shipping documents were
presented for payment prior to Pardini's declaration

@i default; and

(4) the arbitrators ignored that fraud was committed by
Dreyfus in the presentation of documents.

Discussion

A. Jurisdiction and Applicable Law

Pardini originally commenced a proceeding in the Supreme
Court of the State of New York for a judgment under Article 75 of
--5-
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the Civil Practice Law and Rules to vacate the arbitration
award and direct a rehearing. Dreyfus removed the proceeding
to this Court, alleging that the Court has original juris-
dietion pursuant to 9 U.S5.C. § 203? "in that it involves an _
arbitration award between the parties within the R:g;isinns of
9 U0.5.C. § 202." -Petrition for Removal 1 3. u.<;%.

" The scope of the Convention on the‘Recognition and En-.
forcement of Foreign Arbitral Awards QQE:B onvention") is set
forth in Article 1, as follows: «

hall apply to the
ent of arbirral awards
f a State other than the
ition and enforcement of
ht, and arising out of dif-
ferences becweén persons, whether physical or
legal. It also apply to arbicral awards
not consi as domestic awards in the State
where th cognition and enforcement are
sought, |

"l. This Convent
recognition and enfo
made in the terrirt
State where the
such awards ar

Sec 202 broadly restates the scope of the Convention

Andros nia Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.4

Eiigxf n.ll (2d Cir. 1978). It provides:

"An arbitration agresment or arbitral award
Qiss\ arising out of a legal relationship, whether con-
tractual or not, which is considered as commercial,
including a transaction, contract, or agrecment
-described in section 2 of this citle, falls under
the Convention. An agreement or award arising out
of such a relationship which is entirely berween
cicizens of the United States shall be deemed not
to fall under the Convention unless that relation-
ship involves property located abroad, envisages
performance or enforcement abreoad, or has some other
reasonable relation with one or more foreign states.
For the purpose of this section a corporation is a
citizen of the United States 1f it is incorporated
or has its principal place of business in the Uniced
Staces." ;

United States
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" The applicabilicy of the Convention to an award
rendered iﬁ the United States is an open question in this
Circuit. See Andros Compania Maritima, S.A. v. Marc Rich
& Co.., A.G., supra; 1/S Stavborg v. Bational Metal Copverters,
Inc., 500 F.2d 424, 426 n.2 (24 Cir. 19?#11 If t Egiventiun
werefound to be inapplicable to the award rendrein. this
action would be governed by the Federal Arb%ﬁim Act, 9 U.5.C.

2
§§ 1-14, which the parties rely on in ¢ g:rinfs. The Act

applies to "maritime transactions" "eommerce,” defined to

include "commerce among the sever ates or with foreign

nations . . . . ™ 9 U.5.C. 5%

" As a practical Y the result in this case would be
the same whether the 2 applied the provisions of the Con-

vention or the Acﬁ(fj

etermine whether the award rendered in

favor of Dreyf hould be vacated or confirmed. Section 208
of the Cen provides that the Federal Arbitration Act
Yapplie tions and proceedings brought under this chapter

to t@ﬁt&ﬂt that [the Act] is not in conflict with this chapter
o e’ Convention as ratified by the United States.” See

rsons & Whittemore Overseas Co. v, Societe Generale de L'Industric

¢u Pacier (Rakra), 508 F.2d 969, 973 (2d Cir.1974) - The Court will rely

on the provisions of the Act since, as the Second Circuir said in

Andros Compania Maritima, S.A. v. Marc.Rich & Co., A.G., supra,

249 F,2d at 669 n.ll,:

United States
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"the Convention is no more liberal than 9 U.S5.C.
§ 10 on the matter of vacating awards, and since --

for reasons developed infra -- we find none of
/ : appellant's contentions adequate under section 10,
resort to the Convention would not alter the resule.
1 Cf. Parsons & Whittemore Overseas Co., supra, 508
F.2d at 977 (declining to decide whether a 9 U.S.C,
§ 10 ground for wvacating arbitral awards, arbitrator's
o 'manifest disregard' of applicable law, is sumed
in the Convention's "publiec policy' reservakiGh, since
result would be the same regardless)."
B. Scope of Review
|-
' The law is clear that the pnwgzﬁﬁ¥'i district court to
. review an arbicration award is seve:qiﬁﬁ_.fimited. See, e.g., South
¢ =) East Atlantic Shipping, Ltd. v. GA®¥aé Grain Co., Imc., 356 F.2d
189, 191-92 (24 Cir. 1966); éggggéfa Societa Navegazione v.
Chilean Witrace & Iodine % 5="r'i:."urn.. 274 F.24 805, 808 (24 Cir.)},
'} cert. denied, 363 U.S. g&; {1960). The Court must grant an order

confirming the award wfiless the award 'is vacated, modified or
eorrected pursuant ‘we’ Seetiens 10 and 11 of the Aet. 9 U.S.C. § 9.

See gmerallgh“%n:a:im, 20 ALR Fed. 295 (1974).

Eikﬂini advances no claim under subsections (a), (b) or
(c}:gfﬁﬁbﬁtiun 10. Pardini relies only on subsection (d) which
provides that an award may be vacated "[w]here the arbicrators

#fi@:eeded their powers, or so imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted
was not made."” Courts have "consistently accorded the narrowest
of readings to the Arbitration Act's authorization to vacate awards"

on that ground. Andros Compania Maritima, S5.A. v. Marc Rich & Co.,

A.G., supra, 579 F.2d ar 703. The sole issue before this Court is

2 United States
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whether or not the arbitrators exceeded their powers. Appli-

cation of State Marine Corp. of Delaware, 127 F.Supp. 943, 944

(5.D.N.Y. 1954).

C. Analysis

Pardini first alleges that the a:hitra:&ﬂ'ﬂ:d should
be vacated because it is irrational. Pardini re¥ies on the rule
applied in Hew York State courts that an may be vacated

where the arbitrator's construction nf/@scnutract is completely
irratiocnal. See, e.g., Lentine v. }'@rn, 328 N.Y.5.2d 418,

422 (Ct. App. 1972). A‘O

Federal law govern § power of arbitrators under a

contract subject to the Marcy Lee Manufacturing Co. v.

Corcley Fabries Co.. , 354 F.2d 42, 43 (24 Cir. 1965) (per

curiam). In Marc Manufacturing Co., supra, the court stated

that the resul an action to vacate an arbitration award would

be the sam er federal law as under the New York rule that "as
long as aé::aturs remain within their jurisdiction and do not

Teac 1;'1'3.1:13[[31 result, they may 'fashion the law to fit the
before them' and their award will not be set aside bacause

&3:? erred in the determination or application of the law." 354

F.2d at 43 (citation omitted). In I/S Stavborg v. National Metal

Converters, Inec., supra, 500 F.2d '‘at 431, the court applied the

holding of Marcy Lee Manufacturing Co. and held that a "clearly

—— o m L ——

erroneous" interpretation of a contract by the a:hitr_al'hﬁajaﬁ-t:}

was not "irraticmally so." Therefore, only if the party seeking

-0 United States
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o vacate an arbitration award can establiszh thart the award iz

irrational, may the court grant vacatur.

The Court rejects Pardini's contention that the arbi-
tration award is irrational because it conflicts with the express
findings of the arbitrators. Pardini argues that tT;tE®|itra:nrs
could not ratiomally conclude both that Dreyfus fad o deliver
the amount of wheat required under the contract\and”that Dreyfus
is entitled teo the contract price for the “SEEtually de-

. livered. IUnder Pardini's reading of t /{(&d the shortage
%ntra:t, so that Pardini

constituted a substantial breach of

rightfully and effectively denlarad!? yfus in default of the con-

tract; Pardini's subsequent a ce of the tendered wheat
under the Act of Compromis ot obligate it to pay the con-
tract price. 2\&

At the h , Dreyfus conceded that it had ultimately

bean determined t less than 19,000 l.t. of wheat had been
loaded onto .5. Aegis Eland. But Dreyfus argued that the

f%dini and its agents on June 14 and thereafter

4

d an acceptance of the short delivery at the contract

actions

under the Uniform Commercial Code.

The arbitracion award sercs forch the arbitrators'
findings, essentially the facts as stated above, and their ulti-
mate conclusion. The arbitrators did not disclose their conclu-

sions of law. Nor were they required to do so. See, e.g.,
=10=

United States
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Andros Compania Maritimas, S.A. v. Marec Rich & Co., A.G., supza,

579 F.24 at 704; Furc Ortan Co. v. Anpeles Metzl Svstex=s, 573

F.2d 739, 740 (24 Cir. 1978B); Sobel v. Herrz, Warner & Co., 469

F.2d 1211, 1214-15 (24 Cir. 1972). Pardini's argument is based -
on the erroneous assumption that when the arbitrators found that
Dreyfus failed to load 19,000 1.t. of wheat, they also have
concluded that the shortage amounted to a subst 1 breach of
contract and that Pardini never accepted the qrt delivery.
However, the wording of the award does nﬁ port Pardini's
interpretation. The arbitrators, if £ c:epted Dreyfus"®
argument, as it appears they did, have raticnally concluded
that Pardini was liable for th *Gh? t tendered at the contract
price, notwithstanding the ‘;%S

delivery.

Pardini's seco

t@nund for wvacatur is that the contract
ators have power to grant "any remedy or
relief 3h1ch they ﬁii just angfaquitable and wicthin the scope of
the agreement e parties," and that the arbitrators exceeded
this power they based the arbitration award net on the

agreem on Pardini's settlement offer of June 23, 1977.

QQSF:SSS It is true that an arbitrator "does not sit to dispense
o

n

wn brand of industrial justice . . .", United Steelworkers v.

Q\‘Ssiti::':nr‘_ﬂ: Wheel & Car Corp., 363 U.S5. 593, 597 (1960), and chac

a court may overturn an arbitrator's interpretation if "it fails

'to draw its essence' from the agreement." Local 771, I.A.T.5.E.

v. RED General, Inc., 546 F.2d 1107, 1113 (2d Cir. 1977) citing

Uniced Steelworkers v. Enterprise Wheel & Car Corp., suora, 363
o
U.5. at 597.

-11- United States
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The Court is not convinced that an arbicration award
based on Pardini's settlement offer would necessarily "falll]
to draw its essence” from the September 9 comtract. Cf. Federal

Commerce & Navigation Co., Ltd. v. Kanematsu-Gosho, Ltd., 457

F.2d 387, 390 (2d Cir. 1972)("To modify the award .,7,. would deny
the power of the arbitrators to compromise the d{&?u:e in a manner
which to them seemed appropriate and fair, as ‘5;&: knowledge of
compercial practices qualifies them to do.- ’WE?EE, that
question need not be decided since Pa 1\ as failed to establish

that the arbitrators drew their :unéinn from the June 23 settle-

ment offer. The contract incorp d a broad arbitration clause
and Dreyfus' demand for arbiné?tinn gave Pardini nn:icﬁ that
Dreyfus intrended to subm the arbitractors' consideration,
"the differences and es arising out of a contract which
Louis Dreyfus Cur@tﬂn entered into with you on September 9,
1976, . . _. ."4 e hearing, both sides presented evidence of
the parties’ ions from the time the contract was entered into

up untcil fag/:ime of the arbitration hearing. Pardini would have
this

o z conclude that the arbitrators based their conclusion
on the settlement offer without any reliance on the agree-
t or the evidence adduced at the hearing. Pardini relies on
the statement in the arbitration award that "Pardini is not en-
titled to more than he claimed as of June 23, 1977." The arbi-
trators’ use of the words "not entitled to" appears to rebut
Pardini's assertion that they awarded Dreyfus the contract price

regardless of what it was "entitled to" under the agreement

United States
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between the parties and the applicable law., This Court con-
cludes that this statement does not establish that the arbi-
trators attempted to "dispense [their] own brand of industrial

justice." As the Supreme Court stated in United Steelworkers

v. Enterprise Wheel & Car Corp., supra, 363 U.S. at 598;

"A mere ambiguity in the ecpinion accompany 4’ an
award, which permits the inference :hat v bi=-
trator may have exceeded his authurlt? ot a
reason for refusing to enforce the a * Arbi-
traters have no nh%lgatinn tn the to give
tbei“ reasons for an award. a§§§§e opinions

ree of ambiguity may lead arb; rs to play it
snfe by writing ne supnnrtlng INOng .

Moreover, wWe see no reason :; e that this

arbitrator has abused the ﬂrtlEE con-
fided in him and has not d withln the areas
marked out for his consi t;un‘ It is not ap-
parent that he went b the submission." (foot-
note omicced).

As to Pardini's 1&?;& and fourth contentions, I note

that Pardini present idence in support of its allegations

that Dreyfus commitfed fraud in the presentation of documents

and that the d ts were not timely presented at the hearings.

Pardini al sed these allegations in its letter to the Panel

request] them to reconsider the award. Pardini's claims re-

\;SF& proposition that the arbitrators made erromeous
-

of fact or misconstrued the contract. See I/S Stavbors

EE tional Mecral Converters, Inc., supra, 500 F.2d at 431. The

Court is bound by the arbitrators factual findings. South East

Atlantic Shipping, Led. v. Garnmac Grain Co., Inc., supra, 356

F.2d act-191-92. "The courts are in agreement that arbitrators do

not exceed their powers by misconstruing a contract."” MNatiomal
=15- United States
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Railroad Passenger Corp. v. Chesapeake & Qhio Railwavy Co.,

551 F.2d 136, 142 (7th Cir. 1977). See also 0ffice of Supply,

Government of Republic of Korea v. New York Navigation Co.,

469 F.2d 377, 379 (2d Cir. 1972); Orion Shipping & Trading Co.

v. Eastern States Petroleum Corp., 312 F.2d 299, @ {2d Cir.
1963); Amicizia Societa Navegazione v. Ehilear‘s,% te & Iodine
Sales Corp., supra. The courts have repea:e@ noted that:

L 4

“"Overly technical judici view of
arbitra.tiun awards H-nuld f g tha basie
purposes of arbitration salve dlsEul:EE
speedily and to avoid h ense and delay of
extended court proceed Saxis 5.5.C0. v.
Multifacs Internation aders ine, ., 379
F.2d 577, 582 {Ed &7) Federal Commerce

Hﬂ.‘h"l!ﬂtiﬂn Co., it Ka_ne_matsu- sho, Ltd.,
supra, 437 F. Ecl EECTVR

Pardini's to vacate the arbitration award is

denied. Dreyfus' on to confirm the award is granted.

ng* should submit judgment on notice.
United States District Judge

4

: HNew York, New York

@ May 1o, 1979
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FOOTHOTES

1. In the demand for arbitration, Dreyfus sumarized ’
. its claim as follows:
"This arbitratlion arises from a dispute co
ing a shipment of wheat lcaded on board of t ssal
'Aeﬁiﬂ Eland' at Sorel, Quebec, in June, 1225.
The Buyer, Molino Fratelli Pardini S. f only
paid ac the price of 520 per metric tom, er than at
o the contractual price of EIEE per metrd -
"“"The arbitrators will be asked to to sellers
damages in the amount of 5648,172. gecher with in=-
. terest and the cost of this arh;l{\ =
i - 23
2. The Court also has jurisdi ot of this action pursuant
to 28 U.S5,C. § 1332,.Par s a foreign corporation
doing business in Ical ified Petition of Meolino
Fratelli Pardini, S.p A2t 1 2; Louis Dreyfus Corpo-
- ration is a United S€afe%® citizen, id. at 1 3; and
more than 510, Dﬂﬂ'(ﬁ) i cCOontroversy.
Although diversigis.of citizenship is not asserted

as a basis for Jurisdiction in the petition for re-

moval, the g enship of the parties plainly appears

5 on the facelod Pardini's Verified Perition. CE£, Nixonm
v. Callgghkn, 392 F.Supp. 1081, 1084-85 (5.D.F.Y. 1975).
Since Raxdihi has not cnntasted the removal, it has
waived Rty defects in the petition. See 14 Wright &
Mil aderal Pracrice & Procedure, § 3721 at 543-45.

,. : Se o woodward v. 0. H. Uvermeyer Co., Inc., 428
- 880 (1970)(Party will be held tc have waived pro-
ion that in a diversicy action only a defendant who
s not a citizen of the state in which the actien is
brought may remove the action to federal court, seé

§ 28 U.5.C. § l44l, where he does not promptly move for

remand) .

< 7 See Section 35 of the Grain Arbitration Rules of the Americ
Arbitrarion Association, incorporated by reference into
the contract between the parties.

United States
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Pardini relies on several New York State inferior

court decisions wherein vacatur of arbitration awards

was granted., In those cases, the arbicrators went

beyond the questions submitted for their determination

or implied a new provision into the collective barpainine
agreement between the parties in disregard of an ex- .
press nprovision in the agreement. 5See.e.pg.. Civil Service
Employees Ass'n, Inc. v. Bixby, 43 A.D.Zd 651, 349

N.¥.5.2d 825 (App.Div. 1973); County of Omtario v. Civil

Service Employees Association, Inc., 76 Misec, 65,
351 N.¥.5.2d 101 (Sup.Ct. 1973), aff'd mem. N.Y.S.

2d 1021 (App.Div. 1974).

Those cases rely on Hational Cash Regi :é::)n. v. Wilsonm,
8 M.¥.2d 381, 208 H.Y.S5.2d 951 tlﬂ&ﬂ? are the Court

of Appeals stated that arbitrators their powers
"only if they [give] & completely ional construction
to the provisions in dispute aﬂé«h effect, [make] a
new contract for the parcties." \I\pave already concluded
that the award in this case ; irrational.

Arbitration awards may be ed under Section 10 if they
are in "manifest disrega f the law. I/5 Stavborg v.
National Metal Convert Inc., supra. Pardini does not
allege thac the auarqczi in disregard of the law. An

award may zlso be d £f the arbitrators base the award
on a subject macteX npt within the agreement to submit to

arbitracion. 8§ ¥sons & Whitcemore Overseas Co. v.
Societe Genar-iv L'Industrie du Papier (Rakta), supra,
508 F.2d at SJ% Pardini does not appear to allege tnat
the Lrbitr"czi exceeded the scope of the submission,

which I nnis. is very broad. See note 1, supra.

2
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